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JANUARY,  1873. 


HEARSAY  EVIDENCE. 


In  the  case  of  Lutterell  v.  Beynellj  1  Mod.  282-283,  it  is  stated, 
t\iat  ''  several  witnesses  were  received  and  allowed  to  prove,  that 
'WiUiam  Maynard  did,  at  several  times,  discourse  and  declare  the 
same  things,  and  to  the  like  purpose,  that  he  testified  now.    And 
my  Lord  Chief  Baron  said,  "  though  a  hearsay  is  not  to  be  allowed 
as  a  direct  evidence,  yet  it  might  be  made  use  of,  to  this  pur- 
pose, viz. :  to  prove  that  William  Maynard  was  constant  to  him- 
self, whereby  his  testimony  was  corroborated." 

In  Bac.  Abr.  tit.  Evidence  (E),  the  above  case,  and  also  Skin. 
402,  pi.  37,  and  2  Hawk.  P.  C.  431,  are  quoted,  and  the  doctrine 
is  thus  stated :  ^^  It  seems  agreed,  that  what  another  has  been 
h.eard  to  say,  is  no  evidence,  because  the  party  was  not  on  oath ; 
also,  because  the  party  who  is  affected  thereby,  had  not  an  opppr- 
tunity  of  cross-examining ;  but  such  speeches  or  discourses  may 
l>e  made  use  of,  by  way  of  inducement  or  illustration  of  what  is 
properly  evidence.  Also,  what  a  witness  hath  been  heard  to  say 
at  another  time,  may  be  given  in  evidence,  in  order  either  to 
invalidate  or  confirm  the  testimony  he  gives  in  court,"  &c. 

The  doctrine  of  the  case  in  1  Mod.  is  given  in  the  text  of 

Bailer's  N.   P.    294  (ed.   of  1791),  but  it  is   added:    "But, 

clearly,  it  is  not  evidence  in  chief,  and  it  seems  dSubtful,  whether 

it   is  so,  in  reply  or  not" — and  for  this,  the  case  of  Holliday  v. 

Vol.  XXL— 1  (1) 
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2  HEARSAY  EVIDENCE. 

Sweeting^  Mich.  Term  16  Geo.  3,  is  cited.  See  also  LofFt's  Glib. 
279.  This  rule  of  evidence  was  followed  on  the  trials  for  high 
treason  in  Ireland  in  the  years  1795  to  1798 :  1  MacNally  Ev. 
(ed.  of  1804),  pp.  378,  et  seq. 

In  the  case  of  Rex  v.  Parker^  decided  at  Trinity  Term  23 
Geo.  3,'  in  the  year  1783,  3  Doug.  242  (26  E.  C.  L.  R.  95 
top),  but  not  published  in  America  until  the  year  1831,  BuL- 
LER,  Justice,  said,  in  the  face  of  the  above  and  other  authorities, 
that  "  it  was  now  settled,  that  what  a  witness  said,  not  upon  oath, 
would  not  be  admitted  to  confirm  what  he  said  upon  oath ;  and 
that  the  case  of  Lutterell  v.  Reynell^  and  the  passage  cited  from 
Hawkins,  was  not  now  law.**  This  decision  settled  the  law  in 
England,  and  so  it  remains,  to  this  time. 

In  1  Phillips  on  Ev.  307,  it  is  "said :  "  It  may  be  observed, 
on  this  kind  of  evidence  in  general,  that  a  representation  without 
oath,  can  scarcely  be  considered  as  ani/  confirmation  of  a  statement 
upon  oath.  It  is  the  oath  that  confirms ;  and  the  hare  assertion 
that  requires  confirmation.  The  probability  is,  that  almost  in 
every  case,  the  witness  who  swears  to  certain  facts,  at  the  trial, 
has  been  heard  to  assert  the  same  facts  before  the  trial ;  and  it  is 
not  so  much  in  support  of  his  character^  that  he  has  given  the  same 
account,  as  it  would  be  to  his  discredit^  that  he  should  ever  have 
made  one  different,'*  &c.  Mr.  Phillips  then  goes  on  to  say:  "In 
one  point  of  view,  a  former  statement  by  the  witness  appears  to 
be  admissible,  in  confirmation  of  his  evidence ;  and  that  is,  where 
the  counsel  on  the  other  side  impute  a  design  to  misrepresent^  froin 
some  motive  of  interest  or  relationship ;  there,  indeed,  in  order  to 
repel  such  an  imputation,  it  might  be  proper  to  show,  that  the 
witness  made  a  similar  statement  at  a  time  when  the  supposed 
motive  did  not  exist,  or  when  motives  of  interest  would  have 
prompted  him  to  make  a  different  statement  of  the  facts.**  See 
also  2  Poth.  Ob.  251-2,  Evans's  Ed.  1826. 

Mr.  Starkie,  in  his  1st  vol.  p.  148,  says :  "  It  seems  to  be  the 
better  opinion  that  a  witness  cannot  be  confirmed  by  proof  that 
he  has  given  the  same  account  before,  even  although  it  has  been 
proved  that  he  has  given  a  different  account,  in  order  to  impeach 
his  veracity;  for  his  mere  declaration  of  the  fact  is  not  evidence.'' 
His  having  given  a  contrary  account,  although  not  upon  oath, 
necessarily  impeaches  either  his  veracity  or  memory;  but  his 
having  asserted*  the  same  thing,  does  not  in  general,  carry  his 
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ertcUbUHy  further  than^  nor  so  far,  as  his  oath.  He  then  pro- 
ceeds to  say  :  *'  But  although  such  evidence  be  not  generally  ad- 
missible in  confirmation  of  a  witness,  there  may  be  many  cases, 
where,  under  special  circumstances^  it  possibly  might  be  admissi- 
ble ;  as  for  instance,  in  contradiction  of  evidence,  tending  to  show, 
that  the  account  was  a  fabrication  of  late  date,  and  where  conse- 
quently it  becomes  material  to  show  that  the  same  account  had 
been  given  before  its  ultimate  effect  and  operation,  arising  from  a 
change  of  circumstances,  could  have  been  foreseen." 

Mr.  Greenleaf,  vol.  1,  sec.  469,  says :  "  But  evidence,  that  he 
iisi,  on  other  occasions,  made  statements  similar  to  what  he  has 
testified  in  the  cause,  is  not  admissible ;  unless,  where  a  design  to 
misrepresent  is  charged  upon  the  witness,  in  consequence  of  his 
relation  to  the  party,  or  to  the  cause ;  in  which  case,  it  seems,  it 
may  be  proper  to  show,  that  he  made  a  similar  statement,  before 
that  relation  existed."  See  also  2  Russ.  on  Crimes  982,  for  ex- 
ceptions to  the  general  rule,  that  hearsay  evidence  is  not  admissi- 
ble, Mr.  Russell,  however,  does  not  notice  the  above  as  an 
exception.     2  Russ.  on  Crimes  682-690,  ed.  of  1836. 

In  the  United  States,  there  has  been  diversity  of  decision, 
arising  from  some  of  the  courts  having  followed  the  decision  in 
1  Mod.  Thus,  OommonweaUh  v.  Bosworth,  22  Pick.  397  ;  Jlenr- 
derson  v.  Jones,  10  S.  &  R.  322;  Coffin  v.  Anderson,  4 
Blackf.  398.  But,  in  Robb  and  Others  v.  Hackley  ^  Welton,  23 
Wend.  50,  Bronson,  J.,  in  a  very  able  opinion,  repudiates  the 
doctrine  of  the  earlier  English  cases,  which,  he  declares,  are  no 
longer  respected  in  Westminster  Hall,  and  says  :  *'  I  have  failed 
to  discover  in  them,  anything  calculated  to  shake  my  decided  con- 
viction, that  this  kind  of  confirmatory  evidence  is  of  dangerous 
tendency,  and  ought  not  to  be  received,  except  under  such  special 
circumstances  as  already  have  been  noticed.  We  have  not,  in 
this  state,  departed  from  the  ancient  and  safe  landmark  in  the 
law  of  evidence,  which  requires  a  witness  in  all  cases  to  speak 
imder  the  solemn  sanction  of  an  oath,  and  I  am  unwilling  to  peril 
the  lives,  the  fame,  or  the  property  of  individuals,  by  adopting 
the  contrary  doctrine."  To  the  same  point,  consult  24  Wend. 
465;  17  Barb.  489;  1  Parker- C.  R.  147;  12  Vermt.  346;  13 
Id.  208;  6  Bavrle  91 ;  10  Peters  412 ;  11  How.  480. 

The  admissibility  of  such  testimony  (see  Cowen  k  Hill's  notes 
to  Philips   on  Evidence,  vol.  8,  top  page  777,  ed.  of  1843)  "is 
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well  establislied  in  seyeral  courts,  in  all  the  plenitude  of  the  old 
authorities^"  citing,  amongst  other  decisions,  that  of  Cooke  v. 
Ourtis,  6  Har.  &  J.  98,  decided  in  June  1828.  That  case  was 
followed  by  Washington  Fire  Ins.  Co.  v.  Davison  ^  Symington,  80 
Md.  105,  decided  in  January  1869,  but  no  reason  was  assigned, 
'  except  that  the  ruling  of  the  court  below  was  affirmed,  as  falling 
within  the  decision  in  Cooke  v.  Curtis.  McAleer  v.  Horsh/j  85 
Md.  439,  decided  in  March  1872,  completes  the  series  of  decisions 
in  Maryland  based  upon  the  case  in  1  Modem.  In  this  latter 
Maryland  case,  it  appears  that  the  very  foundation  of  Cooke  v. 
Curtis  was  attacked,  and  the  authorities  upon  which  it  was  decided 
shown  to  have  been  exploded  long  ago  in  England,  and  generally 
in  the  United  States.  Notwithstanding  this,  the  court,  at  page 
464,  says :  "  No  matter  what  may  be  the  law  decided  by  courts 
of  other  states^  or  elsewhere,  Cooke  v.  Curtis  is  a  binding  autho- 
rity on  it,*'  not  because  well  founded'on  the  general  principles  of 
evidence,  but  because  ^^  said  case  had  remained  unquestioned  by 
the  courts  of  this  state  (what  courts  had  the  right  to  question  it  ?) 
for  nearly  fifty  years,  and  whilst  it  would  not  be  expedient  or  safe 
to  extend  or  enlarge  its  application,  yet  it  has  been  the  uninter- 
rupted practice  of  all  courts,  to  receive  their  own  decisions  as  of 
binding  force,"  &c.  ^^  Stat  pro  ratione,  voluntas.'* 
%  The  court,  in  85  Md.,  apparently  not  being  satisfied  with  the 
reason  it  had  given  in  the  case  of  Cooke  v.  Curtis  proceeds  to  say : 
"But  an  examination  of  the  authorities  will  show  that  Cooke  v. 
Curtis  is  not  such  a  wide  departure  from  principle  or  adjudged 
cases. as  has  been  asserted  in  argument,  and  that  the  admissibility 
of  such  evidence  is  cogently  advocated  in  Henderson  v.  Jones,  10 
S.  &  R.  832,  and  Coffin  sY.  Anderson,  4  Blackf.  895,"  still 
referring  to  cases  based  upon  the  exploded  doctrine  announced  in 
1  Modern.  In  regard  to  these  two  cases,  quoted 'in  85  Md. 
with  some  approval,  the  Supreme  Court  of  the  United  States  in 
Conrad  v.  Qriffey,  11  How.  491,  said:  "While  the  rule  was 
otherwise  in  England  (viz.  in  conformity  to  the  decision  in  1 
Modern),  some  of  the  statcdecisions,  already  cited,  were  expressly 
grounded  on  the  rule  (see  Henderson  v.  Jones,  10  S.  &  R.  332), 
and  others  on  cases  adopting  that  rule,  4  Blackf.  898.  But, 
since  the  rule  became  changed  in  England,  or  from  being  doubt- 
ful, became  well  established  against  the  introduction  of  such  testi- 
mony, the  practice  in  some  states,  as  in  New  York  and  Vermont, 
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has  been  settled  so  as  to  correspond ;  and  in  this  court  alsoj  it 
h<iB  taken  the  same  direction.**  And  ihe  case  oi  Henderson  y. 
Janes  has  since  been  overruled  by  the  Supreme  Court  of  Penn- 
sylvania, in  Oraig  v.  Oraigj  5  Ratvle  91. 

In  10  Peters  412,  Story,  J.,  delivering  the  opinion  of  the  court, 
said :  ^^  It  is  true  that  in  LuttereU  v.  ReyneU^  1  Mod.  Rep.  282, 
it  was  held,  that  though  hearsay  be  not  allowed,  as  direct  evi- 
dence, yet,  it  may  be  admitted,  in  corroboration  of  a  witness's 
testimony,  to  show  that  he  affirmed  the  same  things  upon  other 
occasions  and  that  he  is  still  constant  to  himself.  Lord  Chief 
Baron  Gilbert  has  asserted  the  same  opinion  in  his  treatise  on 
Evidence,  p.  135.  But  Mr.  Justice  Buller,  in  his  Nisi  Prius 
treatise,  p.  294,  says:  "But  clearly  it  is  not  evidence  in  chief; 
and  it  seems  doubtful,  whether  it  is  so  in  rfeply  or  not."  The  same 
question  came  before  the  House  of  Lords  in  the  Berkeley  Peerage 
CasCy  4  Camp.  401,  and  it  was  there  said  by  Lord  Redesdale, 
that  he  had  always  understood,  that,  for  the  purpose  of  impugn- 
ing the  testimony  of  a  witness,  his  declarations  at  another  time 
might  be  inquired  into ;  but  not  for  the  purpose  of  confirming  his 
evidence.  Lord  Eldok  expressed  his  decided  opinion,  that  this 
was  the  true  rule  to  be  observed  by  the  counsel  in  the  c^use. 
Lord  Chief  Justice  Eyre  is  also  represented  to  have  rejected  such 
evidence,  when  offered  on  behalf  of  the  defendant  on  a  prosecu- 
tion for  forgery.  We  think,  this  is  not  only  the  better,  but  the 
true  opinion  ;  and  well  founded  on  the  general  principles  of  evi- 
dence.** In  the  opinion  of  the  Supreme  Court  of  the  United 
States,  as  expressed  in  the  two  above  cases,  Cooke  v.  Curtis  would 
be  a  "wide  departure  from  principle  and  reported  cases."  In  35 
Md.,  Stewart,  J.,  dissented  from  the  other  four  judges,  upon  the 
point  of  evidence,  and  in  a  brief  opinion,  clearly  and  cogently 
enforced  what  the  Supreme  Court  of  the  United .  States  declared 
to  be  the  true  opinion. 

The  doctrine  thus  announced  in  Maryland,  being  exceptional 
and  sustained  neither  upon  the  general  principles  of  evidence,  nor 
by  authority,  we  should  have  thought  that  the  better  conclusion 
would  have  been  to  overrule  the  previous  decisions.  The  maxim 
9tare  decisis^  though  of  the  greatest  weight  when  applied  to  rules 
of  property,  is  not  entitled  to  the  same  consideration  in  matters 
which  relate  merely  to  the  remedy  where  a  change  will  not  dis- 
turb vested  rights. 
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6  CHAMPION  V.  GORDON. 

RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Pennst/lvania, 
JOHN  B.  CHAMPION  ».  ALONZO  GORDON. 

-f  A  paper  writing  worded  thus  :—"  Philadelphia,  November  22d  1869.  The 
Commonwealth  National  Bank  pay  to  H.  Yerkes  or  order,  one  hundred  and  fifty 
(December  3d  1869)  dollars.  John  B.  Champion:'*— stamped  as  a  bill  of 
exchange,  and  negotiated  in -the  market  before  maturity  ;  held  to  be  a  check,  and 
not  entitled  to  days  of  grace. 

Writ  of  error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia. 

Action  of  assumpsit.  The  plaintiff  offered  in  evidence  a  paper 
as  described  in  the  syllabus,  with  a  certificate  of  protest  made  on 
December  3d  1869.  The  defendant  objected,  on  the  ground  that 
the  paper  was  an  inland  bill  of  exchange,  and  had  not  been  pre- 
sented for  payment  at  maturity,  but  had  been  prematurely  pro- 
tested. The  court  reserved  the  question,  whether  the  paper  was 
entitled  to  grace ;  and  subject  thereto,  the  jury  found  a  verdict 
for  the  plaintiff.  The  court  in  banc  gave  judgment  on  the  verdict, 
and  the  defendant  sued  out  a  writ  of  error. 

Wiltbank  and  Carpenter^  for  plaintiff  in  error. — Whilst  checks 
differ  from  inland  bills  in  certain  particulars,  the  paper  offered  in 
evidence  did  not  so  differ,  and  hence  was  not  a  check,  but  a  bill ; 
by  the  spirit  of  his  engagement  defendant  was  drawer  and  drawee, 
and  an  instrument  so  made  has  been  adjudged  to  be  an  inland  bill : 
9  Porter,  Ala.  76 ;  2  Mete.  58 ;  such  a  bill  is  in  Pennsylvania 
entitled  to  grace ;  the  facts,  that  the  paper  T^as  payable  in  the 
future,  was  stamped  as  a  bill  and  negotiated  in  the  market,  favor 
this  view ;  the  question  of  acceptance  or  non-acceptance  was  not 
pertinent  to  the  inquiry,  and  all  mercantile  paper  in  Pennsylvania 
should  be  comprised  in  two  classes, — paprer  payable  at  sight,  with- 
out grace,  under  the  Act  of  1857,  and  paper  payable  in  the  future, 
with  grace,  as  at  common  law. 

Patiorij  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  J. — The  law  merchant  recognises  clearly  a  dis- 
tinction in  many  respects  between  checks  in  banks  and  ordinary 
bills  of  exchange.     One  difference  is,  that  when  the  former  are 
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payable  on  demand  or  at  sight  no  days  of  grace  are  allowed.  The 
same  rule  holds  when  they  are  post-dated :  Byles  on  Bills  14, 
note ;  3  Kent's  Com.  104,  note :  In  re  Broton^  2  Story's  Reports 
502 ;  Daniels  v.  Kyle,  1  Kelly  304 ;  Mohawk  Bank  v.  Broderickj 
10  Wend.  405;  Salter  v.  BuH,  20  Wend.  205;  Andrew  v. 
Blackly^  11  Ohio  (N.  S.)  89 ;  Westmimter  Bank  v.  Wheaton,  4 
Rhode  Island  30.  Whether  it  applies  also  to  checks  payable  at  a 
future  day  named,  is  a  question  upon  which  there  is  a  contrariety 
of  opinion  and  decision.  Mr.  Justice  Story  says :  "  The  argument 
pressed  is  that  checks  are  always  and  properly  payable  on  de- 
mand, and  that  when  payable  at  a  future  time,  they  become  to  all 
intents  and  purposes  inland  bills  of  exchange.  But  I  am  not,  by 
any  means,  prepared  to  admit  the  validity  or  force  of  this  dis- 
tinction ;  and  no  case  has  been  cited  which  in  my  judgment  satis- 
factorily establishes  it.  A  check  is  not  less  a  check,  because  it  is 
post-dated  and  thereby  becomes  in  effect  payable  at  a  future  and 
different  time  from  that  on  which  it  is  drawn  or  issued.  This  is 
sufficiently  apparent  from  the  case  of  Allen  v.  Reeves^  1  East 
435."  That  was  the  determination  of  a  question  arising  under 
the  Stamp  Acts,  and  it  was  there  held  that  a  post-dated  check  was 
not  a  draft  payable  on  demand  but  at  a  future  day,  and  therefore 
liable  to  the  duty.  Judge  Story  adds-:  "  It  (a  check)  is  usually 
also  made  payable  on  demand ;  although  I  am  not  aware  that  this 
is  an  essential  requisite.  The  distinguishing  characteristics  of 
checks,  as  contradistinguished  from  bills  of  exchange,  are  (as  it 
seems  to  me)  that  they  are  always  drawn  on  a  bank  or  banker ; 
that  they  are  payable  immediately  on  presentment,  without  the 
allowance  of  any  days  of  grace,  and  that  they  are  never  present- 
able for  mere  acceptance,  but  only  for  payment :"  2  Story's  Rep. 
612.  He  quotes  Chancellor  Kent  as  concurring  in  these  views : 
3  Kent  104,  n. 

The  ordinary  commercial  form  of  a  bill  of  exchange  payable  at 
a  future  day  is  at  so  many  days'  or  months*  notice  after  date  or 
sight.  An  order  so  drawn,  whether  upon  a  banker  or  any  other 
person,  ought  to  be  regarded  as  a  bill  with  all  the  privileges  and 
liabilities  which  by  the  law  merchant  are  incident  to  a  bill.  The 
drawer  by  adopting  this  usual  form  must  be  held  so  to  intend.  So 
if  an  order  be  drawn  on  a  merchant  or  other  person  not  a  banker, 
with  whom  the  drawer  keeps  money  on  deposit  subject  to  draft, 
payable  at  a  future  day  named,  there  exists  no  reason  why  the 
same  rule  should  not  apply.     But  there  is  a  good  reason  why  there 
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shoald  be  a  difference  between  an  order  so  drawn  upon  a  banker, 
which  certainly  must  be  presumed  to  be  by  a  person  who  keeps 
money  on  deposit  with  such  banker,  subject  to^draft,  and  an  order 
on  a  merchant  or  other  person.  If  such  an  order  drawn  upon  a 
bank  payable  at  a  future  day  named  in  it,  must  be  considered  as 
an  inland  bill  of  exchange,  and  not  a  check,  then  the  payer  or 
holder  has  the  right  to  present  it  at  once  for  acceptance,  protest 
it  for  non-acceptance,  and  sue  immediately  the  drawer.  Should 
it  be  accepted,  however,  the  funds  of  the  drawer  in  the  bank  would 
necessarily  be  thereby  tied  up,  until  the  day  of  payment.  All  the 
objects  of  directing  payment  at  a  future  day  would  thus  be  frus- 
trated. What  the  drawer  undertakes  is,  that  on  a  day  named  he 
will  have  the  amount  of  the  check  to  his  credit  in  the  bank.  In 
the  mean  time,  he  wants  the  full  and  free  use  of  his  entire  deposit. 
It  is  not  denied  that  a  post-dated  check  cannot  be  presented  for 
acceptance.  That  is  by  implication  payable  on  a  future  day. 
Why  then  is  a  check  expressly  so  made  payable  to  stand  on  differ- 
ent ground  ?  In  the  case  before  us  an  ordinary  printed  form  of  a 
bank  check  was  evidently  used,  and  the  day  of  presentment  written 
in  one  of  the  blanks.  This  is  the  most  convenient  form,  for  it 
calls  the  attention  of  the  cashier  or  paying  teller  to  the  fact,  which 
he  would  be  likely  to  ovtrlook,  if  it  were  expressed  only  Jby  the 
date.  Nothing,  I  am  told,  is  more  common  than  such  mistakes  in 
the  payment  of  post-dated  checks,  and  depositors  often  thus  find 
their  account  overdrawn,  very  much  to  their  embarrassment.  If 
we  determine  that  an  order  like  that  before  us  is  not  presentable 
for  acceptance  before  maturity,  we  settle  the  question.  It  is  a 
check  and  not  a  bill  of  exchange.  More  than  twenty  years  ago, 
the  banks  of  Philadelphia,  under  the  advice  of  their  counsel, 
adopted  this  rule,  and  it  has  been  their  uniform  practice  ever 
since.  The  usage  of  the  banks  in  the  commercial  metropolis  of 
the  state,  ought  to  have  great  weight  in  determining  a  question  of 
this  character.  It  is  perhaps  quite  as  important  that  such  usage 
should  not  be  disturbed,  as  that  the  point  should  be  decided  ab- 
stractly or  theoretically  right.  It  was  so  held  in  1866,  in  the 
District  Court  of  Philadelphia,  in  Latvson  v.  Richards^  6  Phila. 
Rep.  179,  a  case  in  which  the  most  eminent  counsel  at  the  bar 
was  concerned  for  the  defendant,  and  that  determination  was 
acquiesced  in.  Judgment  afiSrmed. 

I.  In  Pennsylvania  the  only  statute    is  the  Act  of  May  2l8t  1857,  w^ich  pro- 
germane  to  tl^e  subject  of  this  decision    Tides  that,  "All  drafts  and  bills  of  ex- 
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change  drawn  at  sight  shall  be  and 
become  due  and  payable  on  presentation, 
without  grace,  and  shall  and  maj,  if 
dishonored,  be  protested  on  and  imme- 
diate! j  after  such  presentation.''  In 
that  state  negotiable  mercantile  paper, 
erclnsiye  of  one  species  soon  to  be  noted, 
not  within  the  scope  of  this  act,  be- 
comes payable  three  days  after  the  lapse 
of  the  time  named  therein  for  its  mata- 
rity.  Drafts  and  bills  of  exchange, 
therefore,  not  drawn  at  sight,  are  there, 
in  the  language  of  merchants,  entitled 
to  grace. 

The  question  in  the  principal  case, 
then  9  was  simply  this.  Was  the  paper 
discussed  a  draft  or  bill  of  exchange  not 
drawn  at  sight  f — in  the  solution  of 
which  it  appears  that  two  classes  of  tests 
were  applied;  one,  of  scientific  and 
technical  principles ;  the  other,  of  con- 
siderations of  intent, — the  special  in- 
tendment of  the  parties  in  interest,  and 
the  general  intendment  of  the  customs 
and  usage  of  commerce.  Independently, 
of  the  uncertainty  how  far  with  pro- 
priety a  practice,  or  custom,  which  has 
not  been  established  by  a  jury,  or  a  find- 
ing in  equity,  may  be  assumed  to  exist 
by  a  court  of  lost  resort,  the  authorities 
countenance  this  mode  of  settling  the 
difficulty  as  in  most  instances  the  only 
wise  and  just  mode.  "  In  my  judg^ 
meni,"  said  Stort,  J.,  "  it  is  far  better 
that  the  doctrines  of  commercial  juris- 
prudence should,  from  time  to  time, 
adapt  themselves  to  the  common  usages 
and  practices  and  understanding  of 
merchants,  and  vary  with  the  varying 
courses  of  business,  so  as  at  once  to 
subserve  public  convenience,  and  to 
mould  themselves  into  the  common 
habits  of  social  life,  than  to  assume  any 
artificial  forms,  or  to  regulate,  by  any 
inflexible  standard,  the  whole  operations 
of  trade  and  commerce  :*'  In  reBrown^ 
2  Story  502.  In  that  case  he  an- 
nounced, as  the  lex  et  norma  by  which 
to  expound  a  contract  evidenced  simply 
b/  a  paper  decided  to  be  a  check,  the 


'^ usage  of  banks," — the  "understand- 
ing of  parties  to  a  check," — and  "^the 
constant  habit  of  business:"  Andrew  ei 
al,  V.  Bladly  et  al,y  U  Ohio,  N.  S.  95. 
Tassel  v.  Lewis^  Ld.  R&ym.  743.  It 
cannot  be  denied,  however,  that  the 
principle  has  very  limited  application, 
and  does  not  cover  cases  of  local  cus- 
tom or  usage,  being  based  rather  upon 
the  universal  characteristics,  and  neces- 
sary effect,  of  the  several  kinds  of  mer- 
cantile paper,  than  upon  any  modifica- 
tion of  their  natural  characteristics  and 
ei&ct  by  the  conduct  of  those  who  deal 
in  them.  Such  modification,  when  set 
up,  must  be  proved  as  matter  of  fact ; 
and  must  be  shown  to  be  ¥rithin  the 
rules  by  which  valid  customs  are  tested : 
J^ou^en  et  al.  v.  Newell  et  al,,  5  Sandf. 
326  ;  8.  c.  2  Duer  585  ;  4  Seld.  190 ; 
3  Eeman  290 ;  or  it  must  be  made  a 
part  of  the  case,  by  the  agreement  of 
the  parties :  Morrison  v.  Bailey,  5  Ohio 
N.  S.  ]  3.  In  the  case  before  us,  pro- 
bably the  principle  is  carried  as  far  as 
it  may  be  with  safety. 

II.  The  establishment  of  a  distinction 
between  checks  and  inland  bills  of  ex- 
change seems  to  have  been  necessary  to 
the  decision  of  the  principal  case,  and 
of  those  which  support  it ;  whilst,  on 
the  other  hand,  that  distinction  is  de- 
nied by  the  authorities  to  which  the 
principal  case  is  opposed.  In  this,  it 
was  held  specially,  that  Champion's  or- 
der upon  the  bank  was  not  a  bill  of  ex- 
change at  all;  and  generally,  that  a 
check,  though  not  drawn  at  sight,  was 
not  only  not  within  the  statutory  pro- 
vision above  quoted,  but  beyond  the 
principle  by  which  bills  not  within  that 
statutory  provision  were  entitled  to  grace. 
No  matter  when  dated,  payable,  ex- 
pressly, only  upon  the  lapse  of  time, 
though  issued  before  maturity,  and  ne- 
gotiated in  the  community,  checks  in 
Pennsylvania  are  not  so  entitled  ;  and 
this,  not  because  they  make  an  excep- 
tion to  the  rule  of  the  common  law  of 
that  state,  conoeming  bills,  but  beeause, 
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technicallj,  checks  and  bills  differ  radi- 
cally in  their  character,  and  the  rale  has 
nothing  to  do  with  the  former.  When 
payable  at  sight  they  are  not  within  the 
Act  of  1857.  Hence  we  find  them  con- 
stituting that  species  of  mercantile  paper 
mentioned  at  the  opening  of  this  note  as 
unaffected  by^a  principle  which  applies 
to  all  other  negotiable  mercantile  paper 
upon  which  the  statute  does  not  operate  : 
Lawson  v.  Richards,  6  Phila.  R.  179 ; 
Bank  t.  Wheaton,  4  R.  I.  31;  In  re 
Brown ^  2  Story  502  ;  contr^  Morrison 
T.  Bailey,  5  Ohio,  N.  S.  13  ;  Brown  t. 
Lusk,  4  Yerger  tlO  ;  Bradley  v.  Dela- 
plaine,  5  Harrington  305  ;  Bowen  v. 
Newell,  4  Seld.  190  ;  (Bowen  v.  Newell 
was  subsequently  decided  by  the  light 
of  a  general  custom  proved  on  a  third 
trial :  yide  3  Keman  290  ;  Bradley  v. 
Delaplaine  was  adjudged  at  Nisi  Prius, 
but  has  been  followed  since.) 

m.  The  preliminary,  or  special  point, 
that  the  paper  in  question  was  a  check, 
was  determined  as  a  question  of  law, 
inasmuch  as  this  was,  as  have  been  the 
other  contests  upon  the  issue,  a  case  in 
which  the  contract,  with  its  provisions, 
was  not  denied,  whilst  the  legal  effect 
of  it,  involving  a  construction  of  its 
terms,  caused  the  doubt.  The  inquiry 
has  been  of  a  character  altogether  differ- 
ent when  any  one  or  more  of  those 
terms  have  been  disputed,  as  when  the 
defendant  has  alleged  that,  as  part  of  the 
agreement,  grace  was  to  be  allowed,  and 
the  plaintiff  has  thereupon  joined  issue  ; 
in  which  event  a  verdict  has  ended  the 
controversy  independently  of  the  gene- 
ral law  of  drafts  and  bills  :  Andrew  et 
al,  V.  BlacUy  6t  a/.,  11  Ohio,  N.  S.  95. 
Such  Ian  issue  of  fact,  of  course,  might 
arise  in  an  action  brought  on  a  check 
drawn  in  the  ordinary  way  ;  just  as,  in 
a  suit  upon  a  note  at  six  months,  a  mu- 
tual stipulation  that  no  grace  at  all 
should  be  claimed,  might  be  pleaded, 
and  constitute  the  sole  question  :  and  a 
decision  of  a  court  of  appeals  upon  writ 
of  error,  in  such  a  case,  could  establish 


no  general  principle  of  law  as  to  grace, 
although  whether  or  not  grace  in  that 
instance  was  to  be  allowed,  would  be  so 
adjudicated. 

rV.  Hence,  in  the  classification  of  the 
authorities,  those  bearing  upon  con- 
tracts, the  terms  of  which  as  to  grace 
have  been  disputed,  and  which  have 
been  defined  only  by  a  jury,  have  been 
separated  from  those  with  which,  rela- 
tively to  grace,  a  jury  has  had  nothing 
to  do.  There  are  then  found,  first,  cases 
in  which,  solely  as  matter  of  fact,  grace 
was  or  was  not  the  claimant's  right; 
second,  cases  in  which,  as  matter  of  law, 
grace  was  due  ;  and  third,  cases  in  which 
the  law  allowed  no  grace.  The  first  of 
these  classes  is  of  no  value  in  the  pre- 
mises :  Andrew  et  al.  v.  Blacfdy  et  aL, 
ante.  The  second  and  third  seem  to  have 
established  the  following  general  prin- 
ciples : 

V.  In  the  commercial  world  checks 
and  inland  bills  of  exchange  are  dis- 
tinguishable ;  '*  and  he  who  seeks  to 
make  them  identical  in  all  respects  may 
unintentionally  be  producing  an  anoma- 
ly, instead  of  suppressing  one:"  Story, 
J.,  In  re  Brown,  2  Story  502.  Not 
that  it  can  be  denied  that,  in  many  re- 
spects, they  are  so  much  alike  as,  in  cer- 
tain contingencies,  to  be  treated  as  iden- 
tical :  Chitty,  Bills  1 6  ;  Boem  v.  Ster- 
ling, 7  Term  Rep.  423  ;  Grant  v. 
Vaughan,  3  Burr.  1516;  1  Bl.  Rep. 
485  ;  Cruder  v.  Armstrong,  3  Johns. 
Cas.  9 ;  Murray  v.  JudaA,  6  Cow. 
490 ;  Bank  v.  Spica-,  6  Wend.  443.  A 
check  is  an  order  upon  a  bailee  of  funds, 
either  a  bank  or  a  banker,  to  transfer  a 
named  amount  of  the  money  held  on 
deposit  for  the  drawer,  to  the  drawee,  or 
to  his  assignee:  Conroy  v.  Warren^  3 
Johns.  Cas.  261,  264;  In  re  Brown,  2 
Story  502;  Brown  v.  Lush,  4  Terger 
216  ;  Keene  v.  Beard,  8  C.  B.  N.  S. 
380.  It  is  called  a  check  as  constitut- 
ing a  special  kind  of  order  in  use  in  the 
special  class  of  bailment  indicated  ;  but 
it  operates  just  iu  any  other  proper  order 
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woald  operate  between  the  owner  of 
goods  and  the  depositary  of  them.  It 
is,  in  a  sense,  within  the  scope  of  the 
law  merchant,  because  it  is  mostly  nsed 
by  merchants,  and  facilitates  trade.  It 
is  negotiable,  not  by  rirtue  of  a  relation- 
ship to  mercantile  bills,  but  jost  as  cer- 
tificates of  deposit,  dock-warrants,  bills 
of  lading,  pass  by  assignment,  by  war- 
rant of  law,  perhaps  analogous  to  the 
law  of  bills,  but  special  to  itself: 
Wright  T.  Campbelly  4  Burr.  2046; 
Lickbarrow  r.  Mason,  2  Term  R.  63  ; 
Zwinga  r.  Samudaj  7  Taunt.  265  ;  Lucas 
T.  Lhrrein,  7  Taunt.  278  ;  Keene  t. 
Bmrd,  8  C.  B.  N.  S.  372  ;  Eyre  r. 
Waller,  5  H.  &  N.  460;  Sewel  r.  R, 
R.  Co.,  9  C.  B.  811.  Its  definition  ne- 
cessarily inTolres  the  idea  of  the  actual 
custody  of  funds  on  the  part  of  the 
bailee,  in  trust  for  the  bailor ;  and  ne- 
cessarily limits  the  character  of  the 
bailee  to  that  of  a  bank,  or  a  banker ; 
because  those  whose  business  it  is  to 
hold  money  on  deposit  are  banks  or 
bankers  ;  and  excludes  any  idea  of  his 
being,  as  such  bailee,  a  party  in  trading 
operations.  The  bank  which  pays 
money  orcr  its  counter,  on  the  order  of 
its  customers,  becomes  no  more  a  party 
thereby  to  its  customers'  transactions  in 
the  use  of  that  money,  than  does  the 
warehouseman  who  delivers  bales  of  cot- 
ton on  proper  order  to  persons  so  enti- 
tled to  carry  them  off.  No  bailee  can 
claim  time  before  relinquishing  the  thing 
bailed,  on  the  ground  that  time  is  al- 
lowcii  to  certain  parties  to  bills  of  ex- 
change before  they  must  pay  them.  As 
well  might  a  warehouseman  demand 
three  days  of  grace  upon  the  presenta- 
tion to  him  of  an  order  for  merchandise 
in  his  stores,  as  a  banker  when  directed 
by  his  principal  to  surrender  his  money. 
VI.  Of  course,  as  the  owner  of  mer- 
chandbe,  so  the  owner  of  money,  may 
give  special  orders  to  his  agent ;  as,  to 
4eliTer  on  a  certain  day  in  the  future. 
But  this  would  be  a  modification  of  the 
order  at  the  discretion  of  the  principal. 


not  authorizing  the  agent  to  further 
modify  it,  by  delaying  his  compliance 
for  some  days  after  the  day  named.  He 
is  bound  to  surrender  the  property  at  the 
time  duly  indicated  by  its  owner.  And 
it  is  only,  as  has  been  discerned  in  Eng- 
land, a  question  of  policy,  whether  such 
orders  for  money  should  be  allowed. 

VjJ.;  Now  it  is  because  banks  and 
bankers,  besides  being  the  mere  bailees 
of  money,  have  become,  also,  in  respect 
of  other  funds  or  credits,  parties  in  com- 
mercial transactions,  and  act  as  princi- 
pals in  the  negotiation  of  papers  not 
wholly  unlike  checks,  that  the  difficulty 
has  arisen.  A  bank  or  banker  may  le- 
gitimately make,  accept,  endorse,  and  be 
payee,  on  bills  of  exchange  and  promis- 
sory notes:  and  not  rarely  a  bank  or 
banker  is  called  upon  to  honor  drafts ; 
in  which  event,  of  course,  as  it  is  in  no 
sense  a  bailee,  but  a  principal,  in  the 
transaction,  just  as  any  merchant  would 
be,  it  is  entitled  to  the  privileges  attach- 
ing to  the  character.  And  not  rarely  it 
acts,  relatively  to  diflTerent  affairs,  in  the 
character  of  bailee  and  of  party  with  one 
and  the  same  person.  Hence  the  ques- 
tion may  arise,  in  a  given  instance, 
whether  the  paper  was  of  one  or  the 
other  description  indicated  ? 

This  depends  upon  the  transaction. 
If  it  is  manifested  simply  by  the  paper 
itself,  as  a  question  of  law  the  court  de- 
cides whether  that  paper  is  a  mere  order 
upon  a  bailee,  or  an  inland  bill  of  ex- 
change. If  facts  are  established  together 
with  the  paper,  then  the  eourt  states  the 
legal  effect  of  a11  together.  But  if  it  de- 
cides that  the  paper  is  merely  a  check,  it 
must,  in  the  absence  of  statutory  provi- 
sion, decide  that,  by  the  law  merchant, 
the  doctrine  of  grace  has  no  application 
thereto.  And  it  is  to  be  observed  that, 
as  the  drawer  can  very  well  state  whether 
he  was  drawing  on  a  depositary,  or 
otherwise,  if  he  does  not,  and  leaves  all 
to  the  paper  itself,  the  circumstance  may 
make  against  him. 

Vin.  In  the  principal  case,  then,  and 
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in  all  the  cognate  cases,  the  question  has 
been,  whether  or  not  by  the  contract  of 
the  parties,  the  paper  given  was  merely 
an  order  of  the  bailor  of  funds  upon  his 
bailee,  in  favor  of  a  third  party;  or 
whether  it  was  a  draft  by  the  former 
upon  the  latter,  drawn  as  between  mer- 
chknt  and  merchant  in  a  transaction  to 
which  the  law  of  agency  did  not  primari- 
ly apply.  If  it  was  a  principal's  direction 
to  his  agent,  it  mattered  not  at  what 
time,  whether  present  or  future,  compli- 
ance was  directed ;  and  although  a  sta- 
tute, or  the  agreement  of  the  parties, 
might  have  provided  that  some  time 
should  be  allowed  to  elapse  after  the 
date  stated,  to  enable  the  bailee  to  col- 
lect his  principal's  funds,  and  obey  the 
command,  yet  such  provision,  though 
legal,  would  not  have  been  upon  the  prin- 
ciple of  grace  in  commercial  law  in  the 
former  instance,  any  more  than  in  the 
latter ;  and  the  ubsence  of  such  a  pro- 
vision would,  of  course,  leave  the  con- 
tract beyond  the  scope  of  that  principle. 

Obviously,  if  a  man  gives  another 
such  an  order  upon  his  bailee  as  cannot 
be  complied  with  till  some  day  in  the 
future,  it  is  rational  to  conclude  that  he 
is  not  prepared  to  transfer  his  funds  at 
once;  and,  consequently,  that  he  se- 
cures time  to  himself  with  a  view  to  be- 
ing prepared  in  the  interval.  Whether 
such  checks  should  not  be  frowned  upon, 
as  calculated  to  confuse  the  transactions 
of  men,  and  induce  complications  in 
commercial  law  likely  to  prejudice  hon- 
est dealers,  is  a  grave,  but  merely  colla- 
teral, consideration. 

IX.  Turning  again  to  the  principal 
case,  it  is  found  that  of  this  doubt  the 
plaintiff  in  error  sought  to  avail  himself. 
He  argued  that  the  paper,  payable  in  the 
future,  stamped  as  a  draft,  and  nego- 
tiated in  the  market,  was,  in  law,  a  bill 
of  exchange  ;  and  urged  that,  as  a  matter 
of  policy,  whenever  there  was  no  agree- 
ment demonstrated  in  a  special  instance 
to  make  such  an  instrument  a  check, every 
order  for  money  not  immediately  payable 


•hould  be  held  to  be  a  bill.  He  sought 
to  reduce  all  mercantile  paper  in  Penn- 
sylvania to  two  classes ; — ^paper  within 
the  statute  of  1857,  and  paper  without 
that  statute.  The  main  point  which  this 
would  have  involved,  would  have  been 
the  decision  that,  in  the  absence  of  a 
special  agreement,  a  particular  necessary 
to  the  definition  of  a  check  was  that  it 
was  immediately  payable.  This  was  for 
some  time  held  to  be  an  essential  charac- 
teristic of  checks. 

A  suggestion  of  this  nature  was  an- 
ticipated by  Judge  Stobt,  whose  opinion 
in  the  matter  of  Brown  was  the  most 
exhaustive  which  has  yet  been  had  upon 
the  subject ;  and  it  was  in  the  same  way 
met  upon  presentation.  If  the  doctrine 
was  sound,  papers  thus  to  be  considered 
bills  of  exchange  were  subject  to  the 
general  rule  whereby  bills  of  exchange 
are  presentable  for  acceptance,  and  pro- 
testable  if  not  then  accepted ;  a  rule  the 
observance  of  which  is  vital  to  the  con- 
servation of  trade,  and  3%t  which  no 
acute  business  man  would  deem  applica- 
ble in  cases  of  paper  made  as  was  Cham- 
pion's, where  a  depositary  was  the 
drawee.  To  this  argument,  unanswer- 
able if  the  facts  assumed  existed,  there 
was  opposed  the  assertion  that,  indepen- 
dently of  general  principles,  the  paper 
then  in  question  had  not  been  presented 
for  acceptance  ;  the  point,  therefore,  had 
not  arisen:  and  that,  as  was  said  by 
Erle,  C.  J.,  in  Keene  v.  Beard y  8  C  B. 
N:  S.  380,  for  all  that  appeared  to  the 
contrary,  the  bank  was  not  indicated  as 
bailee,  but  as  a  trader,  and  may  have 
been  prepared  to  accept  when  applied 
to :  an  assertion  which,  coming  as  it  did 
from  the  maker  of  the  paper,  was,  in  the 
absence  of  direct  evidence  on  the  head, 
equivalent  to  the  declaration  that  the  in- 
strument itself  indicated  that  with  other 
features  of  bills  as  distinguished  from 
checks,  it  possessed  the  special  charac- 
teristic referred  to,  was  presentable  for 
acceptance,  and  would  have  been  ac- 
cepted if  presented.    It  was  this  point 
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which  was  dedded  by  the  Uf^t  of  a  local 
usage.  **  If  we  determine  that  an  order 
like  that  before  ns  is  not  presentable  for 
acceptance  before  maturity,  we  settle  the 
qaestion.  It  is  a  check  and  not  a  bill 
of  exchange.  More  than  twenty  years 
ago  the  banks  of  Philadelphia,  under  the 
adTtce  of  their  counsel,  adopted  this 
rule,  and  it  has  been  their  uniform  prac- 
tice erer  since.  The  usage  of  the  banks 
in  the  commercial  metropolis  of  the  state 
ought  to  have  great  weight  in  determin- 
ing a  question  of  this  character."  By 
its  tenor  and  efiect,  as  fnatter  of  fact,  the 
paper  was  not  presentable  for  acceptance, 
and  in  contemplation  of  law  the  bank 
had  not  agreed  to  accept  it.  Had  the 
usage  of  the  Philadelphia  banks  not  been 
relied  upon,  it  seems  reasonable  to  be- 
lieve that  the  plaintiff  in  error  would 
hare  prerailed. 

X.  It  is  not  to  be  denied  that  the  deal- 
ings between  large  institutions  and 
merchants,  which  in  the  last  century, 
and  for  some  time  in  the  present,  were 
strictly  transactions  between  principal 
and  agent,  not  materially  differing  in 
effect  from  the  operations  of  the  Italian 
money-changers  behind  their  benches  in 
Lombard  street,  have  altered  with  the 
development  of  complications  in  the 
affairs  of  men.  Banks  now  are  some- 
thing more  than  the  custodians  of  coin, 
not  so  secure  if  stored  elsewhere.  Their 
customers  do  not  make  deposits  for  safs 
keeping,  but  to  obtain  discounts,  ad- 
vances, and  the  intangible,  but  very  ap- 
preciable, advantages  of  their  counte- 
nance, and  recommendation  in  business ; 
and  although  they  serve  the  agents  of 
estates,  and  some  heads  of  families,  as 
depositaries  merely,  these  classes  of  men 
are  in  an  insignificant  minority,  and  do 
not  at  all  indicate  their  business  sphere. 
Tbey  are  powerful,  and  it  is  rather  their 
province  to  bestow  favors  than,  as  public 
servants,  to  receive  them.  Nor  can  it 
bs  denied,  if  customs,  general  in  the 
bssiness  world,  although  not  established 
ia  any  tribunal,  are  to  be  relied  upon  to 


modify  the  otherwise  necessary  effect  of 
the  instruments  they  trade  in,  that  pa- 
pers, called  checks,  and  certainly  de- 
signed to  pass  funds  from  the  credit  of 
one  man  to  that  of  another,  are  con- 
stantly presented  for  acceptance,  and  so 
honored.  The  last  rule  in  this  connec-  - 
tion  of  the  New  York  banks  is,  that 
checks  certified  are  to  be  maiked,  <*  Cer- 
tified, payable  through  the  clearing- 
house:'' which  **is  really  saying  in 
effect,"  says  the  Journal  of  Commerce, 
"  This  draft  is  accepted,  payable  to- 
morrow through  the  exchanges."  The 
plaintiff  in  error  argued  that,  for  all 
that  appeared  to  the  contrary,  the  bank 
upon  which  he  drew  might  thus  have  ac- 
cepted his  drtSt  payable  in  the  future. 

And  there  is,  scientifically,  no  differ- 
ence between  certifying  a  check  to  be 
good,  and  accepting  a  bill  of  exchange. 
Ihe  relation  in  which  the  parties  stand 
to  each  other  determines  the  effect  of  the 
acts.  In  the  first  instance  the  bank 
says :  he  is  entitled  to  draw  upon  me 
for  the  amount  named ;  and  renders 
itself  primarily  liable  by  this  represen- 
tation. In  thb  second  instance  there  is 
nothing  more.  And  although'  we  have, 
from  long  usage,  assumed  as  necessary  ^ 
the  existence  of  an  actual  deposit  of 
funds  In  the  vaults  of  an  institution  which 
certifies  a  check,  and  a  transfer  of  those 
fands  from  one  account  to  another  upon 
the  making  of  the  certificate  ;  and  from 
our  experience  have  foand  it  unreasona- 
ble to  go  this  far  in  the  case  of  a  com- 
mercial drawee,  and  have  merely  as- 
sumed that,  if  he  has  not  now  the  funds 
he  is  answerable  for  them,  and  will  in 
time  procure  them ;  this  divergence  is 
wholly  immaterial,  and  induces  no  dis- 
tinction whatever  in  principle.  That 
Champion's  or^er  drawn  upon  a  fellow- 
tradesman,  would  have  been  a  draft, 
seems  to  be  a  part  of  the  reasoning  of 
the  court  in  the  principal  case.  That, 
drawn  as  it  was,  it  might  have  been 
certified,  is  clear.  And  the  duty  to  ac- 
cept or  certify  depends  upon  whether  or 
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not  there  is  a  contract,  express  or  im- 
plied, to  perform  this  duty  in  a  given 
instance.  The  character  of  the  paper 
may  be  a  consideration  beyond  all  this, 
depending  upon  whether  he  who  accepts 
or  certifies  is  a  mere  bailee  or  a  princi- 
pal party  in  the  transaction. 

XI.  As  the  dealings  of  men  have 
thus  changed  in  their  general*  character- 
istics, it  is  expedient  to  consider  how 
far  applicable  to  the  new  combinations 
are  the  old  tests  of  commercial  law. 
The  scientific  distinction  between  a 
check  and  a  bill,  if  it  is  correctly  stated 
at  the  beginning  of  this  note,  certainly 
remains  to  this  day  unaffected  by  those 
changes ;  but  the  modes  by  which  in 
given  instances  that  distinction  used  to 
be  ascertained  are  no  longer  safe,  or 
even  available.  A  check,  in  commerce, 
may  be  payable  in  future  5  may  be  ac- 
cepted ;  need  not  be  drawn  upon  a  bank 
or  banker ;  need  not  represent  at  its 
date  a  sum  of  money  actually  on  deposit 
with  the  drawee.  But  such  a  check,  in 
law,  would  be  a  bill.  If  the  fact  was 
established,  however,  that  such  a  check 
was,  aft€r  all,  merely  an  appropriation 
of  funds  held  by  a  bailee  upon  deposit, 
the  presumption  of  law  that  it  was  a  bill 


would  be  modified,  and  the  paper  would 
remain  a  check.  In  the  absence  of  a 
statutory  provision  for  grace,  such  a 
check  would  be  immediately  payable  at 
maturity.  But  the  essential  fact  thus 
suggested  would  necessarily  have  to  be 
admitted, — be  found  by  a  jury, — or  be 
established  by  what  is  analogous  to  a 
verdict.  Otherwise,  at  law,  grace  would 
be  a  matter  of  right. 

It  seems  clear,  then,  that  where  there 
is  no  legislative  provision  for  grace,  a 
check  is  never  entitled  thereto  ;  and  that 
in  every  instance  the  question  of  grace 
must  be  settled  by  the  special  -circum- 
stances of  the  instance  itself,  that  is  to 
say,  by  the  terms  of  the  contract  of  the 
parties.  The  general  principle  is  beyond 
discussion.  If  it  does  not  operate  in  a 
special  case,  it  is  because  it  has  no  ap- 
plication, or  because  being  primd  facie 
applicable,  some  statute  has  created  an 
exception  to  it,  or  the  agreement  of  the 
parties  has  validly  excluded  that  c&se 
from  its  scope.  But  this  does  not  lessen 
the  frequent  difficulties  of  deciding 
whether  or  not,  in  law,  the  paper  ex 
amined  is  a  check  at  all. 

W. 


Supreme  Court  of  Errors  of  Connecticut, 
DALE  V,  GEAR.^ 

The  contract  implied  by  law  from  a  blank  endorsement  of  a  negotiable  note 
before  maturity  by  the  payee,  is  as  certain  and  absolute  as  if  written  out  in  full, 
and  parol  evidence  is  not  admissible  to  contradict  it. 

This  rule  is  applicable  between  endorser  and  endorsee,  and  it  is  not  competent 
for  the  former  to  prove  a,  cotcmporaneous,  naked  agreement,  that  an  unrestricted 
endorsement  should  be  operative  as  a  restricted  one  only  in  bar  of  an  action  by 
the  latter. 

But  any  fact  or  transaction  which  raises  an  equity  beti^oen  such  parties,  and 
shows  it  to  be  inequitable  or  a  fraud  to  enforce  the  contract, — as  that  the  endorsee 

*  We  are  indebted  fpr  this  case  to  the  courtesy  of  Mr.  Hookeb,  the  Reporter.— 
Eds.  Am.  Law  Rbo. 
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is  an  agent,  or  that  the  note  was  endorsed  for  a  special  purpose  creating  a  trust, 
or  for  the  accommodation  of  the  endorsee,  or  pursuant  to  an  antecedent  agree- 
ment that  the  note  should  he  taken  for  a  debt  or  for  goods,  on  the  responsibility 
of  the  maker  alone,  may  be  shown  bj  parol  in  bar  of  the  action. 

Assumpsit  against  the  defendant  as  endorser  of  a  promissory 
note ;  brought  to  the  Court  of  Common  Pleas  in  the  county  of 
New  Haven. 

The  defendant  pleaded  in  bar,  "that  the  said  plaintiffs  ought 
not  to  have  or  maintain  their  aforesaid  action  against  the  defend- 
ant, because  he  says  that  at  the  time  when  the  defendant  so  as 
aforesaid  endorsed  said  note,  in  consideration  of  the  agreement 
of  the  said  defendant  to  endorse  said  note  in  blank,  and  to  omit 
prefixing  the  words  *  without  recourse'  to  his  said  endorsement, 
they,  the  said  plaintiffs,  by  parol,  then  and  there  promised  and 
agreed  that  they  never  would  have  recourse  to  the  said  defendant 
upon  said  note  or  upon  said  endorsement,  but  would  for  ever  save 
him,  the  said  defendant,  harmless  from  all  liability  by  reason  of 
his  making  said  endorsement  in  blank,  and  omitting  to  prefix  the 
the  words  *  without  recourse'  to  his  said  endorsement.  And  the 
defendant  avers  that  upon  the  faith  of  the  aforesaid  promise  and 
agreement  of  the  said  plaintiffs,  and  in  consideration  thereof,  he 
did  so  as  aforesaid  endorse  said  note  in  blank,  and  did  omit  to 
prefix  the  words  *  without  recourse'  to  said  endorsement.  All 
which  he  is  ready  to  verify.    Wherefore  he  prays  judgment,"  &c. 

To  this  plea  the  plaintiffs  demurred,  and  the  case  was  reserved* 
upon  these  pleadings  for  the  advice  of  this  court. 

L.  H.  Brutal,  in  support  of  the  demurrer,  cited  2  Parsons  on 
Notes  and  Bills  23  ;  Smith's  Merc.  Law  128, 129 ;  Prescott  Bank 
V.  Caverli/y  7  Gray  217 ;  Rilei/  v.  Q-errish^  9  Cush,  104 ;  Woodbury 
Savings  Bank  v.  Charter  Oak  Insurance  Go.^  29  Conn.  381 ; 
Eoare  v.  Graham^  3  Camp.  67 ;  Goupy  v.  Harden^  7  Taunt. 
159 ;  Free  v.  Hawkins^  8  Id.  92 ;  Odam  v.  Beard,  1  Blackf. 
191 ;  Wilson  v.  Black,  6  Id.  509 ;  Fuller  v.  McDonald,  8  Greenl. 
213 ;  Crocker  v.  Getchell,  23  Me.  392 ;  1  Chitty  PI.  233,  234 ; 
Wyat  v.  Aland,  1  Salk.  325 ;  The  King  v.  Stevens,  5  East  244; 
Perkins  v.  Catlin,  11  Conn.  213 ;  Castle  v.  Candee,  16  Id.  223 ; 
Rey  V.  Simpson,  22  How.  341 ;  Downer  v.  Chesebrough,  36  Conn, 
39;  Wells  v.  Jackson,  6  Blackf.  40. 

J,  S,  Beach,  contri,  cited  1  Swift's   Dig.  434;  Perkins  v. 
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CatUn,  11  Conn.  213 ;  Castle  v.  Candee,  16  Id.  228 ;  Case  v. 
Spaulding,  24  Id.  578 ;  Hill  v.  Ely,  6  S.  &  R.  368 ;  PaUerson 
V.  Todd,  18  Penn.  St.  R.  426,  434 ;  BircUhack  v.  Wilkins,  22 
Id.  26;  Riley  ^r.  O-errish,  9  Cush.  104;  Chitty  on  Bills  144; 
Pike  V.  Street,  M.  &  M.  227 ;  2  Parsons  on  Notes  and  Bills  519 ; 
•  Tappin  v.  Clarke,  32  Conn.  56 ;  Downer  v.  Chesebrough,  36  Id. 
89. 

Butler,  C.  J. — We  have  given  this  case  the  consideration 
which,  as  involving  an  important  commercial  question,  it  has 
seemed  to  require,  and  are  of  opinion  that  the  ple&  cannot  be 
sustained  on  principle  or  by  authority. 

First,  it  is  not  sustainable  on  principle. 

The  rule  that  parol  evidence  is  not  admissible  to  contradict  or 
vary  a  written  contract  is  founded  in  the  highest  principles  of 
public  policy,  and  there  is  no  class  of  contracts  to  which  it  should 
be  more  inflexibly  applied  than  to  those  connected  with  bills  of 
exchange  and  promissory  notes.  Nor  is  there  any  otie  of  the 
varied  and  special  contracts,  so  connected,  in  respect  to  which 
the  application  of  the  rule  is  more  important  than  the  contract 
of  warranty  implied  by  law  from  the  blank  endorsement  of  a 
negotiable  note  by  the  payee  before  maturity.  It  is  absolutely 
essential  to  the  negotiability  of  such  a  note  that  the  rule  to  which 
we  have  alluded  should  be  applied  to  it,  and  it  has  always  been 
80  applied  when  the  note  has  been  negotiated  to  a  second  en- 
dorsee, and  an  effort  has  been  made  to  prove  some  cotemporane- 
ous  parol  agreement  in  bar. 

'^  But  it  has  sometimes  been  claimed,  and  is  claimed  in  support  of 
the  plea  in  this  case,  that  notwithstanding  the  rule  is  so  applied  in 
favor  of  a  bond  fide  holder  to  whom  the  note  has  been  negotiated, 
yet  as  between  the  endorser  and  endorsee,  the  original  parties  to 
the  contract  of  endorsement,  the  rule  should  not  be  applied.  But 
the  answer  must  be,  that  the  contract  of  endorsement  is  implied  by 
law  as  clearly  and  perfectly  from  the  blank  endorsement  of  a  ne- 
gotiable note,  irrespective  of  any  contingency  of  negotiation,  as 
if  written  out  in  full  when  endorsed.  And  if,  as  between  the  origi- 
nal parties,  there  is  any  equity  existing  dehors  the  instrument, 
which  should  prevent  the  indorsee  from  enforcing  the  contract,  it 
must  be  set  up  as  an  equity  provable  in  equity,  to  bar  an  apparent 
legal  liability ;  and  cannot  be  shown  because  the  rule  of  evidence 
to  which  we  have  alluded  is  not  applicable.     The  rule  is  as  appli- 
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cable  to  such  parties  as  to  others,  and  the  true  theory  is  that  the 
relation  or  antecedent  agreement,  out  of  which  the  equity  arises, 
may  be  shown  between  them,  and  proof  of  it  does  not  necessarily 
contradict  the  contract. 

There  are  four  classes  of  cases  in  which,  as  exceptional  cases, 
and  as  between  the  original  parties,  endorser  and  endorsee,  any 
relation,  antecedent  agreement,  or  state  of  facts  from  which  a  con- 
trolling equity  arises,  may  be  pleaded  and  proved  by  parol  in  bar 
of  an  action  on  the  warranty.  Thus  the  relation  of  principal  and 
agent  may  be  shown — for  the  agent  takes  no  title  or  warranty 
from  the  endorser,  but  holds  a«  agent.  So,  secondly,  it  may  be 
shown  that  the  note  was  endorsed  to  the  holder  for  some  special 
purpose,  and  is  holden  in  trusty  as  where  it  is  endorsed  and  deliv- 
ered for  collection  merely.  Lavrrence  v.  •  StoningUm  Bank,  6 
Conn.  521,  is  an  example  of  this  class  of  cases  in  our  own  reports. 
In  like  manner,  thirdly,  the  relation  of  principal  and  surety  may 
be  shown,  and  that  the  endorsement  was  made  at  the  request  and 
for  the  accommodation  of  the  immediate  endorsee,  for  the  equity 
of  the  relation  forbids  the  enforcement  of  the  contract.  Such  was 
Case  V.  SpauldinQy  24  Conn.  678.  So,  fourthly,  it  may  be  shown 
that  there  was  an  equity  arising  from  an  antecedent  transactiony 
including  an  agreement  that  the  note  should  be  taken  in  sole  re- 
liance on  the  responsibility  of  the  maker,  and  that  it  was  endorsed 
in  order  to  transfer  the  title  in  pursuance  of  such  agreement,  and 
that  the  attempt  to  enforce  it  is  a  fraud.  Such  was  Downer  v. 
(Jhe%ebrough,  86  Conn.  39.  These  exceptions  illustrate  the  rule. 
But  this  plea  shows  no  agency,  trust,  equitable  relation  or  equity 
connected  with  an  antecedent  transaction  constituting  a  consider- 
ation for  the  agreement,  or  which  would  justify  a  court  of  equity 
in  interfering  to  prevent  an  enforcement  of  the  contract  of  war- 
ranty which  the  law  implies.  It  presents  a  naked  case  of  an 
attempt  to  prove  by  parol,  that  a  clear  and  unambiguous  contract 
of  warranty  is  not  such,  and  to  contradict  it  in  terms — to  turn  an 
endorsement  without  restrictiony  before  maturity,  into  a  restricted 
endorsement.  Such  a  plea  cannot  be  sustained  without  a  violation 
of  essential  principles. 

Nor  is  the  plea  supported  by  any  well-considered  and  unques- 
tioned authority. 

The  defendant  claims,  in  the  first-place,  that  it  is  supported  by 
Ae  decisions  of  this  state,  and  he  relies  on  a  class  of  cases  where 
Vol.  XXI.— 2 
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the  action  was  apon  a  non-negotiable  note,  or  a  negotiable  note 
endorsed  by  one  not  a  party  to  it,  which  by  our  law  stands  on  the 
same  ground.  Bat  those  decisions  cannot  sustain  him.  That 
class  of  blank  endorsements  is  notHK>ntrolled  by  commercial  usage, 
and  does  not  import  an  absolute  contract  of  warranty.  The  con- 
tract presumed  by  law  from  them  is  presumed  primd  facie  only, 
and  differs  in  different  states.  In  this  state  such  endorsements  are 
not  only  primd  facie^  but  conditional,  that  is,  that  the  note  shall 
be  collectible  of  the  maker  by  due  diligence.  In  Massachusetts 
and  New  York  such  an  endorsement  is  treated  as  an  absolute 
guaranty,  or  the  endorser  charged  as  a  joint  promissor.  In  all 
the  presumption  is  treated  as  one  of  fact,  rather  than  one  of  law, 
and  the  real  contract  made  between  the  parties,  if  a  special  one, 
may  be  written  over  the  signature  of  the  endorser.  It  is  otherwise 
in  a  note  like  this. 

There  are  then  broad  lines  of  distinction  between  the  two  classes 
of  endorsements,  and  the  defendant's  plea  is  not  supported  by  the 
class  of  decisions  referred  to. 

The  defendant  also  relies  on  Case  v.  Spaulding^  24  Conn.  578, 
but  it  does  not  sustain  him.  There  the  defendant  was  not  the 
payee,  and  as  second  endorser  was  not  liable  to  the  payees  of  the 
note,  for  they,  as  first  endorsers,  were  bound  to  pay  it.  The  de- 
fendant also  endorsed  at  the  request  of  the  plaintiff  as  surety,  for 
his  accommodation,  and  was  within  one  of  the  classes  of  equitable 
exceptions,  where  the  relation  on  which  the  equity  rests  may  be 
shown.  The  dictum  of  Judge  Ellsworth,  confined  within  the 
limits  called  for  by  the  case,  was  undoubtedly  true,  but  the  de- 
fendant does  not  bring  himself  within  the  exception. 

The  defendant  further  relies  on  Downer  t.  Cliesiehrough^  36 
Conn.  89,  but  he  is  not  sustained  by  that  case.  It  was  not  put 
to  us  as  a  case  where  the  antecedent  contract  which  created  an 
equity  between  the  parties  could  not  be  shown  under  our  law,  if 
the  contract  had  been  made  here,  in  connection  with  the  agreement 
claimed,  to  show  that  the  plaintiff  was  attempting  to  perpetrate  a 
frauds  but  as  a  case  where,  by  the  laws  of  New  York,  where  the 
contract  was  made,  it  could  not  be  proved  hy  parol.  The  case 
turned  therefore  solely  on  the  question  whether  the  law  of  evidence 
of  the  forum^  or  of  the  lex  loci  contractTis^  should  govern.  In 
that  aspect  only  we  considered  and  decided  it,  and  that  question 
alone  is  discussed  in  the  opinion.  If  the  questions  which  are  raised 
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here  had  been  raised  there,  we  should  have  holden  without  hesita- 
tion, first,  that  the  endorsement  of  a  negotiable  note  before  maturity 
by  the  payee  creates  an  absolute  warranty  to  the  immediate,  as 
well  as  all  subsequent  endorsees,  that  the  instrument  and  the 
antecedent  signatures  thereon  are  genuine ;  that  the  endorser  has 
title  to  the  instrument  and  is  competent  to  bind  himself  by  the 
endorsement,  and  that  the  maker  will  pay  it  on  due  presentment 
when  it  is  due ;  but  that,,  if  he  does  not,  the  endorser  will  pay  it  if 
due  notice  is  given  him  of  such  dishonor ;  and,  secondly,  that  no 
special  agreement — -as  that  the  unrestricted  endorsement  was  in- 
tended or  agreed  to  be  a  restricted  one — can  be  shown  by  parol 
evidence,  except  in  the  classes  of  cases  adverted  to,  where  an  equi- 
table relation  existed  between  the  parties  in  respect  to  the  endorse- 
ment when  it  was  made,  which  rendered  the  enforcement  of  the 
contract  inequitable  and  fraudulent.  Equity  overrides  all  rights, 
and  suspends  the  operation  of  all  legal  rules  between  original 
parties,  when  necessary  to  prevent  a  fraudulent  use  of  them,  and 
therefore  the  exceptions  mentioned  have  been  recognised  and  ap- 
plied at  law.  Downer  v.  Chesebrough  was  clearly  within  one  of 
the  exceptions,  but  this  case  is  not. 

The  defendant  under  his  second  point  cites  three  cases  from 
Pennsylvania  to  show  that  the  contract  set  up  in  the  plea  was 
provable  there  by  parol.  On  examining  .those  cases  we  think  the 
law  of  Pennsylvania  is  otherwise.  The  first  case  cited  is  that  of 
HUl  V.  JEljfy  {5  S.  &  R.  368.  The  marginal  note  sustains  his 
claim,  but  the  case  does  not.  In  that  case  it  appears  that  the 
defendant  purchased  cofiee  of  the  plaintiff  upon  an  express  agree- 
ment that  the  plaintiff  should  receive  in  full  payment  the  notes  of 
onp  Jabez  Lamb,  without  the  responsibility  of  the  defendant.  The 
notes  were  payable  to  the  order  of  the  defendant  and  were  handed 
to  the  plaintiff,  pursuant  to  agreement  without  endorsement.  The 
plaintiff  then  said  to  the  defendant :  "  Hill,  you  must  endorse  those 
notes ;"  to  which  Hill  replied :  "  That  is  not  our  understanding." 
The  plaintiff  rejoined :  "  They  are  made  payable  to  you ;  how 
will  you  convey  them  to  me  ?  You  must  endorse  them,  in  order 
that  I  may  collect  them.''  Hill  then  said:  '^I  endorse  them,  but 
remember  I  am  not  to  be  held  responsible  for  their  payment.'* 

The  case  was  put  to  the  court  by  the  distinguished  counsel  en- 
gaged, solely  on  the  ground  that  the  attempt  of  Hill  to  charge 
By  upon  his  endorsement  was  a  fraud,  ahd  the  court  so  held. 
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They  say  :  "  The  evidence  oflFered  went  to  prove  a  direct  fraud  in 
obtaining  the  endorsements,  or  their  perversion  to  a  use  never  in- 
tended— a  fraudulent  purpose^**  The  court  further  say,  that  parol 
or  extrinsic  evidence  would  be  received  in  chancery  to  reach  such 
a  fraud,  and  therefore  would  be  received  in  their  courts  at  law ; 
that  the  relief  in  equity  would  be  grounded,  not  upon  the  admissi- 
bility of  parol  evidence  as  between  such  parties  to  contradict  the 
writing,  but  to  show  extrinsic  facts,  raising  an  equity  dehors  the 
instrument,  to  prevent  the  fraudulent  purpose.  The  court  also 
say  that  the  evidence  was  admissible  to  show  a  triLBt  between  Hill 
and  Ely,  for  the  purpose  of  collecting  the  notes  and  applying  the 
proceeds  in  payment  for  the  coffee.  They  recognise  the  leading 
case  of  Hoare  v.  Qraham,  3  Campb.  57,  as  law,  but  distinguish 
it,  because  in  Hoare  v.  Ghraham  there  was  no  allegation  of  fraud. 
The  case  is  on  all  fours  with  Downer  v.  Ohesebrough.  In  both 
there  was  an  antecedent  contract  which  raised  an  equity  dehors 
the  endorsement,  which  made  the  attempt  to  enforce  the  contract 
implied  by  law  from  the  endorsement  a  fraudulent  one,  relievable 
in  equity.  It  is  implied  in  both  decisions,  that  in  a  case  like  this, 
where  no  equity  existed,  such  a  contract  could  not  be  shown  by 
parol. 

Hill  V.  Ely  was  not  overruled  or  shaken  by  the  subsequent 
cases  cited.  Patiersonv,  Toddy  18  Penn.  St.  R.  426,  was  the  case 
of  a  negotiable  note,  but  it  was  endorsed  by  the  payee  when  over- 
duey  and  there  was  no  subsequent  demand  and  notice.  The  main 
question  in  the  case  was,  whether  such  a  demand  should  have  been 
made  upon  the  maker,  and  notice  given  to  the  endorser.  It  was 
held  that  the  endorsement  was  equivalent  to  drawing  a  new  bill, 
and  that  demand  should  have  been  made  in  a  reasonable  time,  and 
notice  given  of  the  dishonor.  The  court  also  held  that  under  the 
circumstances  of  that  case,  the  defendant  might  show  by  parol 
evidence,  that  he  said  he  would  not  warrant  the  notes.  But  the 
court,  did  not  question  the  authority  of  Hill  v.  JB/y,  nor  does  it 
appear  that  it  has  ever  been  questioned.  The  remaining  case 
cited  from  Pennsylvania  was  the  case  of  a  non-negotiable  note.  It 
has  no  bearing  upon  this  case. 

The  defendant  under  his  third  point  cites  a  case  from  Massa- 
chusetts, and  dicta  from  Judge  Shaw.  But  the  note  in  that  case 
was  not  negotiable,  and  the  case  and  dicta  are  unimportant. 

The  defendant  also"  cites  one  English  case,  that   of  Pike  v. 
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Street,  M.  &  M.  227,  in  support  of  his  claim.  It  is  sufficient  to 
say  of  that  case,  that  it  is  not  directly  upon  the  point,  is  contrary 
to  the  present  current  of  English  decisions,  and  was  questioned  in 
the  recent  case  of  Foster  v.  JbZZy,  1  Cromp.,  Mees.  &  Ros.  703. 

These  are  all  the  decisions  cited  by  the  defendant,  and  there  is 
not  one  of  them  directly  in  point,  which  can  be  relied  upon  as 
authority. 

On  the  other  hand,  the  current  of  decisions  in  England  is  directly 
against  the  admission  of  such  evidence.  Hoare  v.  Graham,  8 
Campb.  57;  Ooupy  v.  Hardy,  7  Taunton  159 ;  Free  v.  HawkinSy 
8  Id.  92. 

And  the  adverse  decisions  in  this  country  which  are  directly  in 
point  are  quite  numerous.  Bank  of  Albion  v.  Smith,  27  Barb. 
489 ;  Thompson  v.  Ketcham,  8  Johns.  146 ;  Patterson  v.  Hull,  9 
Cowen  747;  Payne  v.  Ladue,  1  Hill  116 ;  Hall  v.  Newcomhe,  7 
Id.  416 ;  Odam  v.  Beard,  1  Blactf.  191 ;  Fuller  v.  McDonald, 
8  Greenl.  213 ;  Crocker  v.  Gretchel,  23  Maine  392 ;  Wilson  v. 
Black,  6  Blackf.  509 ;  Barry  v.  Morse,  3  New  Hamp.  132. 

The  Superior  Court  must  therefore  be  advised  that  the  plea  is 
insufficient. 


The  distinction  madc^in  the  foregoing 
opinion  between  showing  by  direct  evi- 
dence that  the  endorsement  was  a  limited 
one,  for  a  special  purpose,'  and  showing 
the  same  by  the  relation  of  the  parties 
or  the  nature  of  the  transaction,  in  order 
to  raise  an  equity  or  trust  in  the  en- 
dorsee for  the  benefit  of  the  endorser, 
seems  rather  thin  and  shadowy  to  the 
unprofessional  mind.  But,  in  regard  to 
certain  classes  of  cases,  it  is  no  doubt 
well  founded  in  law.  But  if  we  under- 
stand the  full  force  of  the  decision,  it 
seems  to  us  to  rest  selely  on  the  ground, 
•  that  the  plaintiff,  in  attempting  to  en- 
force the  endorsement  according  to  its 
legal  force,  is  perpetrating  a  fraud  upon 
the  defenda^it.  The  defence  of  fraud,  in 
an  action  of  assumpsit y  is  always  avail- 
able by  way  of  special  plea,  although  it 
may  with  equal  propriety  be  given  in 
evidence  under  the  general  issue;  and 
it  may  always  be  shown  by  oral  proof, 
although  such  proof  may  contradict  a 


written  contract.  This  is  always  ad-' 
missible  by  way  of  defence,  because  the 
proof  is  received  to  show  fraud,  or  trust, 
growing  out  of  the  transaction,  and  not 
for  the  purpose  of  contradicting,  or 
giving  a  new  construction  to,  the  writ- 
ten contract.  This  rule  is  applied  in  the 
familiar  case  of  giving  an  absolute  deed 
of  land,  intended  merely  for  the  security 
of  a  debt,  which  the  grantee  is  attempting 
to  enforce  according  to  its  terms.  And 
the  same  will  be  true,  "w^here  property, 
real  or  personal,  is  conveyed  to  one, 
where  the  consideration  proceeded  from 
another ;  the  law  will  raise  an  implied 
or  resulting  trast,  which  may  be  en- 
forced in  a  court  of  equity,  not  coming 
within  the  terms  of  the  Statute  of  Frauds. 
Many  other  cases  might  be  stated,  and 
any  number  of  authorities  cited  in  sup- 
port of  the  general  proposition  involved 
— that  fraud  or  trust  may  be  shown  in 
defence  of  an  action  of  assumpsit,  where 
the  entire  right  is  in  the  defendant.     If 
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the  case  rests  upon  mere  trust,  still  sab- 
sisting,  the  proper  remedy  will  be  in 
equity,  as  when  the  plaintiff  holds  the 
property  in  security  for  debts,  not  em- 
braced in  the  action.  Authority  will 
scarcely  be  needful  iQ  support  of  such 
elementary  principles. 

But  upon  the  main  question  involved 
in  the  case,  how  far  a  blank  endorsement 
upon  a  negotiable  promissory  note  is 
explainable  by  oral  proof,  if  made  while 
the  note  is  current,  or  not  overdue,  there 
seems  to  be  considerable  conflict  in  the 
cases.  Mr.  Justice  Story,  Promissory 
Notes  J  148,  lays  down  the  rule  as  doubt- 
ful, or  not  fully  settled  by  the  English 
cases,  citing  Free  v.  Hawkins,  8  Taunt. 
92,  Hoare  v.  Graham,  3  Camp.  57,  as  hav- 
ing intimated  an  opinion  against  the  ad- 
missibility of  such  evidence  in  explana- 
tion or  contradiction  of  the  primd  facie 
legal  intendment  of  the  endorsement. 
But  adds :  *<  These  doubts,  however,  have 
been  overcome  in  America,  and  the  doc- 
trine is  established  that  such  evidence  is 
admissible:"  citing  Taunton  Bank  v. 
Richardson,  5  Pick.  436,  443;  Central 
Bank  V.  Davis,  19  Id.  373,  375  ;  Leffinrj- 
well  V.  White,  I  Johns.  Ca.  99  ;  Union 
Bank  v.  Hyde,  6  Wheat.  572. 

The  general  rule  of  the  Americaif  law 
unquestionably  is,  that,  while  a  blank 
endorsement  of  a  note  or  bill  will  have 
a  primd  facie  legal  significance,  which, 
in  the  absence  of  proof  to  the  contrary, 
must  prevail,  it  is  nevertheless  compe- 
tent, in  ordinary  cases,  to  show  by  oral 
proof,  that  such  was  not  the  nature  of 
the  obligation  intended  to  have  been  as- 
sumed by  the  endorser.  This  has  been 
held  to  be  law  certainly  as  to  all  notes 
not  negotiable,  and  especially  when  en- 
dorsed by  those  not  before  parties  to  the 
contract :  Jocelyn  v.  Ames,  3  Mass.  274  ; 
Nelson  V.  Dubois,  13  Johns.  175;  Bar- 
rows V.  Lane,  5  Vt.  161,  where  Phelps, 
J.,  says:  "Whatever  may  be  the  effect  of 
a  blank  signature  as  it  respects  third  per- 
sons, in  case  it  is  attached  to  negotiable 
paper,  yet  as  between  the  original  parties 


their  actual  understanding  and  agree- 
ment is  always  to  be  regarded."  And 
in  Carver  v.  Warren,  5  Mass.  545,  Par- 
sons, Ch.  J.,  says:  **If,  as  has  been 
suggested,  the  defendant  endorses  his 
name  as  guarantor,  and  the  present  en- 
dorsement has  been  made  [or]  filled  up 
without  his  consent,  or  any  authority 
from  him,  he  should  not  have  demurred, 
but  should  have  pleaded  the  general  issue, 
and  on  the  trial  he  might  have  availed  ' 
himself  of  this  defence.'*  Bat  these  are 
cases  where  the  notes  were  not  negotia- 
ble, and  the  endorsement  by  those  not 
before  parties  to  the  contract.  But  even 
in  such  cases  the  authorities  already 
cited  and  many  others  show  that  the 
blank  endorsement,  primd  facie,  imposes 
the  obligation  of  an  original  maker. 
And  we  should  have  said,  that  a  blank 
endorsement  by  the  payee  of  a  promis- 
sory note  expresses  only  a  primd  facie 
obligation.  We  see  no  good  reason  why 
such  an  obligation,  as  between  the  par- 
ties to  it,  should  be  held  any  more  sacred 
because  the  instrument  is  negotiable  than 
in  any  other  caie  of  blank  endorsement. 
I'he  truth  is  that  a  blank  endorsement  is 
always  held  to  import  nothing  abso- 
lutely, and  may  always  be  shown  to  have 
been  given  for  a  different  purpose  from 
that  to  which  it  has  been  applied.  It 
has  sometimes  been  said  even,  that  par- 
ties will  be  affected  by  any  equity  be- 
tween the  parties  to  a  blank  endorsement, 
provided  they  are  informed,  before  they 
accept  it,  that  it  was  given  in  blank : 
Russell  V.  Langstaffe,  2  Doug.  514.  This 
would  not  probably  be  held  to  extend 
to  the  endorsement  of  a  negotiable  pro- 
missory note  by  the  payee  while  it  was 
still  current,  for  that  is  the  common 
mode  of  making  such  notes  and  bills 
negotiable  in  the  market,«and  any  one 
who  fairly  became  the  holder  might  law- 
fully fill  up  the  endorsement  in  the  usual 
mode.  **  Pay  the  contents  to  the  bearer, 
value  received.*'  And  perhaps  it  is  fair 
to  say,  that  oral  evidence  is  no  more 
admissible  to  explain  or  contradict  the 
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endorsement  when  made  in  blank  than 
when  made  in  fall.  The  fact  that  its 
real  import  may  always  be  shown,  when 
the  endorsee  attempts  to  enlarge  his  rights 
bj  making  broader  claims  than  his  jost 
rights  entitle  him  to  make,  in  order  to 
establish  fraud,  amounts  practically  to 
the  same  thing  as  receiying  the  evidence 
in  explanation  or  contradiction  of  the 
endorsement,  and  at  the  same  time  pre- 
serves the  symmetry  of  the  law.  In  the 
ease  of  Ross  v.  Espy^  66  Penn.  St.  R. 
481,  it  is  decided  that  the  actual  contract 
may  be  shown  in  all  cases  of  blank  en- 
dorsement, citing  numerous  cases  in  that 
state.  And  we  must  say  we  have  al- 
ways regarded  this  as  the  settled  law. 

The   abstract  question,  whether  the 
legal  intendment  of  a  contract  or  instm- 
mcnt  is  any  more  open  to  explanation 
by  oral  proof,  than  the  very  language 
used  is  one  which  can  properly  admit  of 
no  doubt.     The  legal  or  natural  impU- 
-    cations,  attendant  upon  the  use  of  a  term , 
are  as  much  a  part  of  the  'language" 
of  a  contract  or  instrument,  as  are  the 
more  direct    and  explicit  meanings  at- 
tached   to    the  words.     **  One  hundred 
poands"  adoiits  of  no  latitude  of  con- 
struction   except  with  reference  to  the 


commodities  to  be  estimated,  t.  e., 
whether  of  troy,  avoirdupois  or  apo- 
thecary standard.  But  "one  hundred 
weigW^  carries,  by  implication,  twelve 
additional  pounds,  avoirdupois ;  and, 
unless  controlled  by  usage,  is  no  more 
subject  to  contradiction  or  deduction, 
than  are  the  hundred  pounds  it'sclT. 
The  same  has  been  held  in  regard  to  tiic 
boundaries  of  land.  A  given  number 
of  acres  off  from  a  particular  part  of  the 
lot,  implies  that  the  section  shall  he 
separated  by  lines  corresponding  with 
the  lot  lines,  and  this  implication  cannot 
be  explained  or  contradicted  by  oral 
proof:  Beecher  v.  ParmerUf  9  Vt.  352  ; 
Rich  T.  Elliott  10  Id.  211.  The  same 
rule  is  recognised  in  the  construction  of 
wills.  The  primary  and  natural  import 
of  the  words  must  prevail  unless  that 
becomes  impracticable,  when  a  secon- 
dary meaning  may  be  resorted  to,  in 
order  to  escape  some  otherwise  inevita- 
ble absurdity.  The  decision  of  the  prin- 
cipal case  is  most  unquestionable  upon 
general  principle ;  how  far  blank  en- 
dorsements may  be  treated  as  excep- 
tional, we  need  not  further  inquire. 

I.  F.  R. 


Supreme  Court  of  JSrrors  of  Connecticut. 

GRAVES  V.  THE  HARTFORD  AND  NEW  YORK  STEAMBOAT 

COMPANY. 

It  is  a  clear  duty  belonging  to  common  carriers  of  merchandise  under  their  con- 
tract, to  deliver  his  goods  to  the  consignee  if  he  presents  himself  at  the  proper 
place  and  in  proper  time  to  receive  them,  and,  in  such  case,  there  is  no  room,  nor 
any  occasion,  for  the  interposition  of  a  warehouseman,  although  the  carriers  make 
known  and  regular  transits,  and  have  a  warehouse  and  platforms  for  the  delivery 
of  goods  at  the  end  of  the  transit ;  and  the  carrier  is  not  discharged  from  liability 
as  a  carrier,  by  placing  sucii  goods  either  on  the  platform  or  in  the* warehouse  for 
delivery.  And  the  consignee  is  entitled  to  a  fair  and  reasonable  time  and  oppor- 
tanity  to  receive  his  goods,  and  until  he  has  had  such  time  and  opportunity,  (he 
goods  remain  in  the  care  of  the  carrier  as  such. 
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Action  on  the  case  against  the  defendants  as  common  carriers, 
for  the  loss  of  twelve  bales  of  cotton;  tried  in  the  Superior 
Court,  to  the  jury,  who  returned  a  verdict  for  the  defendants. 
The  plaintiffs  moved  for  a  new  trial  for  errors  in  the  charge.  The 
case  is  fully  stated  in  the  opinion. 

ff.  C.  Rohinsouj  and  F.  J".  Mather  of  New  York,  in  support 
of  the  motion,  cited  Crouch  v.  (?.  W.  Railway  Co.^  2  H.  &  N. 
491,  600  ;  Ostrander  v.  Brown^  15  Johns.  39 ;  Fink  v.  Newton^  1 
Denio  45,  47 ;  Gibson  v.  Culver^  17  Wend.  305 ;  McDonald  v. 
Western  Railroad  Corporation^  34  N.  Y.  497 ;  Fenner  v.  J?,  and 
S.  L.  Railroad  Co.,  46  Barb.  103;  Barclay  v.  Clyde,  2  E.  D. 
Smith  95 ;  Miller  v.  Steam  Nav.  Co.,  10  N.  Y.  431,  436 ;  Goold 
V.  Chapin,  20  Id.  259 ;  Ely  v.  N.  E.  Steamboat  Co.,  53  Barb. 
207,  215 ;  Northrop  v.  Syracuse  Railroad  Co.,  5  Abbot's  Pr.  R. 
425 ;  Eagle  v.  White,  6  Whart.  505 ;  Hemphill  v.  Chenie,  6  W. 
&  S.  62,  66 ;  Clarke  v.  Needles,  25  Penn.  St.  R.  338 ;  F.  and  M. 
Bank  v.  Champlain  Transportation  Co.,  23  Verm.  186 ;  Winslow 
V.  V.  andM.  Railroad  Co.,  42  Verm.  700,  705 ;  Moses  v.  B.  and 
M.  Railroad  Co.,  32  N.  H.  523 ;  M.  C.  Railroad  Co.  v.  Ward, 
2  Mich.  538 ;  Rome  Railroad  Co.  v.  Sullivan,  14  Ga.  277 ;  Wood 
V.  Ci'ocker,  18  Wis.  345 ;  Adams  Express  Co.  v.  Darnell,  31  Ind. 
20,  23;  A.  and  T.  Railroad  Co.  v.  Kidd,  35  Ala.  209;  Shade  v. 
Payne,  14  La.  Ann.  453 ;  M.  and  E.  Railroad  Co.  v.  Ayres,  29 
N.  J.  393 ;  Merwin  v.  Butler,  17  Conn.  139 ;  Convei^se  v.  N.  and 
N.  Y.  Transportation  Co.,  33  Id.  166 ;  Salmon  Falls  Manufac- 
turing Co.  V.  Bark  Tangier,  21  Monthly  L.  R.  (N.  S.)  6 ;  Certain 
Logs  of  Mahogany,  2  Sumner  589  ;  Owners  of  the  Mary  Wash- 
ington V.  Ayres,  5  Am.  Law.  Reg.  (N.  S.)  692,;  The  Eddy,  5 
Wall.  481,  495 ;  2  Kent.  Com.  604 ;  Story  on  Bailm.  sec.  448 ; 
1  Parsons  on  Cont.  671 ;  2  Redfield  on  Railways,  §  157 ;  Merritt 
V.  0.  C.  Railway  Co.,  11  Allen  80 ;  N.  P.  Co.  v.  B.  and  M.  Rail- 
road Co.,  1  Gray  263 ;  Stevens  v.  B.  and  M.  Railroad  Co.,  Id. 
277  ;  Hamilton  v.  Nicker  son,  11  Allen  308 ;  Sessions  v.  Western 
Railroad  Corporation,  16  Gray  132 ;  Mickox  v.  Naugatuck  Rail- 
road Co.,  31  Conn.  283 ;  Merriam  E.  and  N.  E.  Railroad  Co., 
20  Id.  360. 

R.  D.  Eubbard,  contrS*. — By  the  law  as  it  formerly  stood,  and 
as  it  now  stands  as  applicable  to  all  carriers  by  water  not  having 
warehouses  of  their  own  for  the  storage  of  goods,  and  not  making 
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regular  transits,  the  carrier  was  discharged  on  unlading  his  goods 
on  the  wharf  and  giving  notice  to  the  consignee ;  or,  if  not  called 
for,  and  particularly  if  the  carrier  wished  to  preserve  his  freight 
lien,  he  might  place  them  in  the  custody  of  the  wharfinger,  who 
is  only  a  warehouseman  under  another  name.  Story  on  Bailm., 
§  448 ;  3  Kent.  Com.  215 ;  Flanders  on  Shipping,  §§  273,  275, 
278;  Chickering  v.  Fowler^  4  Pick.  371;  Grade  v.  Maine  Ins. 
Co.,  8  Cranch  83. 

From  this  principle  it  would  naturally  result,  that  where  the 
wharf  of  the  carrier  is  made  a  gratuitous  warehouse,  and  the  car- 
riage is  in  point  of  fact  performed,  and  where  the  goods,  not 
being  called  for  when  unladen,  are  placed  in  the  warehouse,  or, 
what  is  the  same  thing,  on  the  platform  attached  thereto,  for  con- 
venience of  delivery  to  the  freight-owner,  the  carrier  should 
thenceforth  stand  accountable  only  as  warehouseman.  Accord- 
^  ingly  this  rule  has  been  adopted  in  the  best  considered  modern 
cases  in  this  country.  N.  P.  Co.  v.  B.  and  M.  Mailroad  Co,,,  1 
Gray  263 ;  Sessions  v.  Western  Railroad  Corporation,  16  Id.  132 ; 
Jackson  V.  S.  V.  Railroad  Co.,  23  Cal.  268 ;  /.  C.  Railroad  Co. 
V.  Alexander,  20  111.  23 ;  Porter  v.  C.  and  R.  I.  Railroad  Co,, 
20  111.  407,  410 ;  New  A.  and  S.  Railroad  Co.  v.  Campbell,  12 
Ind.  65 ;  Neal  v.  W.  and  W.  Railroad  Co.,  8  Jones's  Law  482 ; 
Francis  v.  D.  and  S.C.  Railroad  Co.,  25  Iowa  60. 

The  rule  of  the  charge  requested  by  the  plaintiff  is  against  law, 
and  incongruous.  The  liability  of  an  insurer  of  goods  in  carriage 
terminates  with  the  landing  of  the  goods.  Mansur  v.  Ins.  Co.,  12 
Gray  521 ;  1  Phillips  on  Ins.,  ch.  11,  sec.  2,  §  972.  It  would 
seem  reasonable  that  the  liability  of  the  carrier  should  have  a 
like  termination  with  the  liability  of  the  insurer. 

An  act  of  Congress  has  exempted  marine  carriers  from  liability 
for  injuries  by  fire  on  shipboard  not  caused  by  negligence  of  the 
carriers :  1  Brightly's  Dig.  834,  §  49.  It  would  seem  passing 
strange  that,  in  case  of  accidental  fire  destroying  both  cargo  and 
bottom  when  the  ship  was  half  unladen,  the  carrier  should  be  held 
liable  for  that  half  of  the  cargo  discharged  and  destroyed  on  the 
wharf,  and  not  liable  for  the  half  destroyed  on  shipboard. 

Seymour,  J. — This  is  an  action  against  the  defendants  as  com- 
mon carriers  of  merchandise  by  steamboat  between  Hartford  and 
New  York,  for  the  loss  of  twelve  bales  of  cotton.     The  case  was 
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tried  to  the  jury,  who  returned  a  verdict  for  the  defendants,  and 
the  plaintiflfs  asked  for  a  new  trial  on  the  ground  that  the  jury 
were  misdirected.  The  facts  as  detailed  in  the  motion  are  in  sub- 
stance as  follows : 

On  the  19th  of  September,  1867,  the  plaintiffs  delivered  to  the 
defendants  in  New  York  twelve  bales  of  cotton,  to  be  conveyed 
to  their  agent  in  Hartford.  The  defendants  gave  an  informal 
bill  of  lading  or  receipt  as  follows : 

"New  York,  Sept.  19th,  1867. 

JRec*d  from  R.  R.  Graves  &  Co.,  in  good  order,. Hartford  boat, 
for  W.  F.  Willard,  agent,  Hartford,  Conn.,  marked  W.  F.  W., 
Hartford,  12  bales  cotton. 
Signed  by 

For  the  Hartford  &  N.  Y.  Steamboat  Co." 

Willard  had  notice  of  the  shipment  by  invoice  sent  by  mail, 
and  also,  on  the  20th  of  September,  between  8.30  and  9  o'clock 
A.  M.,  he  was  notified  by  defendants*  servant  that  the  consign- 
ment was  on  the  boat  at  the  wharf  in  Hartford.  Willard  forth- 
with directed  his  carman  to  go  for  the  cotton,  and  he,  with  assist- 
ants to  help  load,  called  for  it  at  about  11.30  to  11.45  o'clock. 
The  defendants  refused  to  deliver  it,  saying  "  it  is  not  off  the 
boat ;  there  is  so  much  other  freight  and  it  is  so  far  back  we  have 
not  got  at  it."  The  carman  then  went  with  his  men  to  dinner, 
and  between  12.30  and  1  o'clock  again  started  for  the  cotton. 
The  defendants'  warehouse  and  freight  upon  the  dock  were  then 
in  flames. 

The  defendants  had  a  commodtous  warehouse,  with  suitable  and 
convenient  open  and  covered  platforms,  situated  upon  their  wharf, 
for  the  reception,  delivery  and  storage  of  freight  transported  by 
them,  and  freight  owners  were  accustomed  to  receive  their  freight 
from  the  platforms,  the  company  leaving  theii*  freight  on  the 
platforms  during  the  day,  for  convenience  of  delivery,  and  at 
night  removing  it  into  their  warehouse,  where  it  was  stored  with- 
out charge  till  called  for.  The  plaintiffs'  consignee  had  been  ac- 
customed to  receive  goods  from  the  warehouse  and  platform. 
The  cotton  was  discharged  from  the  steamer  between  11  and  12 
o'clock,  and  placed  on  the  platform  in  front  of  defendants'  ware- 
house, at  a  place  where,  in  the  usual  course  of  business,  that 
kind  of  freight  was  usually  deposited  for  delivery,  at  which  place 
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It  remained  in  waiting  until  about  1  o'clock,  when  the  warehouse 
took  fire  without  fault  of  the  defendants,  and  the  cotton  was 
mostly  consumed. 

The  judge  was  requested  by  the  plaintiffs*  counsel  to  charge 
the  jury  that  "the  defendants'  responsibility  as  carriers  con- 
tinued until  the  goods  had  been  landed  at  the  usual  wharf,  and 
notice  given  to  the  consignee,  and.the goods  had  been  kept  safely 
a  sufficient  time  to  give  the  consignee  reasonable  access  to  them 
to  examine  them,  and  reasonable  time  to  remove  them." 

The  judge  refused  suck  instruction,  and  charged  them  as  fol- 
lows :  "  There  is  but  one  question  in  this  case  for  you  to  deter- 
mine. It  is  this.  Was  the  cotton  deposited  by  the  defendants 
upon  their  wharf  in  Hartford  ?  A  common  carrier,  making  known 
and  regular  transits,  and  having  a  warehouse  and  platforms  for 
the  delivery  of  goods  at  the  end  of  the  transit,  is  discharged  from 
liability  as  a  carrier  on  placing  the  goods  either  on  such  platform 
or  in  such  warehouse,  for  delivery  to  the  owner  or  consignee,  and 
thenceforth  is  only  a  warehouseman.  If  the  jury  shall  find  that 
in  this  case  the  defendants  had  provided  a  proper  platform  and 
warehouse  at  the  end  of  their  route  for  the  delivery  of  freight, 
and  in  the  usual  course  of  business  were  accustomed  to  deliver 
goods  on  such  platform,  storing  them  in  their  warehouse  only  in 
case  they  were  not  called  for  during  the  day,  or  within  a  reason- 
able time,  then  the  defendants  would  not  be  liable  as  common 
carriers  for  any  goods  safely  discharged  from  their  boat  and  de- 
posited on  said  platform  for  delivery  to  the  consignee." 

The  decisions  of  courts  upon  the  questions  involved  in  this  case 
are  conflicting,  and  we  shall  not  attempt  to  marshal  them  and  de- 
cide upon  their  weight.  The  authorities  are  so  divided  that  we 
feel  at  liberty  to  decide  the  case  upon  our  views  of  its  merits,  and 
of  the  principles  which  ought  to  govern  it. 

The  receipt  given  by  the  defendants  does  not  attempt  to  spe- 
cially define  their  duties.  It  simply  acknowledges  that  the  goods 
are  received  by  the  boat  for  W.  F.  Willard,  Agent,  Hartford.  It 
is  of  course  to  be  construed  in  reference  to  the  defendants'  mode  ' 
of  transportation,  which  being  by  water,  their  duty,  so  far  as  the 
carriage  of  the  goods  is  concerned,  is  limited  by  that  mode  of 
conveyance.  They  are  not  required,  as  carriers  by  wagon  under 
a  like  receipt  would  be,  to  seek  the  consignee  on  the  land  and 
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make  delivery  at  his  place  of  business.  The  usual  course  of  busi- 
ness of  ciarriers  by  water,  in  general,  and  of  the  defendants  in 
particular,  may  properly  be  referred  to  in  giving  a  construction 
to  the  writing.  The  defendants  made  regular  trips,  and  had  their 
platforms  and  warehouses  upon  a  wharf  of  their  own  in  Hart- 
ford, where  they  were  accustomed  to  deliver,  and  where  con- 
signees were  accustomed  to  receive  their  goods.  Upon  these  facts 
the  defendants  claimed,  and  the  plaintiffs  conceded,  that  the 
wharf  and  platforms  were  the  proper  places  of  delivery.  But 
the  plaintiffs  claimed,  upon  the  fair  and  reasonable  construction 
of  the  receipt,  in  connection  with  the  admitted  facts,  that,  if  the 
consignee  presents  himself  to  receive  his  goods  at  the  proper 
place  and  in  proper  time,  the  defendants  are  bound  as  common 
carriers  to  deliver  the  goods  to  him,  and  that,  in  such  a  case,  the 
delivery  to  the  consignee  is  a  clear  duty  belonging  to  the  defend- 
ants as  common  carriers  under  their  contract.  We  think  the 
plaintiffs  are  right  in  this  proposition,  and  that  if  the  consignee 
is  on  hand  in  proper  time  and  at  the  proper  place,  there  is  no 
room,  nor  any  occasion,  for  the  interposition  of  a  warehouse- 
man. 

We  are  not  certain  that  the  judge's  charge  to  the  jury  was 
intended  to  apply  to  the  case  where  the  consignee  is  present  and 
ready  to  take  his  consignment,  but  his  language  is  general,  and 
in  terms  is  applicable  to  such  a  case.  He  says, ''  a  carrier  making 
known  and  regular  transits,  and  having  a  warehouse  and  platform 
for  the  delivery  of  goods  at  the  end  of  the  transit,  is  discharged 
from  liability  as  a  carrier  on  placing  such  goods  either  on  such 
platform,  or  in  such  warehouse,  for  delivery  to  the  owner  and 
consignee,  and  thenceforth  is  only  a  warehouseman." 

This  charge,  as  applied  to  a  case  where  the  consignee  or  his 
agent  is  present  to  receive  his  goods,  is,  we  think,  clearly  errone- 
ous. In  such  case  it  is  the  duty  of  the  defendants  not  only  to 
place  the  goods  on  the  platform  "/or  delivery^'*  but  it  is  their 
duty  to  make  delivery,  and  that  duty  pertains  to  them  as  carriers. 
The  parties  have  entered  into  only  one  contract,  and  that  is  a 
contract  by  the  defendants  as  common  carrier,  and  the  contract 
cannot  be  changed  to  one  of  warehousemen,  unless  the  plaintiffs, 
by  neglect  to  be  present  to  take  their  goods,  make  the  interposi- 
tion of  the  relation  of  warehousemen  necessary.    The  placing  the 
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goods  on  the  platform  in  the  manner  these  defendants  are  accus- 
tomed to  do,  is  rather  a  preparatory  step  toward  a  delivery,  than 
in  itself  a  delivery.  The  transfer  of  the  possession  and  custody 
of  the  goods  to  the  consignee  is  regarded  as  an  important  part 
of  the  duty  of  the  carrier.  During  this  transfer  the  goods  are 
pointed  out  and  selected,  and  their  condition  is  examined  in  the 
presence  of  hoth  parties,  that  it  may  be  seen  whether  they  have 
come  safely,  without  injury  or  depredation.  The  goods  are 
usually  placed  upon  the  platform  for  the  mere  convenience  of  the 
carrier,  and  are  there  assorted  and  arranged  by  him  before  he  is 
ready  to  commence  delivery.  And,  surely,  until  the  consignee 
can  get  his  goods,  they  must  be  regarded  as  in  the  defendants' 
possession  as  carriers. 

Cases  were  cited  by  counsel  to  show  that,  in  some  instances, 
delivery  to  a  wharfinger  or  warehouseman  has  been  held  to  be  a 
good  substitute  for  delivery  to  the  owner.  But  this  is  only  in 
cases  where  the  owner  has  failed  to  come  in  due  time  to  tkke  the 
goods  himself.  If  he  thus  fails,  then  indeed  the  carrier  discharges 
his  duty  by  leaving  the  goods  with  a  warehouseman  for  the  owner. 
But  it  is  only  because  the  owner  is  not  ready  to  take  his  property 
that  it  may  be  left  in  a  warehouse  for  him. 

But  the  case  in  the  court  below  does  not  appear  to  have  been 
tried  upon  the  precise  question  thus  far  discussed.  The  plaintifis 
did  not  put  themselves  upon  the  ground  that  their  carman  was 
actually  present  and  waiting  for  the  goods  at  the  time  of  the  fire, 
but  on  the  broader  ground  that  he  used  due  diligence  to  get  his 
goods,  and  that  he  was  entitled  to  a  reasonable  time  after  their 
arrival  to  take  them  away,  and  that  the  defendants  remained 
chargeable  as  common  carriers  until  such  reasonable  time  had 
expired.  And  the  important  point  still  remains  to  be  considered, 
whether  the  plaintifis  are  or  are  not  correct  in  this  broader  claim. 

We  have  already  said  that,  in  our  judgment,  the  consignees  are 
entitled  to  receive  their  goods  from  the  defendants  as  common 
carriers,  if  they  present  themselves  at  the  proper  place  and  at  the 
proper  time  for  that  purpose.  The  point  now  to  be  considered  is' 
what  is  that  proper  time.  In  order  to  avail  themselves  of  their 
rights  in  this  respect,  must  the  consignees  be  on  hand  immediately 
on  the  arrival  of  the  boat,  and  remain  there  constantly,  without 
being  absent  even  for  their  meals,  until  their  goods  are  ready,  and 
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must  they  then  immediately  take  them,  or  is  a  reasonable  time  to 
be  allowed  for  these  purposes  ? 

We  suppose  it  is  generally  more  convenient  for  the  carrier  that 
there  should  be  no  rush  immediately  upon  his  arrival.  We  sup- 
pose it  is  more  convenient  for  him  that  he  should  examine  and ' 
arrange  his  lading,  and  compare  it  with  his  bills,  and  place  it  in 
order  on  his  platform,  before  he  commences  to  deliver  goods  to 
consignees.  Where  the  amount  of  freight  is  large,  and  for  a 
large  number  of  persons,  it  is  not  unreasonable  for  the  carrier  to 
refuse  to  commence  the  delivery  until  the  steamer  is  unladen, 
and  the  goods  properly  arranged  for  the  owners.  And,  this  being 
so,  it  seems  to  us  that  consignees  should  also  be  allowed  a  reason- 
able time  to  take  away  their  goods,  so  that  they  shall  not  be  sub- 
jected to  vexatious  and  irritating  delays  and  waste  of  time  in 
waiting  for  their  turns.  It  is  for  the  interest  and  convenience  of 
both  parties  that  the  delivery  should  be  deliberate,  in  order  that 
mistakes  may  be  avoided,  and  that  the  goods  may  be  subjected  to 
a  careful  examination,  that  it  may  be  known  whether  the  carrier 
has  or  has  not  carefully  and  properly  discharged  his  duty  in  the 
transportation.  In  cases  where  the  carrier  has  no  warehouse  or 
conveniences  for  keeping  the  goods,  he  may  properly  require  that 
the  consignee  should  be  quite  prompt,  or  be  visited  with  the  con- 
sequences of  a  deposit  in  a  warehouse.  But  where,  as  in  this 
case,  the  defendants  have  commodious  warehouses  and  platforms, 
and  are  doing  an  extensive  business,  consignees  ought  to  have  a 
fair  and  reasonable  opportunity  to  take  their  property,  and  until 
they  have  had  such  opportunijty  and  time,  the  goods  do  and  ought 
to  remain  in  the  care  of  the  carrier  as  such.  Whatever  reasons 
there  are  for  imposing  a  strict  rule  of  responsibility  during  the 
transit,  exist  and  continue  in  full  force  until  the  consignee  has 
reasonable  time  to  take  the  goods  into  his  own  care  and  custody. 
The  rule  adopted  in  Massachusetts  has  the  merit  of  being  definite 
and  of  easy  application,  and  may,  in  many  cases,  avoid  a  painful 
controversy  as  to  what,  under  the  circumstances,  is  a  reasonable 
time  within  which  the  consignee  must  appear  and  take  his  goods. 
But,  on  the  other  hand,  that  rule  puts  an  end  to  the  carrier's 
responsibility  as  such,  just  where  that  responsibility  is  of  the 
highest  value  to  the  shipper.  Between  the  deposit  of  the  goods 
on  the  platform  and  their  delivery  to  the  consignee,  they  are 
exposed  to  theft,  depredation  and  injury  by  strangers,  and  by  the 
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carriers'  employees.  In  making  delivery  care  is  needed  to  avoid 
mistakes,  and  attention  required  to  see  if  the  goods  are  uninjured. 
During  the  whole  process  of  delivery  until  fully  completed,  the 
goods  should  remain  in  the  care  of  the  carrier  upon  the  full 
responsibility  pertaining  to  him  as  such,  and  he  ought  not  to  be 
allowed  to  lay  aside  that  responsibility,  until  the  owner  of  the 
goods  has  had  i^  fair  and  reasonable  time  and  opportunity  to 
receive  them. 

In  the  case  of  Gatliffe  v.  Boumey  4  Bingham  333,  the  defend- 
ants, being  common  carriers  by  water,  interposed  a  defence  similar 
to  that  made  by  these  def entrants,  by  way  of  a  special  plea,  which 
was  demurred  to,  and  in  deciding  the  demurrer  well  taken  Chief 
Justice  TiNDAL  says,  ^^  the  next  special  plea  contains  indeed  the 
averment  that,  after  the  steam-vessel  had  arrived  in  the  port  of 
London,  the  defendants  were  ready  add  willing  to  deliver  the 
goods  to  the  plaintiff,  but  that  he  was  not  there  ready  to  receive 
them,  whereupon  the  defendants  landed  the  goods  at  the  wharf. 
But  this  allegation  is  open  to  the  objection  that  it  does  not  appear 
that  the  plaintiff  had  a  reasonable  time  or  opportunity  for  receiving 
his  goods  f'rom  the  vessel's  side.  The  statement  in  the  plea  is 
compatible  with  the  supposition  that  the  steamboat  arrived  in  the 
port  at  midnight,  and  proceeded  at  full  speed  to  the  wharf,  and 
there  immediately  deposited  the  goods;  facts  which,  whatever 
might  be  the  readiness  or  willingness  of  the  defendants  to  deliver, 
would  make  it  impracticable  for  the  plaintiff  to  receive  them,  if 
he  had  been  there,  and  unreasonable  to  expect  him  to  be  there." 

There  are  indeed  particulars  in  which  the  case  of  Gatliffe  v. 
Bourne  differs  somewhat  from  the  case  under  our  consideration. 
But  we  think  Chief  Justice  Tindal  expresses  the  true  general 
rule  governing  the  duty  of  carriers,  to  wit,  that  they  are  bound 
as  carriers  to  deliver  the  goods  to  the  consignee,  provided  the 
consignee  appears  within  a  reasonable  time  to  receive  them,  and 
that  the  consignee  is  entitled  to  a  fair  and  reasonable  opportunity 
to  receive  his  goods,  before  the  carrier  can  deliver  them  over  to 
himself,  or  to  another  as  warehouseman. 

A  new  trial  is  therefore  advised. 

The  foregoing  case  determines  a  ques-  though  the  cases  upon  the  point  are  not 

tion  of  great  importance  in  ttie  law  of  attempted  to  be  mach  examined  in  the 

carriers,  and  one  which,  since  the  build-  opinion  of  the  court,  the  principles  in- 

'  ing  of  railways,  has  not  received  the  volved  are  very  carefully  set  forth,  and 

tame  determination  always.     And  al-  the  reasons  for  the  conclusion  adopted 
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by  the  court  presented  and  weighed  in 
the  most  careful  manner ;  so  as  to  ren- 
der the  decision  more  than  ordinarily 
satisfactory  to  the  mind,  as  it  seems  to 
us.  We  are  gratified,  therefore,  at  the 
additional  weight  of  authority  thus  given 
•in  the  right  direction,  as  we  very  early 
contended  :  2  Redfield  on  Railways  77. 
This  view  is  very  decidedly  insisted  upon 
in  the  first  edition  of  that  work,  in  op- 
position to  the  leading  case,  Norway 
Plains  T.  Boston  ^  Maine  Railtoay,  1 
Gray  263;  s.  c.  2  Redf.  Am.  Railw. 
Cases  152  ;  and  the  very  able  opinion 
of  Shaw,  Chief  Justice,  one  of  the  ablest 
jurists  and  judges  of  the  present  cen- 
tury. The  opinion  expressed  by  us  at 
that  time,  with  unaffected  difiidence  and 
great  hesitation,  has  since  received  some 
confirmation,  besides  that  of  the  princi- 
pal case.  The  New  Hampshire  Court, 
in  Moses  v.  Boston  ^  Maine  Railway ^ 
32  N.  H.  623;  8.  c.  2  Redf.  Am.  Railw. 
Cases  ^65,  gave  a  very  able  opinion  in 
that  direction  upon  the  very  same  ques- 
tion, decided  the  other  way  by  the  Mas- 
sachusetts Court  in  the  case  already 
cited,  it  being  for  a  loss  by  the  same  fire 
under  precisely  the  same  circumstances. 
The  cases  of  Chicago  ^  Bock  Island 
Railway  Company  v.  Warren j  16  III. 
502;  Crawford  v.  aark,  15  HI.  561  ; 
561 ;  Gaffv,  Bloomer^  9  Penn.  St.  1 14, 
are  regarded  as  favoring  the  same  view. 
Blumenthal  v.  Brainerd,   38  Vt.   402; 


8.  c.  2  Redf.  Am.  Railw.  Cases  175, 
decides  the  point  the  same  way.  The 
questioi^  is  not  free  from  diflScnlty, 
but  the  decided  tendency  of  authority  in 
this  country  is  that  after  the  arrival  of 
the  goods  at  their  destination  the  owner 
must  have  a  reasonable  time  to  remove 
them  before  the  carrier's  responsibility 
terminates.  Thi?  view  is  maintained, 
in  addition  to  the  cases  already  cited,  in 
Wood  V.  Crockery  18  Wis.  345  ;  Alah.  ^• 
Tenn,  Railw,  v.  Kidd,  35  Alab.  209. 
But  a  somewhat  recent  case  in  the  Court 
of  Exclequer,  Shepherd  v.  Bristol  (J- 
Exeter  Railw.  y  Law  Rep.  3  Exch.  189, 
seems  to  regard  the  responsibility  of  the 
carrier  as  terminated  upon  the  arrival 
of  the  goods  at  their  destination,  pro- 
vided any  accidental  circumstance  pre- 
vents their  immediate  removal  'by  the 
consf^nee.  In  this  case  the  consignee 
was  hindered  from  the  immediate  .re- 
moval of  the  goods  on  their  arrival,  it 
being  Sunday,  and  of  course  unlawful. 
The  court  were  divided  in  opinion, 
Baron  Martin  contending  for  the  same 
view  here  maintained.  As  the  decision 
was  here  made  by  two  judges  against 
one,  there  may  be  reason  to  expect  a 
difierent  result  hereafter  in  the  English 
appellate  courts.  And  the  present  tend- 
ency of  American  opinion  seems  mainly 
in  the  direction  of  the  principal  case, 
which  there  is  reason  to  expect  will 
continue.  I.  F.  R. 


Supreme  Court  of  New  Jersey, 

STATE,  EX  REL.  SANFORD,  r.  MORRIS  COMMON  PLEAS. 

The  Chatham  Local  Option  Law  declared  the  retail  of  ardent  spirits  without 
license  to  be  unlawful,  and  provides  that  no  license  shall  be  granted  if  a  majority 
vote  of  the  township  is  for  *'  no  license."     Held,  that  the  act  is  constitutional. 

The  legislature,  under  the  power  to  make  police  regulations,  may  prohibit  the 
retail  of  alcoholic  stimulants. 

Municipal  corporations  and  townships,  or  the  people  thereof,  acting  collectively, 
may  be  invested  with  authority  to  regulate  or  prohibit  the  retail  of  intoxicating 
drinks. 
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The  opinion  of  the  court  was  delivered  by 
Van  Syckbl,  J. — This  application  is  made  to  test  the  constitu- 
tionalitj  of  what  is  termed  the  Chatham  Local  Option  Law. 

The  provisions  of  the  act  (Laws  1871,  page  1470)  are  substan- 
tially, that  it  should  be  lawful  for  the  persons  qualified  to  vote  at 
the  next  annual  town  meeting  to  determine  by  ballot  whether 
thereafter  license  to  sell  spirituous  liquors  should  be  granted; 
that  if  it  should  appear  that  a  majority  of  votes  were  cast  for 
^^no  license,"  it  should  not  thereafter  be  lawful  to  grant  any  such 
license  until  otherwise  decided  by  a  contrary  vote  at  some  subse- 
quent town  meeting ;  that  from  and  after  the  passage  of  the  act, 
it  should  not  be  lawful  for  any  person  within  said  township,  with- 
out a  license  for  that  purpose  first  had,  to  sell  by  less  measure 
than  one  gallon,  and  any  person  so  selling  without  license  should 
be  adjudged  guilty  of  a  misdemeanor ;  and  lastly,  that  so  much 
and  such  parts  of  all  acts  and  parts  of  acta  inconsistent  with  this 
act  be  and  are  repealed. 

At  the  time  prescribed  by  the  act,  a  majority  of  the  legal  voters 
of  said  township  voted  *^  no  license.*'  At  the  following  May  Term 
of  the  Morris  Common  Pleas,  the  relator  by  petition  signed  and 
verified  as  by  the  act  '^  concerning  inns  and  taverns*'  is  required, 
applied  for  a  license  to  keep  an  inn  and  tavern  in  Chatham. 

The  court  having  refused  to  entertain  said  application,  on  the 
ground  that  it  had  no  power  to  grant  it,  this  court  is  asked  to 
send  its  writ  of  mandamu$  to  the  court  below  in  aid  of  the  appli- 
cant's petition. 

The  Local  Option  Law  is  alleged  to  be  in  conflict  with  that 
article  of  our  state  Constitution,  which  provides  that  legislative 
power  shaU  be  vested  in  the  Senate  and  General  Assembly.  It 
most  be  conceded  that  this  law  can  have  no  sanction  if  it  is  a 
delegation  of  the  law-making  power  to  the  people  of  the  township. 
If  the  right  to  declare  what  the  law  shall  be  in  one  case  may  be 
referred  to  the  people,  the  right  to  do  so  may  be  given  in  all 
cases,  and  thus  the  legislature  may  divest  itself  wholly  of  the 
power  lodged  in  it  by  the  fundamental  law,  until  by  subsequent 
legislation  it  shall  be  resumed.  It  is  also  obvious  that  it  is  not 
competent  to  delegate  to  the  people  the  right  to  say  whether  an 
existing  law  shall  be  repealed  or  its  operation  suspended.  To  say 
that  what  is  now  the  law,  shall  not  hereafter,  or  shall  not  for  a 
specified  time  be  the  law,  is  in  efiect  to  declare  the  law  to  be  other- 
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wise  than  it  now  is,  and  is  a  clear  exercise  of  the  law-making 
power.  The  will  of  the  legislature  must  be  expressed  in  the  form 
of  a  law  by  their  own  act.  If  it  is  left  to  the  contingency  of  a 
popular  vote  to  pronounce  whether  it  shall  take  effect,  it  is  not 
the  will  of  the  law-makers,  but  the  voice  of  their  constituents 
which  moulds  the  rule  of  action.  If  the  vote  is  affirmative,  it  is 
law ;  if  in  the  negative,  it  is  not  law ;  the  vote  makes  or  defeats 
the  law,  and  thus  the  people  are  permitted  unlawfully  to  resume 
the  right  of  which  they  have  divested  themselves  by  a  written  con- 
stitution, to  declare  by  their  own  direct  action  what  shall  be  law. 

The  cases  upon  this  subject,  so  far  as  they  assert  the  principles 
above  stated,  have  my  entire  concurrence :  Parker  v.  Common- 
wealthy  6  Barr  607 ;  Rice  v.  Foster^  4  Harrington  479  ;  Maize  v. 
Statey  4  Ind.  842;  State  y.  Parker ^  26  Vermont  357;  Santo  v. 
Statey  2  Iowa  168 ;  Patenon  y.  Societyy  ^c.y  4  Zab.  885. 

The  test  will  be  whether  this  enactment,  when  it  passed  from 
the  hands  of  the  lawgiver,  had  taken  the  form  of  a  complete  law. 

It  denounces  as  a  misdemeanor  the  selling  of  liquor  without 
license ;  so  far  it  is  positive  and  free  from  any  contingency.  It 
left  to  the  popular  vote  to  determine,  not  whether  it  should  be 
lawful  to  sell  without  license,  but  whether  the  contingency  should 
arise  under  which  license  might  be  granted.  It  was  not  sub- 
mitted to  the  voters  of  Chatham  to  say  whether  there  should 
be  a  majority-vote  in  favor  of  the  license  before  license  could  be 
granted.  The  law,  as  framed,  declares  there  shall  be  such  ma- 
jority-vote. The  operation  of  the  first  and  second  sections  of 
the  act  "concerning  inns  and  taverns,"  is  not  suspended  by  the 
declaration  of  the  popular  will,  but  the  act  itself  modifies  those 
sections,  and  makes  it  a  condition  of  granting  license,  that  there 
shall  be  a  majority-vote. 

It  is  the  law  which  makes  the  majority-vote  necessary,  and  not 
the  voice  of  the  people. 

Whether  the  vote  is  ay  or  nay,  the  law  at  all  times  is  the 
same,  and  requires  the  majority-vote  as  a  condition  precedent  to 
the  granting  of  license. 

If  a  supplement  had  been  passed  requiring,  instead  of  twelve 
reputable  freeholders,  the  signatures  of  a  majority  of  the  legal 
voters  of  the  township  to  the  applicant's  petition,  would  its  con- 
stitutionality be  challenged  ? 

Upon  principle,  it  makes  no  difference  whether  the  recommend- 


Digiti 


zed  by  Google 


STATE  9.  MORRIS  COMMON  PLBAS.  85 

ation  of  the  majority  is  expressed  by  ballot  at  a  town-meeting, 
or  in  the  form  of  a  certificate. 

It  is  competent  for  the  legislature  to  prescribe  the  mode  in 
wbich  it  shall  be  done. 

Under  the  general  law,  the  applicant  could  not  call  into  exer- 
cise the  power  of  the  court  until  twelve  freeholders  petitioned  in 
the  manner  therein  directed.  Under  the  special  act  in  question, 
an  additional  restriction  is  imposed,  but  it  is  imposed  by  the  law 
itself,  and  not  by  the  people. 

If  the  twelve  freeholders,  under  the  old  law,  do  not  certify, 
the  court  is  restrained  from  acting ;  if  they  do  certify,  the  court 
can  exercise  its  discretion.  So,  if  the  majority  do  not  vote  for 
license,  the  power  of  the  court  cannot  be  invoked ;  if  they  do 
vote  for  license,  it  may.  If  the  twelve  freeholders  shall  not  deem 
it  conducive  to  the  public  good,  the  privilege  is  denied ;  so,  if  the 
majority  shall  regard  it  as  inimical  to  the  public  welfare  to  permit 
the  retail  trade,  the  sale  must  abide  under  the  penalty  denounced 
by  the  law.  The  only  difference  is  that  under  the  special  act,  the 
majority  express  their  judgment  as  to  all  applications  in  gross, 
while,  under  the  general  law,  twelve  freeholders  act  upon  them  in 
detail.  The  fact  that  they  vote  "  no  license"  does  not  make  the 
law  one  way,  or  that  they  vote  "  license,"  the  other  way.  The 
vote  of  the  people  may  be  changed,  but  the  vote  that  a  majority- 
vote  shall  be  essential,  remains  unaltered.  The  legislature  has 
pronounced  what  the  law  shall  be,  and  it  cannot  be  and  is  not 
abrogated,  changed  or  altered  by  the  popular  expression. 

The  leading  cases  of  Rice  v.  Foster^  and  Parker  v.  Common- 
wealthy  are  distinguishable  in  principle  from  this. 

In  those  cases  the  prohibition  and  penalty  were  not  denounced 
by  the  law  itself,  but  by  the  popular  vote ;  the  selling  of  liquor 
was  not  pronounced  to  be  unlawful ;  it  was  referred  to  the  people 
to  determine  whether  it  should  be  restrained.  So  in  the  law  pro- 
posed to  be  passed  at  the  last  session  of  our  legislature,  '^  the 
offence  defined  by  the  act  could  not  be  committed,  unless  the 
voters  of  the  town  determined  that  license  should  not  be  granted." 

But  if  this  is  construed  as  an  act  authorizing  the  township,  by 
a  majority  vote,  to  prohibit  the  retail  traffic  in  liquors,  it  may  still 
be  supported.  The  right  of  the  legislature  to  grant  the  power 
of  the  local  government  to  municipalities  is  conceded,  and  it  is 
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immaterial  whether  the  enactment  conferrmg  it  is  regarded  as  a 
declaration  of  the  supreme  legislative  will,  and  strictly  a  law,  or 
merely  as  a  concession  of  a  grant  by  the  legislature,  as  the  rep- 
resentative of  the  sovereignty  of  the  people. 

Such  legislation  has  become  so  woven  into  our  system  of  gov- 
ernment, and  its  exercise  as  an  appropriate  function  of  the  law- 
giver has  passed  so  long  unchallenged  and  has  been  so  repeatedly 
recognised  by  the  courts,  that  it  cannot  be  permitted  now  to  be 
called  in  question.  Under  the  authority  to  establish  police  regula- 
tions, municipal  corporations  may  be  invested  with  power  to  make 
ordinances  to  promote  the  health  or  contribute  to  the  safety  of 
the  community.  Iffoxious  trades  may  be  restrained,  the  storage 
of  highly  inflammable  or  dangerous  materials  may  be  prohibited, 
disorderly  houses  may  be  suppressed,  and  sports,  exhibitions  and 
public  performances  regulated,  restrained  or  prohibited. 

It  would  not  be  pretended  that  authority  could  be  delegated 
to  the  corporate  body  to  pronounce  how  real  estate  should  de- 
scend, or  personal  property  be  distributed  within  the  city  limits. 
In  almost  every  city  charter  the  right  to  regulate  or  rcstraia  the 
sale  of  intoxicating  liquors  is  expressly  conferred,  and  it  could 
be  done  only  upon  the  theory  that  it  is  a  police  regulation  and 
not  strictly  an  exercise  of  the  law-making  power. 

This  species  of  property  is  clearly  within  the  same  rule  which 
permits  the  corporate  body,  under  legislative  sanction,  to  deter- 
mine for  itself  whether  gunpowder  or  nitro-glycerine  may  be 
manufactured  or  stored  within  its  limits.  While  alcholic  stimu- 
lants are  recognised  as  property,  and  are  entitled  to  the  protec- 
tion of  the  law,  ownership  in  them,  is  subject  to  such  restraints  as 
are  demanded  by  the  highest  considerations  of  public  expediency. 
Such  enactments  are  regarded  as  police  regulations,  established 
for  the  prevention  of  pauperism  and  crime,  for  the  abatement  of 
nuisances,  and  the  promotion  of  public  health  and  safety.  They 
are  a  just  restraint  of  an  injurious  use  of  property,  which  the 
legislature  has  authority  to  impose,  and  the  extent  to  which  such 
interference  may  be  carried  must  rest  exclusively  in  legislative 
wisdom  where  it  is  not  controlled  by  fundamental  law. 

It  is  a  settled  principle,  essential  to  the  right  of  self-preserva- 
tion in.  every  organized  community,  that  however  absolute  may 
be  the  owner's  title  to  his  property,  he  holds  it  under  the  implied 
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condition  "  that  its  use  shall  not  work  injury  to  the  equal  enjoy- 
ment and  safety  of  others,  who  have  an  equal  right  to  the  enjoy- 
ment of  their  property,  nor  be  injurious  to  the  community." 

Rights  of  property  are  subject  to  sueh  limitations  as  are  de- 
manded by  the  common  welfare  of  society.  And  it  is  within  the 
range  and  scope  of  legislatiye  action  to  declare  what  general 
regulations  shall  be  deemed  expedient.  If,  therefore,  the  legis- 
lature shall  consider  the  retail  of  ardent  spirits  injurious  to  citi- 
zens or  productive  of  idleness  and  vice,  it  may  provide  for  its 
total  suppression.  Such  inhibition  is  justified  only  as  a  police 
regulation,  and  its  legality  has  been  recognised  in  well-considered 
cases. 

It  is  neither  in  conflict  with  the  power  of  Congress  over  subjects 
within  its  exclusive  jurisdiction,  nor  with  any  provision  of  our 
state  constitution,  nor  with  general  fundamental  principles. 
(Gooley  on  Constitutional  Limitations  583,  and  oases  there  re- 
ferred to ;  Thurlow  v.  MasaachtMettSj  5  Howard  504.) 

It  is  not  necessary  to  amplify  discussion  on  this  point  or  to 
criticise  the  cases  in  detail.  The  view  here  taken  underlies  the 
whole  subject  of  police  regulations,  and  cannot  logically  be  nar- 
rowed in  its  application. 

An  examination  of  the  cases  will  show  that  some  laws  of  this 
character  have  failed  to  receive  the  approval  of  the  courts,  be- 
cause they  invaded  the  right  of  the  citizen  to  be  secure  against 
unreasonable  searches,  or  denied  to  him  a  fair  trial  before  con- 
demnation of  his  property. 

It  necessarily  results  that  municipal  corporations  may  derive 
the  power  to  interdict  the  sale  of  intoxicating  drinks,  from  the 
same  source  to  which  they  owe  their  authority  to  regulate  it. 
The  grant  of  power  to  prohibit  the  ^ale  is  no  more  the  delegation 
of  a  right  to  make  law,  than  the  grant  of  authority  to  regulate  it. 

Assuming  this  proposition,  how  may  such  authority  be  exercised 
by  the  corporate  body  ?       • 

Obviously  the  only  limitation  must  be  contained  in  the  terms 
of  the  grant  itself,  in  the  absence  of  any  constitutional  restraint. 
It  is  wholly  immaterial  how  the  power  is  exercised,  so  long  as  it  is 
in  the  mode  appointed  by  the  superior. 

In  establishing  the  local  government  the  power  may,  at  the 
discretion  of  the  legislature,  be  lodged  in  the  people  to  make  rules 
for  the  regulation  of  their  internal  police  by  their  direct  vote  in 
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mass  meeting  assembled,  or  through  designated  oflBcials  by  them- 
selves duly  elected.  It  would,  therefore,  be  within  the  province 
of  the  legislature  to  confer  upon  a  city  the  right,  by  a  majority 
vote  of  its  inhabitants,  to  pass  ordinances  for  the  regulation  or 
suppression  of  the  retail  trade  in  ardent  spirits. 

This  leads  to  the  question,  whether  Chatham  township  was  in  a 
position  to  receive  such  a  measure  of  the  power  of  local  govern- 
ment? 

The  inhabitants  of  the  several  townships  in  this  state  are  incor- 
porated by  a  general  law.  They  have,  heretofore,  without  ques- 
tion, exercised  many  powers  through  a  direct  vote  of  the  people. 
They  determine  how  the  poor  shall  be  kept,  how  much  money 
shall  be  raised  for  roads,  and  how  much,  if  any,  for  school  pur- 
poses, and  I  know  of  no  reason  why  they  may  not  be  vested  with 
the  same  powers  which  are  or  could  be  granted  to  municipal  cor- 
porations, including  the  one  which  gives  rise  to  this  contest. 

Whether  those  laws  are  wisely  framed  to  subserve  their  pur- 
pose is  not  to  be  determined  by  the  court,  but  must  be  referred 
to  that  branch  of  our  government  which  has  the  exclusive  right 
to  enact  or  repeal  them. 

Regarding  the  established  rule,  that  only  in  clear  cases  of  ex- 
cess should  the  action  of  the  legislature  be  arrested  by  judicial 
interference,  I  am  of  opinion,  that  the  mandatory  writ  should  be 
denied. 


United  States  Circuit  Courts  Eastern  District  of  Wisconsin. 
ANGELINA  AMORY  r.  SAMUEL  B.  AMORY  and  JOHxV  AMORY. 

The  original  judgment  or  decree  of  a  court  having  jurisdiction,  cannot  be  dis- 
turbed in  a  co-ordinate  tribunal,  nor  in  a  collateral  action. 

The  decree  of  a  state  court  having  jurisdiction  of  a  suit  and  of  the  parties  to  it, 
is  conclusive  of  the  matters  determined,  and  cannot  be  impeached  in  the  courts  of 
the  United  States,  nor  of  another  state. 

The  Circuit  Courts  of  the  United  States  are  not  constituted  to  review  and  reverse 
the  proceedings  and  judgments  of  state  courts.  It  is  the  duty  of  such  courts  to 
give  full  faith  and  credit  to  the  judicial  proceedings  and  records  of  state  tribunals. 

This  was  a  demurrer  to  a  bill  in  equity,  praying  that  the 
defendants,  as  executors  of  the  last  will  and  testament  of  James 
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Amory,  deceased,  may  be  perpetually  enjoined  and  restrained 
from  pleading,  setting  up,  interposing  or  insisting  upon  the  record 
proceedings  or  judgment  of  the  Superior  Court  of  New  York  city, 
for  divorce,  in  any  action  or  proceeding  complainant  may  commence 
or  prosecute  in  the  court  of  Wisconsin,  for  the  purpose  of  recover- 
ing any  portion  of  the  real  or  personal  estate  of  which  James 
Amory  died  seised  or  possessed.  And  that  the  complainant  may 
be  adjudged  and  decreed  the  lawful  widow  of  the  same  James 
Amory.  The  other  facts  appear  sufficiently  in  the  opinion  of  the 
court. 

F.  M.  Crilletty  for  comjJainant. 

S.  J71  Pinneyj  for  defendants. 

Miller,  District  Judge. — The  bill  sets  forth,  that  complainant 
intermarried  with  one  William  A.  Williams,  in  the  year  1839,  at 
Portland  in  Maine.  His  occupation  was  that  of  a  mariner.  In 
September  1841,  at  Boston,  he  shipped  as  second  mate  on  board  the 
ship  Louvre,  on  a  voyage  from  Boston  to  the  East  Indies  and  back. 
In  Augustl842  the  vessel  returned  to  Boston,  bringing  intelligence 
that  Williams  had  deserted  the  ship  at  Singapore,  East  Indies.  And 
it  was  a  common  rumor,  among  the  friends  and  neighbors  of  com- 
plainant, that  Williams  had  shipped  at  Singapore  on  board  an 
English  schooner,  engaged  in  the  tea  trade,  and  he  was  lost  in  the 
China  Sea ;  which  intelligence  and  rumor  complainant  charges  to 
be  true.  And  since  September  1841,  except  as  above  stated,  she 
has  not  been  able,  after  great  exertions,  to  get  any  intelligence  of 
or  from  Williams. 

It  is  alleged  in  the  bill,  that  in  the  year  1845,  complainant 
removed  to  New  York,  where  she  became  acquainted  with  James 
Amory,  to  whom  she  was  lawfully  married  on  the  12th  March 
1846;  she  continued  to  live  with  him  as  his  lawful  wife  until 
September  1856 ;  and  she  was  during  all  that  time  recognised, 
received  and  treated  as  his  lawful  wife  by  him  and  his  family  and 
friends.  And  in  that  time  there  were  various  suits  and  proceed- 
ings in  court  in  which  she  was  a  party  with  James  Amory  as  his 
wife,  and  she  as  such  signed  deeds  and  releases,  &c. 

They  separated  by  their  mutual  consent. 

The  bill  further  states,  that  in  July  1857,  complainant  com- 
menced an  action  in  the  Superior  Court  of  New  York  against 
James  Amory,  for  a  divorce,  on  the  ground  of  adultery.     In  the 
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action  she  was  represented  by  John  D.  Burchard,  as  her  attorney 
of  record,  until  his  death  in  the  year  1860 ;  and  afterwards, 
Samuel  J.  Glassey  was  substituted,  who  continued  as  her  attorney 
until  the  decree  was  entered. 

The  bill  charges  that,  pending  the  proceedings  in  the  action  for 
divorce,  and  after  Olassey  had  been  substituted  as  her  attorney, 
she  applied  to  one  Ghauncey  Shaffer,  who  was  then  and  still  is  an 
attorney  and  counsellor  at  law,  practising  in  the  city  of  New  York, 
to  retain  him  as  her  counsel  in  the  prosecution  of  the  action,  but 
he  then  declined  so  to  act.  That  thereafter  and  before  the  making 
of  the  order  referring  the  cause  to  H.  W.  Robinson,  the  referee 
appointed  to  try  the  issue  and  to  report  thereon  to  the  court, 
Shaffer  sent  for  complainant  and  informed  her  that  he  had  made 
inquiries  about  her  case  and  believed  her  to  be  a  wronged  woman, 
and  that  he  would  take  hold  of,  and  manage,  conduct  and  try  the 
same  without  fee  or  reward.  Belying  upon  the  good  faith  and 
the  assurance  of  Shaffer,  she  did  retain  him  as  her  counsel,  to 
conduct  and  try  the  cause,  and  she  fully  stated  to  him  her  case, 
and  all  the  facts  and  circumstances  connected,  with  it,  and  the 
facts  relating  to  her  prior  marriage  with  Williams,  and  his  ship- 
ment and  death,  and  the  eyidences  of  recognition  of  her  as  the 
wife' of  Amory.  Shaffer,  from  that  time,  was  her  sole  counsel  in 
the  management,  conduct  and  trial  of  the  action,  and  he  continued 
so  to  act  during  all  her  litigation  in  respect  to  the  same. 

It  is  further  charged  in  the  bill,  that  after  the  decree  of  the 
court  dismissing  her  said  action  for  divorce,  she,  confiding  and 
relying  upon  the  promise  of  Shaffer  to  take  and  prosecute  an 
appeal,  and  being  informed  by  him  that  she  was  in  no  way 
restricted  or  limited  as  to  time,  to  take  and  perfect  such  appeal, 
because  no  notice  of  the  entry  of  the  judgment  had  been  served 
upon  her  attorney,  the  appeal  was  delayed  until  on  or  about  the 
28th  August  1862,  when,  at  the  instance  and  request  of  Shaffer, 
acting  by  his  advice,  she  retained  one  Oscar  Frisbie,  who  then  was 
and  still  is  a  practising  attorney  in  the  city  of  New  York,  to  take 
the  appeal.  Frisbie  was  at  the  time  a  young  man  and  inexperi- 
enced as  a  lawyer,  and  was  retained  at  the  instance  of  Shaffer, 
and  upon  his  promise  to  look  after  and  take  care  of  the  appeal. 
Frisbie  took  an  appeal  in  August  1862,  which  was  dismissed  on 
motion  of  the  attorney  of  James  Amory,  in  May  1863,  on^  the 
ground  that  the  appeal  was  not  taken  in  time,  according  to  the 
laws  of  the  state,  it  appearing  that  notice  of  the  entry  of  said 
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judgment  or  decree  was  served  on  the' said  Samuel  J.  Glassey, 
the  attorney  of  record,  on  the  day  of  the  entry  thereof.  Com- 
plainant alleges  that  she  was  ignorant  of  the  law,  which  limited 
the  appeal  to  thirty  days  after  the  serrice  of  notice  of  the  judg- 
ment. And  Glassey,  although  attorney  of  record  in  the  action  at 
the  time  and  on  the  day  of  the  entry  of  the  judgment,  had  taken 
no  part  or  interest  in  the  action  after  the  trial  before  the  referee, 
bat  left  the  case  wholly  in  the  charge  of  Shaffer.  The  Inotice  was 
serred  on  Glassey,  by  leaving  it  at  his  office  in  his  absence,  and 
be  had  no  knowledge  of  it;  complainant,  by  Shaffer  as  her 
attorney,  subsequently  to  the  dismissal  of  the  appeal,  made  a 
motion  to  open  the  judgment  in  the  Superior  Court,  which  was 
denied  by  the  court,  and  an  appeal  from  said  order  was  pending 
when  James  Amory  died. 

The  bill  then  states,  that  James  Amory  departed  this  life  in  the 
city  of  Fond  du  Lac,  in  the  state  of  Wisconsin,  on  the  16th  day 
of  August,  1868,  where  he  was  a  resident  and  inhabitant.  He 
died  seised  of  a  large  real  and  personal  estate,  without  lawful 
issue,  and  intestate,  leaving  complainant  his  lawful  widow  and 
heir  under  the  laws  of  Wisconsin. 

It  is  further  stated  that  on  the  12th  day  of  September,  1868, 
an  instrument  of  writing,  purporting  to  be  the  last  will  and  tes- 
tament of  said  James  Amory,  deceased,  was  presented  to  the 
County  Court  of  Fond  du  Lac  county,  by  the  defendants,  toge- 
ther with  theiir  petition,  praying  that  a  day  be  appointed  for  hear- 
ing the  proofs  of  said  last  will  and  testament,  and  that  notice  be 
given,  &c.,  and  that  letters  testamentary  be  issued  to  them  as 
executors.  The  will  was  admitted  to  probate,  and  letters  testa- 
mentary were  issued  to  the  defendants,  from  which  complainant 
took  an  appeal  upon  the  grounds  alleged  in  the  record. 

On  the  hearing  of  the  appeal  in  the  Circuit  Court  of  the  county, 
the  defendants  did  interpose  the  judgment  or  decree  in  the  divorce 
suit  as  final  and  conclusive  against  her  right  to  interfere  in  the 
proceedings  before  the  County  Court  of  Fond  du  Lac  county. 
Such  proceedings  were  had  in  the  Circuit  Court,  and  in  the  Su- 
preme Court  of  this  state,  that  the  appeal  from  the  order  of  the 
County  Court  was  dismissed,  it  having  been  determined  in  the 
Supreme  Court,  in  the  absence  of  any  trial  of  any  of  the  ques- 
tions of  fact  involved  in  such  appeal,  that  the  judgment  in  said 
action  for  a  divorce  was  final  and  conclusive  as  against  this  com* 
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plainant,  in  respect  to  her  interest  in  the  subject-matter  of  said 
appeal ;  and  by  reason  thereof  she  is  deprived  of  her  just  and 
lawful  right  of  contesting  the  validity  and  due  execution  of  the 
will ;  and  that  the  same  now  stands  as  final  and  conclusive  in  law 
against  her  in  all  things  relating  or  pertaining  to  her  rights  as 
said  widow  and  heir  at  law  in  respect  to  the  property  of  said 
deceased. 

Complainant  further  charges  that  the  said  alleged  will  is  not 
in  fact  the  last  will  of  James  Amory ;  and  that  her  defence  to 
said  will,  as  set  forth  in  the  record  of  proceedings,  is  in  all  respects 
true ;  and  but  for  interposing  said  judggient-record  of  the  action 
for  divorce,  she  would  have  been  able  fully  to  prove  and  main- 
tain the  same. 

The  bill  further  charges  that  James  Amory  fraudulently  pro- 
cured said  Chauncey  Shaffer  to  be  retained  and  employed  as  the 
counsel  of  this  complainant  in  the  action  for  divorce,  and  to  take 
the  actual  management  and  control  of  the  same  for  her,  and  to 
secretly  and  corruptly  act  in  and  control  said  action  and  the  pro- 
secution thereof,  for  and  in  the  interest  of  said  Amory,  to  the  end 
that  such  proceeding  might  be  had  in  said  action  that  judgment 
might  pass  against  complainant,  and  in  consideration  whereof  said 
Amory  paid  said  ShaflFer  five  hundred  dollars.  The  bill  charges 
that  Shaffer,  in  conspiring  with  Amory  to  defraud  complainant, 
procured  himself  to  be  employed  by  her  as  her  counsel,  and  to  con- 
duct the  action  of  divorce ;  and  for  the  purpose  of  defeating  her 
in  the  action,  he  kept  back  evidence  of  recognition  which  would 
have  settled  the  matter  in  her  favor. 

It  is  further  charged  that  Shaffer  agreed  to  certain  entries  in 
the  decree  against  her,  and  prejudicial  to  her  rights ;  and  in  the 
interest  of  Amory  he  had  notice  of  the  decree  left  with  Glassey 
to  her  prejudice  in  keeping  her  ignorant  of  the  decree.  And 
that  the  decree  dismissing  the  action  for  divorce  is  void  for  want 
of  jurisdiction  of  the  court  and  for  fraud  of  Shaffer.  And  that 
but  recently,  before  bringing  this  bill,  did  she  acquire  full  know- 
ledge of  the  fraud  practised  upon  her.  And  she  is  desirous  of 
instituting  legal  proceedings  and  actions  for  the  recovery  of  the 
property  and  estate  to  which  she  is  entitled,  as  the  widow  and 
heir-at-law  of  said  James  Amory,  deceased. 

The  bill  prays  that  defendants,  as  individuals,  and  as  execu- 
tors of  the  last  will  and  testament  of  James  Amory,  deceased, 
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may  be  perpetually  enjoined  and  restrained,  by  order  ^ind  injunc- 
tion of  this  court,  from  pleading,  setting  up  or  interposing,  or  • 
insisting  upon  the  record  and  proceedings,  or  judgment  of  the 
Superior  Court  of  the  city  of  New  York  for  divorce,  and  also 
of  the  County  Court  of  Fond  du  Lac,  and  of  the  Circuit  Court 
and  Supreme  Court,  in  a  proceeding  in  said  courts,  for  the 
probate  of  said  will,  in  any  action  or  proceeding  complainant 
may  commence,  prosecute  or  defend,  for  the  purpose  of  recov- 
ering any  portion  or  share  of  the  real  or  personal  estate  of 
which  James  Amory  died  seised  or  possessed.  And  that  com- 
plainiant  may  be  adjudged  and  decreed  to  be  the  lawful  widow  of 
said  James  Amotg^  and  that  he  died  without  lawful  issue  of  his 
body.  And  that  the  judgments,  orders  and  decrees  of  all  said 
courts  may  be  adjudged*  to  be  void  and  of  no  eflFect.  And  that 
the  defendants,  as  executors,  may  be  restrained  and  enjoined  from 
executing  said  will  under  the  order  admitting  it  to  probate,  or 
from  converting  or  disposing  of  the  estate  of  said  deceased.  And 
during  the  pendency  of  this  suit  the  defendants  be  restrained  and 
enjoined  from  executing  the  will,  &c. 

The  records  of  the  proceeflings  of  all  the  courts  mentioned  in 
the  bill  are  annexed  as  part  of  it,  to  avoid  repetition. 

In  the  record  of  the  divorce  case  in  New  York  it  appears  that 
complainant  vas  pressed  to  proceed  with  the  suit.  That  a  decree 
was  rendered  on  her  default,  dismissing  the  petition.  On  motion 
and  affidavits  the  decree  was  opened,  on  condition  that  they  would 
set  down  the  case  for  trial  peremptorily  on  a  day  named,  and 
James  Amory  was  ordered  to  pay  two  hundred  dollars  to  enable 
her  to  prepare  for  trial.  Reference  was  made  to  H.  W.  Robin- 
son, by  consent  of  the  counsel  of  the  parties.  The  referee  took 
testimony  and  heard  the  parties  by  their  counsel  on  the  points 
submitted,  and  reported  that  the  parties  were  not  married  on  or 
about  the  12th  March  1846,  or  at  any  other  time.  That  at  that 
time  the  plaintiff  was  the  wife  of  William  A.  Williams,  and  not 
a  single  woman,  nor  capable  of  contracting  a  lawful  marriage ; 
and  that  Williams  did  not  die  previous  to  the  12th  March  1846. 

October  2d  1860.  The  cause  coming  on  to  be  heard  on  the 
report  of  the  referee,  this  complainant's  counsel,  Glassey  and 
Shaffer,  moved  the  court  to  open  the  case  for  further  proof,  which 
was  denied,  and  a  final  decree  was  rendered  against  her.  The 
record  contradicts  the  bill  in  this.     On  the  motion  for  further 
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hearing,  the  record  stat^  that  the  afBdavits  of  Caroline  Mar- 
t  chant  and  of  Eliza  Squires  were  read,  and  also,  *'  that  said  mo- 
tion to  open  the  case  for  further  proof  be  denied,"  while  the  bill 
states  that  no  such  motion  had  been  made,  and  no  such  affidavits 
were  read.  It  is  charged  in  the  bill  that  Shaffer  corruptly  added 
the  concluding  part  of  the  judgment,  which  cannot  be  true,  as  that 
is  the  very  essence  of  the  judgment.  It  is  also  charged  in  the 
bill  that  Shaffer  was  the  only  counsel  of  this  complainant  after 
he  became  employed,  while  the  record  shows  that  Glassej  con- 
tinued to  take  part  in  the  proceedings. 

It  is  also  charged  in  the  bill  that  Shaffer  suborned  Mary 
Holden,  complainant's  sister,  to  commit  perjury  Against  her  as  a 
witness  in  the  case. 

A  petition  was  afterwards  presented  by  this  complainant  to  the 
Superior  Court  of  New  York,  praying  that  the  judgment  against 
her  be  opened.     In  that  petition  she  sets  forth  that  she  was  recog- 
nised by  James  Amory  as  his  wife,  that  she  executed  deeds  and 
releases  as  a  party  with  him  as  his  wife,  that  she  was  a  party  with 
him  in  a  partition  suit,  &c.     In  support  of  that  petition  the  de- 
positions of  Glassey  and  Shaffer,  her  attorneys,  were  read,  in  which 
they  positively  state  that  they  had  no  knowledge  of  these  facts. 
These  were  facts  within  her  knowledge,  which,  it  appears,  she  had 
not  communicated  to  her  counsel.     In  the  bill  she  charges.Shaffer 
with  fraud  in  concealing' these  facts  from  the  referee.     To  favor 
her  petition  to  open  the  decree,  she  used  the  affidavit  of  Shaffer 
of  his  want  of  knowledge  of  these  facts,  for  the  concealment  of 
which  she  charges  him  in  the  bill  with  fraud.     Shaffer  is  also 
charged  with  fraud  in  informing  her  that  there  was  no  limit  of 
time  for  taking  an  appeal,  as  there  was  no  notice  of  the  decree 
served.     In  this  he  may  have  been  mistaken,  as  notice  of  the 
decree  was  served  on  Glassey  at  his  office,  who  was  her  attorney, 
of  record  in  the  divorce  suit. 

In  my  opinion  it  is  immaterial  whether  the  above-mentioned 
facts  were  concealed  from  the  referee  or  not.  Complainant  mar- 
ried James  Amory  as  the  widow  of  Williams.  Amory  had  a  right 
to  consider  her  competent  to  enter  into  the  marriage  relation  with 
him.  They  cohabited  as  husband  and  wife  for  nearly  ten  years, 
and  during  that  time  the  facts  of  recognition  occurred,  he  believ- 
ing her  to  be  his  lawful  wife.  It  coming  to  his  knowledge  that 
they  were  not  lawfully  married,  for  the  reason  stated,  he  was  not 
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estopped  in  the  action  for  a  divorce  from  pleading  and  proving 
that  her  husband,  Williams,  was  not  dead  at  the  date  of  his  own 
marriage  with  her  the  12th  of  March  1846.  She  imposed  on 
him  in  marrying  him  before  she  had  reasonable  or  legal  cause  of 
belief  of  Williams's  death.  She  married  him  before  legal  pre- 
sumption of  death  by  the  expiration  of  seven  years  from  the  time 
Williams  was  last  heard  of.  And  it  was  proven  before  the  referee 
that  a  letter  from  him  had  been  recently  received.  She  is  in 
fault  in  this  respect,  not  James  Amory.  Whenever  he  discovered 
complainant's  want  of  legal  right  to  beccnne  his  wife,  it  became 
his  duty  to  repudiate  the  marriage  with  her.  The  Superior  Court 
was  correct  in  disregarding  those  alleged  facts  in  the  petition  to 
open  Uie  judgment. 

This  bill  is  virtually  an  appeal  to  this  court  from  the  judgment 
in  the  divorce  case,  and  also  from  the  orders  and  proceedings  in 
the  County  and  Circuit  Courts  of  Fond  du  Lac,  and  of  the  Su- 
preme Court  of  this  state ;  and  is  sought  to  be  sustained  upon 
the  alleged  fraud  of  complainant's  attorney,  Shaffer.  This  court 
is  not  constituted  to  review  and  reverse  proceedings  and  judg- 
ments of  state  courts.  It  is  our  duty  to  give  full  faith  and  credit 
to  those  judicial  proceedings  and  records. 

It  is  well  understood  that  the  courts  of  the  United  States  will 
not  revise  or  correct  judgments  or  decrees  of  state  courts,  where 
the  jurisdiction  of  those  courts  appears  in  the  record.  A  judgment 
or  decree  pronounced  by  a  competent  tribunal  against  a  party 
having  notice  of  the  pendency  of  the  suit  is  to  be  regarded  by 
every  other  co-ordinate  tribunal,  and  if  the  judgment  or  decree 
be  erroneous,  the  error  can  be  corrected  only  by  a  superior  ap- 
pellate tribunal.  The  binding  distinction  is  between  judgments 
or  decrees  merely  void,  and  such  as  are  voidable  only  ;  the  former 
are  binding  nowhere,  the  latter  everywhere,  until  reversed  by  a^ 
superior  authority :  ffollingsworth  v.  Barlow^  4  Peters  466-470. 
The  record  in  the  action  for  divorce  exhibits  full  and  complete 
jurisdiction  in  the  courts  of  the  state  of  New  York,  and  a  con- 
clusive judgment  or  decree  not  void  anywhere.  The  complainant, 
by  her  bill  and  accompanying  exhibits,  attempts  to  show  that 
the  judgment  or  decree  of  that  court  is  voidable  for  fraud  on  the 
part  of  her  attorney.  This  she  cannot  do  in  this  court.  She 
must  appeal  for  relief  to  the  courts  of  the  state  of  New  York. 
It  is  If  ell  settled  by  authority  and  long  practice,  that  to  an  ac- 
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tion  on  a  judgment  record,  nul  tiel  record  is  the  proper  and  only 
plea.  The  plea  of  nil  debet  is  demurrable :  Mills  v.  Duryea^ 
7  Cranch  481.  If  it  is  found  on  inspection  of  the  record,  that 
the  court  had  jurisdiction  of  the  subject-matter  and  of  the  parties, 
the  judgment  is  conclusive.  Forfraud  in  obtaining  the  jurisdiction, 
either  by  an  unauthorized  appearance  of  defendant  by  an  attorney, 
or  by  confession  of  judgment  by  an  attorney  without  authority, 
or  by  a  false  return  to  the  original  process,  or  by  any  fraud  on 
the  party,  relief  can  only  be  obtained  in  the  court  possessed  of 
the  original  record.  The  tribunal  wherein  an  action  is  pending, 
on  representation  of  the  facts,  usually  gives  the  party  time  to 
make  his  application  for  relief  to  the  original  court ;  and  upon  a 
certificate  that  the  judgment  is  reversed  or  vacated,  the  plea  of 
nul  tiel  record  becomes  available.  The  original  judgment  or  de- 
cree of  a  court  having  jurisdiction  cannot  be  disturbed  in  a  co-or- 
dinate tribunal,  or  in  a  collateral  action.  It  is  conclusive  on  the 
merits :  Landis  v.  Perkins^  12  Missouri  Rep.  264,  10  How.  349- 
371 ;  Grognin  v.  Astevy  2  How.  319  ;  McPherson  v.  Cunliff^  11 
S.  &  R.  422 ;  Dunlap  v.  Stetson,  4  Mason  349 ;  Diggs  v.  WolcoU^ 
4  Cranch  179;  MlioU  v.  PrescoUy  1  Peters  340;  McEeon  v. 
VoorheiSy  7  Cranch  24 ;  McElmoyle  v.  Coheny  13  Peters  312 ; 
Burton  v.  Burgoty  10  S.  &  R.  240.  Pleas  to  the  country,  of  pay- 
ment, or  satisfaction,  or  release,  or  of  the  Statute  of  Limitations, 
of  the  judgment,  are  allowable.  Upon  the  same  prinxjiple,  the 
judgments  and  orders  of  the  courts  of  this  state  are  conclusive  in 
a  collateral  action  or  proceeding :  Huff  v.  Hutchinsony  14  How. 
686 ;  Parish  v.  TerriSy  2  Black  606.  The  complainant  not  hav- 
ing prosecuted  her  action  for  divorce  with  proper  diligence,  she 
cannot  come  to  this  court  for  relief,' on  the  ground  that  an  appeal 
was  pending  from  a  discretionary  order  of  the  court  denying  her 
petition  for  a  rehearing,  at  the  time  of  the  death  of  James 
Amory,  particularly  as  that  order  was  correct  and  justifiable. 

The  court  of  New  York  adjudged  that  complainant  was  not 
the  wife  of  James  Amory,  consequently  she  cannot  set  up  a  claim 
here  as  his  widow. 

The  prayer  of  the  bill,  that  the  defendants  as  executors  of  the 
last  will  and  testament  of  James  Amory,  deceased,  may  be  re- 
strained and  enjoined  from  executing  the  will,  under  the  orders 
of  the  county  court  admitting  the  same  to  probate,  involves 
direct  interference  on  the  part  of  this  court  with  an  exclusive  and 
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independent  power  and  duty  of  that  court.  That  court  possesses 
exclusiTe  and  independent  probate  powers.  This  court  has  none. 
The  orders  of  that  court  within  its  jurisdiction  are  as  conclusive 
as  the  judgments  of  this  court.  That  court  has  charge  of  this 
estate  of  the  testator,  and  has  the  lawful  power  to  admit  the  will 
to  probate,  to  issue  letters  testamentary,  and  to  control  the  action 
of  the  executors  according  to  the  will,  who  are  trustees  of  the 
legatees.  All  persons  interested  in  the  estate,  hare  lawful  right 
to  look  to  that  court  for  protection.  That  court  had  jurisdiction 
of  the  probate  of  the  will  and  of  issuing  letters  testamentary, 
i^nd  this  complainant  appeared  and  had  her  day  in  that  court,  the 
proceedings  of  which  are  sanctioned  by  the  Supreme  Court  of  the 
state.  She  cannot,  as  a  non-resident  of  the  state,  claim  the  juris- 
diction and  action  of  this  court,  upon  the  facts  pleaded  in  her 
bill  with  the  exhibits  annexed  as  part  thereof,  and  the  demurrer 
must  be  sustained  and  the  bill  dismissed. 


Supreme  Court  of  Missouri. 

WOODS  V.  THE  ATLANTIC  MUTUAL  INSURANCE  CO. 

Where  the  agent  of  the  insured,  being  nnacquainted  with  the  premises,  signs  an 
application  in  which  thej  are  described  as  a  **  three  or  four  story  brick  building," 
at  the  same  time  stating  that  he  will  send  the  insurers  plats  of  the  building,  and 
in  such  plats  the  building  is  stated  as  ''first  and  second  story  of  brick,"  the 
insurers  have  sufficient  notice  to  put  them  on  inquiry,  and,  the  third  story  being  of 
frame,  cannot  in  case  of  loss  claim  that  the  policy  is  void  in  law  for  misrepre- 
sentation of  a  material  fact. 

In  a  suit  on  such  policy,  whether  the  insurance  was  to  be  left  open  until  the 
delivery  of  the  plats,  is  a  question  of  fact  and  as  such  belongs  to  the  jury. 

Whether  the  buildings  in  all  material  respects  were  such  as  described  in  the 
policy  is  also  a  question  of  fact,  and  the  court  had  no  right  to  give  a  binding 
instruction  to  find  for  the  insurers. 

If  the  plaintiff  makes  out  a  case  upon  which  he  can  go  to  the  jury,  the  court  has 
DO  right  after  the  defence  is  in,  to  assume  it  to  be  true,  and  require  the  jury  to  find 
for  the  defendant. 

This  was  an  action  upon  a  policy  of  insurance,  in  which  the 
qaestion  arose  as  to  whether  there  had  been  a  breach  of  warranty 
in  consequence  of  the  misrepresentation  of  a  material  fact. 

The  insurance  was  effected  through  an  agent,  who  was  unac- 
quainted with  the  nature  of  the  premises,  and  at  the  time  of 
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signing  the  application,  wherein  the  building  was  described  as  a 
"three  or  four  story  brick  distilling-building,'*  stated  that  he  did 
not  know  if  the  description  was  correct,  but  he  would  send  the 
insurers  plats  of  the  building,  which  he  did.  One  of  these  plats 
had  written  und6meath,  the  "first  and  second  stories  are  of 
brick." 

On  the  trial  it  was  proved  that  the  third  story  was  of  frame, 
which  in  the  opinion  of  several  insurance  agents  had  the  effect  of 
greatly  increasing  the  risk  or  hazard. 

The  court  declined  to  permit  the  jury  to  determine  if  there  had 
been  a  misrepresentation  of  any  material  fact,  and  instructed  them 
to  the  effect  that  the  plaintiff  could  not  recover. 

The  plaintiff  took  a  writ  of  error  to  this  court,  and  assigned  as 
error  thcf  refusal  of  the  court  below  to  suffer  the  jury  to  pass  upon 
the  facts. 

The  opinion  of  the  court  was  delivered  by 

Adams,  J. — This  was  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  to  Edward  P.  Tesson,  who  originally 
brought  the  suit,  and  becoming  a  bankrupt,  it  was  afterwards 
prosecuted  in  the  name  of  the  plaintiff  as  assignee  in  bankruptcy. 
It  was  an  insurance  against  loss  by  fire,  on  a  distilling-building 
and  machinery.  The  description  of  the  building  embodied  in  the 
policy,  was,  "his  three  or  four  story  brick  distilling-building  and 
machinery  in  the  same,  not  running,  no  fire  in  or  about,  situated 
entirely  detached  on  the  bank  of  the  Mackinaw  river,  in  the  town 
of  Forneyville,  Woodford  county,  Illinois,  valued  at  $32,000." 

The  description  in  the  application  for  insurance  was  substan- 
tially the  same,  with  this  addition,  "gable  end  is  frame." 

The  defence  is,  that  the  policy  was  avoided  by  breach  of  war- 
ranty in  this,  that  by  the  application  and  policy,  Tesson  warranted 
that  the  premises  insured  were  built  of  the  materials  stated  in  the 
policy  and  application,  and  that  they  were  situated  entirely 
detached,  when  in  truth  the  warranty  was  false  in  this,  that  the 
distillery-building  was  not  built  of  brick,  but  that  the  third  story 
was  built  entirely  of  wood,  and  a  portion  of  the  distillery-building 
one  story  high,  60  feet  long  and  80  feet  wide,  was  built  entirely 
of  wood,  and  that  the  boilers  for  the  distillery  were  under  a  shed 
roof  outside  the  wall  of  the  distillery ;  and  as  a  further  defence, 
the  same  matter  was  set  up  as  a  fraudulent  concealment  and  mis- 
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representation  by  the  insured,  in  not  disclosing  the  entire  descrip- 
tion of  the  premises  as  they  really  existed. 

The  proof  conduced  to  show  that  Tesson  owned  but  one  dis- 
tillery, and  that  was  the  one  in  question ;  that  at  the  time  the 
insurance  was  effected,  Tesson,  who  was  in  the  vicinity  of  the 
premises,  acquired  the  distillery  by  foreclosure  of  mortgage,  and 
immediately  telegraphed  to  his  agent  in  St.  Louis  to  insure  it ; 
that  the  agent  went  to  the  office  of  defendant  and  made  known 
his  business,  and  the  agent  of  defendant  drew  up  the  application 
which  the  agent  of  Tesson  signed.  That  Tesson's  agent  stated 
at  the  time  that  he  did  not  know  that  this  description  was  correct, 
but  that  he  had  plats  of  it  at  his  office  and  would  go  and  fetch 
them,  and  if  the  description  was  inaccurate,  that  it  might  be  made 
perfect.  That  he  did  bring  the  plats,  and  left  them  with  defend- 
ant's agent.  These  plats  were  put  in  evidence,  and  one  of  the 
plats  had  written  underneath,  ^^  the  first  and  second  stories  are  of 
brick,"  and  the  evidence  conduced  to  show  that  the  distillery,  as 
a  whole,  stood  detached  from  any  other  buildings  of  adjoining 
proprietors ;  that  the  main  part  of  the  building  was  three  stories 
high,  two  stories  of  brick  and  the  third  story  of  wood ;  that  there 
were  boilers  set  in  brick  outside  of  the  buildings,  covered  with  a 
shed  roof,  on  posts  and  supported  against  the  wall,  with  an  engine 
in  the  cellar,  and  that  there  was  a  wooden  addition  to  the  main 
building  one  story  high,  and  some  60  feet  long,  and  30  feet  wide, 
and  in  connection  with  the  distillery,  and  as  part  of  it.  The 
defendant  introduced  several  insurance  agents  who  testified  to  the 
effect,  that  in  their  opinion,  the  risk  or  hazard  on  the  building  as 
it  was  proven  to  be,  would  be  greater  than  on  such  as  described 
in  the  application  and  policy.  Some  of  them  also  testified  that 
the  rate  of  premium  as  charged  in  the  policy,  was  ample  and 
sufficient  for  insurance  on  the  buildings  as  they  really  existed,  or 
were  shown  to  have  been. 

After  the  close  of  the  case,  the  parties  asked  instructions  pre- 
senting the  issues,  whether  this  distillery-building  was  the  identical 
subject  described  in  the  policy,  or  whether  there  was  a  misrepre- 
sentation of  any  material  fact,  or  a  breach  of  the  warranty 
created  by  embodying  the  representations  made  in  the  policy. 
But  the  court  refused  all  instructions  asked,  and  gave  an  instruc- 
tion to  the  effect  that  the  plaintiff  could  not  recover. 

This  case  was  before  this  court  formerly,  and  is  reported  in  40 
Vol.  XXI.— 4 
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Mo.  Rep.,  p.  36.  It  was  then  in  the  shape  of  a  bill  in  equity  to 
reform  the  policy,  on  the  alleged  ground  that  there  was  a  mistake 
ipade  in  describing  the  premises ;  biit  the  proof  in  the  opinion  of 
the  court  failed  to  establish  such  mistake.  Judge  Holmes,  in 
delivering  the  opinion  of  the  court,  said :  "  The  rule,  in  cases  of 
express  warranty,  is  that  it  is  wholly  immaterial  whether  the 
matter  warranted  were  material  to  the  risk  or  not ;  but  here  the 
question  is  rather  as  to  what  is  warranted.  This  depends  partly 
upon  the  true  interpretation  and  proper  construction  of  the  policy, 
and  upon  the  question  of  fact  whether  the  buildings  were  in  fact 
in  every  material  respect  the  same  as  they  were  described  in  the 
policy,  and  whether  the  actual  warranty  has  been  complied  with 
or  not.  It  becomes  essentially  a  question  whether  the  facts  not 
literally  embodied  in  the  description  in  the  policy,  and  so  not 
disclosed,  were  material  to  the  risk ;  and  there  can  be  no  doubt 
that  this  is  a  question  of  fact  for  a  jury."  The  judgment  was 
reversed  and  the  cause  sent  back,  so  that  the  plaintiff  might  pro- 
ceed at  law  upon  an  amended  petition,  if  h^  chose  so  to  do. 

As  the  record  now  stands  before  this  court,  the  ruling  above 
quoted  seems  to  be  more  favorable  to  the  defendant  than  the  facts 
of  this  case  can  justify. 

It  seems  that  neither  of  the  agents  at  the  time  the  application 
was  made,  had  any  definite  knowledge  of  the  exact  description  of 
the  building  or  the  materials  of  which  it  was  composed,  and  the 
evidence  also  conduces  to  show  that  as  part  of  such  description, 
maps  were  afterwards  to  be  produced  by  the  agent  of  Tesson,  and 
that  such  maps  were  in  fact  furnished.  That  underneath  one  of 
the  maps  was  written,  "the  first  and  second  stories  are  of  brick." 
Now  the  natural  inference  would  be,  that  the  rest  of  the  buildings 
above  the  ground  were  of  wood.  This  evidence  also  conduced  to 
show  that  the  whole  matter  was,  as  it  were,  in  fieriy  or  left  open  for 
the  delivery  of  the  maps.  Whether  such  maps  were  to  be  delivered 
or  shown  to  the  agent  of  the  defendants,  were  questions  of  fact 
to  be  determined  by  a  jury.  If  the  matter  was  left  open  as  indi- 
cated, till  the  maps  were  delivered  or  produced,  then  the  material 
facts  not  disclosed  in  the  application  and  policy  as  written  out, 
were  furnished,  and  the  agent  of  the  defendant  might  have 
returned  the  premium  and  withdrawn  the  policy;  but  no  such 
offer  appears  in  the  evidence. 

I  am  clearly  of  the  opinion  that  the  court  erred  in  withdraw- 
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ing  the  case  from  the  jury,  by  the  instraction  given  on  its  own 
motion.  It  was  in  the  nature  of  a  demurrer  to  the  evidence  pre- 
dicated on  all  the  facts  detailed  in  evidence  before  the  jury  on 
both  sides.  If  a  plaintiff  makes  out  a  case  upon  which  he  can 
go  to  the  jury,  the  court  has  no  right  after  the  defence  is  in  to 
assume  it  to  be  true,  and  require  the  jury  to  find  for  the  defend- 
ant, or,  wliich  is  the  same  thing,  to  declare  that  upon  the  whole 
ease  the  plaintiff  is  not  entitled  to  recover.  Assuming,  however, 
that  the  court's  instruction  was  based  alone  upon  the  plaintiff's 
case,  it  was  not  proper  thus  to  take  the  case  from  the  Jury.  The 
facts  given  in  evidence  by  the  plaintiff,  if  true,  it  seems  to  me 
made  out  a  primd  facte  case,  and  the  jury  ought  to  have  been 
suffered  to  pass  upon  them. 
Judgment  reversed  and  cause  remanded. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

supreme  court  of  kansas.* 

supreme  court  of  martland.' 

supreme  judicial  court  op  new  hampshire.' 

court  of  chancery  op  new  jersey.* 

supreme  court  op  new  york.* 

Agent. 

Evidence  of  Agency — Province  of  the  Court  and  Jury  at  to  a  Question 
of  Agency. — The  declarations  of  a  broker  or  of  an  agent  are  not  per  se 
evidence  of  agency;  but  when  evidence  of  facts  tending  to  show  that 
the  relation  of  principal  and  agent  existed,  has  heen  offered  directly  or 
eircumstantially,  it  is  then  the  province  of  the  jury  to  determine  whether 
there  is  such  proof  of  agency  as  to  make  the  declarations  of  the  sup- 
posed agent  hinding  on  the  principal :  National  Mechanics*  Bank  v. 
Naiionnl  Bank  of  Baltimore^  36  Md. 

The  declarations  of  an  agent  are  not  admissihle  to  hind  the  principal 
until  th^  agency  is  estahlished  \  hut  where  there  is  evidence  of  agency, 
although  not  full  and  satisfactory,  such  evidence  should  be  submitted  to 
the  jury  who  are  the  exclusive  judges  of  its  weight :  Id. 

It  \&  not  the  province  of  the  court  to  determine  the  question  of  agency 

1  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  10  Kansas  Bep. 
s  Jrom  J.  S.  Stockett,  Esq.,  Reporter ;  to  appear  in  86  Md.  Bep. 

*  From  the  Judges ;  to  appear  in  51  N.  H.  Bep. 

^  From  C.  £.  Qreen,  Esq.,  Beporter ;  to  appear  in  vol.  8  of  his  reports. 

•  From  Hon.  0.  L.  Barbour,  Beporter ;  to  appear  in  yol.  86  of  his  reports. 
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vdnon;  but  to  decide  whether  there  is  any  evidence  tending  to  proTe 
agency :  Id, 

Amendment. 

In  furtherance  of  Justice. — Where  a  party  had  obtained,  through 
legal  proceedings,  an  unjust  advantage,  and  in  these  proceedings,  has 
made  a  mistake,  be  it  ever  so  trivial,  the  law  will  not  tolerate  an  anoend- 
ment  to  secure  him  in  his  advantage :  Foreman  v.  Scott,  10  Kans. 

When  it  is  in  furtherance  of  justice,  the  law  looks  tolerantly  on  mis- 
takes, and  seeks  to  uphold  whatever  is  honestly  attempted  to  be  done  :  Id. 

Where  a  defendant  has  not  been  regularly  served  by  summons  or 
publication  of  notice,  the  record  cannot  be  amended  afler  judgment  so 
as  to  bring  him  into  court  and  sustain  the  judgment :  Id. 

But  where  a  defendant  has  been  regularly  served,  and  there  is  simply 
a  defect  in  the  return  of  the  officer,  or  the  proof  of  publication,  that 
defect  can  be  cured  by  amendment,  so  as  to  conform  to  the  facts :  Id. 

Auction.    See  FroMds^  Statute  of. 
Bailment. 

Commodatum. — A.  loaned  a  sulky  and  harness,  the  former  the  pro- 
perty of  his  father,  to  B.,  to  drive  and  exercise  his  horse  over  the  track 
of  the  Fair  grounds  of  an  Agricultural  Society.  Whilst  so  driving,  the 
horse  ran  away  and  broke,  and  greatly  injured  or  destroyed  the  articles 
loaned.  Held,  that  the  lender,  though  not  the  owner  of  the  sulky,  could 
maintain  an  action  against  the  borrower  to  recover  its  value,  and  such 
recovery  could  be  pleaded  in  bar  by  him  in  a  subsequent  suit  by  the 
owner :   Casey  v.  Suter,  36  Md. 

Bankruptcy. 

Assignee  in  Bankruptcy — Construction  of  the  Bankruptcy  Act, — A 
judgment  for  $103.78,  &c.,  was  recovered  by  a  bankrupt  prior  to  his 
becoming  such,  on  the  8th  of  July  1867.  The  suit  in  which  the  judg- 
ment was  recovered,  was  commenced  on  the  18th  of  September,  1861, 
on  a  promissory  note,  dated  2d  of  April  1861,  for  $153.78.  Afterwards, 
by  order  of  the  court,  passed  on  the  22d  of  April  1870,  the  original 
judgment  was  amended  and  entered  for  the  sum  of  $153.78,  &c.  The 
conveyance  of  the  property  of  the  bankrupt  to  his  assignee, .  was 
made  on  the  15th  of  June  1869.  In  a  suit  by  the  assignee  of  the 
bankrupt  to  recover  on  this  judgment,  his  right  to  maintain  the  action 
was  denied  upon  the  ground  that  the  judgment  being  subsequent  in  date 
to  the  assignment,  was  not  conveyed  thereby,  but  was  the  property  of 
the  bankrupt.     Meld: 

1st.  That  the  cause  of  action  and  the  original  judgment  thereon, 
being  antecedent  to  the  application  in  bankruptcy,  and  to  the  assign- 
ment, passed  by  operation  of  law  to  the  assignee,  subject  to  the  right  of 
the  bankrupt  to  have  the  judgment  alteired  and  corrected. 

2d.  That  the  subsequent  action  of  the  court,  increasing  the  amount  of 
the  judgment,  did  not  in  any  manner  impair  the  right  or  obligation  of 
the  assignee  to  sue  for  and  recover  the  amount  as  finally  ascertained  : 
Zantzinger  v.  Ribble,  Assignee,  36  Md. 

The  provision  of  the  Act  of  Congress,  establishing  a  uniform  system 
of  bankruptcy,  which  prescribes  that  as  soon  as  the  assignee  is  appointed 
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and  qualified,  the  judge  or  register  shall  by  an  instrument  under  hd$ 
handy  assign  and  convey  to  such  assignee  all  the  estate,  real  and  personal, 
of  the  bankrupt,  is  merely  directory,  and  the  signature  of  the  judge  is 
not  essential  to  the  assignment,  where  some  equally  formal  mode  has 
been  adopted,  sanctioned  by  the  seal  of  the  court,  which  imports  verity, 
and  gives  authenticity  to  all  the  judicial  acts  of  tlie  judge  :  Id, 

The  right  of  an  assignee  of  a  bankrupt  to  sue  for  and  recover  a 
debt  due  the  bankrupt  prior  to  his  bankruptcy,  does  not  depend  upon 
the  instrument  of  assignment  prescribed  bv  the  bankrupt  act;  such 
right  is  vested  in  him  in  virtue  of  the  adjudication  of  bankruptcy,  and 
his  appointment  as  assignee :  Id, 

An  instrument  of  writing  purporting  to  assign  under  the  Act  of  Con- 
gress, establishing  a  uniform  system  of  bankruptcy,  all  the  property  of 
a  bankrupt  to  the  assignee  therein  named,  certified  by  the  AwAs.  of  the 
District  Court  of  the  United  States,  for  the  District  of  ¥lB|inia,  under 
the  seal  of  his  court  to  be  a  true  copy  of  the  original  assignment  on  file 
in  his  office,  is  admissible  in  evidence,  and  sufficient  to  show  the  as- 
signee's right  to  sue  in  behalf  of  the  bankrupt's  estate  :  Id 

Common  Carribr. 

Contract  to  carry  beyond  Carrier's  own  Route — Conflict  of  Laws, — ^The 
defendants,  who  were  common  carriers  between  P.  and  B.,  carried  from 
P.  to  B.  a  parcel  directed  to  R.,  a  place  beyond  their  route,  and  deli- 
vered it  to  the  next  carrier  according  to  the  usage  of  the  business,  and 
the  parcel  w%p  lost  beyond  B.  The  judge  who  tried  the  facts  did  ndt 
find  an  undertaking  of  the  defendants  for  carriage  beyond  B.,  and  there- 
upon gave  a  general  verdict  for  the  defendants.  HeM^  that  there  was 
no  ground  for  setting  aside  the  verdict :   Gray  v.  Jackson,  51  N.  H. 

When  a  contract  is  made  by  a  common  carrier  in  one  state  to  trans- 
port goods  from  that  state  into  another,  and  the  goods  are  lost,  the  rights 
of  the  parties  are  governed  by  the  law  of  the  state  in  which  the  loss 
happens  :  Id. 

Conflict  of  Laws.     See  Common  Carrier, 

Constable. 

Action  by. — A  constable  has  such  an  interest  in  property  upon  which 
he  has  levied  by  virtue  of  executions,  as  will  enable  him  to  maintain  an 
action  to  recover  the  possession  thereof  from  one  who  has  purchased 
the  same  of  the  defendant  in  the  executions,  aHer  levy :  Rue  v.  Perry, 
63  Barb. 

Void  Process. — The  rule  justifying  an  officer  in  the  seizure  of  pro- 
perty under  executions  good  on  their  face,  but  really  void  as  to  the 
party,  for  want  of  jurisdiction,  is  intended  to  be  a  rule  of  protection 
merely :  Id. 

Although  an  officer  may  defend  under  such  process,  he  cannot  build 
up  a  title  upon  it  so  as  to  maintain  actions  against  third  persons :  Id. 

Constitutional  Law. 

Power  of  Legislature  to  bind  its  Successors — Action — Riyht  to  contest 
an  Election  not  a  vested  Right — Evidefnce  in  contested  Elections. — The 
ordinary  effect  of  a  repeal  of  a  statute  is  to  put  an  end  to  all  proceed- 
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ings  under  it,  pending  and  undetermined :  GiUiland  et  al.Y.  Schuyler  et 
cU.,  10  Kans. 

In  matters  of  pure  legislation,  and  where  nothing  results  in  the  nature 
of  contract  or  vested  rights,  no  one  legislature  can  hind  another :  Id. 

The  right  to  contest  an  election  is  not  a  vested  right.  Given  by  one 
legislature  it  may  be  taken  away  by  another :  Id. 

Chapter  104  of  the  General  Statutes  has  a  prospective  application, 
and  until  repealed  prescribes  the  rules  for  determining  the  effect  and 
construction  of  the  statutes  of  each  legislature :  Id. 

The  repeal  by  the  legislature  of  1871  of  the  Act  of  1869,  for  •con- 
testing an  election  for  the  location  or  relocation  of  county  seats,  did  not 
put  an  end  to  proceedings  in  contests  then  pending  under  said  act :  Id. 

On  the  trial  of  a  contested  county-seat  election,  a  witness  cannot  be 
allowed  to  state  what  other  persons  not  parties  to  tl\e  record  told  him 
subsequent  to  the  election,  as  to  the  number  of  times  and  the  names 
under  which  they  claimed  to  have  voted :  Id. 

Where  testimony  is  erroneously  received,  which  may  have  influenced 
the  court  or  jurv  in  the  findings  or  verdict,  the  error  cannot  be  consi- 
dered immaterial :  Id. 

Mere  irregularities  on  the  part  of  election  officers,  or  their  omission 
to  observe  some  merely  directory  provision  of  the  law,  will  not  vitiate 
the  election :  Id. 

Unless  a  fair  consideration  of  the  statute  shows  that  the  legislature 
intended  compliance  with  the  provision  in  relation  to  the  manner  to  be 
essential  to  the  validity  of  the  proceeding,  it  is  to  be  regarded  as  di- 
rectory merely :  Id. 

An  election  is  valid,  though  there  be  but  two  judges  appointed  or 
acting :  Id. 

That  one  of  the  judges  was  not  present  at  the  polls  when  elected,  and 
that  the  clerks  were  not  appointed  by  the  judges,,  will  not  vitiate  the 
election  when  the  judges  recognised  the  clerks  as  properly  acting,  and 
both  judges  and  clerks  acted  during  the  election,  receiving  the  ballots, 
counting  the  votes  and  making  the  returns,  without  any  question  by 
any  one  as  to  their  authority.  They  were  at  least  officers  dt  facto ^  and 
their  acts  as  such  officers  cannot  be  questioned  collaterally  :  Id. 

Evidence  of  a  preparation,  and  an  opportunity  for  and  an  inclination 
to  wrongdoing,  are  not  of  themselves  sufficient  to  sustain  a  finding  of  such 
wrongdoing :  Id. 

Sections  10,  18  and  64,  of  the  Election  Law  (Gen.  Stat.,  pp.  406, 
408  and  420),  are  directory  in  their  provisions,  and  a  disregard  of  them 
will  not  necessarily  vitiate  an  election :  Id 

Election  officers  who  wilfully  neglect  or  corruptly  act  in  the  discharge 
of  any  duty  under  the  election  laws  are  liable  to  prosecution  and  pun- 
ishment for  misdemeanor :  Id. 

Corporation.    See  Statutes, 
Costs. 

Non-resident — Endorser  of  the  Writ. — An  endorser  of  the  writ  of  a 
non-resident  is  not  released  by  the  plaintiff  becoming  a  resident  of  the 
stAte :  Hey  wood  v.  Benton^  51  N.  H. 

A  return  upon  a  writ  of  execution  of  non  est  inventus^  or  not  satisfied, 
procured  by  a  defendant  in  bad  faith,  and  with  a  fraudulent  purpose  of 
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fixing  the  endorser,  is  not  sach  a  return  as  the  law  contemplates,  in 
order  U>  fix  the  endorser :  Id. 

So  long  as  good  faith  is  observed,  the  defendant  is  not  boand  to  active 
diligence  in  collecting  his  costs  of  the  original  plaintiff.  Nor  is  he 
boand  to  take  oat  execution  against  the  body ;  nor  is  he  necessarily  re- 
quired to  deliver  it  to  the  officer  in  season  to  make  sale  of  an  equity  of 
redemption  in  real  estate :  Id, 

Covenant. 

Rummng  voith  Land —  Warranty — Damaget. — Covenants  for  title  run 
with  the  land,  enare  to  the  protection  of  the  owner  for  the  time  being 
of  the  estate  which  they  are  intended  to  assure,  and  they  may  be  en- 
forced not  only  by  the  covenantee  and  his  representatives,  but  by  his 
heirs,  devisees  and  alienees :  Orufield  v.  Storty  36  Md. 

In  actions  on  covenant  of  warranty  it  is  necessary  to  prove  that  the 
eviction  of  the  plaintiff  was  had  under  a  title  paramount,  and  existing 
at  the  date  of  the  covenant,  and  the  narr,  must  so  allege,  and  if  it  fail 
to  do  so,  it  will  be  held  bad  on  demurrer :  Id, 

In  an  action  of  covenant  for  title  by  the  assignee  of  the  covenantee, 
the  measure  of  damages  is  the  consideration  which  the  assignee  paid  to 
his  immediate  grantor,  with  interest  from  the  date  of  the  eviction,  and 
costs  in  the  ejectment  suit;  with  the  limitation,  however,  that  the 
amount  recovered  cannot  exceed  the  consideration  received  by  the  cove- 
nantor for  the  same  lands  :  Id. 

In  an  action  of  covenant  of  title  by  the  assignee  of  the  covenantee, 
counsel  fees  paid  by  him  in  defending  the  ejectment  suit  cannot  be  reco- 
vered as  part  of  the  damages,  he  having  voluntarily  undertaken  to  defend 
his  title  instead  of  giving  notice  to  the  covenantor  or  those  bound  by 
the  covenant  to  do  so :  M. 

Where  notice  is  given  to  the  covenantor  or  those  bound  by  the  cove- 
nant, and  they  refuse  to  defend  the  title,  the  covenantee  or  his  assignee 
has  the  right  to  employ  counsel  for  that  purpose,  and  may  recover  in 
an  action  on  the  covenant  such  reasonable  fees  as  he  has  been  compelled 
to  pay :  Id. 

Where  an  action  is  brought  on  a  covenant  of  warranty  against  the 
heirs  of  the  covenantor,  they  are  jointly  liable,  and  the  verdict  should 
be  against  them  in  9olido :  Id. 

In  actions  on  covenants  of  warranty,  limitations  do  not  begin  to  run 
until  there  is  a  breach  of  the  covenant :  Id. 

A  covenantee  or  his  assignee  who  has  suffered  eviction,  is  not  bound 
to  seek  satisfaction  of  his  claim  out  of  the  personal  estate  of  the  cove- 
nantor before  recovery  can  be  had  iigainst  his  heirs :  Id. 

In  an  action  on  warranty  of  title  against  the  heirs  of  the  covenantor, 
by  the  assignee  of  the  covenantee,  the  record  of  the  ejectment  suit  is 
admissible  as  evidence  aeainst  the  defendants,  to  prove  the  fact  of  the 
judgment  of  eviction,  although  they  had  received  no  notice  of  the 
pendency  of  the  suit  in  ejectment :  Id. 

Damaobs.     See  Covenant — Mortgage. 

Doo. 

Liability  of  Owners  for  Damages  by. — Under  General  Statutes,  ch. 
105,  §  8,  the  owner  or  keeper  of  a  dog  is  liable  to  the  person  injured  by 


Digiti 


zed  by  Google 


66  ABSTRACTS  OF  RECBNT  DECISIONS. 

it,  for  double  the  damages  sostained,  whether  such  owner  or  keeper  had 
notice  of  the  vicious  habits  of  the  animal  or  not :  Ome  v.  Roberts^  51 
N.  H. 

The  double  damages  under  this  statute  may  be  recovered  in  an  action 
of  debt,  without  previously  determining  the  actual  damages  in  an  action 
on  the  case  :  Id, 

Election.    See  Constitutional  Law. 
Equity. 

Multifarious  Bill — Contract  to  sell — Statvie  of  Frawh, — A  biM  by  a 
husband  and  wife  praying  performance  of  one  or  the  other  of  two  agree- 
ments, the  one  a  parol  agreement  made  with  the  husband,  and  the  other 
a  written  agreement  made  with  the  wife,  both  for  the  conveyance  by 
the  defendant  of  the  same  premises  upon  the  same  terms,  is  not  multi- 
farious :   Oreen  and  Wife  v.  Richards^  8  C.  E.  Green. 

Such  bill  might  have  been  demurrable  for  a  misjoinder.  But  here 
the  error  is  not  such  that  the  court  will  refuse  relief  on  this  technical 
objection,  after  the  defendant  has  allowed  the  cause  to  proceed  to 
hearing:  Id, 

Taking  possession  of  the  premises  under  a  parol  agreement  for  their 
conveyance,  is  such  part  performance  as  will  take  the  case  out  of  the 
Statute  of  Frauds  and  support  the  suit  on  the  agreement;  part  payment 
will  not :  Id, 

A  memorandum  endorsed  on  a  receipt,  &c.,  as  follows :  ^^  This  is  to 
show  that  I  agree  to  sell  to  Mrs.  G.,  house  and  lot  No.  71,  Ferry  Street, 
for  the  sum  of  $2500,  and  that  when  there  is  $500  paid  and  the  back 
rent,  I  will  give  her  the  deed  and  take  a  mortgage  for  $2000,''  signed 
T.  E.  R.,  is  a  contract  certain  and  definite,  except  as  to  whether  the 
mortgage  should  draw  interest  or  not,  but  there  being  no  agreement  for 
time,  and  the  purchaser  not  being  entitled  to  any  credit,  a  court  of 
equity  will  presume  it  to  have  been  the  intention  of  the  parties  that  the 
mortgage  should  be  made  payable  on  demand,  and  enforce  the  con-  ' 
tract:  Id, 

Jurisdiction. — The  appearance  of  a  defendant  to  a  bill  in  equity,  con- 
fers jurisdiction,  unless  it  be  for  the  sole  purpose  of  setting  up  the  want 
of  jurisdiction :  Merrill  y,  HaugTUon,  et  a/.,  51  N.  H. 

Therefore,  if  the  party  appear  and  make  this  objection,  and  at  the 
same  time  demur  to  the  bill  for  want  of  equity,  the  defect  of  jurisdiction 
is  cured :  Id, 

A  bill  in  equity  brought  to  redeem  stocks  pledged  to  the  defendants, 
may  be  sustained,  although  they  may  have  sold  the  stocks;  and  in  case 
it  be  out  of  their  power  to  return  the  stocks,  the  court  may  in  a  proper 
case  decree  compensation :  Id, 

Estoppel.     See  Grant — Instirance, 

Standing  by  and  allowing  Party  to  expend  Money  under  belief  he  was 
Ovmer. — When  a  party  purchases  land  at  its  full  fair  value,  and  suppos- 
ing it  to  be  free  from  encumbrance,  erects  buildings  of  considerable 
value,  and  judgment-creditors  of  the  former  owner  of  the  land  with 
knowledge  that  the  buildings  were  being  erected,  and  having  reason  to 
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belieye  tliat  it  was  done  UDder  a  mistake,  by  their  silence  ana  acquies- 
cence, fraaduleotlj  encourage  him  to  go  on  and  erect  his  buildings,  and 
then  issue  an  execution,  the  sale  of  the  buildings  will  be  restrained : 
DeOette  v.  Kembk  and  Others,  8  G.  E.  Green. 

Fee  Simple. 

OreaHcm  of  cm  Estate  in  Fee — Nature  of  the  Estate  convet/ed^  deter- 
mined by  the  Object  to  be  effected — Declaration  of  Trust, — Words  of 
limitation  or  inheritance  are  not  essential  to  create  an  estate  in  fee,  nor 
is  the  nature  of  the  estate  conveyed,  whether  a  trust,  or  use  executed, 
determined  so  much  by  the  terms  used,  as  by  the  object  to  be  effected : 
JSawldns  y.  Chapmanj  86  Md. 

A  deed,  after  reciting  certain  judgments,  and  the  fact  that  they  had 
been  superseded  by  A.  and  B.,  and  that  C.  was  desirous  of  securing  them 
against  any  damage  or  injury  which  might  arise  in  consequence  of  having 
become  his  security,  conveyed  unto  D.  ^^  all  the  right,  title  and  interest 
of  C.  and  wife  "  in  the  land  described,  '^  in  trust  for  the  use  and  behoof 
of  the  said  A.  and  B. ; "  with  the  proviso  that  if  the  said  C.  should  save 
A.  and  B.  from  all  damage  or  injury  which  might  result  from  having 
superseded  said  judgments,  then  the  deed  was  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue  in  law.  Held,  that  by  virtue  of  the 
intention  of  the  grantors  and  the  ends  to  be  accomplished,  the  deed  con- 
veyed to  the  grantee  the  legal  estate  in  fee  in  the  lands  therein  described, 
with  power  to  sell  and  convey  for  the  benefit  of  the  cestuis  que  trust  on 
condition ;  which  being  a  naked  trust,  unaccompanied  with  a  beneficial 
interest,  descended  on  the  death  of  the  grantee  to  his  heir  at  common 
law,  as  provided  by  the'  Act  of  1831,  ch.  811,  §  11 :  Id. 

Frauds,  Statute  of. 

Bids  for  several  Articles  at  an  Auction  Sale  one  Contract —  Vendor* s 
Lien. — Plaintiff  sold  the  furniture  in  his  hotel  and  his  stable  stock  at  the 
same  auction  and  upon  the  same  terms  and  conditions,  and  defendant 
purchased  a  large  number  of  separate  articles  upon  as  many  separate 
oids  and  at  separate  and  distinct  prices,  many  of  which  were  less  than 
$33.  This  was  regarded  as  an  entire  contract  for  the  whole  of  the 
property  thus  purchased  by  the  defendant  at  the  aggregate  price,  and 
will  thus  be  within  the  Statute  of  Frauds,  if  the  aggregate  price  exceeds 
$33 :  Jenness  et  al,  v.  WendeU,  61  N.  H. 

In  such  case  a  delivery  and  acceptance  of  a  part  of  the  goods,  will 
take  the  entire  contract  out  from  the  operation  of  the  Statute  of  Frauds : 
Id. 

And  it  would  make  no  difference  whether  the  sale  was  completed  in 
one  day  or  extended  through  two  or  more  days :  Id. 

Where  the  terms  of  the  sale  are  "  cash  on  delivery/'  the  vendor  may 
hold  a  lien  upon  the  property  until  the  price  is  paid  if  he  chooses,  or 
he  may  waive  the  payment  and  his  lien,  in  which  case  the  title  to  the 
property  will  vest  in  the  purchaser  from  the  time  of  the  sale  :  Id, 

A  declaration  for  goods  sold  and  delivered  may  be  amended  by  adding 
a  count  for  the  same  goods  bargained  and  sold,  without  changing  the 
form  or  the  cause  of  action. 

Grant. 

Where  a  grantor  with  warranty  has  no  title  to  the  premises  conveyed 
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at  the  date  of  the  conTeyanoe,  if  he  subsequently  acquires  an  estate 
therein,  such  acquired  estate  will  enure  to  the  benefit  of  the  grantee  ; 
if  not  by  estoppel,  it  will  upoh  the  principle  of  avoiding  circuity  of 
action  :  Tefft  v.  Munsan  et  cU,,  63  Barb. 

A  mere  grant  operates  upon  the  possession ;  it  simply  conveys  the 
estate  and  interest  which  the  grantor  had  in  the  premises  granted.  If 
the  grantor  had  no  estate,  there  is  no  estate  to  be  accepted ;  so  that  on 
the  conveyance  by  grant  only  of  lands,  by  deed  or  mortgage,  the  grantee 
is  not  estopped  from  averring  that  his  grantor  had  nothing  in  the  lands 
granted:  Id. 

But  where  the  conveyance  is  by  warranty  the  rule  is  different.  In 
that  case  the  warranty  will  rebut  and  bar  the  grantor  and  his  heirs  of  a 
future  right ;  not  because  a  title  ever  passes  by  such  a  grant,  but  the  . 
principle  of  avoiding  circuity  of  action  interposes  and  prevents  the 
grantor  from  impeaching  a  title,  to  the  soundness  of  which  he  must 
answer  on  his  warranty :  Id. 

Highway. 

Invalid  laying-out. — Where  the  petition  for  a  highway  made  a 
stake  and  stones  in  an  existing  highway  one  of  the  termini,  and  the 
road  laid  out  struck  this  highway  more  than  one  hundred  rods  north- 
erly of  that  terminus,  and  then  over  that  highway  to  that  bound,  it 
was  held  that  this  was  such  a  departure  from  the  highway  prayed  for, 
as  to  render  the  laying-out  invalid :  Flanders  v.  Cokorook,  51  N.  H. 

Husband  and  Wife. 

Liability  of  Wife  upon  Notes. — ^The  obligation  of  a  married  woman, 
except  in  the  cases  where  her  separate  property  is  involved,  is  void : 
Ransel  v.  De  Witt,  63  Barb. 

A  married  woman  is  not  liable  upon  a  promissory  note  signed  by  her 
as  surety  for  another,  or  upon  one  given  in  renewal  thereof,  although 
she  has  a  separate  estate ;  where  there  is  nothing  to  show  a  charge,  or 
an  intent  to  charge  such  estate,  or  that  her  estate  was  benefited,  and 
no  evidence  (except  by  implication)  to  show  that  the  note  was  given 
upon  the  credit  of  such  estate :  Id. 

When  a  Husband  may  sue  in  his  own  Name,  to  enforce  a  Contract  re- 
lating to  his  Wife*s  Property. — Where  a  married  man  under  a  contract 
to  pay  him  individually,  one-half  of  the  expense,  erects  a  divisional 
fence  between  the  lands  of  his  wife  and  those  of  an  adjoining  proprietor, 
he  is  entitled  to  sue  in  his  own  name  to  recover  the  amount,  notwithstand- 
ing he  may  have  acted  as  the  agent  of  his  wife  in  having  the  fence 
erected :   Wilson  v.  Sands,  36  Md. 

Insurance. 

Fire  Insurance — Implied  Waiver — Estoppel — Oonstruction  of  Clauses 
in  a  Policy  of  Insurance  against  Fire — BuHder^s  Risk — Evidence  of 
insurable  Interest. — ^Where  the  preliminary  proofe  of  the  loss  by  fire  of 
property  insured  are  furnished  to  the  insurance  company  within  a 
reasonalTle  time,  and  no  objection  is  then  made  to  such  proofs  or  to  the 
absence  of  a  certificate  required  of  the  insured  by  a  condition  of  the 
policy,  and  the  insurance  company  months  afterwards  refuses  to  pay  the   . 
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loss  under  the  policy  upon  other  and  distinct  grounds,  and  at'  the  time 
of  Bueh  refusal  makes  no  objection  to  the  proofs  of  loss,  or  to  the 
absence  of  the  certificate,  it  will  be  estopped  in  an  action  on  the  policy, 
to  set  up  and  rely  upon  such  objections,  notwithstanding  the  policy  pro- 
vides that  "  nothing  but  a  distinct  specific  agreement,  clearly  expressed 
and  endorsed  on  the  policy,  shall  operate  as  a  waiver  of  any  printed  or 
written  condition,  warranty  or  restriction  therein  : ''  Franklin  Fire  Ins, 
Co.  V.  Chicago  Ice  Co.,  36  Md. 

A  clause  in  a  policy  of  insurance  against  fire,  that  '^  nothing  but  a 
distinct  specific  agreement,  clearly  expressed  and  endorsed  on  the  policy, 
shall  operate  as  a  waiver  of  any  printed  or  written  condition,  warranty  or 
restriction  therein/'  refers  to  those  conditions  and  provisions  of  the 
policy  which  enter  into  and  form  a  part  of  the  contract  of  insurance, 
and  are  essential  to  make  it  a  binding  contract  between  the  parties,  and 
which  are  properly  designated  as  conditions  ;  it  has  no  reference  to  those 
stipulations  which  are  to  be  performed  after  a  loss  has  occurred,  such  as 
giving  notice  and  furnishing  preliminary  proofs  of  the  loss  :  Id, 

Where  from  the  character  and  structure  of  a  building  insured,  and 
the  use  made  of  it,  it  is  necessary  to  employ  workmen  the  year  round 
to  repair,  and  keep  it  in  thorough  condition  for  the  business  to  which  it 
is  appropriated,  such  employment  of  workmen  thereon  does  not  vitiate 
the  policy  under  the  memorandum  printed  thereon,  entitled  *^  Builder's 
Risk,"  which  provides  that  "  the  working  of  carpenters,  roofers,  tin- 
smiths, gas-fitters,  plumbers  or  other  mechanics  in  building,  altering  or 
repairing  the  premises  named  in  this  policy,  will  vitiate  the  same,  unless 
permission  for  such  work  be  endorsed  in  writing  hereon  :"  Id, 

The  true  intention  of  this  article  in  the  policy  is  to  prohibit  such 
hazardous  use  of  the  building  insured,  as  is  generally  denomiuated 
*'  buil^ier*s  risk"  which  arises  from  placing  it  in  the  possession,  or  under 
the  control  of  workmen  for  rebuilding,  alteration  or  repairs ;  it  does  not 
refer  to  such  repairs  as  are  indispensable  to  the  proper  conduct  of  the 
business  to  which  the  building  is  appropriated :  Id, 

A  person  in  possession  of  property,  claiming  and  occupying  it  as  its 
owner,  is  primd  facie  presumed  to  be  seised  in  fee ;  and  in  absence  of 
any  proof  of  an  outstanding  title  in  others,  or  of  any  encumbrance  upon 
the  property,  this  primd  facie  presumption  is  sufficient  to  show  an  insur- 
able interest  therein :  Id, 

International  Law.    See  Judginent, 
Judgment. 

Action  on  Judgment — Judgment  is  Contract — An  action  can  be  main- 
tained on  a  domestic  judgment  in  this  state :  Bums  et  al,  v.  Simpson  et 
oZ.,  10  Kans. 

In  an  action  on  a  domestic  judgment  it  is  ifot  necessary  to  aver  per- 
sonal service :  Id. 

'  When  the  action  is  founded  on  a  judgment  a  copy  of  the  judgment 
sned  on  should  be  filed  with  the  petition,  but  the  neglect  so  to  do 
should  be  taken  advantage  of  by  motion,  and  cannot  be  reached  by 
demurrer:  Id. 

Strictly  speaking,  a  judgment  is  a  contract,  and  of  that  class  of  con- 
tracts called  specialties  but  the  word  contract  is  not  ordinarily  used  in 
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a  sense  that  includes  judgments ;  nor  is  it  generally  so  used  by  law 
writers ;  nor  is  it  so  used  in  section  twenty  of  the  code  of  civil  procedure 
of  1859  '.Id, 

The  sixth  sub-division  of  section  eighteenth  of  the  code  of  1868,  will 
not  be  given  a  construction  that  will  absolutely  cut  off  all  rights  of 
action,  when  the  same  had  not  been  barred  by  previous  statutes  :  Id. 

Vacation  of  void  JudgmerU — Judgment  against  Person  inside  Con- 
federate Lines. — A  void  judgment  may  be  vacated  and  set  aside  at  any 
time,  on  motion  of  the  defendant,  and  this  though  the  judgment  had 
been  rendered  more  than  three  years  before  the  code  of  1868  took  effect : 
Forman  v.  Scott,  10  Kans. 

Where  one,  after  the  commencement  of  the  late  war,  voluntarily  left 
his  place  of  residence  within  the  Union  lines,  and  entered  the  Con- 
federate lines,  and  joined  the  Confederate  army,  he  cannot  avoid  pro- 
ceedings regularly  prosecuted  against  him  aa  an  absentee,  on  the  ground 
of  his  inability  to  return  or  to  hold  communication  with  the  place  where 
the  proceedings  were  had :  Id. 

Landlord  and  Tenant. 

When  Equity  wHlnot  Intervene  between  Landlord  and  Tenant. — Where 
the  relation  of  landlord  and  tenant  exists,  and  through  failure  of  the 
landlord  to  take  the  necessary  steps,  as  provided  by  law,  to  terminate 
the  tenancy  at  its  expiration  and  summarily  eject  the  tenant  holding 
over,  the  tenant  has  acquired  the  right  to  continue  the  tenancy  at  suffer- 
ance, or  for  another  year,  a  court  of  equity  will  not  intervene  and  oust 
him  because  he  is  a  bad  manager,  or  is  vicious  and  disagreeable  to  his 
landlord,  or  is  insolvent :  Blain  v.  Everittf  36  Md. 

Merqer. 

Purchase  of  Eqydty  of  Redemption  by  Mortgagee. — Stated  generally, 
the  law  is  that  when  the  mortgagee  purchases  the  equity  of  redemption 
of  the  mortgagor,  his  mortgage  interest  is  extinguished.  But  this 
general  doctrine  is  subject  to  qualifications.  Merger  is  not  favored  in 
equity,  and  is  never  allowed  unless  for  special  reasons  and  to  promote 
the  intention  of  the  party :  Clos  and  others  v.  Boppe,  8  C.  E.  Green. 

When  the  equities  are  subserved  by  keeping  the  mortgage  alive,  and 
no  injury  or  injustice  is  thereby  wrought,  it  is  not  extinguished:  Id. 

When  the  mortgaged  premises  were  afterward  conveyed  to  a  mortga- 
gee, though  not  purchased  by  him,  and  he  did  not  derive,  or  expect  to 
derive,  any  benefit  from  the  conveyance,  and  it  was  not  his  intention 
to  have  his  mortgage  extinguished,  he  is  entitled  to  recover  the  amount 
due  thereon :  Id. 

Mortgage. 

As  Collateral  Security* for  Nbte^. — A  mortgagee  holding  two  notes, 
secured  by  one  mortgage,  can  transfer  one  note  and  the  mortgage,  so  as 
to  give  that  note  priority  in  satisfaction  out  of  the  mortgaged  property  : 
Noyes  v.  White  et  al.y  10  Kans. 

An  endorsement  of  the  one  note,  with  an  assignment  of  *^  all  the 
right,  title  and  interest  of  the  mortgagee  in  the  mortgage  *'  will  be 
sufficient  in  the  absence  of  all  circumstances  indicating  a  contrary  inten- 
tiouj  to  give  to  the  holder  of  such  note  priority :  Id. 
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Before  protest-damages  can  be  recovered,  there  must  be  each  demand 
and  notice  as  will  charge  the  endorser :  Id. 

Right  of  Assignee — Fledge  of  Mortgage  cts  Collateral  Security  for  a 
Note — Subrogation, — An  assignee  takes  a  mortgage  subject  to  all  the 
equities  to  which  it  was  liable  in  the  hands  of  his  assignor.  And  where 
the  mortgage  has  been  pledged  as  security  for  the  payment  of  a  note, 
he  is  entitled  in  a  suit  for  foreclosure,  only  to  a  decree  for  the  balance 
due  on  the  mortgage  after  deducting  the  amount  of  the  note :  Kamend 
V.  HtteUng  cmd  othersy  8  C.  E.  Green. 

Where  the  mortgagor  has  paid  the  note,  and  the  note  and  mortgage 
have  been  delivered  to  him,  he  is  subrogated  in  the  place  of  the  payee 
of  the  note  as  her  assignee,  and  will  be  allowed  the  amount  as  a  credit 
on  the  mortgage :  Id, 

A  deduction  allowed  by  the  payee  from  the  amount  really  due  on  the 
note  does  not  enure  to  the  benefit  of  the  complainant.  A  receipt  being 
taken  in  full  of  the  payee's  claim  on  the  bond  and  mortgage,  the  mort- 
gagor is  entitled  to  a  credit  on  the  mortgage  for  the  full  amount  of  the 
note:  Id, 

The  bond  and  mortgage  were  lawfully  pledged  by  the  note.  It  does 
not  require  a  written  instrument  to  assign  a  bond  even  at  law.  In 
this  case  a  mere  delivery  of  the  bond  and  mortgage  would  have  been 
sufficient:  Id, 

This  assignment  does  not  come  within  the  provisions  of  the  second 
seetion  of  the  Act  March  14th  1863  (Nix.  Dig.  613),  requiring  it  to  be 
in  writing.    But  if  it  did,  the  written  pledge  in  thb  case  is  sufficient.  Id. 

That  the  matter  of  the  note  pledging  the  mortgage  as  security  for  the 
payment,  was  a  married  woman,  does  not  affect  the  validity  of  the  assign- 
ment.    Her  husband  was  present  when  she  gave  it  and  approved  it :  Id. 

That  the  complainant  did  not  know  of  this  assignment  does  not  effect 
it:  It, 

That  the  mortgagee  did  not  have  the  bond  and  mortgage  in  his  hands 
for  delivery  at  the  time  she  assigned  them,  was  notice  to  the  assignee 
Uiat  they  were  held  by  some  one  as  owner  or  claimant,  l^ut  he  was 
entitled  to  no  notice ;  he  took  them  subject  to  all  equities  in  this  respect : 
Id, 

Attachment  Bond — Act  of  1864,  ch.  306 — Unpeachment  of  Mortgage 
— Ecidejux  in  mitigation  of  Damages  in  an  Action  for  the  lUegal  Seizure 
of  Mortgaged  Groods — Exemplary  Damages — Measure  of  Dam/iges. — 
The  bond  required  by  the  Act  of  1864,  ch.  306,  as  preliuiioary  to 
issuing  an  attachment,  if  not  executed  in  conformity  with  the  statute, 
is  invalid,  and  the  attachment  is  illegal  and  void  :  Wanamaker  v.  Bowes, 
36  Md. 

A  creditor  of  a  mortgagor  not  having  acquired  a  lien  upon  the  mort- 
gaged goods,  by  attachment  or  other  valid  legal  process,  will  not,  in  an 
action  against  him  by  the  mortgagee  for  wrongfully  and  illegally  seizing 
the  mortgaged  property,  be  permitted  merely  because  he  is  a  creditor 
of  the  mortgagor,  to  impeach  the  mortgage  as  fraudulent  as  against 
creditors,  either  as  a  defence  to  the  action,  or  in  mitigation  of  damagdb : 
Id. 

In  an  action  by  a  mortgagee  against  a  creditor  of  the  mortgagor  for  a 
wroDgfai  and  illegal  seizure  of  the  mortgaged  goods — they  having  been 
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taken  under  a  void  attaohment — the  defendant  may  prove  in  mitigation 
of  damages,  that  at  the  time  of  the  seieure  under  the  attachment,  there 
was  rent  in  arrear  due  upon  the  premises  occupied  by  the  mortgagor,  in 
which  the  goods  were ;  that  after  the  seizure  by  the  sheriff,  and  before 
the  removal  of  the  goods,  there  were  filed  with  him  by  the  landlord  a 
notice  and  affidavit  of  such  rent  in  arrear,  and  that  in  pursuance  of  such 
notice,  and  of  an  order  of  court  passed  in  the  attachment  case,  the 
sheriff  paid  to  the  landlord,  out  of  the  proceeds  of  the  sales  of  the  pro- 
perty, the  amount  of  the  rent  in  arrear :  Id, 

In  an  action  for  an  illegal  seizure  of  goods,  where  there  is  no  evidence 
of  wanton  or  malicious  wrong  on  the  part  of  the  defendant,  exemplary 
damages  should  not  be  allowed :  Id, 

The  measure  of  damages,  for  an  illegaF  seizure  of  goods,  is  to  be 
determined  in  accordance  with  the  facts  of  the  particular  case  :  Id. 

NUISANOB. 

Injunction — Fact  of  other  nmHar  Nuisances  existing  in  same  Lo- 
cality,— It  is  not  necessary  for  the  purpose  of  an  injunction  that  the 
odors  or  gases  arising  in  the  carrying  on  of  the  defendants'  business 
should  be  noxious  or  unwholesome ;  it  is  sufficient  if  they  be  so  offen* 
sive  or  disagreeable  as  to  render  life  uncomfortable :  Meigs  v.  Letstery 
8  C.  E.  Green. 

A  mistake  in  the  name  of  the  location  of  the  defendants'  works, 
whence  the  nuisance  arises,  cannot  affect  the  question  :  Id, 

That  the  nuisance  is  not  constant  does  not  affect  the  right  of  the  com- 
plainants to  protection :  Id, 

The  complainants'  iright  to  relief  from  the  nuisance  of  the  defendants' 
works  is  not  affected  by  the  allegation  (were  it  true),  that  the  locality  is 
surrounded  by  other  nuisances,  and  dedicated  to  such  purposes :  Id, 

If  there  are  several  nuisances  of  the  like  nature  surrounding  the 
complainants,  they  must  seek  relief  from  each  separately ;  they  cannot 
be  joined  in  one  suit,  nor  need  the  suits  ^roeeed  pari  passu :  Id, 

That  the  city  of  New  York  should  have  some  place  where  it  can 
deposit  and  utilize  its  filth,  and  that  it  has  selected  the  place  in  this 
state,  where  the  defendants'  works  are  carried  on,  will  not  compel  the 
complainants  to  submit  to  the  injury  as  damnum  absque  injuria.  What 
place  such  filth  could  be  taken  to,  where  it  would  be  less  injurious  than 
the  place  so  selected,  is  not  a  question  for  the  consideration  of  this 
court:  Id. 

When  the  fact  of  the  nuisance  is  free  from  doubt,  a  delay  of  several 
months  will  not  prevent  relief  by  preliminary  injunction  :  Id. 

Offioer.     See  Constitutional  Law, 

Special  Appointments  of  Commissioners  for  a  single  Case — How  far 
public  Officers. — Persons  specially  appointed  by  the  court  to  act  upon  a 
single  petition  for  a  highway,  are  county  commissioners,  so  far  as  that 
case  is  concerned,  and  are  public  officers,  who  are  required  by  the  Con- 
stitution to  take  and  subscribe  the  oath  of  allegiance  and  the  oath  of 
office,  before  entering  upon  the  discharge  of  their  duties :  Wentworth 
et  al.  V.  Farmingtmi  c<  a/.,  51  N.  H. 

When  commissioners  were  thus  specially  appointed  to  act  on  a  single 
petition,  and  were  sworn  only  to  the  faithful  performance  of  their  duty. 
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and  a  certificate  of  such  oath  was  returned  to  the  office  of  the  clerk  of 
the  court,  as  required  hy  statute,  before  they  entered  upon  the  discharge 
of  their  duties :  Heldy  that  this  was  constructive  notice  to  all  parties  of 
all  facts  contained  in  said  certificate,  and  that  any  party  who  would 
object  to  the  qualifications  of  the  commissioners,  must  do  so  before  the 
hearing,  or  hb  objection  will  be  held  to  be  waived :  Id, 

When  the  commissioners  make  a  report  to  this  court  upon  such  peti- 
tion, and  objection  is  made  to  its  acceptance,  on  the  ground  that  the 
commissioners  were  not  duiv  qualified ;  the  court  will  consider  the  objec- 
tion, and  if  they  find  it  well  founded,  will  set  aside  or  recommit  the 
report,  provided  there  is  any  party  in  court,  in  a  position  to  raise  the 
objection.  It  is  not  enough  in  such  case  to  say  that  they  were  commis- 
sioners defdcto.  The  case  might  be  different  if  their  report  had  been 
accepted,  and  some  question  of  their  qualification  afterwards  arose  be- 
tween other  parties :  Id. 

Pabtnership. 

Land  Ixnighl  with  Partnership  Funds — Bill  in  Equity  for  Account. — 
Land  bought  with  partnership  funds,  although  the  title  be  taken  in  the 
name  of  one  of  the  partners,  will  be  treated  in  equity  as  partnership 
property :  Deveney  v.  Mahoney^  8  C.  £.  Green. 

The  same  principle  applies  to  improvements  made  with  partnership 
funds,  on  the  separate  property  of  one  of  the  partners :  Id, 

It  would  seem  that  it  is  not  necessary  that  judgment  should  be  first 
obtained  against  the  copartner  in  whose  name  the  title  is  vested,  to  enable 
a  partner  to  maintain  a  suit  in  equity  for  an  account,  and  to  have  the 
property  declared  partnership  assets :  Id. 

The  rule  that  a  fraudulent  or  voluntary  transfer  of  property  cannot 
be  contested  by  a  creditor  at  large,  but  only  by  one  who  has  obtained  a 
judgment  that  would  be  a  lien  upon  the  property  if  not  transferred,  is 
well  established,  but  does  not  apply  to  one  partner  calling  on  another  to 
account:  Id. 

Where  a  part  of  the  purchase-money  of  the  property  alleged  to  have 
been  fraudulently  conveyed  by  a  partner,  remains  unpaid  at  the  time  of 
filing  a  bill  for  account  against  him,  the  grantee,  as  to  that  amount,  is 
not  a  purchaser  for  value,  without  notice,  and  the  property  is  liable  to 
that  amount,  provided  so  much  of  the  partnership  funds  have  been 
expended  thereon :  Id. 

Railroad. 

Action  for  Negligence — Damages — Evidence. — In  an  action  by  an 
individual  against  a  railway  company,  for  injuries  claimed  to  have  been 
caused  through  the  negligence  of  the  servants  of  the  railway  company, 
in  running  a  train  over  the  plaintiff  while  he  was  walking  on  the  track 
of  the  railway  company,  which  track  the  plaintiff  claimed  was  located 
on  a  public  street  in  the  city  of  Leavenworth,  it  is  competent  for  the 
plaintiff,  with  proper  allegations  in  his  petition,  to  show  that  the  phee 
where  the  accident  occurred  was  on  a  public  street,  either  in  law  or  in 
fact;  and  if  he  shows  either,  he  will  not  be  a  trespasser  upon  the  rights 
of  the  railway  company,  so  as  to  relieve  the  railway  company  from  ex- 
ercising reasonable  and  ordinary  care  and  diligence,  so  as  to  avoid  injur- 
bg  him.  In  such  a  case  the  railway  company  must  run  their  trains 
vith  reference  to  him  and  to  all  others  who  may  rightfully  be  upon  the 
street :  K.  R  R-  W.  Co.  v.  Pointer,  10  Kans. 
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The  plaiatiff  may  also  show  In  such  a  case  (with  proper  allegations  in 
his  petition),  the  nature  and  extent  of  his  injuries,  his  sufferings,  the 
length  of  time  he  was  disabled,  the  value  of  his  time,  his  expenses  in 
being  cured,  his  condition  with  respect  to  the  injuries  at  the  time  of  the 
trial,  his  prospective  condition,  or  rather  the  effect  the  injuries  will  in 
all  probability  have  upon  him  in  the  future ;  and  this  prospective  effect 
may  be  proved  by  the  professional  opinion  of  the  physician  and  surgeon 
who  attended  him,  or  by  any  other  competent  physician  and  surgeon 
who  has  made  a  sufficient  examination  of  the  injuries :  Id, 

It  was  not  competent  in  such  a  case,  for  the  purpose  of  showing  the 
injuries,  or  their  character  or  extent,  or  for  t^e  purpose  of  enhancing 
the  damages  which  the  plaintiff  expected  to  recover,  for  the  plain- 
tiff to  prove  his  pecuniary  or  social  condition,  whether  he  was  rich  or 
poor,  married  or  single,  or  whether  he  had  a  family  or  not :  Id. 

Hearsay  testimony  is  incompetent,  and  for  the  court  to  admit  hearsay 
testimony,  which  tends  to  prove  that  the  servants  of  the  railway  com- 
pany were  negligent  in  running  their  train,  whereby  the  injuries  com- 
plained of  were  caused,  is  a  material  error,  for  which  the  judgment  of 
the  court  below  against  the  railway  company,  founded  in  part  on  such 
testimony,  must  be  reversed :  Id. 

Resident.    See  Statutes. 

Sale.     See  Frauds^  Statute  of. 

Statutes.     See  Constitutional  Law. 

Rides  of  Construction. — A  leading  and  controlling  rule  in  the  construc- 
tion of  statutes,  is  to  interpret  them  according  to  the  true  meaning  and 
intent.  To  ascertain  this  intent,  it  is  the  duty  of  the  court  to  find,  by 
established  rules,  what  was  the  fair,  natural  and  probable  intent  of  the 
legislature :   The  People  et  al.  v.  Schoonmaker  et  al,  63  Barb. 

For  this  purpose  the  language  employed  in  the  act  is  first  to  be  re- 
sorted to.  If  the  words  employed  are  free  from  ambiguity  and  doubt, 
and  express  plainly  and  distinctly  the  intent,  according  to  the  most  natu- 
ral import  of  the  language,  there  is  no  occasion  to  look  elsewhere :  Id. 

But  where  the  meaning  of  words  is  doubtful,  and  where  it  is  seen 
that  the  same  words  have  different  meanings  when  employed  under  dif- 
ferent circumstances,  or  to  effect  different  objects,  resort  may  be  had  to 
extrinsic  circumstances,  and  the  courts  may  seek  for  that  intent  in  every 
legitimate  way :  Id. 

Corporations — Residents. — Independent  of  the  cases  making  them 
**  inhabitants"  and  '*  residents/'  by  construction,  for  certain  purposes, 
the  natural,  ordinary  and  literal  construction  of  the  words  *'  residents 
of  a  town/'  would  not  include  corporations,  especially  those  whose  places 
of  business  were  elsewhere :  Id. 

The  word  **  residents**  occurring  in  the  Constitution  or  in  a  statute, 
ordinarily  means  an  individual — a  citizen — and  does  not  mean  a  corpora- 
tion :  Id 

Subrogation.    See  Mortgage.  * 
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FEBRUARY,  1873. 


LEGAL  EDUCATION.    I.  WHY? 

Though  the  public  attention  has  been  frequently  called,  of 
late,  to  the  subject  of  legal  education,  there  is  little  danger  of 
exhausting  or  overdoing  it  by  restating  the  considerations  which 
give  it  its  importance.  It  has  been  the  pride  and  glory  of  the 
American  Bar  that,  as  a  body,  they  hav«  held  a  position  of  power 
.  and  influence  in  the  community,  which  has  reflected  honor  upon 
the  individuals  composing  it,  and  bespoken  for  them,  as  it  were, 
the  favor  and  confidence  of  the  public.  Their  education,  the 
delicacy  and  importance  of  the  trusts  confided  to  them,  the 
opportunities  they  have  enjoyed  of  reaching  the  public  ear  and 
influencing  the  public  judgment,  while  they  have  helped  to  estab- 
lish for  them  a  high  social  position,  naturally  brought  with  it  a 
consciousness  of  wielding  a  moral  power  which  they  willingly 
accepted  as  something  more  than  an  equivalent  for  the  wealth  •^ 
which  they  might  have  won  in  other  occupations,  but  which  was 
rarely  within  the  reach  of  the  profession.  This  was  particularly 
true  during  the  Revolution  and  for  thirty  or  forty  years  after  it. 
Large  fortunes  were  rare  in  the  country.  The  few  who  sought  a 
collegiate  education  did  so  in  reference  to  some  professional  pur- 
suit, and  as  the  want  of  learning,  ability  and  political  sagacity 
was  felt  to  be  a  necessity  to  be  supplied  in  establishing  and  de- 
veloping the  capabilities  of  a  new  form  of  government,  the  public 

Vot.  XXI.— 5  («5) 
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naturally  looked  to  men  trained  to  the  bar,  to  supply  the  requisite 
qualifications  as  leaders  and  guides  in  perfecting  the  great  experi- 
ment in  which  the  country  was  involved.  In  this  way,  for  many 
years  after  the  afiairs  of  the  government  and  its  general  policy 
had  become  settled,  a  kind  of  prestige  attached  to  the  name  and 
profession  of  a  lawyer,  often  indeed  but  indifferently  sustained, 
which  gave  them  a  consequence  within  the  localities  in  which  they 
were  scattered  through  the  country,  which  continued  rather  by 
force  of  tradition  than  any  special  learning  or  capacity  which  they 
possessed  as  individuals.  The  doctor,  the  minister,  and  the  lawyer 
of  the  village  were  the  organs  and  oracles  of  the  village  opinion, 
and  the  lawyer  was  content  with  an  income  of  a  few  hundred  dol- 
lars a  year,  because  it  enabled  him  to  live  as  comfortably  as  his 
neighbors,  while  he  was  superior  to  most  of  them  in  the  respect 
paid  to  his  judgment  and  opinion. 

In  such  a  state  of  things,  legd  education  was  a  secondary  mat- 
ter. Any  man  would  have  the  mechanical  trade  of  a  lawyer  by 
two  or  three  years'  work  in  an  office,  drawing  writs  and  deeds  from 
forms,  collecting  debts  and  reading  his  law  out  of  his  statutes,  or 
picking  up  at  the  sessions  of  the  courts,  hints  and  data  frcjm  the 
judge  and  leading  counsel,  and  the  rest  was  taken  for  granted  by 
the  people,  who  did  not  trouble  themselves  to  question  the  capacity 
of  whoever  had  been  admitted  to  the  bar.  In  the  mean  time,  a 
few  at  every  bar  became,  from  choice  as  well  as  a  kind  of  neces- 
sity, expert  managers  of  cases,  and  able  and  often  studious  and 
learned  jurists  and  advocates.  The  higher  courts  were  graced 
and  dignified  by  wise  and  upright  judges  holding  their  places  by 
an  independent  tenure,  and  the  prestige  of  the  profession  was  sus- 
tained by  the  respect  and  admiration  which  its  leaders  won  for  it. 

But  in  process  of  time  a  marked  and  permanent  change  came 
over  the  country  and  the  bar.  Education,  especially  of  the  col- 
leges, became  more  widely  diffused.  It  was  no  longer  limited  to 
the  professions.  As  party  politics  succeeded  to  statesmanship, 
and  noisy  partisanship  took  the  place  pf  tried  patriotism  and  sound 
judgment,  public  office  came  to  be  sought  for  as  a  source  of  profit 
and  the  means  of  livelihood.  In  such  a  state  of  things,  money 
became  more  and  more  the  chief  end  for  which  men  labored,  since 
it  was  made  the  test  and  measure  of  a  man's  social  position,  influ- 
encing and  controlling  politics  through  the  press  and  the  caucus, 
and  giving  consequence  to  men,  who  without  it  were  of  no  account 
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in  the  community.  There  was  a  reason,  therefore,  why  it  became 
an  object  with  young  men  to  gain  an  early  admission  to  practice 
at  the  bar  with  a  view  to  making  money,  rather  than  take  time  to 
perfect  themselves  in  the  studies  which  would  fit  them  to  deal  with 
its  graver  and  more  important,  duties.  In  those  states  where 
formerly  a  term  of  from  three  to  five  years  was  required,  prepara- 
tory to  an  admission  to  the  bar,  the  student  may  now,  in  many  of 
them,  by  going  through  the  form  of  an  examination,  be  licensed 
and  accepted  as  a  counsellor  at  law  in  half  that  time. 

For  many  years  the  more  sober  and  discreet  members  of  the 
bar  in  the  country  have  felt  that  something  must  be  done  to  sus- 
tain its  character  against  the  downward  tendency  which  it  was 
taking,  from  a  liberal  science  to  a  mechanical  trade.  They  hoped 
to  do  it,  among  other  things,  by  offering  greater  facilities  for  sys- 
tematic courses  of  study.  Law  schools  began  to  be  substituted 
for  the  routine  of  oflSces.  The  experiment  of  Judge  Reeves  at 
Litchfield  met  with  great  favor,  and  became  a  decided  success. 
That  of  Harvard  University  followed,  and  has  done  much  to  illus- 
trate the  value  of  thorough  training  as  a  passport  to  professional 
eminence.  Other  schools  have  multiplied  in  various  parts  of  the 
country,  till  the  instruction  they  offer  has  become  accessible  to  a 
large  proportion  of  professional  students.  Much  has  been  done 
in  this  way  towards  keeping  the  bar  from  retrograding.  This  is 
indeed  a  great  point  gained,  when  it  is  remembered  how  much  more 
is  required  than  there  ever  before  was,  for  it  to  hold  its  relative 
rank  and  position  with  others  and,  especially,  the  practical  depart- 
ments of  business.  Every  art  now  has  its  corresponding  science 
which  occupies  the  study  and  attention  of  correct  and  active 
minds,  and  schools  of  technical  learning  train  young  men  who 
resort  to  them,  in  all  that  is  requisite  to  honorable  success  in  prac- 
tical and  manual  industry,  as  thoroughly,  though  it  may  not  be 
as  broadly  and  liberally,  as  was  ever  done  by  our  American  col- 
leges. Our  law  schools,  in  the  mean  time,  are  in  danger  of  losing 
the  fine  spirit  with  which  they  started  in  the  eager  haste  of  their 
students  "  to  get  into  practice,"  and  by  reducing  the  requirements 
of  their  courses  of  study  to  the  mechanism,  rather  than  the 
science  of  the  law. 

In  the  generous  competition  which  may  .arise  between  these 
different  schools,  there  may  occur  mistakes  in  what  should  be  the 
test  of  excellence  in  what  these  schools  ought  to  aim  at,  by  the 
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comparative  exhibit  in  numbers  which  schools  making  the  lowest 
requirements  may  offer  in  contrast  with  those  whose  course  of 
study  is  broader  and  more  extended,  and  whose  teaching  has  more 
reference  to  principles  and  a  systematic  course  of  intellectual 
training,  than  the  details  of  office  business.  Instead  of  any  of 
our  schools  requiring  too  much  elementary  training,  our  belief  is 
that,  regarded  as  a  means  of  bringing  up  and  sustaining  the  pro- 
fession where  it  used  to  stand,  in  the  front  rank  of  liberal  callings, 
there  must  be  a  new  departure  in  the  training  which  is  to  fit 
young  men  for  admission  to  it,  corresponding,  in  some  measure, 
to  the  advance  made  in  educating  students  in  our  technical  schools 
and  institutes  of  science.  In  another  article  we  hope  to  explain 
some  of  the  points  whei;ein  we  are  behind  in  what  should  be  the 
subjects  taught,  and  the  purposes  aimed  at,  in  the  instruction  of 
these  schools. 

It  is  enough  for  the  present,  that  we  protest  against  degrading 
the  profession  to  a  mere  money-making  business.  Let  the  rich 
shoemaker  build  and  enjoy  the  best  house  in  the  village ;  let  the 
manufacturer  of  patent  pills  manipulate  county  caucuses,  and 
John  Morrissey  play  the  game  of  politics  till  he  wins  a  seat  in 
Congress ;  but  let  the  profession  still  have  a  right  to  boast  that 
it  has,  as  of  old,  a  class  whose  ambition  is  above  mere  outside 
show  and  the  honors  which  fawning  and  flattery  can  win ;  and 
who,  standing  in  the  foremost  rank  of  culture  and  civilization,  are 
able  to  guide  the  public  mind  in  the  great  political  inquiries  of  the 
day,  to  help  solve  the  moral  problems  upon  which  the  progress  of 
the  race  depends,  and  at  the  same  time  to  act  as  the  safe  coun- 
sellors and  fearless  advocates  in  upholding  the  cause  of  private 
justice,  and  thereby  to  inspire  new  confidence  in  all  men  in  the 
protection  which  the  law  holds  over  them. 

But  while  we  would  have  the  aims  and  purposes  of  the  profession 
of  this  high  order,  it  is  not  to  be  concealed  that  to  attain  them 
requires  something  more  than  generous  motives  and  good  inten- 
tions. The  lawyer  who  is  to  make  himself  felt  at  the  bar,  must 
have  an  early  and  thorough  preparation  for  it.  He  must  start  on 
the  right  course,  and  pursue  it  with  all  the  aids  of  vigorous  train- 
ing and  all  the  light  of  careful  experience.  He  must,  in  other  words, 
be  educated  for  the  work,  and  thus  be  prepared  to  grapple  with 
and  overcome  the  difficulties  which  lie  in  his  way  to  success.  There 
is  no  royal  road  to  the  learning  of  the  law  any  more  than  of  any 
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Other  department  of  human  knowledge,  and  therefore  it  is  that 
we  are  the  more  encouraged  to  offer,  in  another  article,  a  few  fa- 
miliar suggestions  bearing  upon  that  most  interesting  question, 
what  a  student  should  study,  as  well  as  why  he  should  study  it? 

Emory  Washburn. 

CkMBRlDQB, 


THE  DOCTRINE  OF  NATURAL  ALLEGIANCE. 

The  case  of  Mackay  v.  Campbell^  decided  in  the  District  Court 
of  the  United  States  for  the  district  of  Oregon,  in  November  1871, 
was  regarded  by  the  bar  of  that  district  with  considerable  interest, 
because  of  its  effect  upon  the  political  status  of  a  numerous  class 
of  persons  in  Oregon  and  Washington  territory.  It  was  interest- 
ing also  to  the  profession  at  large  not  less  by  reason  of  the  novelty 
of  the  question  involved  than  of  the  judicial  ability  displayed  by 
his  Honor  Judge  Deady  in  the  discussion  of  that  question.  And 
the  case  afterwards  came  before  the  country  in  a  more  prominent 
form,  being  made  the  occasion  for  additional  legislation  upon  the 
subject  of  the  citizenship  of  persons  born  between  1818  and  1846 
within  the  territory  which  was  jointly  occupied  during  that  period 
by  the  citizens  of  the  United  States  and  the  subjects  of  Great 
Britain,  under  the  treaty  of  October  20th  1818. 

The  facts  in  the  case  were  agreed  upon,  and  were,  so  far  as 
they  touched  the  main  question  decided,  as  follows: — In  1823 
Thomas  Mackay,  the  father  of  the  plaintiff,  a  British  subject^  was 
an  employ^  of  the  Hudson  Bay  Company,  a  British  corporation, 
at  Fort  George  (how  Astoria),  Oregon,  with  his  wife,  who  was  a 
Chinook  Indian  woman  ;  and  in  that  year  and  at  that  place  the 
plaintiff  was  born.  Thomas  Mackay  continued  in  the  service  of 
the  Hudson  Bay  Company  until  1835,  and  the  plaintiff  himself 
was  an  employ^  of  the  company  from  his  boyhood  till  some  time 
subsequent  to  the  treaty  of  June  1846  between  the  United  States 
and  Great  Britain  which  definitely  settled  the  boundaries  between 
the  two  powers. 

For  five  years  prior  to  the  general  election  held  in  Oregon  in 
June  1870,  the  plaintiff  resided  in  the  precinct  of  East  Dalles,  in 
the  county  of  Wasco,  in  that  state,  and  was  residing  in  that  pre- 
cinct on  the  day  of  the  election.     There  being  an  election  for 
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member  of  Congress,  the  plaintiff  offered  to  vote  for  one  of  the 
candidates  for  that  oflSce,"  at  the  polling-place  of  East  Dalles  pre- 
cinct, and  his  vote  being  challenged,  he  offered  to  take  the  oath 
prescribed  by  the  statutes  of  Oregon  to  be  administered  by  the 
judges  of  elections  to  persons  whose  votes  are  challenged.      The 
judges,  of  whom  the  defendant  was  one,  declined  to  administer 
the  oath,  and  refused  to  take  his  vote,  upon  the  ground  that  he 
was  not  an  American  citizen;   and   thereupon  he  brought  his 
action  in  the  United  States  District  Court,  to  recover  the  penalty 
of  $500  given  by  the  second  section  of  the  Act  of  Congress, 
approved  May  13th  1870  (16  Stat,  at  Large  140),  commonly  known 
as  the  act  to  enforce  the  XVth  amendment  to  the  Constitution. 
The  defendant  rested  his  case  upon  the  proposition  that,  under 
the  state  of  facts  herein  recited,  the  plaintiff  was  not  a  citizen  of 
the  United  States,  and  therefore  was  not  entitled  to  maintain  his 
action.     The  judgment  of  the  court  was  for  the  defendant,  and 
was  supported  by  an  opinion  in  which  the  learned  judge  examined 
at  length  the  question  whether  or  not  the  plaintiff  was,  within  the 
legal  meaning  of  the  terms,  born  "  within  the  allegiance  of  the 
United  States,"     The  reasoning  of  the  court  will  appear  from  the 
following  extracts  from  the  opinion : — 

*'  Counsel  maintains  that  the  plaintiff  was  born  in  the  allegiance 
of  the  United  States,  because  he  was  born  in  its  territory,  and  is 
therefore  a  citizen  thereof,  and  was  entitled  to  vote  at  such  elec- 
tion., If  the  premises  are  admitted  the  conclusion  follows.  The 
rule  of  the  common  law  upon  this  subject  is  plain  and  well  settled, 
both  in  England  and  America.  Except  in  the  case  of  children 
of  ambassadors,  who  are  in  theory  born  upon  the  soil  of  the  sove- 
reign whom  the  parent  represents,  a  child  born  in  the  allegiance 
of  the  king,  is  born  his  subject,  without  reference  to  the  political 
status  or  condition  of  its  parents.  Birth  and  allegiance  go 
together  :  1  Black.  Com.  366 ;  2  Kent's  Com.  39,  42 ;  Ingles  v. 
The  Sailor  s  Snug  SarboVy  3  Pet.  120 ;  United  States  v.  Rhodes,  • 
1  Abb.  U.  S.  Rep.  40 ;  Lynch  v.  Clarke^  and  authorities  there 
cited,  1  Sandf.  Ch.  630. 

"  Counsel  for  defendant,  while  admitting  the  major  premises  of 
plaintiff's  proposition — that  any  person  born  in  the  allegiance  of 
the  United  ^tates,  is  born  a  citizen  thereof — disputes  the  minor 
one — that  the  plaintiff  was  so  born — and  insists  that  he  was  born 
in  the  allegiance  of  the  crown  of  Great  Britain;   because  the 
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British  subjects  in  Oregon  at  the  date  of  the  plaintiflTs  birth, 
must  be  presumed  to  have  occupied  or  dwelt  in  the  country  in 
pursuance  of  the  treaty  of  joint  occupation  of  June  16th  1846, 
and  therefore  as  British  subjects.  Defendant's  proposition  con- 
cerning the  allegiance  in  which  plaintiff  was  born  is  based  upon 
article  3  of  the  Convention  of  October  20th  1818,  between  the 
United  States  and  Great  Britain,  which  reads  as  follows : — 

"  *  Art.  3.  It  is  agreed  that  any  country  that  may  be  claimed 
by  either  party  on  the  north-west  coast  of  America,  westward  of 
the  Stony  Mountains,  shall,  together  with  its  harbors,  bays  and 
creeks,  and  the  navigation  of  all  rivers  within  the  same,  be  free 
and  operij  for  the  term  of  ten  years  from  the  date  of  the  signature 
of  the  present  convention,  to  the  vessels,  citizens  and  subjects  of  the 
two  powers,  it  being  well  understood  that  this  agreement  is  not  to 
be  construed  to  the  prejudice  of  any  claim  which  either  of  the 
two  high  contracting  parties  may  have  to  any  part  of  ^  the  said 
country,  nor  shall  it  be  taken  to  affect  the  claims  of  any  other 
power  or  state  to  any  part  of  the  said  country ;  the  only  object 
of  the  high  contracting  parties  in  that  respect  being  to  prevent 
disputes  and  differences  amongst  themselves  :*  8  Stat.  249. 

"  By  the  Convention  of  August  6th  1827,  between  the  same 
parties,  it  was  provided  as  follows : — 

"  *  Art.  1.  All  the  provisions  of  the  3d  article  of  the  Conven- 
tion concluded  between  the  United  States  of  America  and  His 
Majesty,  the  king  of  the  United  Kingdoms  of  Great  Britain  and 
Ireland  on  the  20th  of  October  1818,  shall  be,  and  they  are, 
hereby  further  indefinitely  extended  and  continued  in  force,  in 
the  same  manner  as  if  all  the  provisions  of  the  said  article  were 
herein  specifically  recited  :*  8  Stat.  360. 

"  By  article  2  of  this  Convention  it  is  also  agreed  that  either 
party  to  it  may  abrogate  said  article  3,  on  twelve  months*  notice 
to  the  other  after  October  20th  1828. 

"On  April  27th  1846,  Congress  passed  a  *  Joint  resolution 
concerning  the  Oregon  territory,*  9  Stat.  109,  by  which  the  Pre- 
sident was  authorized,  *  at  his  discretion,  to  give  the  government 
of  Great  Britain  the  notice  required*  for  the  abrogation  of  said 
article  8.  In  the  preamble  of  this  resolution  it  is  recited : — *  And 
whereas  it  has  now  become  desirable  that  the  respective  claims 
of  the  United  States  and  Great  Britain  should  be  definitely 
settled,  and  that  said  territory  may  no  longer  than  need  be  remain 
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tubject  to  the  evil  conseqTiences  of  the  divided  allegiance  of  its  Ame- 
rican and  British  population^  and  of  the  confusion  and  conflict  of 
national  jurvtdictionSy  dangerous  to  the  cherished  peace  and  good 
understanding  of  the  two  countries.' 

"  This  led  to  the  Convention  of  June  15th  1846,  *  In  regard  to 
limits  westward  of  the  Rocky  Mountains/  9  Stat.  869,  by  which 
the  49th  parallel  of  north  latitude  was  made  the  boundary  between 
the  two  countries.  In  the  preamble  to  this  convention  it  is  admit- 
ted and  declared  by  the  parties  thereto, — *  that  the  state  of  doubt 
and  uncertainty  which  has  hitherto  prevailed  respecting  the  sove- 
reignty and  government  of  the  territory  on  the  north-west  coast 
of  America,  lying  westward  of  the  Rocky  or  Stony  Mountains, 
should  be  finally  terminated  by  an  amicable  compromise  of  the 
right  mutually  asserted  by  the  two  parties^  over  the  said  territory.' 

"  The  place  of  plaintifi^s  birth — Fort  George — now  is,  and  I 
suppose  in  contemplation  of  law  from  the  American  stand-point, 
was,  at  the  date  thereof,  within  the  territory  or  realm  of  the 
United  States.  But  as  a  matter  of  fact,  the  title  to  the  country 
was  then  regarded  as  doubtful,  unsettled  and  obscure ;  and  this 
is  apparent  from  the  admissions  above  quoted  from  the  respective 
preambles  to  the  Resolution  and  Convention  of  April  27  th  and 
June  15th  1846.  *  *  *  * 

"  Under  this  state  of  things  as  to  the  title  and  occupancy  of 
the  country,  and  while  his  alien  father  is  in  the  service  of  a  Bri- 
tish corporation,  then  exercising  in  the  territory,  by  authority  of 
the  British  Parliament,  large  municipal  power,  the  plaintiff  is  born 
within  the  lines  of  a  post  then  occupied  by  said  corporation  as  a 
place  of  business  ajid  defence. 

"  This  being  so,  in  my  judgment  he  was  not  born  in  the  alle- 
giance of  the  United  States  but  in  that  of  the  British  crown. 

"  The  plaintiff,  being  the  child  of  an  unnaturalized  alien,  and 
unnaturalized  himself,  cannot  claim  to  be  an  American  citizen, 
except  upon  the  single  ground  that  he  was  bom  upon  the  soUy  and 
subject  to  the  jurisdiction  of  the  United  States,  Nothing  that  has 
happened  since  his  birth  can  add  to  or  take  away  from  the  strength 
of  his  claim.  The  treaty  of  1846  which  definitely  acknowledged 
the  country  south  of  the  49th  parallel  to  belong  to  the  United 
States,  contains  no  provision  naturalizing  the  British  subjects 
living  south  of  that  line,  who  may  elect  to  become  American  citi- 
zens by  remaining  therei  or  otherwise.     The  case  turns  upon  the 
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single  point — ^was  the  plaintiff  bom  subject  to  the  jurisdiction  of 
the  United  States — ^under  its  allegiance  ? 

"  Suppose  the  government  of  the  United  States  had  undertaken 
to  exercise  jurisdiction  over  the  plaintiff  before  the  treaty  of 
1846,  when  for  the  first  time  it  actually  obtained  exclusive  juris- 
diction over  the  country  ?  Suppose  it  had  attempted  by  means 
of  laws  applicable  to  American  citizens  under  like  circumstances, 
to  draft  or  tax  him  ?  How  natural  and  forcible  would  have  been 
the  objection : — *  I  am  the  child  of  a  British  father — a  natural- 
bom  British  subject.  True,  I  was  born  in  Oregon,  but  by  a 
treaty  stipulation  the  country  was  then  and  is  now,  for  the  time 
being,  British  soil  as  to  a  British  subject.  I  was,  therefore,  born 
subject  to  the  jurisdiction  and  in  the  allegiance  of  the  king  of 
Great  Britain,  and  am  as  truly  a  British  subject  as  though  I  had 
been  born  on  the  banks  of  the  Thames.' 

"  When,  in  1818,  the  two  governments  entered  into  the  treaty 
of  'joint  occupation,*  as  it  has  been  aptly  called,  they  thereby 
agreed  that  this  then  unsettled  and  unknown  country  might  be 
occupied  by  the  people  of  both  nations — that  it  should  *  be  free 
and  open'  Ho  the  vessels,  citizens  and  subjects  of  the  two 
powers' — ^without  either  of  them  losing  their  nationality — chang- 
ing their  allegiance  or  passing  beyond  the  jurisdiction  and  pro- 
tection of  their  separate  governments.  As  to  the  British  subject 
and  his  children  bom  here,  the  country  was  for  the  time  being 
British  soil,  while  to  the  American  citizen  and  his  offspring  it  was 
jn  the  same  sense  American  soil. 

"Neither  government  was  entitled  to  exercise  any  authority  over 
the  citizens  or  subjects  of  the  other,  or  to  assert  the  power  and 
rights  of  a  sovereign  over  them  or  their  effects  within  this  par- 
ticular territory.  If,  prior  to  1864,  the  plaintiff  had  died  intestate 
and  without  heirs,  leaving  a  large  amount  of  personal  property 
in  the  territory,  there  is  no  doubt  but  that  the  British  Crown 
would  have  claimed  the  escheat  without  a  word  of  objection  from 
the  government  of  the  United  States. 

"  When  it  is  said  that  by  the  common  law  a  person  bora  of  alien 
parents,  and  in  the  allegiance  of  the  United  States,  is  born  a 
citizen  thereof,  it  is  necessarily  understood  that  he  is  not  only 
bom  on  soil  over  which  the  United  States  has  or  claims  jurisdic- 
tion, but  that  such  jurisdiction  for  the  time  being  is  both  actual 
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and  exclusive,  so  that  such  person  is  in  fact  born  within  the  power, 
protection  and  obedience  of  the  United  States. 

"  Generally  speaking,  the  various  places  in  the  world  are  claimed 
or  admitted,  for  the  time  being,  to  be  under  the  exclusive  juris- 
diction of  some  particular  sovereign  or  government,  so  that  a 
person  born  at  any  one  of  them  is  without  doubt  born  in  the  alle- 
giance of  such  particular  sovereign  or  government. 

"  But  that  is  not  this  case,  which,  in  this  respect,  is  a  singular 
one.  Its  parallel  has  not  been  found  in  the  books.  The  country 
of  the  plaintiflf  s  birth  was,  at  the  time  thereof,  jointly  occupied 
by  the  citizens  and  subjects  of  two  governments  in  pursuance  of 
a  treaty  to  that  effect.  Under  the  circumstances,  neither  gov- 
ernment can  be  considered  as  exercising  general  exclusive  juris- 
diction over  the  country  and  its  inhabitants.  It  seems  to  me  that 
the  only  practical  and  just  solution  of  the  problem,  is  to  consider 
the  country  for  the  time  being,  only  to  have  been  in  the  exclusive 
jurisdiction  of  each  government  as  to  its  own  citizens  or  sub- 
jects ;  and  this  is  the  view  which  Congress  appears  to  have  taken 
of  the  matter  in  1846,  when  in  the  preamble  to  the  resolution  of 
April  27th,  it  deprecated  '  the  evil  consequences  of  the  divided 
allegiance  of  its  American  and  British  population,'  and  Hhe 
confusion  and  conflict  of  national  jurisdiction*  growing  out  of 
the  continued  joint  occupation  of  the  country. 

"  A  parallel  case  may  hereafter  arise  out  of  the  present  joint 
occupation  of  the  island  of  San  Juan,  at  the  head  of  the  Straits 
of  Fuca.  It  is  well  known  that  the  title  to  this  island  is  in  dis- 
pute between  the  United  States  and  Great  Britain,  and  that  in 
the  meantime,  in  pursuance  of  an  informal  convention  or  under- 
standing between  the  two  governments,  the  island  is  occupied  by 
the  forces  of  each. 

"  Now,  if  hereafter  the  island  is  given  up  to  the  exclusive  juris- 
diction of  the  United  States,  and  in  the  meantime  a  child  of  a 
British  subject  is  born  there  within  the  portion  occupied  by  the 
British  forces,  could  it  be  considered  as  born  in  the  allegiance  of 
the  United  States?  Certainly  not.  The  child,  although  born 
on  soil  which  is  subsequently  acknowledged  to  be  the  territory  of 
the  United  States,  was  not  at  the  time  of  its  birth  under  the 
power  or  protection  of  the  United  States,  and  without  these  the 
mere  place  of  birth  cannot  impose  allegiance  or  confer  citizen- 
ship. 
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'*  Chancellor  Kent  says  (2  Com.  42),  '  To  create  allegiance  by 
birth,  the  party  must  be  born  not  only  within  the  territory,  but 
within  the  allegiance  of  the  government.  If  a  portion  of  the 
country  be  taken  and  held  by  conquest  in  war,  the  conqueror 
acquires  the  rights  of  the  conquered  as  to  its  dominion  and 
government,  and  children  born  in  the  armies  of  a  state  while 
abroad,  and  occupying  a  foreign  country,  are  deemed  to  be  born 
in  the  allegiance  of  the  sovereign  to  whom  the  army  belongs.  It 
is  equally  the  doctrine  of  the  English  common  law  that  during 
such  hostile  occupation  of  a  territory,  if  the  parents  be  adhering 
to  the  enemy  as  subjects  de  factOy  their  children  born  under  such 
temporary  dominion,  are  not  born  under  the  allegiance  of  the 
conquered.* 

"  For  this  latter  clause,  the  author  refers  to  Calvin's  Qase^  note  <?, 
and  quotes  Lord  Coke  as  saying,  in  that  case,  ^  An  alien  is  a 
person  out  of  the  ligeance  of  the  king.  It  is  not  extra  regnum^ 
nor  extra  legeniy  but  extra  ligeantiam.  To  make  a  subject  born, 
the  parents  must  be  under  the  actual  obedience  of  the  king,  and 
the  place  of  birth  be  within  the  king's  obedience,  as  well  as  within 
his  dominion." 

"Now,  in  1823,  the  plaintiff's  '  place  of  birth'— Fort  George- 
was  no  more  within  the  obedience  of  the  United  States  than  is 
the  '  Tower  of  London'  to-day, 

"In  Inglis  v.  The  Sailor  s  Snug  Sarbor,  3  Pet.  126,  the  Supreme 
Court,  X)n  a  certificate  of  a  difference  of  opinion  from  the  Circuit 
Court  for  the  Southern  District  of  New  York,  held  that  as  a 
general  rule  all  persons  born  in  the  state  of  New  York  prior  to 
July  4th  1776,  were  born  British  subjects,  but  might  thereafter 
elect  to  remain  so  or  not,  and  that  all  persons  born  therein  after 
such  date  were  born  citizens  of  such  state,  but  that  Inglis,  who 
was  bom  a  British  subject  in  the  city  of  New  York  after  that 
date,  and  while  the  city  was  in  the  actual  occupation  of  the  British 
army,  '  was  born  a  British  subject  under  the  protection  of  the 
British  government,  and  not  under  that  of  the  state  of  New  York, 
and  of  course  owing  no  allegiance  to  the  state  of  New  York.' 

^'  The  necessary  conclusion,  from  the  rule  announced  in  this  case, 
is  also  that  a  person  to  be  born  in  the  allegiance  of  a  particular 
gorernment,  must  not  only  be  born  within  its  territory,  but  under 
its  obedience,  exclusive  jurisdiction  and  power.  Of  course  it 
matters  not  whether  the  exclusive  jurisdiction   of  the   United 
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States  was  excluded  from  the  place  of  birth  of  this  plaintiff  by 
force  of  arms  or  by  treaty  with  Great  Britain.  The  result  is  the 
same  in  each  case. 

"  Articles  14  and  15  of  the  Constitution,  commonly  called  the 
Fourteenth  and  Fifteenth  Amendments,  have  been  cited  by  coun- 
sel for  plaintiff  as  bearing  upon  this  question  of  the  plaintiff's 
citizenship  and  consequent  right  to  vote. 

'^'The  latter  simply  provides  that  "the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  *  *  *  on 
account  of  race,  color  or  previous  condition  of  servitude.* 

"  But  as  to  who  are  '  citizens  of  the  United  States'  this  article 
is  silent,  it  being  understood  that  that  matter  had  been  regulated 
or  defined  l)y  art.  14,  sect.  1,  which  enacts :  ^  All  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside.* 

"  Eliminate  the  words  having  reference  to  naturalized  citizens 
and  the  clause  reads :  '  All  persons  bom  in  the  United  States  and 
subject  to  the  jurisdiction  thereof ^  are  citizens,*  &c. 

"  This  is  nothing  more  than  declaratory  of  the  rule  of  the  com- 
mon law  as  above  stated.  To  be  a  citizen  of  the  United  States 
by  reason  of  his  birth,  a  person  must  not  only  be  born  within  its 
territorial  limits,  but  he  must  also  be  born  subject  to  its  jurisdic- 
tion— that  is,  in  its  power  and  obedience.  * 

*'  The  only  other  construction  of  this  clause  that  I  can  imagine 
possible  is  the  following :  ' 

"  Taken  literally,  it  does  not  appear  to  require  that  the  person 
should  be  bom  *  subject  to  the  jurisdiction  of  the  United  States ;' 
but  if  he  was  bom  within  its  territorial  limits,  whether  under  its 
jurisdiction  or  not,  and  afterwards  becomes  subject  to  such  juris- 
diction, he  then,  and  so  long  as  this  status  continues,  becomes  and 
remains  a  citizen  of  the  United  States.  Assuming,  as  a  matter 
of  fact,  that  the  plaintiff  was  born  in  the  United  States,  although 
in  the  allegiance  of  the  King  of  Great  Britain,  this  construction 
of  the  Fourteenth  Amendment  would  include  him  as  a  citizen, 
because  he  is  now,  and  since  1846  has  been,  subject  to  the  juris- 
diction of  the  United  States. 

"  But  I  think  such  construction  fanciful  and  artificial.  It  is  not 
to  be  presumed  that  the  amendment  was  made  to  the  Constitution 
to  change  the  rule  of  the  common  law,  but  rather  to  declare  and 
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enforce  it  uniformly  throughout  the  United  States  and  the  several 
states,  and  especiallj  in  the  case  of  the  negro. 

"Counsel  for  plaintiff,  in  reply  to  the  fact  that  his  client  was  born 
.It  a  post  under  the  flag  of  the  Hudson  Bay  Company — a  quoH 
jiublic  and  political  British  corporation — endeavored,  by  citations 
from  the  state  papers,  to  establish  the  fact,  that  in  1817  the 
British  government  only  held  Fort  George  (Astoria)  as  a  captured 
place,  and  that  about  that  time  it  was  delivered  up  to  the  United 
States.  Astoria  was  in  fact  delivered  to  the  United  States,  in 
pursuance  of  Article  I.  of  the  Treaty  of  Ghent  (8  Stat.  218)  for 
the  restoration  of  places  captured  during  the  war  of  1812,  on  Octo- 
ber 6th  1818 :  Cong.  Globe,  vol.  13,  p.  218. 

"  But  the  fact,  so  far  asthis  action  is  concerned,  is  ifot  material. 
It  is  not  claimed  that  Fort  George  was  held  by  the  British  govern- 
ment, at  the  time  of  plaintiff's  birth  therein,  as  a  captured  port 
or  otherwise,  but  that  it  was  occupied  by  a  British  corporation — 
British  subjects — ^in  pursuance  of  the  treaty  of  joint  occupation. 
It  appears  from  the  special  verdict  that  the  Korth-west  Company 
obtained  possession  of  the  place  in  1813,  and  that  thereafter  the 
same  was  in  th^  exclusive  occupation  and  control  of  said  company 
until  its  union  with  the  Hudson  Bay  Company  in  1821,  who  there- 
after occupied  it  exclusively  until  1846. 

"  But  I  do  not  rest  the  conclusion — that  the  plaintiff  was  born  in 
the  allegiance  of  the  King  of  Great  Britain  and  not  in  that  of  the 
United  States — on  the  fact  that  the  plaintiff  was  born  at  a  post 
of  the  Hudson  Bay  Company,  rather  than  at  any  other  point  or 
place  in  the  territory  included  in  the  treaty  of  joint  occupation. 
It  is  admitted  that  the  plaintiff's  father  was  a  British  subject  by 
birth,  and  while  he  lived  in  the  territory — at  least  between  1818 
and  1846 — he  was  in  the  allegiance  of  the  King  of  Great  Britain, 
and  his  children,  wherever  born  therein,  were  born  in  the  same 
allegiance,  and  are  British  subjects. 

"It  was  also  urged  by  counsel  for  plaintiff,  that  both  Alexander 
and  Thomas  McKay — the  plaintiff's  grandfather  and  father — 
came  to  Oregon  before  the  treaty  of  1818,  and  therefore  were  not 
settlers  under  it.  The  fact  is  admitted,  but  I  think  the  conclusion 
both  illogical  and  irrelevant.  The  treaty  operated  upon  those 
who  were  in  the  territory  when  it  went  into  effect,  to  the  same 
extent  that  it  did  upon  those  who  came  afterward.  It  placed 
them  equally  under  the  allegiance  of  their  respective  sovereigns. 
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and  limited  them  to  the  same  use  and  occupation  of  the  territory. 
It  is  immaterial  whether  plaintiff's  ancestors  came  to  the  country 
or  occupied  it  under  the  treaty  or  not.  They  were  British  sub- 
jects in  any  view  of  the  matter,  and  if,  when  the  plaintiff  was 
born,  the  territory  by  reason  of  treaty  was  British  soil  as  to 
British  subjects,  without  doubt  he  was  born  ©ne. 

"^  Again,  it  being  admitted  by  the  special  verdict  that  Alexander 
McKay  joined  the  expedition  of  Astor  as  a  partner  in  the  so- 
called  American  Fur  Company,  o-nd  sailed  from  the  American 
port  of  New  York  in  the  Tonquin,  for  the  territory  of  Oregon, 
it  is  claimed  that  these  facts  show  that  the  plaintiff's  ancestors 
did  not  come  to  the  country  or  .occupy  it  under  the  treaty  of  joint 
occupation,  fhd  therefore  the  plaintiff  was  not  born  in  the  alle- 
giance of  the  King  of  Great  Britain. 

"  In  the  settlement  of  Oregon,  Alexander  McKay  is  a  historical 
character.  He  was  a  British  subject  and  a  member  of  the  North- 
west Fur  Company.  The  new  company  which  he  formed  in  con- 
junction with  Astor,  and  of  which  he  was  the  principal  partner, 
was  substantially  a  company  of  Canadians,  and  British  subjects. 
All  the  partners,  except  Astor,  and  three-fourths  of  the  clerks 
and  employees,  were  British  subjects.  McKay  went  from  Montreal 
to  New  York  en  route  to  the  mouth  of  the  Columbia  in  a  birch- 
bark  canoe,  transporting  it  on  a  wagon  across  the  portages  between 
the  St.  Lawrence  and  the  Hudson.  While  at  New  York,  there 
being  then  apprehensions  of  a  war  between  the  Uaited  States  and 
Great  Britain,  McKay  had  an  interview  with  the  British  minister 
for  the  purpose  of  getting  his  advice  how  to  act  in  case  of  a 
rupture  between  the  two  nations,  in  which  he  represented  that 
himself  and  associates  were  British  subjects  going  to  Columbia 
to  trade  under  the  American  flag :  North-west  Coast  of  America, 
chap.  I.,  Gabriel  Franchere. 

"  I  see  nothing  in  these  facts  to  cast  doubt  upon  the  conclusion 
that  the  plaintiff  was  born  a  British  subject  in  the  allegiance 
of  the  British  crown.  Alexander  and  Thomas  McKay  came  to 
the  country  British  subjects,  and  the  mere  fact  that  they  embarked 
at  an  American  port,  and  that  the  former  was  a  partner  in  a  fur 
company  t^hat  called  itself  American  for  the  convenience  of  trade 
or  the  exigencies  of  war,  in  no  way  affected  their  political  9tatu9 
or  that  of  the  plaintiff." 

It  is  not  difficult  to  perceive  how  the  principles  involved  in  this 
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case  might  become  a  subject  of  controversy  between  the  two 
nations  themselves.  Suppose  the  United  States  government,  for 
example,  adopting  the  view  contended  for  on  behalf  of  the  plain- 
tiff, should  attempt  to  impose  burdens  upon  persons  similarly 
situated  with  this  plaintiff,  which  it  would  not  be  lawful  to  impose 
upon  British  subjects  sojourning  in  this  country ;  suppose  they 
should  be  required,  as  American  citizens,  to  perform  military  ser- 
vice ;  or  suppose  the  British  government  should  exact  from  persons 
born  in  Oregon,  but  north  of  latitude  49  degrees,  of  American 
parents,  during  the  joint  occupancy  under  the  treaty  of  1818, 
services  in  the  British  army  or  navy,  and  should  attempt  to 
enforce  the  demand,  there  can  scarcely  be  a  doubt  that  in  either 
of  these  cases  the  person  upon  whom  such  burdens  were  imposed 
would  be  able  to  secure  the  interposition  of  the  government  to 
which  his  parents  were  subject,  and  the  end  might  cause  a  clash 
of  arms  between  the  two  nations.  The  number  of  such  persons 
now  residing  in  both  countries  would  seem  to  render  complications 
of  this  nature  by  no  means  improbable. 

"We  have  regarded  the  decision  in  this  case  as  giving  to  the 
Convention  of  1818  its  natural  and  legal  interpretation,  and  we 
believe  it  was  very  generally  concurred  in  by  the  profession,  so 
far  as  its  reasoning  was  examined  by  them.  It  is  but  the  appli- 
cation of  an  old  principle  to  a  new  state  of  facts — as  indeed  all 
judicial  decisions  are — and  it  was  such  an  application  as  accords 
with  the  best  and  most  reasonable  views  of  the  relations  subsisting 
between  the  citizen  or  subject  and  the  government.  When  the 
matter  came  under  the  notice  of  the  Congress  of  the  United 
States,  that  body  perceived  the  necessity  of  legislation  to  meet 
the  anomalous  condition  of  persons  situated  as  the  plaintiff  was, 
and,  accepting  the  decision  as  correct,  passed  an  act  conferring 
upon  all  such  persons  the  same  rights  of  citizenship  as  are  enjoyed 
by  persons  born  elsewhere  in  the  United  States.  But  this  act 
does  not  necessarily  remove  the  question  from  the  field  of  inter- 
national law,  for  although  it  estops  our  government  from  saying 
such  persons  are  not  citizens,  it  does  not  conclude  the  individuals 
from  insisting  upon  remaining  British  subjects.  So  the  whole 
question  may  yet  become  a  subject  of  diplomatic  treatment. 

W.  L.  Hill. 
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RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Errors  of  Conneeticut. 
NEW  HAVEN  AND  DERBY  RAILROAD  CO.  r.  CHAPMAN.* 

The  plaintiffs,  a  railroad  company,  were  incorporated  with  a  capital  of  $500,000, 
with  power  ''to  call  the  first  meeting  of  the  stockholders  whenever  $100,000  or 
more  of  the  capital  stock  shall  have  been  subscribed  for,  to  choose  directors  and 
perfect  the  organization  of  said  corporation,"  and  '*  when  so  organized  to  proceed 
to  commence  the  construction  of  the  railroad." 

The  sum  of  $216,700  was  subscribed,  including  the  subscriptions  of  the  defend- 
ants, and  the  first  meeting  of  the  stockholders  was  then  held  and  directors  chosen. 
Subsequently  an  amendment  to  the  plaintiffs'  charter  was  passed  by  the  General 
Assembly,  authorizing  the  city  of  New  Haven  to  subscribe  $200,000  to  the  capital 
stock,  and  to  appoint  two  directors  in  the  company,  with  ope  vote  for  every  four 
shares  of  stock  held  by  the  city.  Pursuant  to  the  power  so  given,  the  city  of  New 
Haven  subscribed  $200,000  to  the  stock,  and  appointed  two  directors  who  assumed 
and  continued  to  discharge  the  duties  of  the  office. 

No  other  subscriptions  were  made,  and  the  directors  thereupon  proceeded  to  call 
in  the  capital  stock,  and  to  commence  the  construction  of  the  railroad. 

In  an  action  to  recover  subscriptions  to  the  stock,  HeU,  1.  That  the  term 
"  organize,"  as  used  in  the  charter,  embraced  merely  the  choice  by  the  stockholders 
of  the  necessary  officers  for  the  transaction  of  the  business  of  the  company,  and 
that  the  plaintiffs,  when  so  organized,  $100,000  having  been  subscribed  to  the 
stock,  might  legally  begin  the  exercise  of  their  corporate  franchise.  2.  That  the 
amendment  to  the  charter,  and  the  action  of  the  plaintiff's  and  the  city  under  it, 
did  not  impair  the  rights  of  the  defendants  as  stockholders,  or  relieve  them  from 
liability  on  their  subscription. 

Assumpsit  to  recover  for  subscription  to  the  capital  stock  of 
the  plaintiffs.  On  the  trial  to  the  court  on  the  general  issue  with 
notice,  the  court  found  the  facts,  and  reserved  the  case  for  the 
advice  of  this  court. 

The  plaintiffs  were  incorporated  with  a  capital  of  $500,000, 
with  power  to  call  a  meeting  of  th^  stockholders  to  choose  direct- 
ors and  perfect  the  organization  of  the  company  whenever  the 
sum  of  9100,000  should  be  subscribed  to  the  capital  stock.  The 
sum  of  $216,700  was  subscribed,  when  the  first  meeting  of  the 
stockholders  was  held,  and  directors  chosen.  Subsequently  the 
city  of  New  Haven,  having  received  authority  so  to  do,  subscribed 
the  sum  of  $200,000  more.  No  other  subscriptions  were  ever 
made,  leaving  the  sum  of  $83,300  unsubscribed  for.  The  di- 
rectors thereupon  proceeded  to  call  in  the  capital  stock  thus  sub- 

1  This  case  is  furnished  by  the  courtesy  of  the  reporter,  John  Hooker,  Esq. 


Digiti 


zed  by  Google 


N.  H.  &  D.  RAILROAD  CO.  v.  CHAPMAN.  81 

scribed,  and  to  commence  the  constructioi§  of  the  proposed  rail- 
way. 

The  defendant  Chapman  subscribed  for  two  shares  of  said 
stock  ;  and  the  defendant  Barker  for  three  shares.  Each  of  the 
defendants  paid  two  instalments  of  ten  per  cent,  each,  leaving 
the  remaining  eighty  per  cent,  due  and  unpaid.  These  actions 
were  brought  to  recover  the  balance  with  interest. 

JST.  B.  Harruorty  for  the  plaintiff,  cited  Starr  v.  Pease^  8  Conn. 
541;  Pratt  v.  AUen,  13  Id.  119;  Northern  K  R.  Co.  v.  Miller^ 
10  Barb.  260;  Buffalo  ^  N.  Y.  City  R.  R.  Co.  v.  Budlei/,  14 
N.  Y.  836;  In  re  Oliver  .Lees  Bank,  21  Id.  20,  21;  Meadow 
Dam  Co.  v.  Gray,  30  Maine  549 ;  Agricultural  Branch  R.  R. 
Co.  v.  Winchester,  13  Allen  29;  Pacific  R,  R.  Co.  v.  Renshaw, 
18  Mo.  210;  Midland  Railway  Co.  v,  Gordon^  16  Mees. 
&;  W.  804 ;  Angell  &  Ames  on  Corp.,  ch.  2,  §  7 ;  Gen.  Stat.,  tit.  7, 
ch.  7,  §  443,  et  seq.,  ch.  6,  §  240 ;  Schenectady  ^  Saratoga  Plank 
Road  Co.  v.  Thatcher,  11  N.  Y.  102;  Burlington  ^  Missouri 
AVer  R.  R.  Co.  v.  White,  5  Iowa  409 ;  Sparrow  v.  Evansville  f 
Orawfordsville  R.  R.  Co.,  7  Ind.  369 ;  Barret  v.  Alton  ^  Sangor 
man  R.  R.  Co.,  13  111.  604. 

Wright  and  Watrous,  for  the  defendants. 

1.  The  plaintiffs  cannot  prevail  against  the  defendants,  because 
the  whole  capital  of  $500,000  required  by  the  charter  had  not 
been  subscribed  when  the  instalments  sought  to  be  recovered  were 
laid ;  nor  has  the  same  since  been  subscribed :  Gen.  Stat.  487, 
§  12 ;  170,  §  393,  et  seq. ;  141 ;  Angell  &  Ames  on  Corp.,  §§  110, 
556;  Redfield  on  Railways,  ch.  4,  §§  1,  18 ;  ch.  3,  §§,3,  65  •,  An- 
derson v.  Newcastle  ^  Richmond  R.  R.  Co.,  12  Ind.  376 ;  Matty 
V.  Northwestern  Virginia  R.  R.  Co.,  16  Md.  422 ;  Redfield  on 
Railways,  ch.  4,  sec.  1,  §  18,  (2,)  (6) ;  Walker  v.  Devereaux,  4 
Paige  239 ;  Hartford  ^  New  Eaven  R.  R.  Co.  v.  Kennedy,  1 2 
Conn.  499 ;  Shurtz  v.  Schoolcraft  ^  Three  Rivers  R.  Jt.  Co,,  9 
Mich.  272 ;  Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  23 ;  s.  c,  9 
Id.  187 :  Stoneham  Branch  R.  R,  Co.  v.  Gould,  2  Gray  277 ; 
Troy  ^  Greenfield  R.  R.  Co.  v.  Newton,  8  Id.  696,  602,  608 ; 
New  Hampshire  Central  R.  R.  Co.  v.  Johnson,  10  N.  H.  390, 
407 ;  Cabot  ^  West  Springfield  Bridge  Co.  v.  Cliapin,  6  Cush.  52 ; 
Lewey's  Island  R,  R.  Co.  v.  Bolton,  48  Maine  455 ;  Oldtown  ^ 
Lincoln  R.  R.  Co.  v.  Veazie,  39  Id.  571 ;  Penobscot  R.  R.  Co. 
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V.  Whitey  41  Id.  512  ^Peoples  Ferry  Co.  v.  Balch,  8  Gr.iy  803, 
311 ;  Atlantic  GoUon  Mils  v.  Abbott,  9  Cusb.  423,  42G ;  Kedfield 
on  Railways,  ch.  4,  sec.  1,  §  18,  (2,)  note  3 ;  ch.  9,  sec.  5,  §  61, 
et  seq. ;  ch.  7,  sec.  1,  §  30  (1) ;  Nutter  v.  Lexington  ^  West  Cam- 
bridge if.  R.  Co.j  6  Gray  88 ;  Central  Turnpike  Co.  v.  Valen-  ' 
tine,  10  Pick.  142 ;  Lexington  ^  West  Cambridge  R,  R,  Co.  v. 
Chandler,  13  Met.  311 ;  White  Mountains  iJ.  R,  Co.  v.  Eastman^ 
34  N.  H.  145 ;  Schenectady^  Saratoga  Plank  Road  Co.  v.  Thacher^ 
1  Kernan  107 ;  Angell  &  Ames  on  Corp.,  §  543 ;  Mann  v.  Cooky 
20  Conn.  178;  Brown  v.  IlliuSy  27  W.  84;  iVetr  York  ^  New 
Haven  Railroad  Co.  v.  Ketchum,  Id.  170 ;  Angell  &  Ames  on 
Corp.,  §  542 ;  Banbury  ^  Norwalk  Rmilroad  Co.  v.  Wilson,  22 
Conn.  449 ;  Lane  v.  Brainerd,  30  Id.  566 ;  Marlborough  Manu- 
facturing Co.  V.  Smithy  2  Id.  679 ;  Hepburn  v.  Chriswold,  8  Wall. 
607;  Contoocook  Valley  Railroad  v.  5a*fr,  82  N.  H.  369-372; 
Redfield  on  Railways,  ch.  9,  §  61  (3) ;  Wontner  v.  Shavrp,  4  Man., 
Grang.  &  Scott  404,  441 ;  Pritehford  v.  Bavis,  6  Mees.  &  W.  2; 
Howbeach  Coal  Co.  v.  Teague,  5  Hurl.  &  Norm.  151 ;  McCullyv. 
Pittsburgh  ^  Connelbmlle  Railroad  Co.,  32  Penn.  St.  R.  26,  81, 
32 ;  Pittsburgh  ^  Connellsville  Railroad  Co.  v.  Chrahamy  36  Id. 
77 ;  Commonwealth  v.  Cullen,  13  Id.  133,  141-144. 

2.  Any  change  or  alteration  of  the  charter  after  subscription 
to  the  stock,  which  fundamentally  varies  the  character,  structure 
or  purposes  of  the  corporation,  or  the  manner  of  accomplishing 
those  purposes,  is  a  change  in  the  contract  of  subscription,  which 
releases  the  subscriber  from  his  obligation  to  take  and  pay  for 
the  stock  subscribed  for,  notwithstanding  a  reservation  of  power 
to  alter  or  amend  the  charter. 

Hamilton  Mut.  Ins.  Co.  v.  Hobart,  2  Gray  548 ;  Oldtown  ^ 
Lincoln  Railroad  Co.  v.  Veazicy  39  Maine  571,  681 ;  Common- 
wealth V.  Essex  Co.y  13  Gray  253 ;  Allen  v.  McKeen,  1  Sumner 
276 ;  Angell  &  Ames  on  Corp.,  §§  767,  636,  637,  641 ;  Thomp- 
son V.  Ghiiony  6  Jones  Eq.  113 ;  McCray  v.  Junction  Railroad 
Co.y  9  Ind.  358 ;  Marietta  ^  Cincinnati  Railroad  Co.  v.  Elliott, 
10  Ohio  St.  R.  57,  62;  Barnes  v.  Smithy  10  N.  Y.  660;  Troy 
cf'  Rutland  Railroad  Co.  v.  Kerr,  17  Barb.  604 ;  Kenosha,  Rock- 
ford  ^  Rock  Island  Railroad  Co.  v.  Marsh,  17  Wis.  143 ;  Sage 
v.  Billardy  16  B.  Monroe  341,  348-360 ;  Booe  v.  Junction  Rail- 
road Co.y  10  Ind.  98 ;  Zabriskie  v.  Hackensack  ^  New  York  Rail- 
road Co.,  18  N.  J.  Eq.  178 ;  Belaware  Railroad  Co.  v.  Thorpy  6 
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Del.  454 ;  Woodruff  v.  The  State,  3  Ark.  285 ;  Herrick  v.  Town 
of  Randolph,  13  Verm.  525 ;  Everhart  v.  West  Chester  ^  Phila- 
delphia Railroad  Co,,  28  Penij.  St.  R.  339,  352,  353 ;  Hartford 
^  New  Haven  Railroad  Co.  v.  Oroswell,  5  Hill  383 ;  Trustees  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518 ;  Sheriff  v. 
Lowndes,  16  Md.  357 ;  Norris  v.  Trustees  of  Abingdon  Academy, 
7  Gill  k  Johns.  7  ;  Regents  of  University  of  Maryland  v.  WiU 
Uams,  9  Id.  366,  413;  Town  of  Yarmouth  v.  Tovm  of  North 
Yarmouth,  34  Id.  411 ;  Trustees  of  New  Gloucester  School  Fund 
V.  Bradbury,  11-  Id.  118 ;  Cify  of  Louisville  v.  President  ^  Trus- 
tees of  the  University  of  Louisville,  15  B.  Monroe  667  ;  Common- 
wealth V.  Cullen,  13  Penn.  St.  R.  133 ;  Broum  v.  Hummel,  6  Id. 
86;  Ellis  V.  Marshall,  2  Mass.  277. 

The  opinion  of  the  court  was  delivered  by 
Carpentbr,  J. — The  first  groand  of  defence  is  that  the  whole 
capital  of  $500,000  has  not  been  subscribed  for. 

There  can  be  no  doubt  that  the  policy  of  the  state,  up  to  com- 
paratively a  recent  period,  has  been,  in  corporations  of  this 
character,  to  require  that  an  adequate  cash  capital  for  the 
undertaking  should  be  furnished,  before  corporations  should  be 
permitted  to  exercise  their  corporate  functions.  Hence,  in  most 
of  the  charters  hitherto  granted,  there  is  no  authority  for  the 
stockholders  to  meet  and  choose  directors  before  all  the  stock  is 
subscribed.  But  in  the  charter  before  us  there  is  a  provision 
which  seems  to  indicate  the  inauguration  of  a  different  policy. 
That  provision  is  as  follows :  ^'  The  persons  named  in  the  first 
section  hereof,  or  a  majority  of  them,  are  hereby  authorized  to 
call  the  first  meeting  of  the  stockholders  of  said  corporation,  in 
such  way,  and  at  such  time  and  place  as  they  may  appoint,  when- 
ever one  hundred  thousand  dollars  or  more  of  the  capital  stock 
of  sud  corporation  shall  have  been  subscribed  for,  to  choose  di- 
rectors and  perfect  the  organization  of  said  corporation :''  Private 
Acts,  vol.  6,  p.  653,  §  4. 

To  what  extent  the  legislature  intended  to  change  their  ante- . 
cedent  policy,  is  really  the  question  involved.  The  defendants 
contend  that  they  only  intended,  after  a  certain  amount  of  the 
capital  stock  should  have  been  subscribed,  to  transfer  the  superr 
inteodence  of  further  subscriptions  to  the  stock  from  the  corpo- 
rators to  the  directors ;  and  that  it  was  the  duty  of  the  directory 
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to  fill  up  the  stock,  before  they  could  lawfully  proceed  with  the 
business  for  which  the  corporation  was  created.  The  plaintiffs, 
on  the  other  hand,  contend  that  the  change  contemplated  was 
much  more  radical — that  they  intended  not  only  to  authorize  a 
meeting  for  the  choice  of  directors,  but  that  the  corporation  should 
at  once  possess  all  its  powers  and  franchises,  and  might  imme- 
diately proceed  with  the  construction  of  its  road. 

The  language  of  the  charter  seems  to  import  much  more  than 
the  defendants  claim.  The  phrase,  "  to  choose  directors  and  per- 
fect the  organization  of  said  corporation,"  in  its  grammatical 
construction,  obviously  relates  to  the  meeting  of  the  stockholders. 
If  interpreted  according  to  its  grammatical  construction,  there- 
fore, it  was  for  that  meeting  to  perfect  the  organization,  as  well 
as  to  choose  directors.  We  can  hardly  suppose  that  the  legisla- 
ture intended  that  that  meeting  should  then  and  there  fill  up  the 
stock,  much  less  can  we  suppose  that  they  intended  that  the  meet- 
ing should  continue  in  session,  or  otherwise  prolong  its  existence, 
for  that  purpose.  We  all  know  that  such  a  course  would  have 
been  impracticable.  If  the  language  used,  therefore,  is  to  be 
taken  in  its  ordinary  grammatical  sense,  we  think  it  quite  clear 
that  they  could  not  have  intended,  by  "  perfecting  the  organiza- 
tion," the  filling  up  of  the  capital  stock. 

If  the  legislature  intended  that  the  directors,  when  chosen, 
should  perfect  the  organization  by  procuring  the  balance  of  the 
stdck  to  be  subscribed  for,  they  were  certainly  unfortunate  in  the 
choice  of  language  to  express  that  intention.  If  the  words,  "  per- 
fect the  organization,"  relate  to  the  directors  at  all,  it  seems 
reasonable  to  interpret  them  as  referring  to  the  duty  of  the 
directors  to  choose  a  president,  and  to  make  and  prescribe  by- 
laws ;  or  to  their  power  to  choose  a  clerk  and  treasurer  and  other 
ofiBcers ;  for  these  are  duties  and  powers  usually  performed  and 
exercised  by  directors ;  and  perhaps  we  could,  without  doing  vio- 
lence to  the  language  used,  give  these  words  that  meaning.  While 
it  is  only  by  a  forced  and  unnatural  construction,  that  we  can 
limit  and  apply  them  simply  to  the  matter  of  procuring  further 
subscriptions  to  the  stock. 

We  see  no  difficulty  however  in  interpreting  them  as  referring 
to  the  stockholders*  meeting.  If  so  interpreted  they  may  mean 
substantially  the  same  thing  as  choosing  directors,  embracing 
such  matters  as  are  incidental  to,  and  implied  from,  the  power  ta 
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choose  directors,  such  as  appointing  a  chairman,  clerk  and  tel- 
lers, and  prescribing  rules  and  regulations  for  governing  their 
proceedings,  and  the  like.  Or  they  may,  and  inore  properly 
perhaps,  refer  to  the  appointment  of  such  officers  as  are  not  by 
law  required  to  be  chosen  by  the  directors,  such  as  the  vice-presi- 
dents, an  executive  committee,  a  clerk  or  secretary,  a  treasurer, 
agents,  and  other  officers.  It  is  true  gome,  and  perhaps  all  of 
these,  may  be  chosen  by  the  directors.  The  statute  authorizes 
them  to  choose  a  clerk  and  treasurer,  but  it  is  not  imperative,  as 
in  the  case  of  the  president.  See  Gen.  Stat.,  p.  181,  sec.  444. 
There  is  certainly  some  room  for  the  inference  that  all  these  offi- 
cers may  be  chosen  by  the  stockholders.  If  so,  the  vrords  under 
consideration  may  properly  apply  to  such  proceedings. 

The  word  ''organize/'  as  used  in  railroad  and  other  charters, 
ordinarily  signifies  the  choice  and  qualification  of  all  necessary 
officers  for  the  transaction  of  the  business  of  the  corporation. 
This  is  usually  done  after  all  the  capital  stock  has  been  subscribed 
for.  I  have  been  unable  to  find  any  case  in  which  it  necessarily 
includes  in  its  meaning  the  procuring  of  subscriptions  to  the  capi- 
tal stock ;  but  I  do  find  cases  where  manifestly  it  is  not  used  in 
any  such  sense.  The  corporators  of  the  Boston,  Hartford  and 
Erie  Railroad  Company  were  authorized  to  organize  the  company 
when  one-half  the  stock  required  should  be  subscribed:  Private 
Acts,  vol.  5,  p.  543.  See  also  act  amending  the  charter  of  the 
Fairfield  County  Railroad  Company,  vol.  4,  p.  887. 

Again,  if  the  construction  contended  for  by  the  defendants  is 
the  correct  one,  what  is  gained  by  this  unusual  and  extraordinary 
provision  ?  Can  it  be  claimed  that  the  directors,  after  a  partial 
organization,  will  be  more  successful  in  obtaining  subscriptions 
than  the  corporators  were  before  ?  According  to  their  construc- 
tion, the  corporation  cannot  exjst,  no  corporate  act  can  be  done, 
the  object  of  its  creation  cannot  be  accomplished,  the  enterprise 
cannot  be  commenced  even,  lintil  the  whole  stock  is  subscribed 
for.  The  practical  operation  of  this  section,  as  thus  construed, 
would  be  simply  to  take  from  one  set  of  men  the  burden  of  pro- 
curing subscriptions,  and  impose  it  upon  another.  Or,  quite 
likely,  it  would  be  taking  it  from  one  set  of  men  as  corpora- 
tors, and  imposing  it  upon  the  same  men  as  directors.  In  all 
this  we  discover  no  tiling  gained,  either  to  the  corporation  or  the 
public. 
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On  the  other  hand,  considering  the  difficulty  of  procuring,  in 
the  first  instance,  the  necessary  means  for  the  construction  of 
railroads,  combined  with  the  necessity  and  importance  of  their 
construction,  in  order  that  the  resources  of  the  various  sections 
of  the  state  may  be  more  fully  developed,  we  can  discover  a  motive 
which  may  have  induced  the  legislature  to  change,  to  some  extent, 
their  policy  in  this  respect,  and  to  authorize  the  promoters  of  such 
enterprises  to  commence  their  corporate  existence,  and  the  exer- 
cise of  the  powers  and  franchises  conferred  upon  them,  with  only 
a  part  of  the  capital  stock  required  subscribed  for. 

That  this  must  have  been  the  intention  of  the  legislature,  will 
appear  more  clearly  from  a  comparison  of  the  last  clause  of  the 
4th  section  with  other  provisions  in  the  charter.  "  And  whenever 
said  corporation  shall  have  been  so  organized,  it  may  proceed  to 
commence  the  construction  of  the  railroad  hereinafter  specified." 
How  organized  ?  The  defendants  say,  with  the  capital  stock  all 
subscribed  for.  If  so,  what  necessity  for  this  provision  at  all  ? 
The  sixth  section  provides  as  follows :  "  Said  corporation  is  hereby 
authorized  and  empowered  to  locate,  construct,  and  finally  com- 
plete, a  single,  double,  or  treble  railroad  or  way,"  &c.,  from  New 
Haven  to  Derby. 

Here,  then,  is  authority  full  and  ample,  which  renders  the  last 
clause  of  the  4th  section  nugatory.  Now,  if  we  are  to  construe 
this  charter  so  as  to  give  effect  to  all  its  provisions,  we  must  reject 
this  construction.  Moreover,  the  language  of  this  4th  section  is 
peculiar.  It  is  not  that  the  corporation  may  proceed  from  its 
organization  to  the  construction  of  its  railroad,  but  it  is  that  it 
may  proceed  to  commence  the  construction.  This  is  a  strong  indi- 
cation that  the  legislature  intended  that  the  work  might  be  com- 
menced with  a  limited  capital,  an^  continued  subsequently  as  the 
corporation  might  obtain  the  necessary  means.  We  say  nothing 
of  course  as  to  the  expediency  of  such  a  policy.  That  was  a 
question  entirely  for  the  legislature.  Our  duty  is  to  ascertain 
what  they  intended,  and  to  give  effect  to  that  intention. 

A  question  may  arise  in  respect  to  some  of  these  charters,  more 
properly  perhaps  in  a  court  of  equity,  whether  the  corporation 
should  be  permitted  to  go  forward  and  expend  the  money  sub- 
scribed, when  it  is  manifest  that  the  work  cannot  be  completed, 
and  that  the  money  expended  will  be  lost.  No  such  question 
arises  in   tlio  present  case.     More  than  four-fifth?  of  the  stock 
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required  was  actually  subscribed  for,  and  the  work  has  been  car- 
ried forward  nearly,  or  quite,  to  completion. 

We  are  satisfied,  therefore,  that  these  proceedings  of  the  cor- 
poration were  not  illegal,  and  that  this  branch  of  the  defence 
cannot  be  sustained. 

The  defendants  further  claim  that  the  Act  of  1867,  authorizing 
the  city  of  New  Haven  to  subscribe  for  two  thousand  shares  of  the 
stock,  and  the  proceedings  of  the  city  and  the  plaintiffs  under  said 
act,  operate  to  discharge  the  defendants  from  the  obligation  of 
their  contracts. 

The  act  authorising  said  subscription  provides  that  the  mayor 
of  said  city,  and  one  of  the  aldermen,  to  be  designated  by  the 
common  council,  shall  each  be,  by  virtue  of  his  office,  and  while 
8aid  city  shall  continue  to  be  a  stockholder,  a  director  in  the  rail- 
road company ;  and  that  said  city  shall  be  entitled  to  one  vote 
only  for  every  four  shares  of  stock  by  it  owned.  In  every  other 
respect  the  stock  held  by  the  city  is  held  upon  the  same  terms 
and  conditions  as  that  held  by  other  stockholders. 

Before  discussing  the  legal  questions  involved  in  this  part  of  the 
case,  it  may  be  well  to  consider  briefly  what  effiect  these  proceed- 
ings have,  or  have  had,  upon  the  rights  and  interests  of  the  defend- 
ants. Are  they  prejudicial  or  otherwise  ?  It  is  not  found  that 
either  of  the  defendants  has  thereby  sustained  any  actual  pecu- 
niary damage.  In  looking  at  the  case  as  stated,  we  think  it  will 
be  found  that  the  whole  injury  consists  in  the  fact  that  the  defend- 
ants are  deprived  of  the  privuege  of  voting  for  two  of  the  directors. 
The  statute  requires  that  there  shall  be  not  less  than  nine  direct- 
ors ;  there  may  be  more  at  the  discretion  of  the  stockholders.  The 
stockholders  therefore  elect  seven  out  of  the  nine  directors,  and 
are  deprived  of  the  privilege  of  voting  for  the  other  two.  On  the 
other  hand,  the  city  is  prohibited  from  voting  on  three-fourths  of 
its  stock.  In  consideration  of  the  privilege  of  electing  two  direct- 
ors, the  city  agrees  that,  in  all  meetings  of  the  stockholders,  it 
will  cast  but  five  hundred  votes,  instead  of  two  thousand.  The 
whole  number  of  shares  subscribed  is  4167.  The  city  subscribed 
2000.  The  balance,  much  of  it  at  least,  is  probably  owned  in 
small  sums,  and  by  individuals  who  take  little  interest  in  attend- 
ing the  meetings  of  the  stockholders.  Thus  it  will  be  readily 
seen  that  tlie  city,  if  entitled  to  one  vote  on  each  share  of  its 
stock,  could  exercise  a  controlling  influence  in  all  the  meetings 
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of  the  corporation,  and  would,  if  so  disposed,  elect  the  yrhole 
board  of  directors.  To  avoid  this,  the  provision  under  considera- 
tion was  adopted.  The  practical  effect  of  it  is  to  give  to  fifteen 
hundred  shares,  being  more  than  one-third  of  the  entire  stock, 
two-ninths  of  the  directors  absolutely,  at  the  same  time  depriving 
it  of  all  voting  power  in  the  meetings  of  the  stockholders.  We 
cannot  say  that  this  is  unreasonable.  It  is  manifestly  for  the 
advantage  of  the  corporation  that  its  affairs  should  not  be  vir- 
tually controlled  by  the  city.  On  the  other  hand,  it  is  just  that 
the  city  should  have  a  voice  in  its  management.  The  arrange- 
ment seems  to  us  just  and  reasonable,  and,  on  the  whole,  bene- 
ficial, rather  than  prejudicial,  to  the  defendants. 

The  ground  of  this  objection  is  that  the  defendants,  by  their 
contracts  of  subscription,  acquired  certain  rights  and  privileges, 
of  which  they  have  been  divested  by  the  amendments  to  the  char- 
ter. The  contract  entitled  each  defendant  to  the  number  of  shares 
subscribed  for  by  him,  and  obligated  him  to  pay  to  the  corporation 
the  par  value  of  the  stock.  It  also  contained  an  agreement,  by 
implication  at  least,  that  the  money  thus  received  should  be  ex- 
pended in  carrying  forward  the  business  for  which  the  corporation 
was  created.  The  subscription  was  also  upon  the  terms  and  con- 
ditions contained  in  the  charter.  We  may  therefore  say  that  the 
contract  contained  an  agreement,  that  the  defendant  should  have 
all  the  rights  and  privileges  conferred  upon  him,  as  a  stockholder, 
by  the  charter  as  it  then  was,  and  until  those  rights  were  changed 
or  modified,  by  his  consent,  or  by  la#ful  authority.  One  of  the 
conditions  of  the  charter,  and  also  of  the  general  law  of  the  state 
under  which  it  was  granted,  was  that  it  might  be  altered,  amended, 
or  repealed,  at  the  pleasure  of  the  General  Assembly.  That,  too, 
was  an  element  in  the  contract,  by  which  the  defendant  agreed  in 
advance  to  any  reasonable  alteration  which  the  legislature  might 
lawfully  make.  The  power  thus  reserved  is  in  terms  absolute ;  yet 
it  is  not  an  unlimited  power.  Like  all  other  legislative  powers, 
it  is  subject  to  this  important  limitation,  viz.,  that  it  shall  not  be 
so  exercised  as  to  impair  the  obligation  of  a  contract,  or  to  destroy 
vested  rights. 

The  acts  of  the  corporation,  in  accepting  the  amendment  to  the 
charter,  and  in  permitting  the  city  to  subscribe  for  the  stock  upon 
the  terms  contained  in  the  amendment,  deprived  the  defendants 
of  the  privilege  of  voting  for  two  of  the  directors.     The  defend- 
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ants  say  that  the  destruction  of  this  right  absolved  them  from  all 
obligation  to  pay  for  their  stock.  Whether  it  does  or  not  is  the 
question  we  are  now  to  consider. 

Some  amendments,  or  laws,  affecting  corporations,  are  binding 
with  or  without  their  assent.  Others  bind  the  corporation  and 
every  member  thereof,  if  assented  to  by  a  majority  of  the  stock- 
holders. And  others  are  not  binding  upon  non-consenting  mem- 
bers, although  assented  to  by  the  majority.  All  general  laws, 
and  mere  matters  of  police  regulation,  are  embraced  in  the  first 
class.  Additional  powers,  duties,  and  privileges,  which  do  not 
change  essentially  the  nature  and  character  of  the  corporation, 
or  the  purpose  for  which  it  was  created,  and  have  for  their  object 
the  promotion  of  the  enterprise  originally  contemplated,  fall  within 
the  second  class.  All  amendments  which  work  a  radical  change 
in  the  nature  and  character  of  a  corporation,  or  the  purpose  for 
which  it  was  created,  are  within  the  third  class. 

It  is  not  easy  to  establish  a  general  rule  by  which  it  may  be 
seen  at  a  glance  to  which  class  any  given  case  belongs.  Each 
case  must  in  a  measure  depend  upon  its  own  circumstances.  A 
careful  examination  of  the  case  before  us,  and  the  authorities 
bearing  upon  the  question,  has  led  us  to  the  conclusion  that  it 
belongs  to  the  second  class,  and  that  the  amendment  is  binding 
upon  every  member  of  the  corporation. 

There  is  no  change  in  the  character  of  the  corporation.  It  is 
a  railroad  company  still,  relating  to  an  important  public  improve- 
ment. The  object  of  its  creation— jthe  construction  and  operation 
of  a  railway  from  New  Haven  to  Derby — remains  precisely  the 
same.  There  is  some  change  in  the  mode  of  appointing  the  board 
of  directors ;  but  that  change  is  not  a  radical  one,  nor  is  it,  under 
the  circumstances,  an  unreasonable  one.  So  fat  from  working  an 
injury  to  the  defendants,  it  is,  as  we  have  already  seen,  a  benefit 
to  them.  The  directors  are  elected  by  the  stockholders,  and  every 
one  has  a  voice  in  the  election.  No  one  has  an  undue  advantage 
over  the  others,  and  the  rights  of  all  are  carefully  guarded.  The 
object  of  the  amendment  was  not  to  obstruct,  hinder,  or  change, 
but  to  facilitate,  the  enterprise  in  which  all  were  engaged ;  and, 
so  far  as  we  can  see,  it  has  had  the  designed  effect.  It  is  not  an 
attempt  on  the  part  of  the  legislature  to  control  the  organization, 
or  to  place  it  in  the  power  of  one  or  more  of  the  stockholders  to 
elect  all,  or  a  majority  of  the  directors ;  but,  on  the  contrary,  the 
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doh^ign  was  to  prevent  that  result.  The  manner  of  voting,  nnd  the 
mode  of  electing  officers,  are  usually  provided  for  in  the  charter. 
The  legislature  may,  in  the  first  instance,  certainly,  impose  such 
terms  and  restrictions  as  may  be  thought  best.  The  powers 
reserved  will  authorize  subsequent  legislation  upon  the  same 
subject,  80  long  as  the  owners  of  the  stock  retain  the  control 
of  the  corporation,  and  are  all  placed  upon  equal  and  fair  terms. 

The  rights,  therefore,  of  which  these  defendants  have  been 
deprived,  are  rights  which  they  held  subject  to  such  reasonable 
changes  and  regulations  as  the  legislature  might  make,  with  the 
assent  of  the  corporation ;  and  they  are  not  thereby  absolved 
from  their  obligation  to  pay  for  their  stock. 

The  decided  cases  on  this  subject  will  abundantly  sustain  our 
position.  A  feW  only  of  the  many  cases  cited  will  be  referred  to. 
And  first  two  or  three  of  the  strongest  cases  relied  upon  by  the 
defendants. 

The  Hartford  ^  New  Haven  Railroad  Co.  v.  Oroawell^  6  Hill 
388.  That  was  an  action  against  a  subscriber  to  recover  certain 
instalments  upon  his  stock.  After  the  instalments  became  due, 
the  charter  was  altered,  by  authorizing  the  company,  in  addition 
to  the  powers  originally  granted,  to  purchase  certain  steamboats, 
to  be  used  in  connection  with  its  road,  not  exceeding  in  amount 
the  sum  of  $200,000.  It  was  held  that  neither  the  board  of 
directors,  nor  a  majority  of  the  stockholders,  could  sanction  the 
alteration,  so  as  to  bind  the  defendant,  without  his  consent.  In 
that  case  there  was  a  diversio|i  of  the  funds  from  the  purpose 
originally  contemplated.  Here  there  is  no  such  diversion.  But 
even  the  authority  of  that  case  is  considerably  shaken  by  later 
cases  cited  below. 

The  Troy  ^  Rutland  Railroad  Co.  v.  Kerr,  17  Barb.  581.  The 
company  was  incorporated  with  a  capital  of  $1,500,000.  After 
the  defendant  subscribed  to  the  stock,  the  articles  of  association 
were  amended  under  a  general  law,  by  which  the  capital  was 
reduced  to  $325,000,  and  the  contemplated  road  was  materially 
shortened.  The  defendant  refused  payment  of  calls  upon  his 
stock,  and,  in  an  action  brought  to  recover  them,  it  was  held  that 
the  plaintiffs  were  entitled  to  recover.  There  were  other  questions 
in  the  case.  The  presiding  judge,  who  gave  the  ophiion  of  the 
court,  doubted  upon  this  point,  but  seems  to  have  acquiesced  in 
the  decision,  partly  upon  the  ground  that  there  was  evidence  tend- 
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ing  to  show  that  the  defehdant  assented  to  the  change.  But  a 
majority  of  the  court  were  of  the  opinion'  that  there  was  no  such 
radical  change  of  the  plan  and  business  of  the  corporation  as 
exonerated  the  defendant.  The  presiding  judge,  in  the  course 
of  his  opinion,  says,  "Admitting  that  an  alteration  may  discharge 
the  obligation,  was  not  this  one  incidental  to  the  undertaking,  ani 
to  which  the  stockholder  must  be  considered  impliedly  to  assent  ? 
and  if  not,  was  it  so  material  as  to  be  a  ground  of  defence  ?  That 
case  is  in  reality  an  authority  against  the  defendants.  The  court 
seems  to  have  gone  further  than  we  are  required  to  go  in  the 
present  case,  as  the  alteration  in  that  case  was  much  more  radical 
than  in  this. 

Sage  v.  Dillardy  16  B.  Monroe  340.  The  corporation  in  that 
case  was  established  purely  for  charitable  purposes,  and  (frpended 
for  its  funds  mainly  upon  voluntary  contributions.  The  legisla- 
ture from  time  to  time  authorized  an  increase  in  the  number  of 
corporators,  and  finally  increased  them  arbitrarily  by  appointing 
sixteen  new  corporators  by  name.  The  corporation  refused  to 
accept  the  amendment.  The  court  held  that  the  act  of  the  legis- 
lature was  inoperative.  That  case  differs  from  this  in  two  impor- 
tant particulars.  First,  in  that  case  the  amendment  was  rejected 
by  the  corporation ;  in  this  it  was  accepted.  Secondly,  that  was 
an  attempt  by  the  legislature  to  have  a  voice  in  the  management 
of  funds  contributed  for  charitable  purposes  against  the  will  of 
the  persons  to  whom  their  management  had  been  intrusted  by  the 
donors,  and  presumptively,  perhaps,  against  the  will  of  the  donors 
themselves.  They  had  vested  in  the  old  corporators  the  control 
of  these  funds.  The  action  of  the  legislature  was  a  manifest 
infringement  of  that  right.  Nothing  of  that  kind  appears  in 
this  case. 

We  have  no  occasion  at  this  time  to  enter  upon  the  discussion 
of  the  difference  between  an  eleemosynary  corporation  and  a  cor- 
poration for  the  prosecution  of  an  enterprise  involving  public 
interests.  It  certainly  seems  reasonable  that  the  power  of  the 
legislature  to  legislate  in  respect  to  the  latter,  should  be  more 
extensive  than  in  respect  to  the  former.  The  case  of  Ffooks  v. 
The  London  and  South-western  Railway  Co.j  19  Eng.  Law  and 
Eq.  7,  maintains  this  proposition  :  The  rule  that  the  majority 
cannot  bind  the  minority  in  a  joint-stock  company,  as  to  acts  not 
contemplated  by  the  common  contract,  has  not  been  applied  to 
corporate   companies  for  a  public  undertaking,  involving  public 
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interests  and  duties,  under  the  sanction  of  Parliament.  Whether 
we  should  go  so  far  if  the  question  was  directly  before  us,  we 
need  not  now  say.  We  quote  the  case  as  showing  that  we  are  not 
going  beyond  the  limits  of  the  law  elsewhere. 

In  the  case  of  The  Buffalo  rf  New  York  City  Railroad  Co.  v. 
Dudley,  14  N.  Y.  336,  it  was  expressly  held,  that  "  an  alteration 
!'y  the  legislature  of  the  company's  charter,  in  pursuance  of  pow- 
ns  reserved,  by  changing  its  name,  increasing  its  capital  an<l 
extending  its  road,  does  not  discharge  the  defendant  from  liability 
on  his  subscription  ;  and  this,  whether  such  alteration  is  beneficial 
to  the  defendant  or  not,  the  alteration  having  been  duly  made, 
and  without  any  fraud  on  the  part  of  the  company.  See  also 
Schenectady  ^  Saratoga  Plank  Road  Co,  v.  Thatcher ,  11  N.  Y. 
102.      • 

In  this  opinion  the  other  judges  concurred ;  except  Seymour,  J., 
who,  having  been  counsel  in  a  case  involving  the  same  question, 
did  not  sit. 


There  are  two  questions  raised  in  the 
foregoing  case,  both  of  which  are  funda- 
mental to  the  very  existence  of  corpo- 
rate action  :  1.  That  the  requisite  num- 
ber of  shares  be  subscribed  to  enable  the 
corporation  to  go  into  operation,  as 
such ;  which  in  the  absence  of  special 
provision  of  the  charter  must  embrace 
the  whole  capital  stock  of  the  company, 
when  that  is  limited  ;  2.  In  order  to 
bind  subscribers  to  the  capital  stock,  or 
even  dissentients  to  the  alteration,  who 
have  paid  their  subscriptions  ;  there  must 
have  been  no  fundamental  alteration  in 
I  he  charter  after  the  subscriptions. 

The  first  of  these  question^  becomes, 
in  the  present  case,  one  of  construction 
merely.  There  is  no  attempt  on  the  part 
of  counsel  even,  to  escape  from  the  rule, 
as  just  stated  ;  that  all  the  capital  stock, 
in  ordinary  cases,  must  be  subscribed  by 
hand  Jiiie  shareholders,  before  the  com- 
pany can  be  organized  even  ;  much  more 
before  it  can  enter  upon  its  corporate 
husiness.  And  when  the  charter  of  tiie, 
corporation  specially  provides  that,  upon 
a  certain  amount  of  the  capital  stock 
being  subscribed,  the  company  may  or- 


ganize, or  even  begin  its  corporate  action, 
there  can  be  no  longer  any  question  the 
provision  is  legitimate  and  binding.  In 
the  present  case  the  court  find  no  difli- 
culty  in  holding;  and  we  do  not  well 
see  how  any  one  need  question  the  pro- 
priety of  the  decision,  that  by  the  terms 
of  the  charter  the  company  was  fully 
justified  in  going  into  operation  in  the 
manner  it  did.  The  authorities  are  very 
fully  cited  by  court  and  counsel,  upon 
this  point,  and  need  not  be  repeated 
here. 

In  regard  to  the  second  point,  the  only 
difficulty  which  ever  arises  is,  to  deter- 
mine precisely  what  shall  be  regarded  as 
a  fundamental  alteration  of  the  charter. 
It  seems  to  be  entirely  well  settled  by 
repeated  decisions  of  the  national  Su- 
preme Court,  which  is  the  final  arbiter 
in  such  questions,  that  as  a  cor po inn* 
charter  is  to  be  regarded  as  a  contract, 
within  the  provision  of  the  United  States 
Constitution  prohibiting  the  states  from 
"passing  any  law  impairing  the  obliga- 
tion of  contracts,'*  it  is  not  competent 
for  any  state  legislature  to  make  any 
essential   or  fundamental  alteration  in 
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the  charter  of  a  corporation^  without  its 
consent — and  here  consent  inipliea  more 
than  that  of  the  majority — it  roust  em- 
brace the  minority  as  well :  Boston  and 
fjoweU  Railwaif  ▼.  ScUenif  ^c,  Railway, 
2  Gray  I ;  8.  c.  2  Redf.  Am.  Railw. 
Caaes  577;  Thorpe  v.  Rut,  and  Bur. 
RaUwagy  27  Vt.  140;  «.  c.  2  Redf. 
Am.  Railw.  Cases  587 ;  The  Richmond^ 
F.  and  P.  Railway  r.  The  Louisa  Rail- 
way, 13  How.  U.  S.  71  ;  s.  o.  2  Redf 
Am.  Railw.  Cases  600;  Pontchartrain 
Railway  r.  New  OrleanSy  ^c,  Railway , 
1 1  La,  Ann.  253  ;  Turnpike  Co.  v.  The 
Slate  of  Maryland,  3  Wall.  U.  S.  210, 
and  namerous  other  cases. 

But  that  does  not  seem  to  ho  precisely 
the  form  in  which  the  question  is  pre- 
sented here,  although  the  same  in  sub- 
stance and  principle.  The  great  majo- 
rity of  the  corporation  here  accept  the 
modification  of  the  charter  offered,  what- 
erer  that  may  be,  and  are  attempting  to 
enforce  it  upon  the  dissenting  minority. 
The  question  then  seems  to  present 
itaelf  in  this  form:  How  far  the  state 
legislature  may  modify  the  charter  of  an 
existing  corporation  on  the  petition  of 
the  majority  of  the  shHreholderss,  so  as 
to  make  the  alteration  binding  upon  the 
diuenting  minority? 

This  seems  to  n«,  as  we  have  before 
intimated,  in  substance  the  same  ques- 
tion first  stated,  How  far  the  power 
exists  in  state  legislatures  to  modify  the 
corporate  life  or  action  of  existing  cor- 
porations f  For,  unless  the  state  legis- 
latare  have  the  power  to  do  the  act, 
independent  of  the  consent  of  the  corpo- 
rators, it  could  not  make  it  binding  upon 
the  dissentient  members,  and  so  the 
alteration  or  attempted  alteration  would 
not  become  a  part  of  the  organic  life  of 
the  corporation. 

The  alteration  then,  in  the  purposes 
and  objects,  or  in  the  mode  of  operation, 
of  existing  corporations,  to  be  binding 
upon  all  its  members,  must  be  such  as 
the  majority   could   carry  into    effect, 


without  inlVinging  the  true  purpose, 
spirit  and  intent  of  the  organization. 
In  other  words  it  could  not  extend  be- 
yond 8uch  modiiications  of  the  purposes, 
or  mode  of  action,  of  the  corporation  as 
would  fall  within  the  scope  of  the  gene- 
ral powers  and  functions  created  by  the 
original  charter.  The  question  may  be 
well  enough  tested  by  the  general  sco^d 
of  legislation  orer  existing  corporations. 
That  extends  to  everything  affecting  the 
police  power  of  the  state.  Such  as  re- 
quiring railways  to  erect  sign-boards  at 
road  crossings ;  having  the  prescribed 
force  of  brakes  on  each  train  ;  putting 
intruders  off  their  trains  only  at  the 
stations,  and  innumerable  other  things 
of  a  similar  character,  too  numerous  and 
too  well  established  to  require  argument 
or  authority  in  their  support.  The  sub- 
ject is  a  good  deal  discussed,  and  the 
cases  cited  in  Thorpe  v.  Rut.  and  Bur, 
Railway,  supra,  2  Redf.  Railw.  i  232, 
and  cases  cited. 

And  the  modification  of  the  charter 
of  the  corporation  in  the  present  case 
seems  to  be  rather  of  this  character,  if 
indeed  it  really  amount  to  this  even.  It 
consists  mainly  in  conferring  power  upon 
a  municipal  corporation  to  become  a 
subscriber  to  the  stock  of  the  corpora- 
tion. This  might  just  as  well  have  been 
done  by  general  legislation  extending 
to  all  the  municipalities  of  the  state, 
and  allowing  such  municipalities  to  ap- 
point a  proportionate  number  of  the 
directors.  This  latter  provision  is  indeed 
the  only  one  which  bears  any  semblance 
of  efibcting  any  modification  of  the  cor- 
porate action.  If  this  k&d  extended  to 
a  majority  of  the  board  of  directors,  it 
would  have  borne  somewhat  the  appear- 
ance  of  overslaughing  the  agency  of  the 
other  shareholders.  And  it  may  be 
argued,  possibly,  that  the  principle  is 
much  the  same  when  it  only  extends  to 
a  minority,  but  surely  the  wrong  and 
injustice  is  not  the  same.  And  in  ques- 
tions of  this  character,  courts  have  to 
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look  to  the  spirit  and  effect  of  legislative 
infringements  or  alleged  infringements 
of  vested  rights.  There  is  nothing  ob- 
jectionable in  this  mode  of  representa- 
tion of  the  municipal  subscription  in  the 
board  of  directors,  unless  it  consists  in 
allowing  these  shares  to  vote  as  a  class 
and  not  in  the  mass  of  the  other  shares. 
It  is  not  uncommon  for  corporate  shares 
to  be  classified,  to  some  extent,  in  voting. 
We  cannot  perceive  any  objection  to 
allowing  any  subscriber,  having  a  cer- 
tain number  of  shares,  becoming  himself 
a  director,  or  even  naming  one  of  the 
directors.  But  most  unquestionably  this 
class  representation  must  be  restricted  so 
as  not  to  have  the  control  of  the  corpo- 
ration. It  is  upon  that  ground  that  those 
having  a  large  number  of  shares  are  al- 
lowed a  less  number  o^  votes  in  propor- 
tion .  As  questions  of  policy  they  are,  no 
doubt,  of  great  importance,  but  as  ques- 
tions of  legislative  authority  and  power, 
it  does  not  occur  to  us  that  there  can  be 
mach  doubt. 


It  is  most  unquestionable  that  the  re- 
cent English  cases  give  parliament,  on 
the  petition  of  a  majority  of  the  share- 
holders in  railway  and  other  ^tiast  pub- 
lic corporations,  a  far  more  extended 
power  to  superadd  new  schemes  to  the 
original  project  than  has  yet  been  done 
in  this  country,  and  even  to  carry  oat 
such  new  schemes  by  means  of  the  exist- 
ing resources  of  the  corporation.  We 
have  always,  in  this  country,  required 
that  if  a  new  scheme  was  superadded  to 
the  original  purpose  of  a  corporation, 
it  should  be  carried  into  effect  by  new 
subscriptions  for  that  particular  purpose. 
And  such  is  the  scope  of  the  earlier  Eng- 
lish cases :  Munt  v.  Shrewsburjf  and 
Chester  Railway,  43  Bcav.  1  ;  Cciman 
V.  Eastern  Counties  Railway ^  10  Id.  1. 
But  in  Taylor  v.  C.  and  M.  Railway, 
Law  Rep.  4  Ho.  Lds.  628,  this  distinc- 
tion seems  to  be  disregarded. 

I.  F.  R. 


Court  of  Appeals  of  New  York* 

THE  PEOPLE  E.X  rel.  THE  ATTORNEY-GENERAL  v.  CURTIS. 

MATTER  OP  CARL  VOGT. 

The  power  to  regulate,  provide  for  and  control  the  surrender  of  fugitives  Arom 
justice  from  foreign  countries  is  by  the  Federal  Constitution  conferred  exclasirely 
on  the  Federal  Government,  and  cannot  be  exercised  by  the  states. 

A  state  law  giving  the  Governor  power  to  surrender  a  criminal  to  a  foreign 
country  is  contrary  to  the  provisions  of  the  United  States  Constitution. 

Carl  Vogt  was,  on  April  4th  1872,  committed  to  the  city  prison 
by  one  of  the  police  justices  of  the  city  of  New  York,  on  a  charge 
of  bringing  stolen  goods  into  the  state.  The  Belgian  minister, 
charging  that  Vogt  had  committed  murder,  arson  and  robbery  in 
Belgium,  made  application  to  the  Governor  to  have  Vogt  sent  to 
Belgium  under  a  statute  of  the  state  passed  in  1822,  which  reads 
as  follows : — 

"  Sec.  8.  The  governor  may,  in  his  discretion,  deliver  over  to 
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justice  any  person  found  within  the  state  who  shall  be  charged 
with  having  committed,  without  the  juris<]iction  of  the  United 
States,  any  crime,  except  treason,  which,  by  the  laws  of  this  state, 
if  committed  therein,  is  punishable  by  death  or  by  imprisonment 
in  the  state  prison. 

"  Sec.  9.  Such  delivery  can  only  be  made  on  the  requisition  of 
the  duly-authorized  ministers  or  officers  of  the  government  within 
the  jurisdiction  of  which  the  crime  shall  be  charged  to  have  been 
committed  :"  1  R.  S.,  5th  ed.,  p.  468. 

The  Governor,  under  this  statute,  executed  his  warrant  to  the 
sheriflf  of  New  York  county,  commanding  him  to  take  Vogt  from 
whatever  custody  he  might  be  in,  and  deliver  him  to  the  agent 
appointed  by  the  Belgian  Government,  for  removal  to  Belgium. 

The  prisoner  having  been  taken  in  custody  under  this  warrant, 
sued  out  a  habea%  corpus  before  the  Superior  Court,  and  was  dis- 
charged by  CuETis,  J.  (from  custody  under  this  toarrant)^  on  the 
ground  that  the  Statute  of  1822  was  unconstitutional. 

On  eertiorariy  the  Supreme  Court  of  New  York,  at  General 
Term,  affirmed  the  decision  of  Judge  Curtis,  whereupon  the 
Attorney-General  took  this  writ  of  error. 

Francis  C.  Barlow^  Attorney-General,  for  plaintiff  in  error. — 
1.  The  Act  of  1822  does  not  make  any  "  agreement  or  compact" 
with  a  foreign  state  within  the  prohibition  of  the  Constitution. 
The  surrender  is  a  voluntary  act  of  the  state :  Holmes  v.  Jenni- 
son,  14  Pet.  540 ;  2  Story  on  Const.  (3d  ed.)  §  1402 ;  1  Tucker's 
Blackst.  App.  810 ;  Green  y.  Biddle,  8  Wheat.  92 ;  Duer  Const. 
Law  885;  JEz parte  Holmes,  12  Vt.  637. 

2.  Such  an  act  is  not  inconsistent  with  the  powers  vested  in  the 
General  Government :  Hobnes  v.  Jennison,  14  Pet.  674 ;  Houston 
V.  Moore,  5  Wheat.  49.     Until  the  United  States  have  acted,  the 
power  of  the  states  remains :  Sturges  v.  Orowninshield,  4  Wheat.  • 
122;  WiTson  v.  Blackbird  Creek  Co,,  2  Pet.  245. 

3.  The  state  has  a  right,  under  its  police  power»  to  forbid 
entrance  on  its  territory,  or  to  remove  after  entry,  persons  danger- 
ous to  its  safety:  City  of  New  York  v.  MilUy  11  Pet.  102;  Frigg 
V.  Fennsylvania,  16  Id.  539,  625 ;  Moore  v.  lUinois,  14  How. 
18,  18. 

4.  Chancellor  Kent  maintained  the  right  and  duty  of  a  state 
to  surrender  fugitives :  Matter  of  Washburn,  4  Johns.  Ch.  106 ; 
Commentaries,  vol.  1,  p.  37,  n. 
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W,  F.  Kintzing  and  (7.  M.  Marshy  for  defendant  in  error,  cited 
Const.  U.  S.  Art.  I.  §§  10,  11 ;  1  Am.  State  Papers  175,  Letter 
of  Jefferson  to  Genet ;  Opinion  of  Taney,  2  Opin.  Atty.-Gen^ 
452,  559 ;  Wheaton's  Elements  171 ;  Opinion  of  Gushing,  6  Opin. 
Atty.-Gen.  85 ;  Commonwealth  v.  Deacon^  10  S.  &  R.  134 ;  Ex 
parte  Holmes^  12  Vt.  636 ;  Holmes  v.  Jennison^  14  Pet.  572 ; 
Const,  of  N.  Y.  Art.  I.  §§  2,  6 ;  Taylor  v.  Porter,  4  Hill  140 ; 
People  V.  ITawa,  15  Abb.  119  ;  Wyenhamer  v.  People,  13  N.  Y. 
•]78 ;  Commonwealth  v.  Gheen,  17  Mass.  534. 

The  opinion  of  the  court  was  delivered  by 

Church,  C.  J. — This  is  a  writ  of  error  to  review  a  judgment 
of  the  General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  rendered  upon  a  certiorari,  removing  into  that  court 
certain  proceedings  had  before  the  respondent,  as  a  justice  of  the. 
Superior  Court  of  the  city  of  New  York,  on  habeas  corpus  in  the 
case  of  Carl  Vogt. 

The  return  showed  that  the  prisoner  was  in  custody  of  the 
warden  of  the  city  prison  upon  a  commitment  by  a  police  ju8ti(*e 
for  grand  larceny,  and  also  that  the  sheriflf  of  the  city  and  county 
of  New  York  was  present  with  a  warrant,  issued  by  the  governor 
of  the  state  of  New  York,  for  the  apprehension  and  delivery  to 
the  authorities  of  the  kingdom  of  Belgium  of  the  said  Carl  Vogt, 
and  the  sheriff  prayed  for  an  order  adjudging  that  the  prisoner 
be  awarded  to  him. 

The  warrant  of  the  Governor  was  issued  under  and  in  pursu- 
ance of  a  statute  of  this  state,  passed  in  1822  (1  R.  S.  468,  5th 
ed.),  providing  for  the  surrender  af  fugitives  from  justice  from 
foreign  countries.  The  question  involved  is,  whether  this  statute 
is  a  violation  of  the  Constitution  of  the  United  States.  The 
statute  provides  that  the  Governor  may,  in  his  discretion,  deliver 
over  to  justice  any  person  found  within  the  state,  who  shall  be 
charged  with  having  committed,  without  the  jurisdiction  of  the 
United  States,  any  crime  except  treason,  which,  by  the  laws  of 
this  state,  if  committed  therein,  is  punishable  by  death,  or  by 
imprisonment  in  state  prison.  Such  delivery  can  only  be  made 
on  the  requisition  of  the  duly  authorized  ministers  or  officers  of 
the  government  where  the  crime  was  committed.  The  evidence 
required  is  such  only  as  would  justify  the  commitment  of  the 
accused  for  trial  if  the  crime  had  been  committed  in  this  state. 
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The  terms  of  this  act  are  plainly  indicative  of  an  assumption 
of  the  right  to  regulate,  provide  for  and  control  the  surrender  of 
fugitives  from  justice  from  foreign  countries,  and  the  question 
presented  is,  whether  this  is  a  power  reserved  to  the  states,  or 
one  which  has  been  conferred  upon  the  Federal  Government,  and 
if  conferred,  whether  the  power  is  of  that  nature  that  it  may  be 
exercised  by  the  states  concurrently  with  the  General  Govern- 
ment 

These  questions  of  conflicting  claims  between  the  Federal  and 
State  Governments  should  always  be  carefully  considered,  and 
courts  should  be  astute  in  settling  them  according  to  the  true 
character  of  the  respective  governments,  and  sedulously  guard 
and  preserve  the  rights  and  powers  of  each.  The  highest  inte- 
rests of  the  states  are  promoted  by  yielding  to  the  General  Gov- 
ernment and  protecting  it  in  the  enjoyment  of  unquestioned  con- 
trol over  the  subjects  conflded  to  it  by  the  Constitution,  whilst, 
OQ  the  other  hand,  the  right  of  the  states,  in  the  free  and  abso- 
late  exercise  of  the  great  mass  of  reserved  powers,  should  be  left 
uDmolested  by  the  General  Government.  If  this  rule  is  carefully 
observed  collisions  will  be  avoided  and  the  government  perpetu- 
ated, while  its  violation  tends  to  confusion,  conflict  and  destruc- 
tion. 

It  is  not  material  to  the  determination  of  this  question,  whe- 
ther the  practice  of  delivering  up  criminals  is  a  duty  imposed  by 
the  laws  of  nations,  or  exists  only  by  comity.  Writers  upon  public 
law  differ,  and  the  adjudications  are  somewhat  conflicting,  but  the 
weight  of  modern  authority  is,  that  it  is  i)ot  a  duty  which  may 
be  demanded,  but  a  favor  which  may  or  may  not  be  granted 
without  furnishing  cause  for  complaint,  and  that  our  own  govern- 
ment so  regarded  it  we  have  the  authority  of  Jefferson,  Monroe 
and  Clay,  when  respectively  holding  the  oflSce  of  secretary  of 
state :  American  State  Papers. 

This  subject  was  so  fully  and  elaborately  considered  by  the 
Supreme  Court  of  the  United  States  in  Holmes  v.  Jemmon^  14 
Pet.  540,  that  an  extended  discussion  is  unnecessary  if  not  inap- 
propriate. 

First,  I  think  we  should  regard  that  case  as  an  authoritative 

decision   against  the  constitutionality  of  the   act   in  question^ 

Although  the  appeal  was  dismissed,  yet  the  opinion  of  Chief 

Justice  Tanby  upon  the  merits  in  favor  of  the  discharge  of  the 
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prisoner  was  concurred  in  by  three  of  his  associates,  Story, 
McLean  and  Waynb,  and  as  to  the  merits  substantially  by  two 
others,  although  the  latter  agreed  to  a  dismissal  of  the  appeal 
upon  other  grounds. 

The  decision  was  regarded  as  binding  upon  the  return  of  the 
3ase  by  the  Supreme  Court  of  Vermont,  and  the  prisoner  was 
discharged :  12  Yt.  631.  I  am  not  aware  of  any  adjudication  since 
that  time  impairing  the  effect  of  this  decision,  and  as  the  subject 
is  one  within  the  cognisance  of  the  Federal  courts,  the  question 
should  be  regarded  as  settled.  This  is  a  much  stronger  case  for 
holding  the  act  of  the  Goremor  invalid  than  the  Vermont  case. 
There  the  state  had  not  acted  at  all.  The  act  of  the  Gorernor 
in  issuing  his  warrant  was  not  authorized  by  law,  nor  did  it  ap- 
pear that  any  demand  had  been  made  by  the  Canadian  govern- 
ment for  the  rendition  of  the  prisoner,  and  one  of  the  judges 
agreed  to  a  dismissal  of  the  appeal  upon  the  latter  ground.  Here 
the  state  has  made  a  permanent  regulation  for  the  delivery  of 
fugitives,  and  the  record  shows  that  a  formal  demand  was  made 
upon  the  Governor,  according  to  the  terms  of  the  statute.  If 
the  same  facts  had  appeared  in  that  case,  a  judgment  discharging 
the  prisoner  would  have  been  rendered. 

In  the  next  place,  the  elaborate  and  exhaustive  opinion  of 
Chief  Justice  Taney  commends  itself  to  our  judgment  as  a  cor- 
rect exposition  of  the  law  on  the  subject,  and  it  would  be  difficult 
to  add  anything  to  the  force  of  his  reasoning.  It  is  admitted  by 
the  Attorney-General  that  the  General  Gk)vemment  possesses  the 
power  over  the  subject  of  extradition  of  fugitives  from  justice, 
and  if  it  had  exercised  the  power  in  regard  to  Belgium  it  would 
be  exclusive,  and  that  no  one  could  be  c^livered  except  through 
Federal  machinery ;  but  he  insists  that  this  power  is  dormant  as 
to  all  countries  with  which  the  government  has  made  no  treaty ; 
that  the  states  are  not  prohibited  from  exercising  it,  and  that 
such  exercise  is  not  repugnant  or  inconsistent  witn  the  power 
conferred  on  the  government.     This  position  is  not  tenable. 

It  is  true,  that  a  grant  of  power  to  the  General  Government 
does  not  necessarily  operate  as  a  prohibition  of  the  same  power 
by  the  states :  Stwge9  v.  Oroumimhieldj  4  Wheat.  122.  There 
are  subjects  over  which  the  (xenwal  Government  and  the  states 
may  exercise  concurrent  authority.  If  the  terms  of  the  grant 
4ire  not  exclusive,   and  there  is  no  express  prohibition   upon 
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the  states,  and  no  repugnancy  or  inconsistency  in  its  exercise  by 
the  states,  the  authority  is  concurrent. 

This  subject  is  not  one  of  that  character.  The  whole  subject 
of  foreign  intercourse  is  committed  to  the  Federal  Government. 
Indeed,  this  was  one  of  the  principal  purposes  of  the  Union. 

As  to  foreign  countries  the  states,  as  such,  are  unknown.  The 
treaty-making  power  is  not  only  exclusive  in  the  General  Govern- 
ment, but  the  states  are  prohibited  from  exercising  it,  in  express 
terms.  So  the  appointment  of  ambassadors  and  receiving  ambas- 
sadors from  foreign  countries  is  confided  to  the  Union,  and  the 
states  are  prohibited  from  making  any  compact  or  agreement  with 
any  foreign  power.  The  act  of  the  legislature  under  considera- 
tion authorizes  foreign  ministers,  and  ofBcers  of  foreign  govern- 
ments, to  make  a  demand  upon  the  Governor,  and  empowers  him 
to  treat  with  these  ministers  and  accede,  in  his  discretion,  to  their 
demand. 

It  is  patent  that  the  exercise  of  stich  a  power  by  the  states  may 
frustrate  the  foreign  policy  of  the  government,  both  as  to  countries 
with  which  the  government  has  made  a  definite  treaty,  and  as  to 
those  widi  which  it  has  not. 

It  has  been  the  policy  of  the  government  in  later  years  to  enter 
into  extradition  treaties  with  foreign,  nations,  but  the  propriety 
of  doing  so  in  any  particular  case  may  depend  upon  a  variety 
of  circumstances  known  only  to  the  officers  of  the  government. 
We  cannot  determine,  nor  judicially  know,  but  that  the  govern- 
ment, for  reasons  of  public  policy  connected  with  its  negotiations, 
may  have  declined  to  enter  into  such  a  treaty  with*Belgium,  the 
demanding  country,  or  that  country  may  have  itself  refused  to 
make  such  a  treaty,  without  some  undue  stipulations  on  our  part. 
Is  it  to  be  tolerated  that  a  state  may  overrule  the  decision  of  the 
government,  and  thus  embarrassT  its  foreign  negotiations,  and  for 
that  purpose  may  the  state  receive  and  treat  with  foreign  minis- 
ters ?  If  one  state  may,  all  the  states  may  make  these  arrange- 
ments ;  which  arrangements  may  all  differ  from  each  other,  and 
the  same  state  may  make  different  arrangements  with  each  foreign 
nation.  The  embarrassment  which  such  an  exercise  of  power  by 
the  states  would  produce  to  the  General  Government  in  its  foreign 
policy  is  obvious. 

The  General  Government  might  adopt  the  polifcy  of  refusing  to 
make  an  extradition  treaty  with  all  nations,  or  it  might  refuse  as 
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to  Belgium  or  any  other  particular  country.  It  cannot  be  said, 
from  the  absence  of  a  treaty  with  any  country  or  all  countries, 
that  the  power  is  dormant.  It  may  be  as  much  exercised  by 
refusing  as  by  making  a  treaty.  In  the  absence  of  a  treaty,  we 
are  to  presume  a  refusal  or  failure  to  make  one  on  the  part  of  the 
government. 

In  either  case  the  power  is  not  dormant.  The.  nature  of  the 
power  is  such  that  it  cannot  be  dormant.  It  is  necessarily  in 
active  exercise  by  the  government'when  acting  or  omitting  to  act. 

The  dormant  powers  are  such  as  the  states  may  exercise  over 
their  internal  affairs  without  colliding  with  the  action ,  or  non- 
action of  the  General  Government.  Such  is  the  subject  of  bank- 
ruptcy. If  the  General  Government  omits,  as  it  may,  to  pass 
uniform  laws  relating  to  bankruptcies,  it  is  competent  for  the 
states  to  enact  laws  on  that  subject.  An  omission  by  the  govern- 
ment to  act  can  be  regarded  in  no  sense  as  a  decision  that  such 
laws  should  not  be  enacted  by  the  states,  and  the  action  of  the 
states  contravenes  no  policy  of  the  government.  So  of  taxation, 
except  where  there  is  a  prohibition  on  the  states.  So  when  the 
General  Government  leaves  the  regulation  of  commerce,  the  states 
may  take  it  up  within  their  respective  jurisdictions,  and  there  are 
other  powers  which  are  concurrent,  until  a  collision  occurs,  and 
then  the  government  is  supreme :  11  Pet.  102 ;  5  Wheat.  1-12 ; 
Id.  213. 

But  the  dormant  powers,  as  they  are  called,  are  those  which 
may  be  exercised  for  the  protection  of  the  states  within  their 
territories,  and  relate  to  their  internal  affairs.  As  to  foreign 
intercourse,  and  all  questions  relating  thereto,  the  government 
alone  can  speak  and  act,  and  the  power  is  therefore  necessarily 
exclusive. 

The  difiSculty  in  exercising  the  power  by  the  Governor,  and 
of  determining  the  proper  occasion  of  delivering  up  fugitives,  serve 
also  t<J  illustrate  the  impropriety  of  state  action  and  the  repug- 
nancy of  the  power.  The  Governor  is  authorized  to  deliver  the 
fugitive  "in  his  discretion."  This  is  a  delicate  duty,  and  one 
which  may  lead  to  complications  and  ill-feeling  with  the  country 
making  the  demand,  and  thus  involve  the  General  Government 
in  difficulty  and  possibly  in  war,  which  was  one  of  the  evils  in- 
tended to  be  guarded  against  by  giving  to  the  Union  the  exclusive 
power  over  foreign  affairs.     The  Governor  has  power  by  the  act 
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to  deliver  up  fugitives  for  all  crimes  punishable  in  this  state  by 
death  or  state  prison,  except  treason.  This  involves  the  power 
to  determine  when  a  case  comes  within  the  exception.  There  may 
be  cases  where  the  real  crime  is  treason,  but  the  charge  of  other 
crimes  is  pr'eferred,  and  perhaps  established,  for  the  purpose  of 
securing  a  surrender  of  the  accused.  When  beyond  our  territory 
the  state  is  powerless  to  retake  him,  or  obtain  redress  for  the  fraud 
and  imposition,  while  the  General  Government  possesses  ampU* 
power  of  redress.  Again,  it  being  conceded  that  extradition  U 
included  within  the  treaty-making  power,  if  the  states  may  regu- 
late it,  why  may  they  not  regulate  any  other  question  included  in 
that  power  ?  Although  expressly  prohibited  from  entering  into  a 
treaty,  the  regulation  of  the  proper  subjects  of  it  is  a  practical 
exercise  of  the  power  which  renders  the  prohibition  nugatory.  In 
any  view  of  the  question,  the  repugnancy  is  clear. 

I  think  also  that  the  express  prohibition  against  making  an 
agreement  with  a  foreign  power  is  violated  by  the  act  of  the  legis- 
lature. 

The  object  of  this  provision  was  to  prevent  all  oflScial  inter- 
course with  foreign  nations.  By  this  act  the  foreign  minister 
demands  of  the  Governor  the  surrender.  The  Grovernor  consents 
to  de^ver,  and  does  it.  Is  this  not  an  agreement  within  the  mis- 
chief which  the  Constitution  was  designed  to  prevent  ?  If  the 
state  may  make  an  agreement  to  deliver  one  fugitive  upon  a 
specific  demand,  why  may  it  not  make  a  general  arrangement 
'  with  a  foreign  power  for  all  fugitives ;  and  if  it  may  bargain  to 
deliver,  why  not  for  the  surrender  of  its  fugitives  1  Under  this 
act,  upon  a  demand,  why  may  not  the  Governor  consent  to  sur- 
render the  fugitive,  upon  condition  that  the  foreign  power  will 
surrender  a^ fugitive  from  this  state? 

The  learned  Attorney-General  says, '"  If  I  take  a  penny  to  give 
a  beggar,  and  subsequently  change  my  mind  and  put  it  back  in 
my  pocket,  have  I  violated  any  contract  V*  and  from  this  he  argues 
that  there  is  no  agreement  under  this  act,  because  the  Governor 
may,  at  any  time  before  the  actual  surrender,  "  at  his  discretion," 
refuse  to  surrender.  It  does  not  establish  that  no  agreement  has 
been  made,  to  prove  that  there  was  a  time  when  either  one  or  both 
of  the  parties  might  have  repented  and  recanted.  It  is  unneces- 
sary to  determine  that  the  Governor  might  not,  even  after  the 
surrender  and  before  the  fugitive  leaves  the  state,  revoke  the 
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warrant  and  discharge  the  prisoner.  Under  this  act  it  is  at  least 
doubtful  whether  he  could,  and  whether  the  power  of  the  Governor 
oveiC  the  subject  would  not  cease  the  moment  the  surrender  was 
consummated  by  a  delivery  of  the  fugitive  into  the  custody  of  the 
foreign  power.  But  the  character  of  the  transaction  is  not 
changed  if  he  could ;  and  when  the  fugitive  left  the  state  the 
arrangement  would  certainly  be  completely  executed,  beyond  the 
reach  of  recall/  and  it  is  not  changed  by  the  want  of  opportunity 
to  violate  it. 

A  promise  to  give  a  b^gar  a  penny  upon  demand,  is  an  agree- 
ment in  a  general  and  moral,  although  not  in  a  legal  sense, 
because  it  cannot  be  enforced  for  want  of  consideration,  and 
agreements  of  the  former  character,  by  the  states  with  foreign 
powers,  imply  intercourse,  negotiation  and  arrangement,  which 
were  designed  to  be  prohibited  as  much  as  strictly  legal  contracts. 
Indeed,  no  contract  can  be  enforced  in  courts  of  justice  against 
a  state.  Moral  duty  is  the  only  obligation  which  a  state  can 
incur ;  and  if  the  term  "  agreement"  in  the  Constitution  does  not 
mean  such  an  obligation,  it  means  nothing. 

We  should  not,  upon  this  question,  apply  the  technical  rules 
applicable  to  civil  contracts  which  may  be  violated  and  enforced. 
We  must  give  such  a  construction  to  the  term  agreement  ^  will 
effectuate  the  objects  intended  to  be  promoted,  and  avoid  the 
evils  designed  to  be  prevented.  These  agreements  need  not  be 
in  writing,  nor  founded  upon  any  legal  consideration.  Any  ar- 
rangements in  relation  to  public  questions  are  included  in  the  term, 
and  are  intended  to  be  prohibited.  I  am  of  the  opinion  that  the 
act  of  the  legislature  is  within  the  evils  intended  to  be  prevented, 
and  is  a  violation  of  the  express  prohibition  of  the  Constitution 
of  the  United  States  against  making  agreements  with  foreign 
powers* 

It  is  also  claimed  by  the  Attorney-General,  that  this  act  may 
be  upheld  under  the  acknowledged  police  power  of  the  state  to 
prevent  the  entrance  into  the  state  of  dangerous  persons,  and 
to  remove  them  when  admitted :  Oity  of  New  York  v.  Miln^  11 
Pet.  102.  Whatever  power  the  state  may  possess  of  the  charac- 
ter alluded  to,  for  its  own  protection,  it  is  a  sufficient  answer  to 
this  position  that  the  state  has  exercised  no  such  power.  '  The 
surrender  of  fugitives  provided  for,  is  upon  the  demand,  and  for 
the  benefit  of  foreign  powers,  and  not  for  the  safety  of  the  state. 
The  police  power  requires  neither  co-operation  or  intercourse  with 
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foreign  nations,  and  has  no  bearing  upon  this  question.  Yogt  is 
to  be  surrendered  under  the  act  upon  the  demand  only  of  the 
authorized  minister  of  the  foreign  power,  and  not  because  he  is 
unworthy  of  our  hospitality.  The  Governor,  in  issuing  the  war- 
rant, acted  under  the  authority  of  the  statute,  and  had  no  power  to 
set  otherwise.  He  did  not  and  could  not  exercise  the  police 
power  invoked  in  this  case  without  law ;  and,  as  we  have  seen,  the 
legislature  has  not  exercised  it,  and  it  is  therefore  unnecessary  to 
discuss  what  power  the  legislature  possesses  in  that  direction. 

It  is  urged  that  Yogt  is  a  great  criminal,  and  ought  to  be 
punished. 

If  he  has  been  guilty  of  the  offences  laid  to  his  charge,  of  mur^ 
der,  robbery  and  arson,  justice  to  him,  and  protection  to  the  com- 
munity, demand  his  conviction  and  punishment.  But  however 
much  we  may  regret  the  result  on  this  account,  we  are  more  than 
compensated  by  the  reflection,  that  the  escape  of  a  single  felon 
from  the  punishment  due  to  his  crimes,  is  an  insignificant  evil 
compared  to  the  consequences  which  may  flow  from  sanctioning  a 
violation  of  the  Constitution  of  the  United  States. 

The  judgment  must  be  aflSrmed. 

BaTaria,  Baden,  Sweden  and  Norway 
Italy. 

Embexzlement  of  Public  Moneys :  Prus- 
sia, North  German  Confederation,  Aus 
tria,  Bavaria,  Baden,  Mexico,  France 
Sweden  and  Norway,  Two  Sicilies, 
Swiss  Confederation,  Venezuela,  Do 
minican  Republic,  Hayti,  Italy. 

Forgery :  Great  Britain,  France,  Prus 
sia,  North  German  Confederation,  Aus 
tria,  Bavaria,  Baden,  Swiss  Confe<iera 
tion,  Venezuela,  Dominican  Republic, 
Hayti,  Mexico,  Two  Sicilies,  Italy. 

Kidnapping:  Mexico. 

Larceny:  Mexico,  when  committed 
within  the  frontier  states  or  territories 
of  either  nation. 

Murder :  Great  Britain,  France,  Prus- 
Hia,  North  German  Confederation,  Aus- 
tria, Italy,  Bavaria,  Baden,  Swiss  Con- 
federation, Sweden  aad  Norway,  Two 
Sicilies,  Mexico,  Venezuela,  Dominican 
Republic,  Hayti.  An  attempt  to  com- 
mit murder  is  also  included  in  all  the 


The  extradition 'treaties  of  the  United 
States  generally  require  each  nation,  on 
requisition  made  by  the  supreme  autho- 
rity of  any  other  nation  in  the  manner 
prescribed  by  the  treaty,  to  deliver  up  to 
justice  all  persons  who,  being  charged 
with  certain  crimes  specified  in  the 
treaty,  shall  seek  aeylnm  or  shall  be 
found  within  the  territory  of  the  other. 

The  following  is  an  alphabetical  list 
of  the  crimes  which  are  the  subjects  of 
extradition  by  the  existing  treaties  of  the 
United  States  :— 

Arum :  Great  Britaiq,  Franoe,  Pnu- 
sia,  North  German  Confederation,  Aus- 
tria, Italy,  Sweden  and  Norway,  Bavaria, 
Baden,  Two  Sicilies,  Hayti,  Venezuela, 
Mexico,  Dominican  Republic,  Hawaiian 
Islands. 

Burglary :  France,  Sweden  and  Nor- 
way, Mexico,  Italy. 

Cotmferjeiting :  Venezuela,  Dominican 
RepuMic,  Hayti,  Two  Sicilies,  Prussia, 
North  German  Confederation,  Austria, 
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preceding  treaties  except  the  treaty  be- 
tween the  United  States  and  Mexico. 

Mutilation:  Mexico. 

Mutiny:  Italy,  Sweden  and  Norway. 

Piracy :  Great  Britain,  Prussia,  North 
German  Confederation,  Austria,  Italy, 
.Bavaria,  Baden,  Swiss  Confederation, 
Sweden  and  Norway,  Two  Sicilies, 
Mexico,  Venezuela,  Hayti. 

Rape :  France,  Italy,  Swiss  Confede- 
ration, Sweden  and  Norway,  Two  Si- 
cilies, Mexico,  Venezuela,  Dominican 
Republic,  Hayti. 

Robbery:  Great  Britain,  France,  Prus- 
sia, North  German  Confederation,  Aus- 
tria, Bavaria,  Baden,  Sweden  and  Nor- 
way, Hayti,  Hawaiian  Islands,  Italy, 
Mexico,  Swiss  Confederation,  Two  Si- 
cilies, Dominican  Republic,  Venezuela. 

The  following  treaties  contain  a  gene- 
ral restriction  of  the  enumerated  crimes 
to  cases  where  the  crimes  mentioned  are 
subject  to  infamous  punishment.  Treaties 
with  Italy,  Swiss  Confederation,  Vene- 
zuela, Dominican  Republic. 
,  The  treaties  do  not,  in  general,  apply 
to  crimes  or  offences  of  a  purely  political 
character,  nor  to  desertions  from  mili- 
tary or  naval  service,  nor  to  offences 
committed  before  the  treaty  under  which 
extradition  is  sought.  Some  of  the  trea- 
ties also,  except  the  citizens  and  subjects 
of  the  nation  on  whom  the  demand  is 
made. 

The  American  practice  in  regard  to 


making  the  arrest  of  a  person  claimed 
under  the  extradition  laws,  is  as  fol- 
lows :  — 

"  The  mode  to  be  pursued  in  proceed- 
ings for  the  extradition  of  criminals  is, 
to  prefer  a  complaint  to  a  judge  or  other 
magistrate,  settingout  the  offence  charged 
to  have  been  committed  on  oath,  where- 
upon the  judge  or  magistrate  is  autho- 
rized to  issue  a  warrant  for  the  appre- 
hension of  the  person  accused,  and  upon 
his  being  brought  before  them,  to  hear 
and  determine  the  evidence  of  his  crimi- 
nality ;  and  if  on  such  hearing  the  evi- 
dence be  deemed  sufficient  to  sustain  the 
charge,  to  certify  the  same  to  the  proper 
executive  authority,  that  a  warrant  may 
issue  for  the  surrender  of  such  fugitive  :" 
4  Op.  U.  S.  Att.-Gen.  201.  t  See  to  the 
same  effect,  9  Id.  379. 

But  if  requested,  the  President  will 
issue  the  previous  authorization  thought 
to  be  necessary  by  a  portion  of  the  court 
in  Re  Kaine  (14  How.  U.  S.  103)  :  6 
Op.  U.  S.  Att.-Gen.  91. 

For  the  practice  between  France  and 
Great  Britain,  see  Clark  on  Extradition 
96  and  98. 

By  the  Act  of  August  12th  1848,  the 
judges  of  the  U.  S.  Supreme  and  Dis- 
trict Courts  and  the  judges  of  the  several 
state  courts  are  empowered  to  entertain 
complaints  under  the  extradition  treaties. 
H.  G.  A. 


Supreme  Court  of  Missouri. 

MARY  DEVITT  v.  PACIFIC  RAILROAD  CO. 

Where  a  servant,  well  knowing  the  default  of  his  principal,  as  in  providing 
defective  machinery,  voluntarily  enters  upon,  or  continues  in  employment,  he 
assumes  the  risk,  and,  if  injured,  has  no  remedy  against  his  employer. 

The  opinion  of  the  court  was  delivered  by 

Bliss,  J. — The  plaintiff  recovered  damages  below,  under  the 
?»d  section  of  the  Damage  Act,  for  the  death  of  her  minor  son 
while  in  defendant's  employ.     The  facts  are  undisputed.     The 
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plaintiff's  son  was  a  brakesman  upon  the  freight  train,  and  was 
killed  while  at  his  brake  upon  the  top  of  a  freight  car  in  passing 
through  Post  Oak  Bridge,  the  cross-timbers  on  top  of  the  bridge 
being  so  low  as  to  strike  his  head.  The  accident  occurred  in  the 
day-time,  and  it  was  shown  that  deceased  had  been  in  defendant's 
employ  about  three  weeks ;  that  he  had  passed  this  bridge  every 
day  during  the  time ;  that  he  had  repeatedly  been  warned  to  look 
out  for  this  and  other  bridges ;  that  when  last  seen,  just  before 
reaching  the  bridge,  he  was  sitting  upon  his  brake  facing  it.  The 
following  instructions  asked  by  defendant  and  refused,  raise  the 
only  legal  questions  necessary  to  be  considered  : — 

"  If  the  jury  believe,  from  the  evidence,  that  the  deceased, 
James  Devitt,  while  in  the  performance  of  his  duty  as  brakesman, 
passed  over  the  bridge  in  question — Post  Oak  Bridge — daily  for 
the  space  of  two  or  three  weeks,  and  that  he  knew  the  danger  of 
coming  in  contact  with  the  top  of  said  bridge,  and  that  his  atten- 
tion had  been  called  to  the  danger  of  injury  from  the  lowness  of 
the  bridges  on  his  route,  and  that  with  this  knowledge  he  sat  on 
the  top  of  the  brake  on  the  freight  car,  and  while  so  sitting  there, 
was,  in  passing,  struck  by  the  top  thereof  and  killed ;  then  the 
jury  are  instructed  that  this  was  contributory  negligence  on  the 
part  of  deceased,  and  the  plaintiff  cannot  recover." 

"  If  the  deceased  knew  of  the  exposure  to  danger  in  serving 
as  a  brakesman  for  defendant  upon  a  train  having  to  pass 
bridges  insufficiently  high  to  permit  him  to  pass  under  them  while 
standing  at  full  length  on  the  top  of  a  car,  and  with  such  know- 
ledge consented  to  and  did  continue  in  the  service  of  the  defend- 
ant as  such  brakesman,  and  was  thereafter  killed  by  coming  in 
contact  with  the  top  of  one  of  said  bridges,  then  the  plaintiff  can- 
not recover  from  the  defendant  from  any  negligence  in  the  con- 
struction of  the  bridge." 

Both  these  instructions  should  have  been  given.  Upon  tlu^ 
facts  supposed  in  one,  the  deceased  was  killed  in  consequence  of 
his  own  negligence,  which  not  only  contributed  to,  but  was  the 
immediate  cause  of  his  death,  and  upon  the  hypothesis  embraced 
in  the  other  the  deceased  voluntarily  encountered  the  danger, 
took  upon  himself  the  risk  of  the  low  bridge,  well  knowing  its 
height,  and  even  though  it  were  wrongfully  built  at  that  height, 
and  would  charge  the  defendant  under  other  circumstances,  the 
plaintiff  cannot  recover. 


Digiti 


zed  by  Google 


106  DEVITT  V.  PACIFIC  BAILBOAD  CO. 

First.  Upon  the  facts  first  supposed,  it  would  almost  seem  that 
the  deceased  committed  suicide,  at  least  that  he  was  trying  the 
extremely  hazardous  experiment  of  sitting  upon  the  brake,  which 
was  a  high  one,  and  which  elevated  him  higher  than  he  would 
have  been  upon  his  feet,  to  see  whether  he  could  stoop  sufficiently 
to  clear  the  timber.  It  would  be  difficult  to  imagine  a  clearer  case 
of  contributory  negligence,  and  if  one  guilty  of  it  could  recover, 
or  his  friends  for  him,  if  the  experiment  proved  fatal,  we  must 
necessarily  ignore  the  legal  consequences  of  such  negligence. 

Upon  this  point  counsel  claim  that  the  jury  had  already  been 
properly  instructed,  and  that  the  instruction  refused  was  superfluous. 
It  is  true  that  the  jury  had  been  told  that  if  they  believed  that 
said  Devitt  was  killed  by  reason  of  the  negligence  of  defendant  in 
building  the  bridge  "  without  negligence  on  his  part  contributory 
thereto,**  to  find  for  plaintiff.  This  proviso  in  regard  to  contri- 
butory negligence  was  general  in  its  terms,  and  might  not  be 
understQod  by  the  jury.  We  all  know  that  jurors,  when,  as  in 
Missouri,  verbal  explanation  by  the  court  is  forbidden,  are  liable 
to  be  deceived  as  to  the  law,  even  when  correctly  stated.  Instruc- 
tions are  apt  to  assume  too  much  of  an  abstract  character,  and  if 
the  other  party,  in  order  to  prevent  misconception,  ask  to  have 
the  law  applied  to  the  facts  as  he  claims  them  to  be,  by  an  addi- 
tional appropriate  instruction,  it  should  be  given.  The  jury  might 
not  know  what  was  contributory  negligence,  and  therefore  the 
defendant  had  a  right  to  have  the  matte?  explained  and  to  require 
that  they  be  told  that  certain  facts,  which  the  evidence  tended  to 
establish,  constituted  such  negligence. 

Second.  Upon  the  other  point  the  law  is  settled.  An  employee 
or  servant  cannot  recover  for  injuries  received  from  the  negligence 
of  other  servants  when  the  principal  is  not  in  fault.  But  if  the 
principal  has  been  guilty  of  fault  or  negligence,  either  in  providing 
suitable  machinery,  or  in  the  selection  or  employment  of  agents 
or  servants,  and  injury  arise  in  consequence,  he  must  respond  in 
damages.  This  liability  is,  however,  modified  when  the  servant 
himself,  well  knowing  the  default  of  his  principal  as  in  providing 
defective  or  unsuitable  machinery,  voluntarily  enters  upon  the 
employment.  By  so  doing  he  assumes  the  risk,  and  hence  cannot 
charge  it  to  his  employer :  Wright  v.  N,  Y.  0.  Railroad  Co.,  26 
N.  Y.  666 ;  Bazzell  v.  Lacoma  M.  Co.,  48  Maine  113 ;  Thayer 
V.   St.  L.  and  T,  H.  K,  22  Ind.  26 ;  Hagdm  v.   SmithviOe 
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M.  Co,j  29  Conn.  548 ;  Mad  River  and  L.  JE.  Railroad  v.  Bar- 
bet,  5  Ohio  St.  641,  and  other  cases.  Much  of  the  work  of  the  / 
country  is  done  without  the  employment  of  the  best  machinery  or  V 
the  most  competent  men,  and  it  would  be  disastrous  if  those  pro- 
>ecating  it  were  held  to  insure  the  safety  of  all  who  enter  their 
service.  *  If  persons  are  induced  to  engage  in  ignorance  of  such 
neglect,  they,  if  injured  in  consequence,  should  be  entitled  to 
compensation,  but  if  advised  of  it,  they  assume  its  risks ;  they 
contract  with  reference  to  things  as  they  are  known  to  be,  and  no 
contract  is  violated,  and  no  wrong  is  done  if  they  suffer  from  a 
neglect  whose  risk  they  assumed.     Volenti  non  Jit  irtjuria. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

The  principle  stated  in  the  above  de-  Mobile^  ^c,  Railroad  Co.  v.  Thomas,  42 

cision  bas  been  frequently  applied  by  the  Ala.  672;  Warner  t.  Erie  Railway  Co., 

coartSy  and,  in  oar  judgment,  its  appli-  39  N.  T.  468. 

cation  has,  in  some  cases,  operated  very       Theonlyalternatireforhim'istoaban- 

oppressiTely   and  unjustly.    There  are  don  and  lose  the  advantages  of  bis  coti- 

Mnne  limitations  and  exceptions  to  the  tract,  or  fulfil  it  at  his  own  risk.     If  he 

role  as    clearly  founded  in  reason  and  goes  on  in  the  employment  with  know- 

justice  as  the  rule  itself.  ledge  of  such  defect,  he  waives  the  ri^Iit 

The  rale  itself  ia  harsh  and  arbitrary.,  to  complain  if  injured  in  consequence 
Suppose  this  case:  A  man  engages  to  thereof,  just  as  if  he  expressly  continued 
render  service  to  a  railroad  company  at  to  assume  such  risk, 
a  stated  salary  for  a  given  length  of  time  But  this  rule  is  not  without  exceprioTi. 
in  the  running  and  managing  a  locomo-  What  are  those  exceptions  ?  (1).  If  the 
tive.  At  the  time  the  contract  is  made  he  servant  has,  within  a  reasonable  time, 
has  no  notice  or  knowIe<lge  of  the  qua-  been  induced  to  believe  the  defect  will 
lity  of  the  machinery  he  is  expectedtto  be  remedied.  (S).  If  the  defect  is  such 
use.  He  is  furnished  a  defective  loco-  that  a  man  of  ordinary  prudence  woulJ 
motive  (the  defect  being  known  to  both  not  think  that  it  would,  under  ordinary 
parties),  the  use  of  which  endangers  his  circumstances,  result  in  injury.  (3).  If 
life.  Now,  what  is  he  to  do  ?  We  have  the  defect  is  such  that  a  man  of  ordinary 
seen  no  case  in  which  it  was  held  that  prudence  would  think,  that  by  the  use 
he  could  abandon  his  contract,  and  sue  of  additional  precautions  all  danger 
the  company  for  damages  for  the  breach  would  be  avoided,  and  such  additional 
of  an  implied  contract  to  fnmish  soitable  precautions  were  taken.  In  all  these 
machinery.  On  the  contrary  the  courts  cases  the  mere  continuance  in  employ- 
have  held  that  there  is  no  such  implied  ment  would  be  no  waiver.  In  other 
contract :  Indianapolis, ^c.  Railroad  Co.  words  there  is  no  waiver  unless  the  dan- 
V.  Lovty  10  Ind.  554 ;  Mad  River,  ^c,  ger  is  apparent,  and  the  continuance  in 
Railroad  Co,  v.  Barber,  5  Ohio  St.  541  ;  service  is  under  such  circumstances  as  to 
Columbus  and   Zenia  Railroad   Co,   v.  justify  the  inference  that  the  risk  was 

IFe66,  12  Id.  475  ;  Hard  v.  Vermont  and  intended  to  be  assumed.     These  proposi- 

Canada  Rnihoad  Co.,  32  Verm.    473;  tions  arc  maintainable  by  the  following 

Ormond  v.  Ho  land,  Kl.  Bl.  and  El.  102  ;  cases  :  Snow  v.  Housatonic  Railroad  Co,, 
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8  Allen  441;  C/arJfce  y.  J3b/me«,  7  Hurlst.  that  by  special  care  and  diligence  such 

&  N.  937  ;  Mad  River  Railroad  Co,  v.  injury  might  be  avoided ,  and  whether 

Barbery  5  Ohio  St.  441,  564 ;  Paterson  the  deceased  was,  at  the  time  of  the  in- 

V.  Wallace,  I  Macq.  H.  L.  748 ;  Holmes  jury  causing  his  death,  exercising  such 

V.  Worthingtouy  2  Fost.  &  F.  533.  special  care  and  diligence,  and  upon  the 

In  the  above  case  of  Devitt  v.  Pacific  favorable  finding  of  these   issues,  the 

Railroad  Co.^  the  issues  should  have  been  plaintiff  would  have  been  entitled  to  re* 

r^ubraitted  to  the  jury  whether  the  defect  cover,  notwithstanding  the  deceased  had 

in  the  bridge  was  such  as  necessarily  to  full    knowledge   of   the  defect    in   the 

result  in  injury,  or  whether  a  person  of  bridge, 
ordinary  prudence  would  have  thought  H.  B.  Johnsok. 


Supreme  Court  of  Michigan. 
VOORHEES,  Assignee  op  BENNETT,  a  Bankrupt,  v.  FRISBIE  et  al. 

A  state  court  has  no  jurisdiction  of  a  bill  in  equity  filed  by  an  assignee  in 
bankruptcy,  to  set  aside  a  conveyance  made  by  a  bankrupt,  in  fraud  of  the  act. 

Courts  of  equity  must  have  complete  control  over  all  the  matters  in  controversy, 
directly,  or  by  coercion  of  the  parties,  and  where  this  does  not  exist,  as  in  the  case 
of  an  assignee,  jurisdiction  will  be  denied. 

In  suits  that  can  only  be  maintained  under  the  Bankrupt  Act,  the  United  States 
courts  have  exclusive  jurisdiction. 

This  was  an  appeal  from  the  decree  of  the  Circuit  Court  of 
Clinton  county,  setting  aside  a  cpnveyance  made  bj  a  bankrupt 
in  fraud  of  the  Bankrupt  Act. 

Spaulding  ^  Cranzon  and  2>.  (7.  Holbroohj  for  complainant. 

Wdlhridge  ^  Selden^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — The  bill  in  ^this  cause  was  filed  by  an  assignee 
in  bankruptcy,  to  set  aside  a  conveyance  alleged  to  have  been 
made  by  the  bankrupt  in  fraud  of  the  Bankrupt  Act.  By  some 
apparent  misunderstanding  the  defendant's  default  was  taken,  and 
the  Circuit  Court,  acting  within  a  discretion  which  we  cannot 
review,  refused  to  open  it.  The  case  therefore  comes  before  us 
on  the  sufficiency  of  the  bill. 

The  bill  would  be  fatally  defective  under  any  circumstances  not 
dependent  on  the  bankruptcy  proceedings.  It  is  not  only  entirely 
lacking  in  direct  allegations  which  would  make  out  a  fraud  against 
creditors,  but  it  does  not  show  that  any  creditor  had  taken  such 
steps  as  would — apart  from  the  Bankrupt  Law — give  him  any 
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right  to  complain  of  the  fraud  if  existing.  The  only  question 
presented  is,  whether  the  assignee  in  bankruptcy  could  resort  to 
the  Circuit  Court  of  Clinton  county  to  obtain  relief  against  a  con- 
veyance alleged  to  have  been  made  in  fraud  of  that  statute. 

It  cannot  be  questioned  that  the  Bankrupt  Law  is  as  binding 
in  one  court  as  in  another,  and  a  title  obtained  by  valid  proceed- 
ings under  it  must  be  respected.  In  private  hands  it  would  be, 
like  any  other  vested  right,  enforced  in  any  court  having  cogni- 
sance of  such  property  rights,  without  any  necessary  regard  to 
its  origin,  as  a  land  title  derived  from  a  patent,  for  purposes  of 
jurisdiction  stands  on  the  same  footing  in  all  courts,  in  real 
actions,  with  a  private  grant  or  inheritance. 

But  the  right  of  an  assignee  in  bankruptcy  to  apply  to  a  state 
court  to  have  a  conveyance  set  aside  as  fraudulent,  is  claimed  by 
defendants  to  stand  on  different  grounds,  and  we  think  i^orrectly. 

The  fact  that  the  fraud  charged  is  not  a  fraud  against  our 
state  laws,  is  not  decisive.  It  is  not  uncommon  to  seek  redress 
in  a  forum  where  parties  can  be  found  for  actual  frauds  committed 
elsewhere  not  being  merely  statutory.  And  as  the  Bankrupt  Law 
must  bind  all  tribunals  in  this  country,  acts  committed  against  it 
could  not  be  recognised  as  lawful,  whether  affirmative  relief  could 
be  granted  against  them  or  not.  The  difficulty  arises  from  other 
considerations  involving  the  danger  of  a  conflict  of  jurisdictions, 
if  state  courts  should  attempt  to  adjudicate  upon  the  peculiar 
class  of  cases  to  which  the  present  controversy  belongs.  Upon 
cases  not  involving  similar  difficulties  we  express  no  opinion. 

By  the  Ist  section  of  the  Bankrupt  Act,  the  courts  of  the 
United  States  are  vested  with  very  full  and  complete  jurisdiction, 
not  only  to  determine  the  liabilities  of  the  bankrupt,  but  also  to 
try  the  conflicting  claims  of  all  parties,  debtors,  and  creditors,  to 
provide  for  collecting  all  the  assets,  ascertaining  and  liq^dating 
all  liens,  and  regulating  everything  necessary  to  be  done  in  the 
premises  until  the  proceedings  are  closed.  The  2d  section  also 
makes  express  provision  for  suits  at  law  or  in  equity  brought  by 
the  assignee  against  any  person  claiming  an  adverse  interest. 

In  Ex  parte  Christy^  3  Howard  292,  the  plenary  power  of  the 
courts  of  the  United  States,  under  similar  authority  of  the  Bank- 
rupt Law  of  1841,  was  very  thoroughly  discussed,  and  in  some 
cases,  at  least,  jurisdiction  was  asserted  to  control  parties  litigating 
in  state  courts:  an  interference  not  lawful  in  ordii.ary  cases,  and 
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which  depends  on  the  exclusive  character  of  the  bankruptcy  power, 
vested  in  the  General  Government  under  the  Constitution.  No 
express  decision  was  made  as  to  whether  the  jurisdiction  of  the 
United  States  was  exclusive,  and  in  a  subsequent  case,  in  the 
same  volume,  that  point  was  also  reserved :  Norton's  Assignee  v. 
Boydj  8  Howard  426.  It  would  make  no  great  difference  in 
those  courts  whether  action  should  be  had  in  the  state  courts  or 
not,  where  they  have  so  large  a  control  over  the  litigants  as  prac- 
tically to  reach  the  proceedings.  But  it  is  a  very  serious  ques- 
tion whether  an  independent  court  ciein  be  said  to  have  jurisdiction, 
when  subject  to  such  interference,  and  quite  as  serious  a  question 
whether  it  is  proper  to  exercise  it,  if  theoretically  existing. 

It  cannot  be  doubted  that  there  is  power  in  Congress  to  make 
jurisdiction  exclusive  over  suits   arising  under  the  laws  of  the 
United  States,  where  the  proceeding  is  a  direct  one  to  enforce  pecu- 
liar rights  originating  under  the  statute,  and  not  within  any  other 
law.     The  right  to  assail  the  conveyance  in  question  is  purely 
statutory,  upon  the  case  made  by  the  bill.    It  is  also  in  the  nature 
of  a  penal  enactment,  in  creating  a  forfeiture  and  disability 
enforceable  in  favor  of  the  assignee.     It  is  generally  understood 
to  be  settled  law  that  no  court  will  take  jurisdiction  for  the  sole 
purpose  of  enforcing  the  penal  consequences  imposed  by  any  other 
authority  which  has  its  own  courts  to  enforce  them :  The  Antelope^ 
10  Wheat.  67.     It  was  held  in  Gelston  v.  ffot/t,  8  Wheat.  246, 
that  a  state  court  cannot  lawfully  assume  any  such  jurisdiction 
under  the  laws  of  the  United  States.     In  those  cases  where  it  is 
loosely  said  there  is  a  concurrent  jurisdiction  over  certain  crimes, 
it  is  only  because  the  same  act  may  violate  the  laws  of  both  juris- 
dictions.    Thus,  in  Fox  v.  Ohio,  5  Howard  410,  it  was  held  that 
Qoney  might  be  thus  punishable,  but  it  was 
a  state  could  punish  it  under  an  Act  of 
hing  but  a  state  offence.     We  have  refused 
iies  of  foreign  usury  laws,  not  avoiding  the 
the  contract  was  absolutely  void  where  made, 
alid  anywhere :  Collins  Iron  Co.  v.  Burkam^ 
1  thus  far,  at  least,  the  penalties  and  dis- 
patent  and  copyright  and   navigation  laws 
stood  to  fall  within  the  cognisance  of  state 
language  giving  jurisdiction  to  the  courts  of 
no  more  exclusive  than  that  of  the  Bankrupt 
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Law.     Yet  contracts  concerning  the  transfer  of  such  property  are 
cognisable  in  all  courts,  like  other  property  contracts. 

We  think  the  purpose  of  the  present  action  is  directly  to  aid  in 
the  administration  of  the  estate  of  the  bankrupt,  and  that  the 
Bankrupt  Law  regards  these  proceedings  as  a  part  of  the  cause, 
which  should  be  within  the  control  of  the  courts  having  jurisdic- 
tion under  the  statute.  If  a  state  court  should  affirm  the  title  of 
the  defendants,  and  deny  the  claim  of  the  assignee,  there  is  no  ' 
appellate  resort  except  to  the  United  States  Supreme  Court.  If 
we  have  jurisdiction,  our  judgment  must  be  valid  till  reversed. 
But  it  can  hardly  be  supposed  that  it  was  designed  that  summary 
proceeditigs  should  be  subject  .to  such  long  delays,  and  that  the  • 
settlement  of  the  estate  shot^ld  be  retarded  by  resort  to  courts  of 
another  jurisdiction.  The  inconvenience  of  such  a  course  has, 
we  think,  a  decided  bearing  upon  the  construction  which  the 
statute  itself  requires.  If  this  bill  had  been  filed  by  defendant  to 
quiet  title  against  the  assignee  in  bankruptcy  pending  bankrupt 
proceedings,  the  want,  of  jurisdiction  would  not  be  disputed. 

The  conditions  on  which  state  courts  can,  in  the  absence  of  any 
distinct  restriction,  exercise  concurrent  jurisdiction  with  courts 
of  the  Union,  have  never  been  clearly  defined,  and  perhaps  can- 
not be.  So  far  as  any  general  doctrine  is  laid  down,  it  seems  to 
indicate  that  state  courts  may,  where  not  elsewhere  restricted, 
exercise  jurisdiction  over  cases  where  they  might  have  done  so 
independent  of  the  Constitution  and  laws  of  the  United  States, 
but  that  they  can  exercise  no  new  powers  wholly  dependent  on 
and  conferred  by  statutes  of  the  United  States :  1  Kent  Com.  897. 
Or,  as  well  expressed. by  the  Supreme  Court  of  Massachusetts, 
"the  jurisdiction  is  in  such  case  exercised,  not  upon  the  ground  * 
of  a  judicial  authority  conferred,  as  such,  by  a  law  of  the  United 
States,  but  as  the  ordinary  jurisdiction  of  the  state  court ;  acting 
indeed,  in  the  particular  case,  upon  legal  rights  which  may  have 
been  created  or  materially  affected  by  the  legislation  of  Congress  :*' 
Ward  V.  Jenkins^  10  Mete.  583.  This  case  also  distinguishes 
between  the  right  to  sue  upon  contracts  and  other  rights  in  com- 
mon*law  form,  and  the  right  to  enforce  statutory  penalties  and 
disabilities,  which  it  holds  not  within  state  authority,  and  cites 
cases  on  the  subject. 

We  do  not  deem  it  necessary  to  consider,  for  the  purposes  of 
tiiis  case,  to  what  extent  assignees  may  sue  at  law  on  the  same 
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footing  and  with  the  same  rights  as  private  persons,  to  recover 
upon  contracts  or  legal  liabilities,  or  in  equity  to  enforce  such 
liens  and  obligations  as  involve  the  same  kind  of  interests.     No 
such  difficulties  would  arise  at  law  as  may  arise  in  equity,  and   it 
may  be  there  are  classes  of  equitable  proceedings  which  could 
raise  no  complications.     The  present  case  is  one  where  no  cause 
for  equitable  interference  could  exist  in  this  state  in  favor  of 
private  parties  upon  the  facts  alleged.     No  creditor,  who  has  not 
obtained  a  lien  or  a  judgment,  and  who  has  not  in  seeking  to 
enforce  that  lien    or  judgment  in  the  ordinary  way,  found    it 
necessary  to  assail  the  conveyance  of  his  debtor's  property  as 
fraudulent,  can  complain  of  it.  ^And  a  transfer  for  a  valuable 
consideration,  and  in  good  faith,  though  made  by  a  person  known 
to  be  insolvent,  would  not,  in  the  absence  of  a  bankrupt  law,  be 
necessarily  void  as  against  any  one,  as  it  would  not  necessarily 
impair  the  rights  of  creditors.     Our  laws  have  never  prohibited 
honestly-made  preferences.     The  rights  of  assignees,  under  the 
Bankrupt  Law,  rest  largely  on  new  and  purely  statutory  grounds. 
And  where  a  sufficient  power  exists  in  the  courts  of  the  United 
States  not  only  to  enforce  those  rights,  but  to  do  it  mor^  conve- 
niently and  effectually,  in  connection  with  the  administration  of 
the  whole  estate,  there  is  no  necessity,  and  we  think  no  propriety, 
that  we  enlarge  our  own  jurisdiction  to  interfere  directly  in  mat- 
ters beyond  our  full  control. 

The  peculiar  advantages  of  equity  jurisdiction  depend  almost 
entirely  on  the  power  of  courts  of  equity  to  do  full  justice  by  a 
complete  control  over  the  matters  in  controversy,  directly,  or  by 
personal  coercion  of  the  parties.  The  rule  is  almost  universal, 
that  no  interference  will  be  exercised  unless  this  complete  power 
exists  to  compel  justice  to  be  done  throughout.  Specific  per- 
formance, which  is  one  of  the  commonest  forms  of  relief,  will 
seldom  be  granted  where  there  is  not  a  mutual  liability  to  the 
jurisdiction,  or  where  the  court  has  not  the  means  of  seeing  that 
its  decree  shall  be  carried  out.  It  will  not  entertain  a  bill 
where  it  could  not  obtain  the  means  of  enforcing  a  cross-bill,  if 
one  should  become  proper,  so  as  to  compel  both  parties  to  do 
equity.  In  maintaining  jurisdiction  in  favor  of  a  foreign  state, 
in  U.  S.  of  America  v.  Wagner^  L.  Rep.  2  Ch.  Ap.  582,  the  English 
Court  of  Chancery  maintained  the  jurisdiction  with  the  express 
assertion  that  in  ^case  a  cross-bill  should  be  filed,  proceedings 
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ahould  be  stayed  until  the  complainant  in  the  original  bill  should 
submit  to  it.  And  in  U.  S,  of  America  v.  McRae^  Law  Rep.  8 
Ch.  Ap.  79,  the  principle  was  further  recognised  that  equities  con- 
nected with  the  matter  in  controversy  were  entitled  to  be  enforced. 
This  doctrine  is  elementary,  and  is  incident  to  equity  jurisdiction. 

In  all  controversies  concerning  conveyances,  alleged  to  have 
been  made  in  fraud  of  creditors,  it  is  competent,  and  generally 
necessary,  to  inquire  into  consideration  and  notice ;  and  under  the 
rule  in  this  state  there  may  be  many  cases  where  purchasers,  not 
entitled  to  hold  the  entire  title,  may  be  protected  in  their  partial 
payments,  and  authorized  to  demand  repayment  of  moneys,  and 
cancellation  of  securities,  and  in  some  cases  to  ask  re-conveyance 
of  property,  or  re-assignment  of  obligations.  There  may  also  be 
a  right  to  an  accounting. 

There  certainly  can  be  no  jurisdiction  in  a  state  court  to  deal 
with  a  fund  in  bankruptcy,  and  direct  the  course  to  be  taken  by 
the  assignee ;  and  the  assignee  would  have  no  power,  in  some 
eases  at  least,  to  submit  himself  to  such  a  jurisdiction.  There 
are  some  arrangements  which  he  can  make  with  the  leave  of  the 
bankrupt  court,  but  not  without.  His  powers  and  duties,  as  pre- 
scribed by  the  Bankrupt  Law,  would  not  permit  any  but  the 
courts  taking  jurisdiction  under  the  statute  to  adjust  all  the  equi- 
ties by  compulsion. 

This,  we  think,  is  a  conclusive  objection  to  entertaining  juris- 
diction in  such  suits  as  the  present,  if  the  jurisdiction  could  pro- 
perly be  said  to  exist.  But  it  would  be  a  misnomer  to  speak  of 
such  a  jurisdiction  as  existing,  and  ypt  not  plenary.  The  consti- 
tution of  our  courts  of  equity  gives  them  no  such  hampered  powers ; 
and  it  would  not  be  promotive  of  justice  if  these  limited  powers 
had  been  given.  They  could  not  disregard  the  Bankrupt  Law 
without  violating  their  legal  duty,  and  they  have  not  the  means 
of  controlling  proceedings  under  it  which  are  necessary  to  pre- 
vent injustice  otherwise  resulting  from  the  application  of  single 
clauses  on  the  separation  of  transactions  where  all  need  to  be 
administered  by  one  Qet  of  tribunals. 

We  think  the  court  below  erred  in  granting  a  decree,  and  that 
the  decree  should  be  reversed  witH  costs  of  both  courts,  and  the 
bill  dismissed  without  prejudice  to  such  other  proceedings  as  cop- 
plainant  may  be  advised  to  pursue. 

The  other  justices  concurred. 
Vol.  XXI.— 8 
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Supreme  Judicial  Court  of  New  Hampshire. 
HAMMOND  V.  HUSSEY. 

The  confidence  induced  by  undertaking  any  serTice  for  another,  is  a  sufficient 
legal  consideration  to  create  a  duty  in  the  performance  of  it. 

The  defendant,  being  the  teacher  of  a  high  school,  undertook,  at  the  request  of 
the  school  committee,  to  examine  candidates  for  admission  to  said  school  as  scho- 
lars therein,  and  truthfully  to  report  to  the  committee  concerning  their  qualifica- 
tions. The  plaintiff  submitted  himself  to  such  examination,  and  was  found  pro- 
perly qualified  ;  but  the  defendant  maliciously,  deceitfully  and  falsely  reported  to 
the  committee  that  the  plaintiff  was  not  so  qualified  ;  by  reason  whereof  the  plain- 
tiff was  excluded  from  the  high  school  and  deprived  of  its  benefits.  Held^  that  the 
plaintiff  might  maintain  an  action  on  the  case  against  the  teacher  to  recover  his 
damages,  occasioned  by  reason  of  such  false  and  malicious  report. 

Case  by  Charles  B.  Hammond  against  Thomas  W.  H.  Hussey. 
The  plaintiffs  declaration  was  as  follows : — 

In  a  plea  of  the  case  for  that  at  said  Nashua,  on  the  13th  day 
of  April  1869,  the  defendant  being  the  principal  and  teacher  of 
the  high  school  of  the  school  district  in  said  Nashua,  under  the 
authority  and  by  the  direction  of  the  school  committee  of  said 
district,  was  then  and  there  employed  to  inquire  into  the  qualifi- 
cations of  certain  of  the  scholars  of  said  district,  to  be  retained 
in  said  school  as  scholars  therein,  and  truthfully  to  make  report 
thereof  to  said  committee;  and  the  plaintiff,  being  one  of  said 
scholars,  and  being  a  scholar  in  said  school,  was  then  and  there 
examined  by  the  defendant  as  to  his  qualifications  to  be  retained 
in  said  school  as  such  scholar;  and  the  defendant,  with  the  intent 
wrongfully  to  deprive  the  plaintiff  of  the  benefits  of  instruction 
in  said  school,  and  unjustly  and  unlawfully  to  exclude  him  as  a 
scholar  therefrom,  maliciously,  deceitfully  and  falsely  reported  to 
said  committee  that  the  plaintiff  was  not  entitled  to  be  retained 
in  said  school  as  a  scholar  therein,  because  upon  said  examina- 
tion he  was  not  found  qualified,  according  to  the  standard  fixed 
upon  by  said  committee  for  such  retention  in  said  school,  when 
in  truth  and  in  fact  he  was  so  qualified,  and  upon  said  examina- 
tion approved  and  exhibited  himself  to  be  so  qualified  according 
to  said  standard ;  by  reason  of  which  malicious,  deceitful  and 
false*  report  of  the  defendant,  the  plaintiff  was  wrongfully  ex- 
cluded from  said  high  school,  and  unjustly  deprived  of  the  benefits 
and  advantages  of  said  school,  and  of  the  teachings  and  instruc- 
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tions  bestowed  upon  and  given  to  the  pupils  therein,  to  wit,  from 
said  18th  April  1869,  hitherto. 

And  the  plaintiff  avers,  that  afterwards,  to  wit,  on  said  13tb 
day  of  April  1869,  he  attended  safd  high  school,  and  claimed  to 
be  received  as  a  scholar  therein,  but  the  defendant  wrongfully 
and  unjustly  excluded  him  therefrom,  and  refused  to  receive  him 
as  a  scholar  therein,  and  to  give  him  the  benefit  of  the  instruc- 
tions and  teachings  of  said  high  school.  To  this  declaration  there 
was  a  general  demurrer  which  was  joined,  and  the  questions  thus 
raised  were  reserved  for  the  consideration  of  this  court. 

A.  W.  Sawyevj  for  the  defendant. 

Geo.  Y.  Satpt/er  ^  Sawyer^  Jr.  (with  whom  were  Barrett  ^ 
Atherton  and  Morris  ^  Stanley)^  for  the  plaintiff. 

FosTEB,  J. — The  ffubstance  of  the  plaintiff's  declaration  is,  that 
the  school  committee  employed  the  deTendant  to  examine  candi- 
dates for  admission  to  the  high  school,  and  to  report  upon  their 
qualifications ;  that  the  defendant  voluntarily  undertook  to  make 
such  examination ;  that  he  examined  the  plaintiff,  and  found  him 
to  possess  the  requisite  qualifications ;  but,  with  intent  wrong- 
fully to  exclude  the  plaintiff  from  the  school  and  to  deprive  him 
of  its  benefits,  maliciously  and  falsely  reported  to  the  committee 
that  he  was  not  qualified ;  and  by  reason  of  this  malicious  and 
false  representation  the  plaintiff  was  excluded  from  the  school 
and  lost  its  benefits. 

The  declaration,  therefore,  charges  upon  the  defendant  a  wilful 
and  positive  deceit  and  fraud ;  and  the  suit  is  placed  upon  the 
general  ground,  that  where  one  party  sustains  an  injury  by  the 
malfeasance  of  another,  the  sufferer  may  maintain  an  action 
against  the  wrongdoer  for  redress. 

The  defendant  contends,  that  upon  this  declaration  no  suit  can 
be  maintained,  because,  assuming  the  allegations  to  be  true,  there 
is  no  contract,  express  or  implied,  between  these  parties,  and 
without  privity  of  contract  there  can  be  no  liability. 

It  is  true  that  there  was  no  express  contract  between  the  par- 
ties, and  that  the  defendant  acted  in  the  performance  of  no  public 
duty,  nor  of  any  obligation  to  the  plaintiff.'  It  is  also  true  that 
the  plaintiff  was  under  no  obligation  to  submit  himself  to  the 
defendant  for  examination. 
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But  the  plaintiff  contends  that,  notwithstanding  the  acts  of 
both  parties  were  voluntary,  still,  the  undertaking  of  the  defend- 
ant to  examine  the  plaintiff,  and  the  plaintiff's  submission  of 
himself  to  that  examination,  created  and  established  between 
them  a  contract  by  implication*  of  law ;  and  that  such  being  the 
case,  the  defendant  was  under  obligation,  notwithstanding  his 
work  was  gratuitous,  to  perform  his  undertaking  with  ordinary 
care  and  diligence, — to  make  examination  of  the  plaintiff  in  good 
faith,  and  truthfully  to  report  the  result  to  the  committee. 

It  may  be  doubted  whether  these  considerations  necessarily 
enter  into  the  present  inquiry.  The  case  does  not  rest  upon  a 
charge  of  negligence  nor  of  misfeasance  at  all ;  nor  even  of  mal- 
feasance in  the  performance  of  any  duty  imposed  by  law  or 
required  by  the  terms  of  a  contract ;  but  the  declaration  charges 
a  positive  and  wilful  false  representation,  deceit  and  fraud,  where- 
by the  plaintiff  received  damage.  It  is  of  the  character  of  a 
declaration  in  slander,  and  would  seem  to  be  governed  by  the 
principles  applicable  to  such  'a  case. 

And  although  it  may  be  said  that  the  voluntary  relationship 
which  the  parties  assumed  placed  them  in  privity  of  contract,  so 
that  for  negligence  in  the  performance  of  the  defendant's  under- 
taking, d  fortiori  for  fraud  concerning  it,  he  would  be  liable  in 
damages  in  this  action,  still  it  may  be  seriously  questioned  whe- 
ther the  alleged  fraud  and  deceit,  though  perhaps  connected  with 
contract,  by  implication  of  law,  is  necessarily  affected  by,  or  at 
all  dependent  upon,  the  existence  of  such  contract. 

What  difference  does  it  make  whether  the  defendant,  -in  the 
perpetration  of  a  malicious  fraud  and  falsehood,  such  as  the  de- 
murrer admits,  violated  an  express  or  an  implied  contract,  or  any 
duty  resulting  from  his  relation  either  to  the  plaintiff  or  to  the 
school  committee;  or  whether,  as  a  mere  stranger  in  law,  he 
achieved  the  wrong  and  caused  the  damage  ?  Does  not  the  gene- 
ral and  simple  rule  apply,  that  where  a  party  sustains  an  injury 
by  the  wilful  wrong  of  another,  the  sufferer  may  have  his  action 
against  the  wrongdoer  ?  See  Mayor  of  Albany  v.  Cunliffy  2  Comst. 
180 ;  PaBley  v.  Freeman,  3  Term  51 ;  s.  c,  2  Smith's  L.  C.  137, 
138 ;  WUlink  v.  Vanderver,  1  Barb.  599 ;  Watson  v.  Foulson, 
7  Eng.  L.  &  Eq.  585;  Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  1. 

But,  without  placing  the  decision  of  the  questions  before  us 
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upon  these  grounds,  we  have  no  difficulty  nor  hesitation  in  dispos- 
ing of  them  by  the  application  of  the  principles  so  well  settled  in 
Cogga  v.  Bernard,  2  Ld.  Raym.  909 ;  1  Smith's  L.  C.  *82. 

As  all  lawyers  know,  it  was  there  held  that  "  if  a  man  under- 
take to  carry  goods  safely  and  securely,  he  is  responsible  for 
any  damage  they  may  sustain  in  the  carriage  through  his  neglect, 
though  he  was  not  a  common  carrier,  and  was  to  have  nothing 
for  the  carriage." 

The  analogy  is  obvious,  and  the  principle  evolved,  and  by  the 
application  of  which  this  case  is  to  be  determined,  is,  that  the 
confidence  induced  by  undertaking  any  service  for  another  is  a 
sufficient  legal  consideration  to  create  a  duty  in  the  performance 
of  it :  Notes  to  1  Smith  L.  C.  254 ;  Wilkinson  v.  Coverdale^  1 
Esp.  N.  P.  Rep.  74 ;  Doorman  v.  Jenkins,  2  Ad.  &  E.  256 ;  1 
Pars.  Con.  5th  ed.  447,  and  note  w. 

By  this  rule  a  gratuitous  and  voluntary  agent,  who  has  no 
public  or  official  duty  to  perform,  but  who,  nevertheless,  under- 
takes gratuitously  to  do  a  particular  service  requiring  the  trust 
and  confidence  of  another,  though  the  degree  of  his  responsi- 
bility is  greatly  inferior  to  that  of  a  hired  agent,  is  yet  bound 
not  to  be  guilty  of  gross  negligence. 

Professor  Parsons  expresses  the  rule  in  more  broad  and  gene- 
ral terms  thus :  ^'  If  a  person  makes  a  gratuitous  promise,  ani 
then  enters  upon  the  performance  of  it,  he  is  held  to  a  full  exe- 
cution of  all  he  has  undertaken." 

It  is  unnecessary  to  endorse  so  general  a  proposition  without 
qualification  or  limitation ;  but  it  is  sufficient  to  hold  that  if  a 
voluntary  agent,  without  compensation,  is  accountable  for  the 
consequences  of  his  gross  negligence,  much  more  should  he  be 
held  answerable  for  wilful  and  malicious  fraud  and  wrong  in  con- 
nection with  his  assumed  undertaking. 

Questions  involving  the  principle  under  consideration  seldom 
arise  except  in  the  case  of  bailments,  but  the  principle  is  broad 
enough  to  include  the  subject  of  the  present  inquiry. 

The  demurrer  is  overruled. 
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ABSTRACTS    OF    I^ECENT    AMERICAN    DECISIONS. 

supreme  court  of  the  united  states.* 

supreme  court  of  kansas.* 

supreme  court  op  new  york.* 

supreme  court  of  wisconsin.* 

Admiralty. 

CoUisum — Duty  of  Steamer. — Though  a  steamship  pursning,  in  a 
crowded  harbor,  for  her  own  greater  conyenience  in  getting  into  dock 
in  a  particular  state  of  the  harbor,  a  channel  not  entirely  the  ordinary 
one  for  vessels  of  her  size,  be  bound  to  more  than  ordinary  precaution, 
yet  if  she  has  a  right  to  use  that  channel  and  do  take  such  more  than 
ordinary  precaution,  she  is  not  responsible  for  accidents  to  other  vessels 
that,  with  it  all,  were  inevitable :   The  Jam,  14  Wall. 

Hence,  where  such  a  steumship  pursuing  in  such  a  case  such  a  chan- 
nel, with  the  utmost  care,  had  occasion  to  cross  at  an  acute  angle  the 
stern  of  a  large  school-ship  that  stood  high  out  of  water  (so  obstructing 
view),  and  thus  struck  and  injured  a  small  schooner  that  drifting  along 
on  the  other  side  of  the  school-ship,  emerged  suddenly  at  its  stern — the 
steamship  not  •having  before  seen  the  schooner,  nor  the  schooner  the 
steamship — held  that  the  steamship  was  not  responsible;  the  more  espe- 
cially as  the  schooner  which  was  going  out  of  port  had  just  cast  away 
her  tug,  was  drilling  along  with  the  tide,  and  having  all  her  hands 
engaged  in  hoisting  sail,  had  no  sails  set  so  as  to  make  her  specially 
visible,  nor  any  lookout  to  see  ahead  :  Id. 

Assault  and  Battery. 

Proof  in  Mitigation. — In  an  action  for  assault  and  battery,  the 
defendant  offered  to  prove,  in  mitigation  of  damages,  a  series  of  pro- 
vocations, repeated  and  continued  from  day  to  day;  and  that  every 
time  the  parties  met,  the  plaintiff  insulted  the  defendant  with  most 
opprobrious  language,  and  to  such  an  extent  as  to  render  him  wild, 
excited,  frantic  and  partially  insane.  Also  that  the  plaintiff  had  com- 
mitted a  most  grievous  injury,  affecting  the  domestic  relations  of  the 
defendant;  which  was  one  of  the  insults  with  which  the  latter  was 
taunted.  This  evidence  being  objected  to,  the  judge  ruled  that  he 
would  allow  the  defendant  to  show  anything  which  took  place  on  the 
day  of  the  assault,  or  the  day  before,  but  not  what  took  place  several 
days  before ;  as,  in  that  case,  the  defendant  had  time  for  his  passions  to 
eool.  Held  that  the  ruling  was  erroneous ;  and  a  new  trial  was  granted : 
Bolan  V.  FagaUy  63  Barb. 

In  such  a  case  the  jury  ought  to  be  permitted  to  hear  the  nature  and 
extent  of  the  provocation ;  to  hear  and  know  how  much  of  the  beating 
complained  of  was,  if  not  deserved,  at  least  caused  by  the  provocation 
given  :  Id. 

*  From  J.  W.  Wallace,  Esq.,  Reporter ;  to  appear  in  voL  X\  of  his  reports. 
«  From  W.  C.  Webb,  Esq.,  Reporter  ;  to  appear  in  10  Kansas  Rep. 

*  From  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  vol.  63  of  his  reports. 

*  From  Hon.  O.  M.  Conover,  Reporter;  to  appear  in  30  or  31  Wis.  Rep. 
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Each  case  should  be  coDtrollcd  bj  its  uwii  peculiar  circumstances. 
The  question  should  be,  not  how  many  hours  have  elapsed  since  the 
provocation  was  given,  but  whether,  in  view  of  the  circumstances  of  the 
case,  the  party  has  had  a  reasonable  time  to  cool  his  blood  :  Id, 

Bankruptcy. 

Suit  by  Assignee — Uidawful  Preference, — Suit  in  chancery  by  an 
assignee  in  bankruptcy  to  recover  the  proceeds  of  goods  sold  under  judg- 
ment in  a  state  court  against  the  bankrupt  taken  by  confession  when 
both  parties  knew  of  the  insolvency.  Such  a  judgment,  though  taken 
before  the  Ist  day  of  June  1867,  is  an  unlawful  preference  under  the 
35th  section  of  that  act,  if  taken  after  the  enactment  of  the  Bankrupt 
Law  :   Tradtrs'  Bank  v.  Camphell,  14  Wall. 

The  proceeds  of  the  sale  of  the  bankrupt's  goods  being  in  the  hands 
of  one  sued  as  a  defendant,  another  person  who  had  a  like  judgment  and 
execution  levied  on  the  same  goods  is  not  a  necessary  party  to  this  suit, 
being  without  the  jurisdiction.  Th^  rule  laid  down  as  to  necessary 
parties  in  chancery :  Id, 

The  proceeds  of  the  sale  being  in  the  hands  of  the  bank,  though  it 
had  given  the  sheriff  a  certificate  of  deposit,  the  assignee  was  not  obliged 
to  move  against  the  sheriff  in  the  state  court  to  pay  over  the  money  to 
him,  but  had  his  option  to  sue  the  bank  which  had  directed  the  levy  and 
sale  and  held  the  proceeds  in  its  vaults :  Id. 

The  defendant  having  money  received  as  collections  for  the  bankrupt 
delivered  it  to  the  sheriff,  who  levied  the  defendant's  execution  on  it  and 
applied  it  in  satisfaction  of  the  same.  This  is  a  fraudulent  preference, 
or  taking  by  process  under  the  act,  and  does  not  raise  the  question 
whether  if  the  defendant  had  retained  the  money  it  could  be  set  off  in 
this  suit  against  the  bankrupt's  debt  to  the  defendant :  Id. 

So  taking  a  check  from  the  bankrupt  and  crediting  the  amount  of  the 
check  then  on  deposit,  on  the  bankrupt's  note  the  day  before  taking 
judgment,  was  a  payment  by  way  of  preference  and  therefore  void,  and 
does  not  raise  the  question  of  set-off:  Id. 

Preference — Partnership. — Under  the  statutes  of  Ohio  authorizing 
chattel  mortgaires,  a  seal  is  not  necessary  to  their  validity  :  Oihson  v. 
Warden,  14  Wall. 

Where  one  partner,  R.  M.,  affixed  his  name  and  seal  to  an  instrument 
whose  testatum  set  forth  that  R.  M.  &  Sons,  by  R.  M.,  one  of  the  firm,  had 
theroto  set  their  hands  and  seals,"  the  instrument  may  be  regarded  as  the 
deed  of  all  the  partners  on  proof  that  prior  to  the  execution  the  others 
had  authorized  R.  M.  to  execute  the  instrument,  and  after  execution, 
^\t\i  full  knowledge  acquiesced  in  what  he  had  done  :  Id. 

The  two  clauses  of  the  35th  section  of  the  Bankrupt  Act,  differ  mainly 
in  their  application  to  two  different  classes  of  recipients  of  the  bankrupt's 
property  or  means,  that  is  to  say,  the  first  clause  is  limited  to  a  creditor, 
a  person  having  a  claim  against  the  bankrupt,  or  who  is  under  any  lia- 
bility for  him,  and  who  receives  money  or  property  by  way  of  preference ; 
and  the  second  clause  applies  to  the  purchase  of  property  of  the  bank- 
rupt by  any  person  who  has  no  claim  against  him^  and  b  under  no 
liability  for  him  :  Id, 
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Bond. 

Delivery  in  Escrow — Fraudulent  Possession  hy  Obligee. — A  bond  for 
a  deed  deposited  with  a  disinterested  third  party,  to  be  by  him  held 
until  a  certain  sum  of  money  is  paid  and  then  delivered  to  the  obligee, 
is  an  escrow,  and  until  the  condition  is  performed  it  is  a  mere  scroll  and 
no  ri^ht  of  action  accrues  or  can  accrue  thereon  to  the  obligee  :  Roberts 
"•V.  Mullenixj  10  Kans. 

Where  possession  of  a  bond  so  deposited  is  fraudulently  obtained  by 
the  obligee  and  assigned,  it  passes  no  right  to  the  assignee  as  against  the 
obligor:  Id. 

Conflict  of  Laws. 

Will — Probate  in  State  in  which  Testator  not  Domiciled. — A  probata 
in  Louisiana  of  the  will  of  a  person  who  died  domiciled  in  New  York  is 
valid  until  set  aside  in  the  Louisiana  court,  though  the  order  of  the  sur- 
rogate in  New  York  has  been  reversed  in  the  Supreme  Court  of  that 
state,  on  which  the  Louisiana  probate  was  founded :  Foulke  v.  Zimmer- 
man, U  Wall. 

A  purchaser  from  the  devisee  of  such  will  of  real  estate  in  Louisiana, 
while  the  order  of  the  Louisiana  court  establishing  the  will  remains  in 
force,  is  an  innocent  purchaser,  and  is  not  affected  by  a  subsequent  order 
setting  aside  the  will,  to  which  he  is  not  a  party :  Id. 

Such  an  order,  founded  on  a  verdict  and  judgment  in  New  York 
declaring  the  will  void,  obtained  by  collusion  between  the  devisee  under 
the  will  and  the  heirs  at  law,  cannot  affect  the  purchaser  from  the  devisee, 
made  in  good  faith  before  such  verdict  and  judgment :  Id. 

Constitutional  Law.     See  Judgment. 

Supreme  Court  of  United  States — Apjpeal  from  Decision  of  State 
Court. — Where  a  decision  of  the  highest  court  of  a  state  in  a  case  is 
made  on  its  settled  pre-existent  rules  of  general  jurisprudence,  the  case 
cannot  be  brought  her6  under  the  25th  section ;  notwithstanding  the 
fact  that  the  state  has  subsequently  made  those  rules  one  of  the  articles 
of  its  Constitution,  jind  the  case  be  one  where  if  the  decision  had  been 
made  on  the  Constitution  alone,  a  writ  of  error  under  the  said  section 
might  have  lain  :  Bank  of  West  Tennessee  v.  Citizens^  Bank  of  LouisianOy 
14  Wall. 

Sale  of  Slaves — Recovery  of  Price. — The  Supreme  Court  of  Louis- 
iana ordered  judgment  for  a  plaintiff  suing  on  a  note  given  for  the  price 
of  slaves.  Subsequently  to  this  the  state  of  Louisiana  ordained  as  part 
of  its  Constitution,  "  that  all  contracts  for  the  snle  or  purchase  of  slaves 
were  null  and  void,  and  that  no  court  of  the  state  should  take  cognisance 
of  any  suit  founded  upon  such  contracts,  and  that  no  amount  should 
ever  be  collected  or  recovered  on  any  judgment  or  decree  which  had 
been,  or  should  thereafter  be,  rendered  on  account  of  any  such  contract  or 
obligation."  On  application  by  the  defendant  in  the  suit  to  supersede 
and  perpetually  stay  all  proceedings  on  the  judgment  against  him,  the 
Supreme  Court  overruled  the  application.  The  case  being  brought  here 
under  an  assumption  that  it  was  within  the  25th  section,  Jield  that  it 
was  not  so;  and  the  case  was  dismissed  for  want  of  jurfsdiction  accord- 
ingly :  Sevier  v.  Haskell,  14  Wall. 

Writ  of  Error  to  State  Courts. — The  court  reasserts  the  principle  that, 
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in  cases  brought  here  by  writs  of  error  to  the  state  courts,  it  will  not 
entertain  jurisdiction  if  it  appears  that,  besides  the  Federal  question 
decided  by  the  state  court,  there  is  another  and  distinct  ground  on  which 
the  judgment  or  decree  can  be  sustained,  and  which  is  suflBcient  to  sup- 
port it :  Kennebec  Railroad  v.  Portland  Railroad^  14  Wall. 

Contract. 

Rescission  for  Fraud  or  Misrepresentation — Laches. — Even  where 
there  is  no  long  and  unexplained  delay  in  bringing  suit  for  the  purpose, 
:i  contract  will  not  be  rescinded  on  the  ground  of  fraudulent  misrepre- 
sentation in  procuring  it,  except  upon  clear  and  satisfactory  proof: 
Murphy  V.  Dunning,  30  or  31  Wis 

Where  there  has  been  such  delay,  and  the  contKict  has  passed  into 
the  hands  of  an  innocent  bolder  for  value,  and  the  fraud  is  set  up  and 
rescission  demanded  only  after  suit  brought  upon  the  contract,  a  finding 
that  such  fraud  is  un proven  will  not  be  reversed  except  upon  a  vert/  dear 
and  decided  preponderance  of  evidence  against  it :  Id. 

County. 

Fees  of  Physician  attending  Prisoners  in  Jail. — A  County  is  not  bound 
to  pay  a  physician  for  medical  services  rendered  by  him  in  attending  on 
prisoners  confined  in  the  county  jail,  unless  such  services  were  authorized 
by  the  county  board :  Roberts  v.  The  Board  of  County  Commissioners^ 
10  Kans. 

Deed.     See  Husband  and  Wife  ;  Mortgage. 

Recording  Acts — Apply  in  favor  of  Titles  by  Judicial  Sales. — The 
provisions  of  the  Recording  Act  (R.  S.  ch.  86,  §  25)  are  applicable  in 
favor  of  titles  made  through  judicial  sales  and  conveyances :  Ehle  v. 
Broum  et  a/.,  30  or  31  Wis. 

Thus,  where  a  mortgage  is  foreclosed  as  against  all  persons  having 
any  title  or  interest  of  record^  and  the  land  sold,  and  the  sheriff's  deed 
duly  recorded,  a  prior  unrecorded  deed  from  the  last  grantee  of  record 
to  one  not  made  a  party  to  the  foreclosure,  is  void  as  against  the  graAtee 
in  such  sheriff^s  deed  :  Id. 

Recording  Acts — In  whose  Favor  they  apply. — The  protection  of  the 
Recording  Act  (R.  S.  ch.  86,  §  25)  which  declares  an  unrecorded  deed 
void  as  against  a  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  whose  deed  shall  be  first  recorded,  is  not  confined  to  a  sub- 
sequent purchaser  immediately  from  the  same  grantor,  but  applies  to  one 
who  takes  from  him  through  mesne  conveyances;  and  it  protects  him, 
if  a  purchaser  in  good  faith,  for  value,  in  case  the  chain  of  title  to 
him  is  first  on  record,  although  the  intermediate  grantees  were  charge- 
able with  bad  faith,  or  paid  nothing :  FaUass^  Adm*r,j  v.  Pierce  and 
others,  30  or  31  Wis. 

P.  mortgaged  land  to  B.,'and  the  mortgage  was  recorded.    B.  assigned 
the  mortgage  to  R.,  and  the  assignment  was  not  recorded.     B.  then 
released  the  land  by  deed  to  P.  (who  knew  of  the  assignment  to  R.), 
and  this  release  was  recorded;  and  thereupon  P.  conveyed  to  X.,  a  pur- 
chaser in  pood  faith,  for  value,  who  neglected  to  record  his  deed  from 
P.  until  after  the  assignment  to  R.  and  also  an  assignment  from  R.  to 
plain tifTs  intestate,  were  recorded  ;   said  intestate  having  taken  such 
alignment  in  good  faith,  for  value      Held,  that  the  deed  to  X.,  if  re- 
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corded  be/ore  the  assignment  of  the  mort-gage,  would  have  preyailed 
against  the  mortgage,  under  the  Eecording  Act ;  but  in  the  absence  of 
such  prior  record  it  does  not  cut  off  the  mortgage :  Id, 

X.  having  acquired  the  fee,  subject  to  said  mortgage,  and  being  pre- 
sumptively in  possession  and  liable  for  taxes  subsequently  levied^  could 
not  take  title  by  tax  deed  for  such  taxes  unpaid :  Id. 

Two  powers  of  attorney  to  sell  and  convey  lands  situate  in  this  state, 
were  executfed  in  1852,  and  were  acknowledged  respectively  before  a 
justice  of  the  peace  and  a  county  clerk  in  Illinois,  and  were  recorded  in 
the  proper  register's  office  in  this  state  in  1855  and  1859  respectively ; 
but  were  without  the  certificates  authenticating  the  signatures  and  offi- 
cial character,  &c.,  of  said  justice  and  clerk,  required  by  §  10,  ch.  59, 
R.  S.,  1849.  Eeld,  that  under  §  105,  ch.  137,  R.  S.,  and  §  1,  ch.  272, 
Laws  of  1864  (2  -Tay.  Sts.  1619,  §  159),  the  record  of  a  deed  executed 
in  pursuance  of  such  warrants  of  attorney  and  otherwise  duly  recorded, 
must  be  held  in  all  legal  proceedings  prtmd/otcte  a  valid  record,  binding 
purchasers  like  any  other  recorded  deed  :  Id, 

An  instrument  in  writing,  under  hand  and  seal,  but  without  a  sub- 
scribing witness  or  acknowledgment,  as  required  by  the  Revised  Statutes, 
is  insufficient  to  convey  real  estate,  and  void  as  against  a  purchaser  or 
encumbrancer :  Roggen  v.  Avery y  63  Barb. 

Evidence.     See  Mortgage. 
Highway. 

lAahility  of  Town  for  In^sufficiency  of — ^The  "  insufficiency  or.  want  of 
repairs"  in  a  highway  which  renders  a  town  liable  for  injuries  resulting 
therefrom  (R.  S.,  ch.  19,  §  120),  exists  wherever  the  road  is  not  a  rea- 
sonably safe  and  convenient  one,  in  view  of  the  amount  and  character  of 
the  travel  thereon,  the  nature  of  the  country  through  which  it  runs, 
&c. :    Wheeler  v.  The  Tovm  of  Westport,  30  or  31  Wis. 

The  question  whether  the  highway,  at  the  time  and  place  of  the 
injury  complained  of,  was  insufficient  or  out  of  repair,  is  one  of  fact  for 
the  jury,  under  proper  instructions :  Id. 

"At  a  certain  point  in  a  highway  whose  general  width  was  less  than 
fifty  feet,  a  strip  of  land  nearly  or  quite  rectangular  projected  into  the 
general  line  of  the  highway  on  one  side  to  a  depth  of  from  fourteen  to 
twenty  feet )  and  there  was  a  line  of  boulders  from  one  to  two  feet  high 
along  the  three  sides  of  the  strip  adjoining  the  road.  The  travelled 
track  ran  close  to  these  boulders  on  all  three  sides  of  said  strip,  its 
direction  being  twice  changed  abruptly  to  conform  thereto.  At  a  dis- 
tance of  nine  feet  from  said  row  of  boulders,  on  the  other  side  of  the 
travelled  track,  the  road  was  made  impassable  by  deep  gullies.  The 
highway  was  considerably  travelled,  was  over  an  open  prairie,  and  might 
easily  have  been  made  passable  in  its  whole  breadth  of  thirty  feet  along 
said  projecting  strip ;  and  the  strip  itself  might  have  been  condemned, 
and  the  road  opened  over  it :  Held^  That  upon  these  facts  the  jury  might 
well  find  the  road  insufficient :  Id. 

Plaintiff's  general  acquaintance  with  the  obstruction  causing  the 
injury  will  not  necessarily  prevent  his  recovery,  if,  under  the  circum- 
stances, he  might  still,  in  the  exercise  of  ordinary  prudence,  have  been 
unaware  of  his  proximity  to  it :  Id. 

Plaintiff  was  knowingly  walking  on  the  grass  outside  of  the  travelled 
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^ck,  within  a  foot  or  eighteen  inches  thereof,  and  had  been  so  walking 
for  some  distance  before  encountering  the  sharp  angle  of  the  line  of 
boulders  aforesaid,  over  which  he  stumbled  and  was  injured.  He  lived 
GO  the  road,  about  half  a  mile  distant,  and  was  familiar  with  it  and  with 
the  situation  of  the  boulders.  It  was  a  rather  dark  night;  the  boulders 
were  not  visible ;  the  travelled  track  was  wet  and  sticky.  He  was  a 
physician,  and  had  been  called  out  to  visit  a  sick  person,  and  was  walk- 
ing close  by  the  side  of  and  conversing  with  the  messenger  who  cume 
for  him,  who  was  walking  on  the  track  leading  a  horse;  and  he  testified 
that  he  was  not  thinking  of  these  stones  when  he  came  upon  them : 
Heldj  that  upon  these  facts  the  court  did  not  err  (as  against  the  town) 
in  submitting  to  the  jury  the  question  of  contributory  negligence :  Id. 

Husband  and  Wife. 

Acknowledgment  of  Instruments  hy  Married  Woman. — The  Act  of 
the  Legislature  of  April  11th  1849  (Laws,  ch.  375,  §  3)  which  provides 
that  any  married  woman  may  convey  real  estate  **  in  the  same  manner, 
and  with  the  like  effect,  as  if  she  were  unmarried/'  repeals,  as  to  mar- 
ried women  and  their  separate  estates,  the  provisions  of  the  Revised 
Statutes  requiring  a  private  examination,  apart  from  their  husbands, 
upon  their  acknowledgment  of  the  execution  of  conveyances :  Richard- 
son V.  Pulver,  63  Barb. . 

A  married  woman,  therefore,  having  a  power  of  appointment  over 
lands,  of  which  the  legal  title  is  vested  in  a  trustee,  may  execute  an 
instrument,  desiring  the  trustee  to  execute  a  conveyance  of  the  premises 
to  her,  in  pursuance  of  a  power  contained  in  the  trust  deed ;  and  may 
legally  acknowledge  the  execution  of  such  instrument  in  the  usual  form, 
without  any  private  examination  :  Id. 

The  validity  of  the  execution  of  such  a  request  to  the  trustee  is  to  be 
tested  by  the  form  of  acknowledgment  at  that  time  requisite,  for  mar- 
ried women :  Id. 

The  claim  that  the  acknowledgment  of  such  an  instrument  should  be 
in  accordance  with  the  Kevised  Statutes,  is  at  most  based  upon  an 
inchoate  right,  and  the  repealing  statute  is  valid  against  it:  Id. 

Purchase  of  Property  by  Wife  from  Husband. — A  married  woman 
may  purchase  personal  property  with  her  own  money  from  her  husband, 
and  if  a  subsequent  creditor  of  her  husband  should  <Jause  such  property 
to  be  seized  in  execution  to  pay  her  husband's  debts,  she  may  replevy 
the  same  from  the  officer :  Faddis  v.  Woolomes,  10  Kans. 

Internal  Revenue  Laws. 

Removal  of  Spirits. — Parties  have  a  right  to  enter  into  a  stipulation 
waiving  a  jury  in  the  District  Court,  and  to  submit  their  case  to  the 
court  upon  an  agreed  statement  of  facts,  independent  of  any  legislative 
provision  on  the  subject :  Henderson's  Distilled  Spirits,  14  Wall. 

Where  a  forfeiture  is  made  absolute  by  statute  a  decree  of  condemnation 
relates  back  to  the  time  of  the  commission  of  the  wrongful  acts,  and  takes 
effect  from  that  time,  and  not  from  the  date  of  the  decree.  Accord- 
ingly where  a  removal  of  distilled  spirits  from  the  place  where  distilled, 
with  intent  to  defraud  the  United  States  of  the  tax  thereon,  was  alleged 
as  a  ground  for  the  forfeiture  of  the  spirits,  it  was  held  that  neither  the 
subsequent  payment  of  the  taxes  nor  the  fact  that  the  claimant  was  an 
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innooent  purchaser,  without  notice  of  the  wroDgful  acts  of  the  antece- 
dent owner,  constituted  a  defence  to  the  charge :  Jd, 

A  removal  of  distilled  spirits  from  the  place  where  distilled  to  a  bonded 
warehouse  of  the  United  States,  if  mad«  to  secure  the  payment  of  the 
tax  to  the  government,  is  a  lawful  act,  but  if  made  with  intent  to  defraud 
the  United  States  of  the  tax,  the  act  of  removal  is  illegal,  and  the  spirits 
removed  are  subject  to  forfeiture.  A  removal  of  the  spirits  from  the 
place  where  distilled  to  the  bonded  warehouse  is  not  inconsistent  with, 
and  may  be  a  part  of  a  scheme  to  defraud  the  United  States  of  the 
duties :  Id. 

Judgment. 

Record  of  Court  of  another  State. — A  record  of  a  judgment  rendered 
in  Connecticut,  properly  authenticated  under  the  Act  of  Congress  of 
May  26th  1790  (1  U.  S.  Stat,  at  Large  122),  by  having  the  proper  cer- 
tificates and  signatures  of  the  clerk  and  judge  and  the  seal  of  the  court 
appended  thereto,  will  be  presumed  primd  facte  to  be  valid  and  binding, 
and  entitled  to  full  faith  and  credit  in  Connecticut  and  elsewhere, 
although  the  judgment  may  not  be  signed  by  the  judge  of  the  court 
rendering  it ;  and  in  general,  whenever  a  judicial  record  which  would 
be  valid  and  binding,  if  made  in  this  state,  comes  properly  authenticated 
from  another  state,  it  will  be  presumed  to  be  valid  and  binding  in  the 
state  from  whicl\  it  comes  until  the  contrary  is  shown ;  and  until  the 
contrary  is  shown,  full  faith  and  credit  will  be  given  to  it  here :  French 
v.  Pease  et  al.,  10  Kans. 

Legal  Tender  Notes. 

Value  at  Different  Times — Damages  assessed  in. — A  cargo  was  ship- 
ped from  Canada  to  New  York,  October  7th  1864,  when  gold  was  101 
per  cent,  above  legal  tender  notes  of  the  United  States.  The  cargo  was 
wrecked  soon  after,  on  the  Hudson.  On  libel  in  the  admiralty  at  New 
York,  and  on  appeal  from  the  District  Court,  the  Circuit  Court,  on  the 
26th  March  1870,  When  gold  was  only  12  per  cent,  above  notes,  gave 
the  libellants  a  decree  for  the  value  in  gold  of  the  cargo  on  the  day  and 
at  the  place  of  shipment,  converting  that  value,  at  the  same  time,  into 
legal  tender  notes,  at  the  rate  at  which  such  notes  stood  as  compared 
with  gold  on  the  day  of  shipment ;  that  is  to  say,  when  gold  was  101  per 
cent,  above  legal  tender  notes,  or,  in  other  words,  when  it  required  $201 
legal  tender  notes  to  buy  $100  of  gold.  On  appeal  to  this  court  (the 
difference  between  gold  and  notes  having  now  sunk  to  about  9  per  cent), 
held  that  this  decree  was  right:  The  Vaughan  and  Telegraph.  14  Wall. 

Mandamus. 

To  compel  Performance  of  Public  Duty. — Mandamus  will  not  lie  at 
the  instance  of  a  private  citizen  to  compel  the  performance  of  a  purely 
public  duty :  Bolhett  et  al.  v.  The  State^  10  Kans. 

Such  a  suit  must  be  brought  in  the  name  of  the  state,  and  the  county 
attorney  and  the  attorney-general  are  the  officers  authorized  to  use  the 
name  of  the  state  in  legal  proceedings  and  to  enforce  the  performance 
of  public  duties :  Id. 

Where  a  private  citizen  sues  out  a  mandamus  he  must  show  an  inte- 
rest specific  and  peculiar  in  himself,  and  not  one  that  he  shares  with  the 
community  ia  general :  Id. 
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Interest  of  Petitioner  for. — An  allegation  that  plaintiffs  are  qualified 
voters  and  freeholders  of  a  township,  discloses  no  such  peculiar  and 
ipecifie  interest  as  will  sustain  a  manciamm  to  compel  the  county  board 
to  order,  in  such  township,  an  election  on  the  question  of  issuing  bonds  : 
Turner  et  oL  v.  The  Board  of  CouMy  Commissioners ^  10  Kans. 

Mortgage.     See  Banhniptcy ;  Deed, 

Of  Chattels — Filing  in  proper  Pla^e — Evidence, — When  a  chattel 
mortgage  is  not  filed  in  the  proper  town,  it  seems  that  a  copy  thereof 
certified  by  the  clerk  of  such  town  is  not  competent  evidence  to  show 
title  in  the  mortgagee  as  against  a  creditor  of  the  mortgagor :  Evans  v. 
SprnguCj  30  or  31  Wis. 

But  an  objection  to  such  evidence  must  be  specific^  showing  the  pre- 
cise defect  relied  on,  or  its  admission  will  not  be  error :  Id, 

Municipal  Corporation. 

Negotiable  Securities. — When  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities  the  bond  fide  holder  has  a  right 
to  presume  that  they  were  issued  under  the  circumstances  which  give 
the  requisite  authority,  and  they  are  no  more  liable  to  be  impeached  for 
any  infirmity  in  the  hands  of  such  a  holder  than  any  other  commercial 
paper :  Lexington  v.  Butler^  14  Wall. 

A  municipal  corporation  on  a  suit  against  it  for  bonds  issued  to  a 
railroad,  set  up  that  the  plaintiff  had  notice  of  certain  proceedings, 
which  (as  the  plea  alleged)  destroyed  the  plaintiff's  tight  to  sue.  The 
plaintiff  replied,  denying  the  notice.  The  city  demurred  to  the  replica- 
tion.    Held,  that  the  city  thus  admitted  that  he  had  no  notice  :  Id. 

A  suit  upon  a  coupon  or  interest  warrant  to  a  bond  is  not  barred  by 
the  Statute  of  Limitations,  unless  the  lapse  of  time  is  sufficient  to  bar 
also  a  suit  upon  the  bond :  Id. 

National  Banks. 

Suits  against — Default  in  Payment  of  Notes. — A  national  banking 
association  may  be  sued  in  any  state,  county,  or  municipal  court  in  the 
county  or  city  where  such  association  is  located,  having  jurisdiction  in 
similar  cases  :  Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall. 

Such  an  association  does  not  lose  its  corporate  existence  by  mere 
default  in  paying  its  circulating  notes,  and  upon  the  mere  appointment 
of  a  receiver :  Id. 

Such  an  association  may  be  sued  though  a  receiver  have  been 
appointed,  and  is  administering  its  concerns  :  Id. 

The  decision  of  the  receiver  upon  the  validity  of  a  claim  presented  to 
him  for  a  dividend  is  not  final ;  the  creditor  may  proceed  afterward  to 
have  the  validity  of*  the  claim  judicially  adjudicated  in  a  suit  in  a  pro- 
per state  court,  against  the  bank :  Id 

Negligence.    See  Highway. 

Negotiable  Bond.     See  Municipal  Corporation. 

Effect  of  Assignment — Transfer  as  Security. — Where  the  complaint 
avers  that  defendant's  note  and  mortgage  to  a  railroad  company  were 
sold,  assigned  and  delivered  to  plaintiffs  by  such  company,  and  the 
answer  merely  alleges  tha|  said  company  never  endorsed  over  said  note 
to  an  J  person  6y  toritingits  name  thereon  for  that  purpose^  and  that  said 


Digiti 


zed  by  Google 


126  ABSTRACTS  OF  RECENT  DECISIONS. 

cumpaDj  has  at  all  times  refused  to  endorse  the  note,  or  to  do  any  act 
which  would  make  it  negotiable — this  is  not  a  denial  of  the  assignment 
by  the  company  as  alleged  in  the  complaint,  nor  of  the  authority  of  the 
officers  by  whom  such  assignment  was  made,  but  merely  denies  that 
such  assignment  was  in  law  an  endorsement,  and  plaintiffs  are  not  put 
upon  proof  of  the  authority  of  said  officers :  Murphy  v.  Dunning y  30 
or  31  Wis. 

Crosby  v.  Rouh,  16  Wis.  616,  and  Bange  v.  FliiUy  25  Id.  544,  fol- 
lowed, as  to  the  effect  as  an  endorsement  of  the  transfer  of  a  note  and 
mortgage  attached  to  a  negotiable  bond  of  a  railroad  company,  which 
recites  that  said  note  and  mortgage  are  transferred  as  security  for  such 
bond,  and  are  transferable  only  in  connection  with  it :  Id, 

Perjury. 

Materiality  of  Testimony  for  the  Court, — On  a  trial  for  perjury,  the 
materiality  of  the  alleged  false  testimony  is  generally  a  question  of  law 
for  the  court:  State  of  Kansas  v.  John  Leiois,  10  Kans. 

But  if  left  to  the  jury,  and  their  verdict  determines  the  question  of 
materiality,  as  the  court  should  have  instructed  them,  no  error  is  done 
to  the  substantial  rights  of  the  defendant :  Id. 

Where  an  information  charges  an  offence  at  a  certain  time  and  place, 
testimony  that  the  defendant  was  at  that  time  at  a  remote  place,  is 
prtmd  facie  material :  /(/. 

The  failure  to  enter  a  plea  to  an  information  does  not  render  a  subse- 
quent trial  so  far  void  that  false  swearing  thereon  cannot  be  perjury :  Id. 

Shipping. 

BUI  of  Lading. — A  "  clean"  bill  of  lading,  that  is  to  say  a  bill  of 
lading  which  is  silent  as  to  the  place  of  stowage,  imports  a  contract  that 
ihe  goods  are  to  be  stowed  under  deck :   2'Iie  Delaware,  14  Wall. 

This  being  so,  parol  evidence  of  an  agreement  that  they  were  to  be 
stowed  on  deck  is  inadmissible  :  Id, 

Slaves.     See  Constitutional  Law. 

Statutes. 

Inchoate  Eights. — Inchoate  rights,  generally,  derived  under  a  statute, 
are  lost  by  its  repeal ;  unless  saved  by  express  words  in  the  repealing 
statute :  Richardson  v.  Fulver,  03  Barb. 

Tax  Title. 
Deed  must  show  a  Sale  for  Delinquent  Taxes — Limitations. — A  tax- 
deed  which  does  not  show  that  the  land  it  purports  to  convey  was  sold 
for  delinquent  taxes  is  void  upon  its  face ;  and  where  the  holder  of  such 
a  tax-deed  has  never  been  in  the  actual  possession  of  the  property  which 
the  deed  purports  to  convey,  the  two  years'  Statute  of  Limitations  will 
not  run  so  as  to  bar  an  action  brought  for  the  purpose  of  having  the 
deed  declared  void  :  Hubbard  v.  Johnson,  10  Kans. 

Trover. 

Damages. — In  an  action  for  trover  and  conversion,  the  defendant  cannot 
prove  in  mitigation  of  damages,  that  the  plaintiff  has  regained  possession  of 
the  property.  And  it  is  erroneous  to  charge  thtt  it  is  a  case  for  nominal 
damages  only.  If  the  plaintiff  is  not  entitled  to%^cover  the  full  value 
of  the  property,  he  is  at  least  entitled  to  recover  the  actual  damages  he 
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has  sustained  by  being  deprived  of  the  use  of  the  property,  and  the 
expense  inouired  in  regaining  possession :  Sprague  v.  McKtnzie,  63 
Barb. 

Trust  and  Trustee. 

Trust  as  to  Reed  Estate, — In  Kansas  no  express  trust  concerning  real 
estate  can  be  created  except  by  writing :  Knaggs  y.  Masting  10  Kans. 

United  States  Courts.    See  Gmstitutiwud  Law. 

Jurisdiction —  Citizenship  of  Parties — Negotiable  Paper, — The  restric- 
tion of  the  11th  section  of  the  Judiciary  Act  giving  original  jurisdiction 
to  the  Circuit  Courts,  but  providing  that  they  shall  not  ^*  have  cognisance 
of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other  chose 
in  actiony  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents  if  no  assignment  had 
been  made,"  does  not  apply  to  cases  transferred  from  state  courts  under 
the  Act  of  March  2d  1867,  giving  to  either  party  in  certain  cases  a 
right  to  transfer  a  suit  brought  in  a  state  court  where  either  makes  affi- 
davit, &o.,  *Uhat  he  has  reason  to  believe,  and  does  believe,  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
court :"   City  of  Lexington  v.  Butler ,  14  Wall. 

Independently  of  this,  negotiable  paper  (withiu  which  class  coupons  to 
municipal  bonds,  if  having  proper  words  of  negotiability,  fall)  is  not 
regarded  as  falling  within  the  exception :  Id. 

Usury. 

Note  drawing  Interest  untH  paid — Effect  of  Payment  of  additional 
Sum  for  Extension  of  Time. — Where  a  note  draws  interest  until  paid,  at 
the  highest  legal  rate,  an  agreement  by  the  maker  to  pay  any  additional 
sum  for  an  extension  is  usurious  :  Meisujinkle  v.  McCaUough  et  al.,  30 
or  31  Wis. 

While  such  agreement  is  executory  as  to  both  parties,  it 'is  void  as  to 
both,  and  does  not  discharge  a  surety  on  the  note :  Id, 

Even  where  the  stipulated  excess  has  been  paid  by  the  maker  (the 
amount  being  recoverable  under  our  statute),  it  seems  that  the  promise 
to  extend  is  void,  as  being  without  consideration,  and  that  the  surety  is 
not  discharged :  Id. 

To  tohom  the  Laws  will  apply — Agreement  by  Third  Party  to  pay 
Extra  Interest. — Usury  laws  are  designed  to  protect  the  borrower  from 
being  obliged  to  pay  more  than  the  amount  limited  thereby  for  the  loan 
or  forbearance  for  money ;  and  not  to  prevent  the  lender  from  receiving 
such  excess  from  third  parties,  who  voluntarily  undertake  to  pay  it : 
McArthur  v.  Schenck  et  al.,  30  or  31  Wis. 

A.  proposes  to  buy  of  B.  a  farm  for  $2500  cash,  if  he  can  borrow  the 
money,  and  applies  to  C.  therefor.  C.  offers,  through  B.  as  his  agent, 
to  loan  the  amount  to  A.  for  thirty  dollars  in  excess  of  the  highest  legal 
interest;  and  upon  A.  refusing  to  borrow  on  those  terms,  B.  agrees  to 
pay  the  thirty  dollars,  or  to  accept  for  the  land  $2470;  and  A.  there 
upon  receives  from  C.  and  pays  to  B.  the  last-named  sum,  and  gives  his 
note  and  mortgage  to  C.  for  $2500,  at  the  highest  legal  rate  of  interest : 
Beldj  in  an  action  by  C.  against  A.,  that  there  is  no  contract  on  A.'s 
part  to  pay  usurious  interest,  and  that  the  note  and  mortgage  are  valid  : 
Id. 
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THE  CONSTITUTIONALITY  OF  LOCAL  OPTION  LAWS. 

What  is  the  nature  of  legislative  power — when  is  it  exercised — 
and  when  is  it  delegated — are  the  questions  which  are  suggested 
by  this  popular  phrase. 

It  haa  always  been  esteemed  fundamental  that  legislative  power 
could  not  be  delegated. 

The  New  York  school  law,  which  submitted  to  the  popular  vote 
of  the  whole  state  whether  it  should  be  in  force  or  not,  was  many 
years  ago  held  to  be  unconstitutional,  as  delegating  the  legislative 
power :  Barto  v.  Himrod,  8  N.  Y.  483.  But  as  multitudes  of 
acts  of  tbe  legislature  have  been  almost  from  time  immemorial 
submitted  to  the  people  of  towns,  counties,  &c.,  and  their  vote 
allowed  to  determine  whether  the  act  should  be  in  force  or  not, 
and  yet  held  to  be  constitutional,  the  proposition  that  a  law  is 
constitutional  if  it  gives  a  '^  local  option,"  has  been  stoutly  asserted. 

The  New  Jersey  act  recently  construed  by  the  Suprem^e  Court 
of  New  Jersey,  is  a  good  example  of  a  local  option  law :  see 
State  y.  Morris^Common  PleaSy  ante,  p.  82.  It  consists  of  eight 
sections.  Section  one  ^^  authorizes  and  requires  the  voters  of 
Ae  town  of  Chatham  to  determine  by  ballot  whether  any  person 
shall  thereafter  be  licensed  to  sell  liquor  in  Chatham."  Section  two 
provides  for  the  details  of  the  election,  and  directs  the  return  to 
be  of  ^^  an  election  to  determine  whether  licenses  shall  be  granted 
to  sell  liquor."  Section  three  directs  that  the  ballots  to  be  voted 
shall  contain  nothing  but  ^'  License"  or  ^^No  License."    Sections 
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four  and  five  provide  the  length  of  notice,  and  require  a  biennial 
vote  "  upon  the  question  of  license  or  no  license."  Section  six  en- 
acts '^  that  if  at  the  election  a  majority  of  all  the  votes  cast  shall  be 
^  No  License,'  it  shall  not  thereafter  be  lawful  to  license  any  person 
to  sell  liquor  in  Chatham  until  it  shall  be  so  decided  by  a  majority 
of  legal  votes  cast  at  some  subsequent  election."  Section  seven 
enacts  that  it  shall  not  be  lawful  to  sell  liquor  in  Chatham  without 
license,  and  any  person  so  offending  shall  be  fined.  Section  eight 
repeals  all  inconsistent  acts. 

The  Supreme  Court  of  New  Jersey  has  recently  held  this  act  to 
be  no  delegation  of  the  legislative  power.  A  similar  act  has  since 
been  held  in  Massachusetts  to  be  a  delegation  of  this  power. 

The  question  is  one  of  general  importance,  for  the  Constitution 
of  every  state  in  the  Union  is  in  this  respect  identical ;  every  one 
providing  that  the  legislative  power  shall  be  vested  in  the  two 
houses  of  the  legislature.  The  Constitution  of  the  United  States 
also  provides  that  ^'  all  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress." 

The  first  thing  that  id  necessary  to  be  understood  is,  what  jb 
legislative  power.  Mr.  Bentham  tells  us  diat  every  one  under- 
stands by  this,  "  the  power  of  commanding."  It  is  generally 
understood  to  mean  the  power  of  making  laws.  Blackstone 
tells  us  what  laws  are — they  are  rules ;  not  orders  to  or  ooncem- 
ing  a  particular  person :  they  are  not  recommendations  or  advice 
— nor  do  they  depend  upon  the  subject's  ap'probation. 

To  rightly  consider  the  question  we  must  distinctly  keep  in 
remembrance  that  all  acts  of  the  legislature  are  not  laws.  All 
acts  of  Parliament  are  not  laws.  Blackstone  tells  us  this.  We 
must  also  remember  that  the  legislatures  of  our  states  possess  • 
vast  mass  of  power  which  is  not  legislative.  So  does  Congreas. 
The  power  to  declare  war,  to  borrow  money  and  to  coin  money, 
«re  not  purely  legislative  powers.  They  are  exorcised  by  aad 
under  the  forms  of  laws,  resolutions  or  acts ;  b^t  declaring  ww 
and  coining  money  were  powers  belonging  to  the  Crown — the  Sm- 
eutive — at  common  law.  Congress,  however,  has  only  such  powers 
86  are  granted  it.  But  by  the  theory  of  our  system,  a  atatte  Ugkh 
lature  represents  the  people ;  and  at  the  Revolution  became  fM- 
sessed,  without  constitutional  grant,  of  all  the  powers  of  govevn- 
ment  which  were  republi<^an  which  the  Crown  or  Parliament  befose 
possessed.     So  that  at  4^his  day  the  state  legislatures  arepossesASd 
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of  all  the  powers  of  the  Crown  and  all  the  powers  of  Parliament 
which  a  republican  government  may  properly  possess,  and  which 
the  State  Constitution  does  not  probibit^or  otherwise  vest,  or  the 
National  Constitution  does  not  vest  in  the  National  Government. 
All  the  powers  of  the  legislature  are  sovereign,  but  all  are  not 
legislative.  The  power  to  tax  is  a  sovereign  power ;  the  legisla- 
ture has  it,  but,  as  Lord  Chatham  a  century  ago  told  us,  it  is  not 
a  purely  legislative  power.  Corporations — public  and  private — 
o^eatcd  by  the  Crown,  without  legislative  sanction,  have  always 
had  the  power  of  taxing  their  members  to  carry  out  the  purposes 
of  the  corporation ;  and  the  members  of  a  public  corporation  may 
comprise  the  whole  population  of  a  city. 

The  modern  strict  construction  of  corporate  poweiB  may  limit 
this  power ;  but  it  does  not  show  that  the  power  is  legislative  in 
its  nature ;  it  shows,  at  most,  that  it  is  a  sovereign  power.  The 
power  to  create  corporations  is  not  a  legislative  power.  The 
power  to  create  public  corporations,  and  endow  them  with  vast 
powers  of  local  government,  was  a  power  of  the  Crown — and  wm 
therefore  esteemed  an  executive  and  not  a  legislative  power. 

For  this  reason  it  has  been  universally  held — there  is  not  » 
single  case  to  the  contrary — ^that  when  a  city  is  incorporated  byim 
act  of  the  legislature,  the  act  may  be  submitted  to  the  people — to 
be  in  force  if  they  approve  it,  and  to  be  Void  if  they  disapprove 
it.  It  is  held  to  be  a  grant  of  privileges  which  the  legislature — 
not  as  the  law-maker,  but  as  the  possessor  of  the  sovereign  power 
of  providing  for  the  government  of  the  people — may  grant.  As 
a  law-maker  the  legislature  does  not  make  grants;  it  makes 
rules — ^laws. 

The  public  corporations  created  by  the  Crown  hikd  the  power 
of  making  by-laws  and  ordinances  and  rules  for  the  government 
of  the  people  within  the  territory  of  the  town  or  city.  This 
would  seem  to  be  a  legislative  power ;  bat  none  of  9uch  by-laws 
or  ordinances  or  rulaa  ever  bad  the  effect  or  force  of  Uws.  They 
were  required  to  he  roMonable,  and  were  subject  to  the  control 
of  the  courts,  and  could  be  set  aside  on  a  trial  at  common  law,  or 
m  eertiorarL 

Rules  of  court  lure  mlcie ;  but  they  ar«  aot  laws,  for  they  wfs 
Blade  by,  and  of  qouxse  are  subject  to,  the  power  of  the  judiciary. 
It  is  essential  to  a  valid  law  tbat  th^  judiciary  shall  be  bfim<i  ^ 
cbetf  it — and  shall  have  no  power  to  avoid  it  or  repeal  it. 
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Acts  of  the  legislature,  granting  land  or  franchises,  creating 
corporations  public  or  private,  uniting  towns,  dividing  counties, 
erecting  educational  institutions,  locating  court-houses,  &c., 
though  submitted  to  the  pepple,  have  been  universally  held  valid. 
They  were  either  grants  of  property  or  privileges  which  did  not 
proceed  from  the  legislative  power  of  the  legislature,  but  from 
other  sovereign  powers  held  by  it,  and  therefore  properly  offered 
to  the  grantee  to  accept  or  reject ;  or,  as  in  the  instance  of  the 
location  of  a  court-house,  determinations  upon  single  administra- 
tive acts  which  could  be  determined  upon  by  the  legislature  or 
the  people,  without  either  the  people  or  the  legislature  exercising 
legislative  power. 

Judge  Story  tells  us,  in  11  Peters  603,  that  an  act  of  the  legis- 
lature may  be  a  grant,  though  it  have  the  form  of  a  law.  These 
acts  of  the  legislature,  though  they  have  the/orm  of  laws,  are  not 
necessarily  laws. 

A  legislature  grants  and  exercises  all  its  functions,  by  and  in 
the  form  of  resolves,  acts,  statutes  or  laws.  Because  an  act  has 
the  f(/rm  of  a  law,  that  does  not  determine  that  it  is  a  law.  A 
law  must  prescribe  rule%.  It  may  be  said,  with  truth,  that  some 
of  these  acts  are  both  grants  and  laws ;  and  it  may  fairly  be 
asked,  if  the  grant-part  takes  effect  does  not  the  law-part  depend 
upon  the  grant,  the  grant  upon  the  acceptance,  the  acceptance 
upon  the  vote,  and  so  the  law  upon  the  vote  ? 

This  in  a  sense  may  be  so,  and  yet  no  objection  to  the  law. 
The  dependency  of  an  act  upon  a  contingency  is  no  objection  to  it. 
But  when  the  law  is  made  to  depend  upon  a  contingency  of  i^uch  a 
character  as  to  demonstrate  that  the  manifest  object  of  it  is  to 
leave  to  the  people  to  determine  what  the  rule  of  law  shall  be,  it 
is  plain  that  the  legislature  means  to  give  to  them  the  legislative 
power. 

Courts  are  bound  to  hold  that  the  manifest  object,  and  no 
other,  is  accomplished,  if  it  can  be  constitutionally ;  and  if  it  can- 
not, that  nothing  is  accomplished,  the  law  being  void  as  unconsti- 
tutional. 

But  where  another  and  a  distinct  and  clear  object  may  be 
plainly  accomplished  by  making  an  act  depend  upon  a  contin- 
gency— as  the  people's  vote — the  courts  have  no  right  to  hold  that 
the  rMLuifezt  object  is  different  from  the  other  distinct  and  clear 
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object,  and  iderely  to  leave  to  the  people  to  determine  what  the 
rale  shall  be. 

There  is  such  other  distinct,  clear  object  when  the  same  act 
contains  a  grant  of  corporate  existence  and  an  enactment  of  rules 
for  the  government  of  the  new  artificial  being,  and  of  the  people 
who  are  to  compose  that  artificial  being.  Certainly  one  plain  and 
palpable  object  of  such  reference  to  the  people  is  to  permit  them 
to  determine  whether  their  situation  and  circumstances  shall  be 
changed,  as  they  always  are,  by  their  incorporation.  The  rules  for 
the  government  of  a  people  are  and  ought  to  be  controlled  by  such 
circumstances,  and  be  dependent  upon  a  due  consideration  of 
them.  Every  court  will  determine  that  the  rules  are  so  depend- 
ent, unless  forced  by  the  most  cogent  proofs  to  decide  that  the 
intention  is  to  make  them  depend  upon  the  will  of  the  people. 

The  legislature  may,  confessedly,  permit  the  existence  of  these 
circumstances  to  depend  upon  the  will  of  the  people ;  yet  it  by  no 
means  follows  that  giving  to  the  people  power  to  change  their  cir- 
cumstances— and  making  rules  in  anticipation  of  the  change,  to 
apply  to  the  anticipated  circumstances  only — is  giving  the  people 
power  to  make  these  rules,  though  the  rules  will  not  apply  unless 
the  people  choose  to  change  their  circumstances.  The  court 
will  attribute  the  rules  to  legitimate  and  constitutional  mo- 
tives— the  change  of  circumstances — a  motive  which  exists  and  is 
apparent  on  the  face  of  the  law,  and  not  to  an  illegitimate  and 
unconstitutional  motive  which  does  not  appear.  They  will,  there- 
fore, hold  that  the  object  of  the  submission  of  the  act  to  the  people 
was  not  to  leave  to  them  the  making  of  the  rules,  but  to  leave  to 
them  a  mere  choice  as  to  their  being  incorporated  or  not. 

But  it  may  be  asked,  What  becomes  of  the  law-part  of  such  an 
act  if  the  grant-part  is  not  accepted  ? 

The  answer  is,  it  is  immaterial  what  becomes  of  it.  If  the 
manifest  object  of  leaving  such  an  act  to  the  people  to  say 
whether  it  be  valid  or  void,  is  not  to  part  with  legislative  ppwer ; 
it  is  not  parted  with. 

Yet  there  is  another  clear  answer.  The  law- part  of  such  an 
act  stands  just  as  all  laws  do  which  provide  for  beings  or  per- 
sons who  never  come  into  the  territory  where  the  laws  are  to  pre- 
vail, and  which  are  silent  only  for  want  of  a  subject  on  which  to 
operate. 

The  new  powers,  rights  and  privileges  not  being  accejjted,  and 
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consequently  the  artificial  being  iphich  was  the  subject  of  the  law- 
part,  never  coming  into  existence,  the  rules  or  laws  for  the  govern- 
ment of  the  proposed  artificial  being,  and  of  the  people  who,  in 
new  relations  to  each  other,  were  to  compose  the  artificial  being, 
are  inapplicable  to  any  existing  state  of  things,  and  have  nothing 
on  which  to  operate. 

Such  acts  of  the  legislature  have  never  in  a  single  instance 
been  held  to  be  a  delegation '  of  the  legislative  power.  The 
ground  upon  which  they  have  been  held  to  be  valid  is,  that  they 
are  grants  of  grantable  privileges  which,  though  granted  by  the 
legislature,  do  not  arise  out  of  that  portion  of  its  power  which 
is  law-making,  unless  where  the  act  is  a  grant  and  law.  In  that 
case  the  law-part  is  held  to  depend  upon  a  legitimate  and  consti- 
tutional motive — the  change  of  circumstances  produced  by  the 
acceptance  of  the  grant.  If  the  grant-part  is  not  accepted  the 
law-part  is  held  to  idtand  only  in  the  same  condition  in  which  all 
laws  do  where  a  proposed  subject  of  them  never  comes,  within  the 
sphere  of  their  action,  as  before  explained. 

But  it  has  been  said  that  acts  may  be  passed  by  the  legislature, 
which  are  not  to  be  laws  except  by  the  sanction  and  allowance  of 
some  other  body  than  the  legislature.  This  is  not  said,  but  de- 
nied, in  the  New  Jersey  case  and  an  earlier  case  in  Vermont. 
While  denying  the  proposition  that  laws  may  be  so  made,  both  of 
these  cases  seem  to  us  to  affirm  it,  though  not  in  terms. 

An  act  of  the  legislature  which  prescribes  rules  is  a  law.  But 
suppose  the  legislature  prescribes  as  a  rule  that  a  county  court, 
under  certain  restrictions,  in  its  discretion  shall  grant  or  refuse 
to  citizens  applying  for  it,  a  license  to  exercise  a  certain  privi- 
lege-; and  afterwards,  by  another  act,  enacts  that  the  people  of  a 
town  shall  determine  whether  any  licenses  shall  be  granted  by  the 
same  court;  and  if  they  determine  that  licenses  shall*  wo<  be 
granted,  that  then  the  court  shall  not  grant  any  licenses  in  that 
town — is  this  a  law  prescribed  by  the  legislature  or  by  the  people  ? 
Assume  that  the  legislature  does  enact  the  new  rule,  docs  it  not 
%o  enact  it  that  it  is  plain  that  it  is  not  the  intent  of  the  law-maker 
to  make  it  a  rule,  unless  and  until  that  very  same  rule  shall  have 
other  sahction  and  allowance  than  that  of  the  legislature  itself? 
Laws  may,  beyond  a  doubt,  be  made  to  take  effect  on  a  contin- 
gency.    The  New  Jersey  court  sustains  the  constitutionality  of 
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the  Chatham  law,  on  the  ground  that  it  is  a  law  depending  on  a 
mere  contingency. 

The  court  assent  in  the  fullest  manner  to  the  general  principle, 
thus: — 

^^  It  must  be  conceded  that  this  law  can  have  no  sanction  if  it 
IS  a  delegation  of  the  law-making  power  to  the  people  of  the 
town/'  *  *  *  "  It  is  also  obvious  that  it  is  not  competent  to 
delegate  to  the  people  the  right  to  saj  whether  an  existing  law 
shall  be  repealed  or  its  operation  suspended." 

"  If  it  is  left  to  the  contingency  of  a  popular  vote  to  pronounce 
whether  it  shall  take  effect,  it  is  not  the  will  of  the  law-makers, 
bat  the  voice  of  their  constituents,  which  moulds  the  rule  of 
action.  If  the  vote  is  affirmative,  it  is  law ;  if  in  the  negative, 
it  is  not  law.  The  vote  makes  or  defeats  the  law,  and  thus  the 
people  are  permitted  unlawfully  to  resume  the  right  of  which  they 
have  divested  themselves  by  written  constitution — to  declare  by 
their  own  direct  action  what  shall  be  law."     *     *     *     * 

'*  The  test  will  be  whether  this  enactment,  when  it  passed  from 
the  hands  of  the  lawgiver,  had  taken  the  form  of  a  complete  law. 
It  denounces  as  a  misdemeanor  the  selling  of  liquor  without 
license.     So  far  it  is  positive  and  free  from  any  contingency." 

"  It  left  to  the  popular  vote  to  determine  not  whether  it  should 
be  lawful  to  sell  liquor  without  license,  but  whether  the  contin- 
gency should  arise  under  which  license  might  be  granted;"  it 
might  have  been  added,  "or  should  not  be  granted." 

Of  this  we  observe :  the  court  seem  to  have  lost  sight  of  the 
provision  of  the  sixth  section,  "  that  if  a  majority  should  vote  *  no 
license'  it  should  not  be  lawful  to  license  any  person  to  sell 
liquor." 

By  a  previous  law  it  was  lawful  for  the  Court  of  Common  Pleas 
to  grant  licenses  in  its  discretion,  but  each  applicant  was  obliged 
to  procure  the  recommendation  of  ten  reputable  freeholders. 

But  we  desire  more  particularly  to  consider  the  proposition  of 
the  court,  that  as  the  law  left  only  to  the  people  to  determine 
whether  the  contingency  should  arise  under  which  licenses  might 
be  granted  it  did  not  amount  to  a  delegation  of  legislative  power. 
If  the  legislature  by  this  law  did  leave  it  "  to  the  popular  vote 
to  determine  *  *  *  *  "  whether  the  contingency  should  arise 
"  under  which  licenses  might  be  granted,"  it  may  have  granted 
to  the  people  its  power  to  make  a  law,  or  it  may  not. 
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It  seems  to  us,  that  whether  it  did  or  not,  must  depend  upon 
what  the  contingency  was  which  the  people  were  to  determine. 
It  may  be  the  very  contingency  which  it  is  the  whole  function  of 
the  legislature  to  determine.. 

The  legislature  in  the  enactment  of  every  law  determines  a 
contingency.  That  contingency  is  whether  the  rule  shall  be  to 
this  effect  or  to  that  effect.  The  court  say  the  legislature  left  it 
to  the  popular  vote  to  determine  whether  the  contingency  should 
arise  under  which  licenses  might  be  granted.  Literally  taken, 
this  would  leave  to  the  popular  vote  whether  a  majority  should 
vote  in  the  affirmative  "  License." 

There  is  some  obscurity  in  the  expression  of  the  court ;  for 
when  a  popular  vote  is  permitted,  it  is  to  determine  some  other 
question  than  merely  whether  a  majority  shall  vote  a  ballot  super- 
scribed "Yes"  or  "No,"  "License"  or  "No  License," — it  must 
be  to  determine  that  which  is  expressed  by  the  ballot.  Here, 
what  was  intended  to  be  expressed  is  that  which  is  left  ^y  the  law 
to  be  determined  by  the  vote,  "  whether  licenses  should  be  granted 
by  the  Court  of  Common  Pleas;"  and  so  the  court  doubtless 
intended  to  be  understood. 

The  law  expressly  "  authorizes  and  requires  the  vote  to  deter- 
mine whether  license  should  be  granted."  This  is  the  contin- 
gency which  the  law  left  to  the  popular  vote  to  determine. 
Licenses  could  be  granted  only  by  authority  of  the  old  law.  All 
licenses  could  be  prevented  from  being  granted  only  by  a  new 
law. 

For  the  legislature  to  determine  that  they  should  be  granted, 
would  leave  the  old  law  as  it  was.  For  the  legislature  to  de- 
termine that  they  should  not  be  granted  by  the  court  at  all, 
would  alter  the  old  law.  Yet  the  legislature  did  not  determine 
that  they  should  not  be  granted  by  the  court.  It  left  to  the 
popular  vote  the  determination  of  that  question.  In  other  words, 
the  legislature,  without  determining  either  that  they  should  or  should 
not,  enacted  that  if  the  people  should  determine  that  licenses 
should  not  be  granted,  licenses  should  not  be  granted.  Without 
determining  this  very  contingency  the  legislature  could  not  legis- 
late. It  was  a  contingency  necessary  to  be  determined  previous 
to  legislation.  The  determination  was  a  necessary  step  towards 
and  in  legislative  action.     Without  determining  it  the  legislature 
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could  not  execute  its  function.     It  never  did  determine  it,  and 
therefore  did  not  legislate. 

The  court  add,  "  the  operation  of  the  old  act  is  not  suspended 
'  by  thp  vote^  but  the  new  act  modifies  the  old  act.*' 

There  is  no  question  that  the  new  act  does  everything.  The 
only  question  is,  whether  the  legislature,  without  parting  with  its 
legislative  power,  can,  in  advance  of  its  knowledge  as  to  what  the 
voters  will  determine,  enact  that  the  old  law  shall  be  modified  or 
not,  as  the  voters  shall  in  future  determine.  > 

Does  it  in  such  case  exercise  its  legislative  power ;  or  does  it 
give  it  up  to  the  voter,  and  say,  in  effect,  "  the  legislature  does 
not  know  what  it  wants  the  law  to  be,  or  what  its  will  is?'*  Does 
it  not  leave  the  voter  to  say  what  his  will  is ;  and  itself  say, 
"  whatever  your  will  shall  turn  out  to  be — the  legislature  having 
no  choice  or  will  on  the  subject  at  all,  and  caring  nothing  about 
exercising  its  own  function  on  the  subject-r-declares  shall  be  its 
will  ;*'  and  thereby  enacts — it  knows  not  what. 

Surely  thus  enacting — it  knows  not  what — is  not  legislation  by 
the  legislature.  It  is  merely  authorizing  others  to  legislate.  But 
the  court  holds  that  as  the  legislature  may  confessedly,  as  it  did 
by  the  old  law,  require  a  recommendation  of  ten  freeholders,  it 
may,  upon  the  same  principle,  require  a  recommendation  of  the 
majority  of  the  voters  of  the  town ;  that  this  may  be  expressed 
by  a  vote ;  and  as  the  court  cannot  license  under  the  old  act, 
without  the  recommendation  of  ten  freeholders,  it  cannot  license 
under  the  new  law  without  the  vote  of  the  majority. 

The  court  say,  "  the  only  difference  is,  that  under  the  new  law 
the  majority  express  their  judgment  as  to  all  the  applications  in 
gross,  while  under  the  general  law  the  ten  freeholders  act  upon 
them  in  detail." 

But  there  are  many  differences.  Under  the  old  law  the  ten 
merely  recommend — which  is  advice,  and  never  a  law.  If  they 
do  not  recommend,  their  non-action  is  not  legislation.  Non- 
action cannot  be  legislation. 

Under  the  new  law  the  people  "  determine  whether  any  licenses 
shall  be  granted.'*  .  A  determination  by  the  people  or  the  legisla- 
ture, that  they  may  be  granted  by  the  court,  is  not  a  recommen- 
dation or  advice,  but  if  it  has  any  force  it  is  a  law. 

This  determination  will  not  make  a  new  law  only  because  it 
does  not  contradict  the  old  law. 
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But  the  people  are  authorized  to  determine  that  licenses  shall 
not  be  granted.  A  determination  that  they  shall  not  be  granted 
is  not  recommendation  or  advice,  but  a  command — and  this  is  the 
language  of  laws.  The  freeholders  act  on  the  application  in  de- 
tail. The  voters  act  on  them  in  gross.  Action  on  a  subject  in 
detail  is  not  legislation.  But  action  on  applications  in  gros8| 
commanding  that  they  shall  not  be  granted,  is  laying  down  a 
rule. 

Legislation  is  making  rules,  and  therefore  must  operate  on  things 
in  gross.  The  action  of  the  freeholders  on  an  application  lays  down 
no  rule  for  the  court  to  enforce  or  conform  to.  The  action  of  the 
people  on  all  applications  in  gross,  determining  they  shall  not  be 
granted,  is  a  determination  of  what  shall  be  the  rule  to  be  observed 
by  the  court  on  all  applications.  The  making  of  a  recommenda- 
tion that  A.  shall  be  licensed,  is  not  the  making  of  a  rule  ;  it 
applies  but  to  one  person.  The  making  of  the  recommendation, 
is  not  the  malting  of  a  rule,  but  it  is  necessary,  by  virtue  of 
a  rule  that  every  applicant's  petition  shall  be  so  recommended ; 
and  this  rule  is  prescribed  by  the  legislature.  The  making  of  the 
determination  that  no  licenses  shall  be  granted  ib  the  making  of 
a  rule ;  for  that  applies  to  every  applicant's  case.  The  making 
of  this  rule  by  the  people  is  necessary  under  the  new  act ;  and  it 
is  necessary  by  virtue  of  a  rule  prescribed  by  the  legislature ;  but 
the  diiferenoe  in  the  two  cases  is  this :  the  legislature  can  author- 
ize the  making  of  a  recommendation  by  others ;  but  it  cannot 
authorize  the  making  of  rules  by  others,  if  such  rules  are  to 
have  the  force  of  laws.  If  it  authorizes  others  to  make  rules 
which  are  to  have  the  force  of  laws,  it  parts  with  the  power  which 
is  vested  in  it  alone. 

It  is  said  that  the  voters  express  their  judgment  by  their  vote 
as  the  freeholders  did  theirs  by  their  recommendation ;  but  the 
voters  do  not  express  a  judgment  when  they  vote  "  No  license," 
they  express  their  will  that  licenses  shall  not  be  granted.  It  is 
the  language  of  command.  The  legislature  says  it  shall  be  a* 
command,  that  it  shall  have  the  force,  not  of  a  judgment  or  de- 
cree, but  of  a  law ;  '^  the  court  shall  not  grant  licenses  if  the 
people  so  determine." 

The  New  Jersey  court,  however,  supports  such  a  law  on  the 
further  ground  that  it  is  an  authority  to  a  township  to  make  ordi- 
nances.    The  right  of  the  legislature  to  grant  powers  of  local 
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government  is  conceded  unirersally.  But  the  right  does  not  pro- 
oeed  from  the  legislature's  legtslative  foyfer^  but- from  that  mass 
of  powers  which  a  state  legislature,  as  representative  of  the  peo- 
ple of  the  state,  possesses,  as  before  explained,  and  all  its  powers, 
except  those  which  are  legislative,  are  better  exerted  and  almost 
necessarily  exerted  by  subordinate  bodies. 

There  is  a  $ort  of  legislative  power  granted  when  a  municipal 
oorporation  is  created ;  for  the  mere  incorporation  authorizes  by- 
lawB  amd  ordinances.  Yet  these  subordinate  legislative  powers, 
though  they  are  in  a  sense  legislative,  are  not  so  in  the  sense  of 
any  state  constitution. 

The  by-laws  and  ordinances  made  under  these  grants  are  rules, 
but  not  laws.  They  are  a  sort  of  laws,  but  not  real  laws.  The 
judiciary  superintends  them,  and  declares  them  void  for  unrea- 
sonableness. We  do  not  propose  to  discuss  the  question  how  far 
acts  of  the  legislature  which  give  this  subordinate  power,  revisable 
by  the  judiciary,  to  the  people,  may  go,  but  the  legislature  cannot, 
it  seems  to  us,  give  such  force  to  the  ordinances,  rules,  by-laws  or 
determinations  of  the  people  in  the  nature  of  rules,  as  to  exempt 
them  from  the  control  of  the  judiciary.  Any  greater  force  will 
be  the  force  of  law. 

The  legislature  itself  and  alone  can  give  the  force  of  law  to  a 
rule.  It  cannot  authorize  another  to  make  a  rule,  having  the 
force  of  a  law. 

But  there  are  considerations  suggested  by  Chief  Justice  Rbd- 
FIELD,  in  his  opinion  in  State  v.  ParkeVy  26  Vt.  856,  which  are  very 
weighty,  and  they  appear  to  him  to  be  so  strong  to  show  that 
legislative  power  may,  in  many  instances,  depend  upon  the  will  of 
another,  that  he  concludes  his  very  able  opinion  with  the  remark: 
"  If  these  illustrations  are  not  suflScient  to  show  the  fallacy  of 
the  argument,  more  would  not  avail." 

His  first  suggestion  is,  that  '^  the  legislatures  have  the  power 
to  alter  county  and  town  lines  and  the  place  of  holding  courts ; 
but  legislation  upon  these  subjects  is  made  to  conform  as  far  as 
practicable  to  the  supposed  wishes  of  those  interested,  and  nume- 
rous statutes  upon  these  important  subjects,  whose  binding  force 
has  never  been  questioned,  have  in  terms  been  made  to  depend 
for  their  whole  force  and  vitality  upon  the  future  contingency  of 
the  expressed  and  recorded  vote  of  those  interested." 
We  have  but  to  consider  that  what  is  called  legislation  here,  is 
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not  an  exercise  of  the  power  of  making  rules.  The  location  of 
a  county  or  town  line,  or  of  a  county  court-house,  is  a  question 
of  administration.  A  single  act  of  ,public  administration  is  to 
be  performed,  and  the  law-making  power  is  not  exerted  in  deter- 
mining the  location,  for  no  rule  is  necessary  to  be  made  on  the 
subject. 

One  thing  is  .to  be  done — that  is  done  by  a  simple  order  which 
has  no  characteristic  of  a  law.  It  is  true,  the  same  body  which 
possesses  the  legislative  power  exercises  those  powers  of  adminis- 
tration, but  they  are  not  legislative  powers. 

Again,  it  is  said,  "  Congress  passes  laws  almost  every  session, 
whose  operation  is  made  contingent  upon  the  revenue  laws  of 
foreign  states,  or  their  navigation  laws  or  regulations,  and  upon 
a  hundred  other  uncertainties,  more  or  I'ess  affected  by  the  will 
or  agency  of  voluntary  beings  or  communities,  and  in  most  of 
these  cases  the  suspension  or  operation  of  the  enactment  depends 
ultimately,  perhaps,  on  the  mere  will  and  agency  of  our  execu- 
tive government ;  and  of  the  perfect  regularity  and  constitution- 
ality of  such  enactments,  no  question  was  ever  made." 

This  is  all  true^  except  that  which  alleges  that  the  suspension 
or  operation  of  the  enactment  depends  upon  the  will  of  our  ex- 
ecutive. The  executive  is  never  left  to  its  own  will  in  •such 
matters. 

Again :  **  One  may  find  any  number  of  cases  in  the  legislation 
of  Congress,  where  statutes  have  been  made  dependent  on  the 
shifting  character  of  the  revenue  laws,  or  the  navigation  laws  or 
commercial  rules,  edicts  or  restrictions  of  other  countries.  In 
some,  perhaps,  these  laws  are  made  by  representative  bodies,  or 
it  may  be  bi/  the  people  of  these  states,  and  in  others  by  the  lords 
of  the  treasury,  or  the  boards  of  trade,  or  by  the  proclamation 
of  the  sovereign,  and  yet  no  question  can  be  made  of  the  legality 
of  these  laws,  though  dependent  on  these  contingencies." 

All  these  things,  however;  are  "regulations  of* commerce  with 
foreign  nations." 

It  might  well  be  contended  that  if  Congress  had  no  legislative 
power  whatever,  it  might  do  every  one  of  these  things ;  for  it 
has  an  express  grant  of  a  power  "  to  regulate  commerce  with 
foreign  nations,"  and  as  Chief  Justice  Redfield  says,  the  only 
possible  method  of  *' regulating  foreign  commerce"  is  to  make 
our  regulations  dependent  upon  the  edicts,  laws,  restrictions  and 
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acts  of  other  states,  and  of  the  people  of  other  states.  If  this 
is  the  only  possible  method  of  regulating  foreign  commerce,  and 
Congress  has  express  power  to  regulate  it,  it  may  do  all  these 
things  under  this  express  power,  without  affording  any  demon- 
stration that  these  regulations  are  made  in  exercise  of  a  simple 
legislative  power,  and  that  therefore  laws  may  be  made  dependent 
for  their  existence  on  any  contingency.  Indeed,  Chief  Justice 
Rbdfield  himself  says,  every  contingency  must  be  an  equal  and 
fair  one — a  moral  and  a  legal  one — and  %ofar  connected  with  the 
object  atid  purpose  of  the  statute  as  not  to  be  a  mere  idle  and 
arbitrary  one.  This  is  a  qualification  much  greater  than  we  shall 
insist  upon. 

But  in  truth,  all  these  laws  of  Congress  are  legitimate  exer- 
cises of  legislative  power,  though  depending  upon  the  contingen- 
cies mentioned. 

It  has  often  been  said  that  a  law  cannot  be  made  to  depend 
apon  the  will  of  any  other  than  the  legislative  power.  But  this 
is  too  broad.  What  is  meant  is,  that  a  law,  a  rule  laid  down, 
cannot  be  made  by  the  legislative  body  where  the  legislative  body, 
in  pretending  to  make  it  or  lay  it  down,  makes  it  in  such  terms 
that  it  is  the  plain  intention  of  the  legislative  body  that  it  shall 
not  be  law  unless  the  very  %ame  law  receives  the  sanction  and 
allowance  of  some  other  than  itself. 

There  is  a  sense  in  which  all  laws  depend  upon  the  will  of 
others  than  the  will  of  the  legislator.  No  one  will  be  obnoxious 
to  the  penalty  of  a  law  or  be  entitled  to  its  reward,  unless  he 
wiDs  to  do  the  thing  upon  the  doing  of  which  the  statute  de- 
nounces the  penalty  or  promises  the  reward.  It  is  plainly  not 
the  intention  of  the  legislative  body  in  such  cases  to  ask  for  its 
law  the  approbation  of  the  subject  of  its  law,  but  to  command 
and  exact  the  obedience  of  the  subject. 

This  is  the  test — does  the  legislature  ask  the  approbation  of 
the  subject  or  of  any  one  else  before  the  law  shall  bind,  or  does 
it  command  his  obedience  to  the  law  ? 

The  laws  of  Congress,  which  are  referred  to  by  Chief  Justice 
RlDFiELD,  are  dependent  upon  the  will  of  the  foreigner — the  laws, 
edicts,  orders  and  acts  of  foreign  states,  Iheir  officers  and  people — 
only  in  this  sense.  "  If  you  will  to  do  this,  if  you  enact  that — 
if  jou  declare,  proclaim  or  order  the  other — this  shall  be  the  law 
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that  wc  will  enforce."  But  in  dealing  with  our  own  people,  we 
make  laws  which  depend  upon  their  overt  acts. 

As  it  would  be  unjust  to  make  commercial  regulations  against 
a  whole  nation  because  of  the  isolated  acts  of  a  single  subjeet, 
we  do  not  consider  the  act  of  one  foreigner  to  be  the  act  of  the 
nation  whose  conduct  it  is  the  object  of  our  regulations  to  bind 
and  control ;  and  therefore  our  laws  describe  and  provide  against 
not  the  acts  of  individual  foreigners,  but  the  will  of  the  nation, 
expressed  by  its  laws,  edicts,  orders  or  accredited  public  acts. 

Our  commercial  regulations  are  not,  ''if  a  single  foreigner 
shall  do  so  and  so,  thus  and  so  our  officers  shall  treat  him ;"  bat, 
*^  if  the  nation  wills  so,  enacts  so,  issues  such  orders,  proclama- 
tions, or  having  them  already,  continues  them  in  force,  thus  and 
so  shall  our  officers  treat  the  whole  nation."  Do  such  provisions, 
does  such  reference  to  the  will,  the  laws,  declarations  and  orders 
of  a  foreign  power  by  Congress  show  any  intention  that  our  laws 
shall  not  be  in  force  unless  the  foreign  nation  shall  give  its  sanc- 
tion and  allowance  to  the  same  rules  which  we  establish  agamtt 
them  ? 

Their  approval  of  oar  laws  is  the  last  thing  we  expect  of  them. 
We  do  not  leave  to  them  to  establish  the  same  rule  we  establish ; 
and  declare,  that  until  they  do,  our  rule  shall  not  be  put  in  force. 
We  put  it  in  force  designedly  against  their  will,  and  to  coeroe 
their  will  and  their  conduct,  to  alter  their  regulations.  Their 
assent  to  our  rules  would  be  idle,  nugatory  and  absurd.  Oor  role 
is  penal,  and  against  them. 

They  could  not  assent  to  the  rules  we  lay  down  for  our  peqple 
to  treat  them  harshly.  Wo  do  not  permit  them  to  assent  to  theoi ; 
for  it  would  be  an  assertion  of  jurisdiction  over  our  territory  and 
officers.  They  would  be  declaring  hostility  against  themselves  to 
re-enact  our  laws  against  them.  We  make  them  so  that  it  wiU 
be  impossible  for  them  to  assent  to  them — to  induce  them  to  alter 
their  conduct  outside  of  our  jurisdiction. 

Is  this  giving  up  our  legislative  power  over  our  own  territory  T 
Is  it  not  indirectly  extending  it,  instead  of  handing  ourselves  over 
to  them  and  their  will,  and  saying,  ''  we  enact  this  or  that,  whieh- 
ever  you  like  best,  whichever  you  say  shall  be  the  rule.  " 

This  would  be  a  delegation  of  our  legislative  power.  But  iflmi 
we  do  say  to  them  is  this :  '^  We  enact  this  in  the  United  Staines, 
because  you  have  enacted  that  in  your  territory."     We  do  not 
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say:  "We  enact  thU  in  the  United  States  because  you  have 
enacted  the  same  in  your  territory."  In  the  foreign  case  there  is 
no  accord  between  the  rules — they  do  not  apply  to  the  Bame  place 
nor  to  the  Bame  (although  to  a  like)  subject-matter. 

In  the  domestic  case  there  is  not  only  accord  between  the  rules, 
bat  they  are  the  very  same  in  terms— operate  in  the  same  place, 
over  the  same  subject-matter,  and  the  donor  and  the  donee  of  the 
power  are  at  one.  But  there  is  no  donor  in  the  other  case.  The 
attitude  of  Congress  is  anything  but  that  of  donor  ;  it  is  that  of 
«a  adversary.  It  makes  the  regulations,  that  it  may  be  a  donee. 
In  the  one  case  the  legislature  gives  away  its  legislative  power ;  m 
the  other  it  makes  the  utmost  exertion  of  the  power  possible.  *It 
operates  extra-territorially  and  beyond  its  jurisdiction,  by  a  vigor- 
^ons,  hostile  and  unsparing  exercise  of  its  power  within  its  juris- 
diction against  all  subjects  of  the  foreign  power,  whose  will  the 
advocates  of  local  option  would  have  us  believe  we  thereby  pro- 
pose to  gratify  to  the  same  extent  and  with  the  like  subserviency 
jthat  a  legislature  does,  which  declares  its  laws  shall  take  effeot 
imlj  when  the  people  choose  to  consider  them  binding. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Mi$8ouri. 
GARRITT  C.  LAUD  v.  H.  C.  HOFFMAN  et  al. 

A  railroa4  corporation  cannot  lawfully  take,  hold  and  deal  in  real  estate  for 
etlier  purposes  and  to  a  greater  extent  than  it  is  authorized  so  to  do  by  its  charter, 
bit  the  amount  of  lands  which  soch  corporation  can  legally  hold,  can  only  be  d«- 
termined  by  a  direct  proceeding  against  the  same  by  the  state  for  »  violatioD  of  its 
eharter. 

While  a  contract  to  convey  to  such  corporation  land  which  is  not  to  be  nsed  for 
the  purpose  for  which  it  is  authorized  by  its  charter  to  hold  real  estate  cannot  be 
ipeelfically  enforced  in  a  court  of  equity,  yet  a  deed  made  to  such  corporation,  and 
by  the  corporation  to  a  third  party,  operates  to  oonrey  all  the  title  of  ihe  orighaU 
gmotor. 

Thb  opinion  of  the  court  was  delivered  by 

Adams,  J. — This  was  an  action  of  ejectment.  Berth  parties 
olwned  under  one  James  C.  McEeehan,  who  was  the  patenNe 
under  the  United  States  Sor  the  land  on  which  the  lot  in  coirteo- 
versjr  was  situated. 

The  defendants  claim  title  through  the  Padfio  RailrMd  €Imk 
pany,  or  rather  through  Fredmck  S.  BcUoiiy  trustee  for  th'e  solb 


Digiti 


zed  by  Google 


144  V         I-AUD  r.  HOFFMAN. 

use  and  benefit  of  the  Pacific  Railroad  Company.  The  deed  to 
Bellon  embraced  one  hundred  and  fifty-one  town  lots,  distributed 
alternately  throughout  the  town  of  Knob  Noster,  situated  on  the 
line  of  said  railroad,  and  five  and  a  half  acres  of  depot  grounds, 
and  was  executed  to  the  said  trustee  in  1858,  for  the  use  of  said 
company,  for  and  in  consideration  of  the  sum  of  one  dollar  and 
the  benefits  which  the  grantor  expected  to  obtain  from  the  loca- 
tion of  a  passenger  and  freight  station  upon  the  land  thereby  con- 
veyed ;  and  the  deed  also  authorized  a  sale  by  the  trustee  of  all 
such  portions  of  the  real  estate  thereby  conveyed,  as  should  not 
be  required  for  the  purposes  of  Said  road,  at  such  time  and  in 
such  manner  as  the  board  of  directors  of  said  company  should 
deem  most  conducive  to  the  interest  of  said  company. 

The  defendants  claimed  title  under  and  through  this  conveyance 
to  Bellon,  and  have  the  oldest  paper  title,  provided  the  deed  to 
Bellon  as  trustee  is  valid. 

Numerous  instructions  were  given  and  refused,  raising  the 
question  as  to  the  power  of  the  Pacific  Railroad  Company  to  take, 
hold  and  dispose  of  the  lands  in  question  ;  and  the  Circuit  Qourt 
having  decided  these  questions  in  favor  of  the  defendants,  the 
plaintiff  has  brought  the  case  here  by  appeal. 

The  quekion  as  to  the  power  of  the  Pacific  Railroad  Company 
to  receive  grants  of  land,  and  to  dispose  of  them,  depends  upon 
the  proper  construction  of  its  charter  and  the  laws  of  this  state 
referring  thereto. 

By  the  first  section  of  the  charter,  among  other  things,  it  is 
provided  that  it  "  may  hold,  use,  possess  and  enjoy  the  fee  simple 
or  other  title  in  and  to  any  real  estate,  and  may  sell  and  dispose  of 
the  same.**  (See  Laws  of  Missouri,  1849,  p.  219.) 

The  seventh  section  of  this  act  was  amended  in  1851  (see  Laws  of 
1851,  §  9,  p.  272),  when  it  was  provided  that  "  said  company  shall 
have  power  to  locate  and  construct  a  railroad,  &c.,  and  for  that 
purpose  may  hold  a  strip  of  land  not  exceeding  one  hundred  feet 
wide,  except  where  it  may  be  necessary  for  turn-outs,  embank- 
ments or  excavations,  in  which  case  they  may  hold  a  sufficient 
width  for  the  preservation  of  their  road,  and  may  also  hold  suffi- 
cient land  for  the  erection  and  maintenance  of  depots,  landing- 
places  or  wharves,  engine-houses,  machine-shops,  warehouses  and 
wood  and  water  stations." 

Section  twenty  of  the  Act  of  1849,  above  referred  to,  provides 
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that  "  the  operations  of  said  company  shall  be  confined  to  the 
general  business  of  locating,  constructing,  managing  and  using 
said  railroad,  and  the  acts  necessary  or  proper  to  carry  the  same 
into  complete  and  successful  operation." 

By  section  fifty-seven  of  an  act  entitled  "  An  Act  to  authorize 
the  formation  of  railroad  associations,  and  to  regulate  the  same," 
approved  December  13,  1865,  it  is  provided  that  "  all  existing 
railroa(J  corporations  within  this  state,  and  such  as  now  or  may 
be  hereafter  chartered,  shall  respectively  have  and  possess  all  the 
powers  and  privileges  contained  in  this  act,  and  they  shall  be 
subject  to  all  the  duties,  liabilities  and  provisions  not  inconsistent 
with  the  provisions  of  their  charter  contained  in  this  act." 

Among  the  privileges  referred  to  in  this  section  are  those  con- 
tained in  section  29  of  the  same  act  (see  First  Revised  Laws, 
1855,  p.  425),  which  provides  that  such  company  may  "  take  and 
hold  such  voluntary  grants  of  real  estate  and  other  property  as 
may  be  made  to  it  to  aid  in  the  construction,  maintenance  and 
accommodation  of  its  railroad,  but  the  real  estate  received  by 
Voluntary  grant  shall  be  held  and  used  for  the  purpose  of  such 
grant  only." 

It  may  also  '^  purchase,  hold  and  use  all  such  real  estate  and 
other  property  as  may  be  necessary  for  the  construction  and 
maintenance  of  its  railroad  and  the  stations  and  other  accommo- 
dations necessary  to  accomplish  the  object  of  its  incorporation." 

From  these  enactments  it  is  evident  to  my  mind  that  it  was  the 
intention  of  the  legislature  to  invest  the  Pacific  Railroad  Com- 
pany with  power  to  take  two  classes  of  real  estate ;  one  class  it 
had  the  right  to  receive  and  dispose  of  at  pleasure,  for  the  pur- 
pose of  aiding  in  the  construction  of  its  road,  or  for  raising  funds, 
to  pay  debts  contracted  in  its  construction,  &c. :  the  other  class 
it  can  only  hold  for  depots,  road-beds,  &c. 

The  history  of  the  country  shows  that  this  is  the  proper  con- 
struction of  the  acts  referred  to.  From  the  time  the  charter  was 
granted,  donations  of  real  estate  to  aid  in  its  construction  have 
been,  made  all  along  the  line  of  the  road,  and  titles  have  been 
acquired  and  investments  made  on  the  faith  of  this  being  the 
proper  construction  of  the  charter.  It  is  true  that  this  company, 
Uke  all  other  corporations,  is  subject  to  all  the  limitations  ex- 
pressed in  the  charter,  but  the  charter  and  the  laws  above  referred 
Vol.  XXL— 10 
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to  expressly  authorize  grants  of  land  to  be  made  to  aid  in  the 
construction  of  the  road. 

The  state  considered  this  railroad  company  able  to  receive  the 
lands  donated  by  Congress  without  any  enlargement  of  its  char- 
ter, and  accordingly  made  the  grant  to  aid  in  construction  of  the 
main  trunk  line  to  the  bifurcation  of  the  south-west  branch,  and 
from  that  point  to  apply  the  lands  to  the  south-west  branch. 

Although  this  railroad  company  may  receive  grants  of  land^ 
and  sell  and  dispose  of  the  same  for  the  purposes  of  its  construc- 
tion and  payment  of  its  debts,  &c.,  it  cannot  become  a  larger 
landed  proprietor  for  purposes  not  connected  with  its  creation. 
But  the  amount  of  lands  it  may  receive  cannot  be  decided  be- 
tween these  parties ;  conceding  the  power  to  receive  lands  for  the 
purposes  aforesaid,  no  one,  except  the  state,  can  raise  the  ques- 
tion as  to  the  amount  that  may  be  received.  This  was  decided  by 
this  court  in  the  case  of  Chambers  v.  The  City  of  St.  LouiSy  29 
Mo.  Rep.  576-7  ;  also  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Meyer  v.  Croft^  reported  in  11  American  Law  Reg- 
ister 308 ;  see  also,  to  the  same  effect,  Smith  v.  Sheely^  decided 
by  the  Supreme  Court  of  the  United  States  at  the  December  Term 
1871. 

Judge  Scott,  in  Chambers  v.  City  of  St,  Louisy  says,  delivering 
the  opinion  of  the  court,  "  There  being  a  right  in  the  city  to  take 
and  hold  lands,  if  there  is  a  capacity  in  the  vendor  to  convey,  so 
soon  as  the  conveyance  is  made  there  is  a  complete  sale,  and  if 
the  corporation  in  purchasing  violates  or  abuses  the  power  to  do 
so,  that  is  no  concern  of  the  vendor  or  his  heirs.  It  is  a  matter 
between  the  state  and  the  city." 

So  this  question  can  only  arise  in  a  direct  proceeding  by  the 
state  against  the  Pacific  Railroad  Company,  and  not  in  a  collate- 
ral proceeding  like  this. 

The  case  of  the  Pacific  Railroad  Co.  v.  Seeley's  Heirs^  46 
Missouri  212,  was  a  suit  in  equity  for  the  specific  conveyance  of 
lands,  and  not  an  executed  conveyance.  That  case  went  off  on 
the  ground  that  the  contract  in  question  upon  its  face  showed  that 
it  was  against  public  policy.  The  petition  was  demurred  to  and 
the  demurrer  was  sustained  by  the  Circuit  Court,  and  the  judg- 
ment of  the  Circuit  Court  was  properly  affirmed  by  this  court, 
on  the  ground  that,  the  contract  was  void  as.  being  against  public 
policy. 
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There  is  a  manifest  distinction  between  executory  and  executed 
contracts ; '  whilst  a  party  may  not  be  compelled  by  a  court  of 
equity  to  carry  a  contract  into  specific  execution,  yet  if  he  should 
voluntarily  make  a  deed,  it  will  be  good  to  pass  all  his  title. 

The  case  of  The  State  v.  Commissioners  of  Mansfield^  8  Zabris- 
kie's  Rep.  (N.  J.)  610,  so  strongly  reliea  on  by  the  counsel  for 
appellants,  is  not  in  conflict  with  any  of  the  doctrines  here  laid 
down- 
In  that  case  the  Camden  and  Amboy  Railroad  and  Transporta- 
tion  Company  claimed  that  certain  real  estate,  consisting  of  houses 
and  lots  owned  by  that  company  and  let  by  them  to  their  work- 
men and  employees,  were  exempt  from  taxation  under  a  clause  in 
their  charter  exempting  the  "  company  from  all  further  taxation. " 
The  court  held  that  this  property  was  liable  to  taxation,  whilst  the 
road-bed,  turnouts,  &c.,  were  exempt,  thereby  holding  that  there 
were  two  classes  of  real  estate  which  the  company  had  the  power 
to  acquire  and  hold,  the  one  being  liable  to  taxation  and  the  other 
exempt.  The  same  doctrine  was  maintained  in  Massachusetts  in 
the  case  of  The  Inhabitants  of  Worcester  v.  The  Wilson  Railroad 
Corporation^  4  Met.  564,  which  is  looked  upon  as  a  well-considered 
case.  See  also  Whitehead  v.  Vinyard^  decided  at  St.  Louis  by 
this  court,  at  the  March  Term  1872,  not  reported. 

Under  the  view  we  take  of  this  case,  the  judgment  must  be 
affirmed. 


The  above  decision  will  be  read  with 
^rcat  interest  bj  the  people  of  the  state 
in  which  it  was  rendered.  There  has 
been  in  Missouri  a  large  amonnt  of  rail- 
road town  speculation.  Connties  have 
subscribed  liberally  to  the  building  of 
railroads,  with  the  understanding  that 
,  when  constructed  they  were  to  pass 
through  and  thus  benefit  certain  towns 
and  cities  therein  ;  and  towns  and  cities 
hare  subscribed  expecting  they  were  to 
pass  through  their  incorporated  limits; 
but  not  unfrequently  the  railroad  com- 
panies would  purchase,  or  take  by  gift, 
lands  adjoining  or  lying  near  to  such 
mnnieipiilities,  and  with  the  aid  of  their 
railroad  lay  off  and  establish  new  towns 
or  additions — thus  destroying  the  value 


of  the  property  of  their  benefactors  to  fill 
their  own  treasuries. 

But  as  a  general  thing  such  lands 
were  immediately  laid  off  into  town-lots 
and  sold  to  third  parties,  who  entered 
upon  and  improved  them  under  their 
titles  from  the  railroad  companies. 

The  companies  in  such  instances  were 
only  authorized  by  their  charters  to  hold 
lands  sufficient  for  their  road-beds,  de- 
pots, landing-places,  &c. 

In  this  condition  of  things  the  Su- 
preme Court  of  Missouri,  in  the  case 
of  the  Pacific  R,  R,  Co.  v.  Seehy  et  at., 
45  Mo.  312,  which  was  a  suit  for  specific 
performance  of  a  contract  to  lay  off  into 
town-lots  one  hundred  and  sixty  acres 
of  land,  and  to  make  a  deed  to  an  undi- 


Digiti 


zed  by  Google 


148 


LAUD  r.  HOFFMAN. 


Tided  fourth  part  thereof  to  the  railroad 
company,  held  that  the  company  had  no 
power  or  capacity  under  its  charter  to 
take  or  hold  the  property.  The  court 
says :  **  The  act  of  incorporation  gave 
the  plaintiff  the  power  to  acquire  a  strip 
of  land,  not  exceeding  one  hundred  feet 
wide,  for  a  right  of*way,  and  to  hold 
sufficient  ground  for  the  erection  and 
maintenance  of  its  depots,  landing- 
places  or  wharves,  engine-houses,  offices, 
machine-shops,  and  wood  and  water  sta- 
tions; but  it  conferred  upon  it  no  au- 
thority to  became  a  real  estate  broker  or 
speculator  in  town-lots.  I  think  the 
contract,  so  far  as  it  proposed  to  invest  ' 
the  company  with  the  title  to  the  lots, 
was  utterly  void.*' 

The  general  principles  on  which  this 
case  was  made  to  turn,  as  stated  by 
Chief  Justice  Marshall,  in  Dartmouth 
College  v.  Woodward,  4  Wheat.  518, 
that  ^*  A  corporation  being  the  mere 
creature  of  law,  possesses  only  those 
properties  which  the  charter  of  ita  incor- 
poration confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence,"  is 
recognised  by  all  the  cases :  Beaty  v. 
KnowleSf  4  Pet.  152. 

When  the  decision  in  Pacific  R,  R, 
Co,  V.  Seeley  et  al.  was  made,  it  was  ge- 
nerally thought  that  it  would  unsettle 
the  title  to  all  property  held  by  deeds 
from  the  railroad  companies  througbout 
the  state,  but  the  effect  of  the  above  de- 
cision is  to  render  such  titles  perfectly 
good,  and  by  a  process  of  reasoning 
which  we  think  is  wholly  unanswerable. 

In  Smith  v.  Sheeley,  12  Wall.  35, 
the  Supreme  Court  of  the  United  States 
decided  that  the  capacity  of  a  corporation 
to  take  and  hold  real  estate  could  not  be 
raised  collaterally.  The  court  says: 
"  It  is  insisted,  however,  as  an  addition- 
al ground  of  objection  to  this  deed,  that 
the  bank  was  not  a  competent  grantee  to 
receive  title.  It  is  not  denied  that  the 
bank  was  duly  organized  in  pursuances 


of  the  provisions  of  an  act  of  the  legis- 
lature of  the  territory  of  Nebraska,  but 
it  is  said  it  had  no  right  to  transact 
business  until  the  charter  creating  it  was 
approved  by  Congress.  This  is  so,  and 
it  could  not  legally  exercise  its  powers 
until  this  approval  was  obtained ;  but 
this  defect  in  its  constitution  cannot  be 
taken  advantage  of  collaterally.  No 
proposition,  is  more  thoroughly  settled 
than  this,  and  it  is  unnecessary  to  refer 
to  authorities  to  support  it.  Conceding 
the  bank  to  be  guilty  of  usurpation,  it 
was  still  a  body  corporate  de  facto,  ex- 
ercising at  least  one  of  the  franchises 
which  the  legislature  attempted  to  confer 
upon  it;  and  in  such  a  case  the  party 
who  makes  a  sale  of  real  estate  to  it  is 
not  in  a  position  to  question  its  capacity 
to  take  the  title  after  it  has  paid  the  con- 
sideration for  the  purchase." 

In  the  subsequent  case  of  Myers  v. 
Crojl,  13  Wall.  291,  b.  c.  11  Ameri- 
can Law  Register  308,  the  same  court 
says  :  '*  In  relation  to  the  first  objection, 
that  the  Sulphur  Springs  Land  Company 
was  not  a  competent  grantee  to  receive 
the  title,  it  is  sufficient  to  say,  in  the  ab- 
sence of  any  proof  whatever  on  the  sub- 
ject, that  it  will  be  presumed  the  land 
company  was  capable,  in  law,  to  take  a 
conveyance  of  real  estate.  Besides, 
neither  Fraily,  who  made  the  deed,  nor 
Myers,  who  claims  under  him,  is  in  a 
position  to  question  the  capacity  of  the 
company  to  take  the  title  after  it  has 
naid  to  Fraily  full  value  for  the  proper- 
ty." 

The  result  of  these  decisions  is,  that 
neither  a  grantor,  or  any  one  claiming 
under  him,  can  questign  the  capacity  of 
the  grantee  to  take  and  hold  real  estate, 
and  therefore  a  title  coming  through  a 
railroad  or  other  corporation,  is  good, 
without  reference  to  the  charter,  as 
against  such  vendor  and  his  privies. 
H.  B.  Johnson. 
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Supreme  Court  of  Michigan. 

DWIQHT  MAY,  Attorney-General,  on  relation  of  COOK  and  others  p. 
THE  CITY  OF  DETROIT  and  others. 

The  Attorney-General  has  the  right  to  enjoin  in  equity  an  abase  of  a  corporate 
franchise,  as  for  instance,  the  payment  of  money  by  a  municipal  corporation  on  a 
contract  made  in  disregard  of  its  charter. 

But  to  warrant  his  interference  the  abuse  must  be  one  of  a  substantial  nature,  and 
not  one  merely  technical  and  unimportant.  It  should  appear  that  the  public  has, 
a  substantial  interest  in  the  question  ;  the  right  involyed  should  be  a  public  right, 
or  at  least  not  a  private  right  merely  ;  the  wrong  done  or  attempted,  if  it  consist 
in  a  misuse  or  misappropriation  of  funds,  should  be  either  one  involving  questions 
of  public  policy,  or,  when  that  is  not  the  case,  the  amount  involved  should  be 
something  more  than  merely  nominal ;  something  it  is  not  beneath  the  dignity  of 
tlie  state  to  take  notice  of  and  protect  by  such  a  proceeding. 

Where  contracts  for  paving  city  streets  are  required  by  law  to  be  let  to  the  lowest 
bidder,  the  purpose  is  to  secure  such  competition  as  the  nature  of  the  case  will 
admit ;  and  something  is  necessarily  left  to  the  discretion  of  the  city  council  in 
determining  what  course  will  best  accomplish  that  end. 

It  is  not  illegal  under  such  a  law  to  call  for  proposals  for  the  putting  down  of 
the  various  kinds  of  wood  and  stone  pavement,  thus  putting  them  in  competition 
with  each  other  ;  and  then  when  the  proposals  are  in,  select  for  putting  down  the 
kind  for  which  the  most  satisfactory  bids,  all  things  considered,  are  received. 

But  when  the  kind  is  thus  selected  the  lowest  bidder  therefor  has  an  absolute 
right  to  a  contract. 

Where,  however,  the  Common  Council  awarded  the  contract  to  the  highest  of 
two  bidders,  but  the  difference  in  the  bids  was  less  than  two  hundred  dollars,  and 
less  than  thirty  dollars  of  this  was  to  be  paid  by  the  city,  the  rest  being  a  charge 
upon  lot-owners,  and  the  contractors  went  on  without  objection  and  incurred  large 
expenses,  and  the  lot-owners  did  not  complain,  Heldf  that  the  amount  involved 
was  too  insignificant  to  warrant  the  intervention  of  the  Attorney-Gteneral,  espe- 
cially as  there  wtis  no  ground  for  charging  the  Common  Council  with  intentional 
wrong,  and  the  error,  if  any,  was  one  of  judgment  only. 

Appeal  from  Wayne  Circuit.     Opinion  by 

CooLEY,  J. — The  right  of  the  Attorney-General  to  proceed  in 
equity  to  enjoin  an  abuse  of  corporate  power  consisting  in  the 
appropriation  of  corporate  funds  in  a  manner  not  justified  by  law, 
appears  to  me  to  rest  on  sound  principles.  The  municipality  and 
its  citizens  are  not  alone  concerned  in  such  an  abuse.  The  cor- 
porate powers  have  been  conferred  by  the  state,  with  such  restric- 
tions and  limitations  as  were  thouglit  important,  some  of  which 
were  imposed  for  the  protection  of  the  corporators  against  unjust 
and  oppressive  action  of  oflScials  and  others  from  considerations 
of  general  public  policy.     It  can  never  be  admitted  that  because 
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the  corporation  and  its  members  in  general,  or  even  all  of  them, 
consent  to  or  connive  at  the  setting  aside  of  these  restrictions  and 
limitations,  the  state,  which  deemed  them  important,  shall  not  be 
at  liberty  to  complain,  for  this  would  be  to  annihilate  the  just  and 
necessary  supremacy  of  the  state,  and  to  make  the  corporators 
sole  judges  of  what  franchises  they  should  exercise  and  what 
powers  the  corporation  should  possess  over  them.  It  is  the  right 
of  the  state  at  all  times  to  keep  the  grantees  of  its  franchises 
wtthin  the  limits  prescribed  in  the  grant ;  and  public  policy  ii; 
general  requires  that  serious  departures  shall  not  be  overlooked, 
even  though  the  parties  injured  by  the  particular  act  do  not  com- 
plain; for  one  abuse  becomes  precedent  for  another,  and  the 
Attorney-General  does  well  to  interfere  when  a  municipality 
assumes  to  do  injurious  acts  which  the  state  in  conferring  the 
power  to  act  at  all,  has  expressly  prohibited.  It  is  conceded  that 
he  has  the  right  to  enjoin  the  misappropriation  of  a  charitable 
fund  held  by  the  corporation ;  and  had  the  fund  in  this  case  been 
held  by  the<5ity  as  a  donation  for  the  pavement  of  its  streets  under 
the  like  conditions  as  to  contracts  to  those  prescribed  by  the 
charter,  his  authority  to  file  the  bill  would  be  clear.  But  as 
between  such  a  case  and  one  where  a  fund  has  been  raised  by 
taxation  for  a  like  purpose,  I  do  not  perceive  any  such  distinction' 
as  would  create  a  difference  in  his  right  to  intervene;  and  it 
would  seem  to  be  equally  clear  when  the  state  has  allowed  the 
fund  to  be  raised  on  certain  conditions  only,  as  where  an  indivi- 
dual has  given  a  fund  on  the  like  conditions.  Every  misuse  of 
corporate  authority  is  in  a  legal  sense  an  abuse  of  trust,  and  the 
state,  as  the  visitor  and  supervisory  authority  and  creator  of  the 
trust,  is  exercising  no  impertinent  vigilance  when  it  inquires  into 
and  seeks  to  check  it.  It  must  be  conceded,  I  think,  that  this 
doctrine  is  not  very  fully  settled  by  authority  in  this  country,  but 
this  is  perhaps  because  in  very  many  cases  individuals  have  been 
allowed  to  file  bills  when  the  question  involved  was  one  rather 
of  public  than  of  private  concern ;  a  practice  which  we  arc  of 
opinion  has  been  carried  to  an  unwarranted  extent,  and  which  is 
much  restricted  in  this  state  by  the  decision  in  Miller  v.  Grandy^ 
13  Mich.  540.  But  in  England  the  right  of  the  Attorney- General 
to  file  a  bill  in  chancery  in  cases  of  this  nature  seems  to  be  recog- 
nised ;  and  without  examining  the  cases  in  detail  where  the  prin- 
ciple seems  fo  me  so  plain,  I  refer  to  Attorney- General  v.  Browny 
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1  Swanst.  265 ;  1  Younge  &  Col.  416 ;  2  Mac.  &  Gor.  225 ;  11 
Hare  205  ;  L.  R.  8  Eq.  Cas.  552 ;  L.  R.  10  Eq.  Cas.  152,  as  cases 
which  recognise  more  or  less  directly  this  doctrine.  Nor  can  I 
concur  in  the  argument  of  the  City  Counsellor  that  to  support  the 
suit,  it  must  appear  that  the  money  involved  is  about  to  be  appro- 
priated to  a  purpose  other  than  that  for  which  it  was  raised.  If 
there  was  no  right  to  make  the  contract  on  which  the  money  is 
proposed  to  be  applied,  it  was  an  abuse  of  the  corporate  franchise 
to  raise  it  at  all ;  but  when  it  has  been  received  in  the  city  trea- 
sury any  application  of  it  upon  an  unlawful  contract  is  equally  a 
misappropriation,  whether  such  an  application  had  previously 
been  contemplated  or  not.  It  is  the  unwarranted  use  of  the 
money  that  justifies  the  interference,  and  the  pretence  upon  which 
it  was  raised  is  not  important  to  the  question  of  jurisdiction. 

Where,  however,  the  Attorney-General  is  to  intervene  in  cor- 
porate affairs  on  behalf  of  the  state  the  abuse  should  be  one  of  a 
substantial  nature,  and  not  of  a  character  merely  technical  and 
unimportant.  It  should  appear  that  the  public  has  a  substantial 
interest  in  the  question ;  the  right  involved  should  be  a  public 
right,  or  at  least  not  a  private  right  merely ;  the  wrong  done  or 
attempted,  if  it  consist  solely  in  a  misuse  or  misappropriation  of 
funds,  should  be  either  one  involving  questions  of  public  policy, 
or,  when  that  is  not  the  case,  the  amount  involved  should  be 
something  more  than  merely  nominal ;  something  that  it  is  not 
beneath  the  dignity  of  the  state  to  take  notice  of  or  protect  by 
such  proceeding.  The  remedy  is  somewhat  extraordinary,  and 
substantial  grounds  ought  to  appear  to  justify  a  resort  to  it.  It 
becomes  necessary,  therefore,  to  consider  whether  any  such  sub- 
stantial grounds  support  it  in  the  present  case. 

The  wrong  complained  of  here  is  a  disregard  of  the  provisions 
of  the  city  charter,  which  require  contracts  to  be  publicly  let  to 
the  lowest  responsible  bidder.  The  facts  appear  to  be  that  the 
Common  Council,  having  determined  to  cause  St.  Aubin  avenue 
to  be  paved,  instead  of  determining  in  advance  what  particular 
kind  of  pavement  should  bo  put  down  and  confining  their  invi- 
tation for  proposals  to  that  kind,  caused  specifications  for  each 
of  several  different  kinds  of  wood  and  stone  pavement  to  be  pre- 
pared and  filed  with  the  Controller,  and  then  advertised  that 
sealed  proposals  would  be  received  during  a  time  specified  for 
paving  said  avenue  with  either  wood  or  stone  pavement,  accord- 
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ing  to  the  specifications  thus  placed  on  file.  It  further  appears 
that  in  response  to  this  advertisement  no  fewer  than  fifty-seven 
proposals  were  received  from  different  parties  for  the  putting  down 
of  various  kinds  of  wood  and  stone  pavement,  some  of  which  were 
covered  by  patents,  and  others  were  open  to  be  put  down  by  any 
parties.  The  Detroit  Ironizing  and  Paving  Company  submitted 
a  proposal  for  putting  down  the  Ballard  patent  pavement,  with 
Medina  curbstone,  for  $24,459.85,  and  Hillsendegen  k  Dunn  pro- 
posed to  do  the  same  for  $24,642.46.  These  were  the  only  bids 
for  that  kind  of  pavement,  but  there  were  proposals  for  putting 
down  other  pavements  at  much  smaller  sums. 

Hillsendegen  &  Dunn  wer§  the  assignees  of  the  Ballard  patent, 
but  the  Ironizing  and  Paving  Company  tendered  to  the  city 
ample  indemnity  against  any  liability  to  the  owners  of  the  patent 
in  case  their  proposal  should  be  accepted.  They  were  justified 
by  a  previous  resolution  of  the  council  in  supposing  that  such 
security  would  be  regarded  as  sufiicient.  The  council,  however, 
having  determined  to  put  down  the  Ballard  pavement,  rejected  the 
bid  of  the  Ironizing  and  Paving  Company  on  the  ground  that  they 
had  no  right  to  lay  it  and  therefore  were  not  responsible  bidders 
within  the  meaning  of  the  law,  and  accepted  the  bid  of  Hillsen- 
degen &  Dunn,  the  assignees  of  the  patent,  whose  right  was  sup- 
posed to  be  clear.  It  is  a  payment  of  money  upon  the  contract 
with  these  parties  which  it  is  proposed  to  enjoin  in  this  suit. 

The  first  question  involved  in  the  merits  of  the  suit  is  whether 
the  council  was  justified  in  proceeding  in  the  manner  mentioned 
to  obtain  proposals.  It  is  insisted,  on  behalf  of  the  Attorney- 
General,  that  the  kind  of  pavement  to  be  put  down  should  first  be 
determined,  and  that  bids  should  be  called  for  and  competition 
invited  for  that  kind  alone.  It  is  denied  that  wood  pavement  can 
be  put  in  competition  with  stone  pavement,  or  that  two  kinds  of 
wood  pavement  essentially  diff*erent  in  construction  and  cost,  can 
be  included  in  the  same  notice,  which  calls  only  for  proposals  for 
the  paving  of  one  street.  The  law,  it  is  argued,  intends  that  the 
bids  shall  settle  the  right  to  a  contract  on  a  mere  inspection  of 
the  prices  named ;  but  if  the  bids  are  not  to  be  all  directed  to  the 
same  specifications  they  settle  nothing,  and  it  will  always  be  in 
the  power  of  the  council  to  reject  the  lowest  bid  on  the  pretence 
that  it  is  for  an  inferior  pavement,  whether  such  is  the  truth  or 
not,  and  to  accept  the  bid  of  a  party  they  desire  to  favor,  on  the 
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claim  that,  though  his  bid  is  higher,  yet  it  is  for  a  better  pave- 
ment, and  consequently  such  bid  is,  all  things  considered,  the 
most  for  the  interest  of  the  city,  and  therefore  to  be  deemed  the 
lowest. 

It  is  not  to  be  denied  that  there  is  a  good  deal  of  truth  in  this 
argument;  and  if  such  a  construction  of  the  charter  as  the  complain- 
ant contends  for  will  put  it  out  of  the  power  of  the  council  to 
practise  favoritism  in  awarding  contracts,  it  ought  to  be  sustained 
as  the  one  which  the  legislature  must  have  intended.  We  are  not 
aware,  however,  that  it  has  ever  been  supposed  that  the  provisions 
of  the  charter  now  in  question  would  have  that  highly  desirable 
effect;  on  the  contrary,  it  has  often  been  observed  that  the  most 
severe  and  stringent  regulations  of  this  nature  may  be  adminis- 
tered dishonestly,  though  according  to  the  strict  letter  of  the  la^^^ 
so  as  not  only  to  fail  to  give  the  proposed  protection  to  the  pub- 
lic, but,  on  the  other  hand,  so  as  to  operate  as  if  purposely  devised 
to  enable  dishonest  persons  to  plunder  the  public  with  impunity. 
The  requirement  that  contracts  shall  be  let  to  the  lowest  bidder 
is,  in  many  cases,  peculiarly  susceptible  of  abuse.  Its  purpose  is 
to  secure  competition  among  contractors  for  public  works  and 
supplies,  and  to  give  the  public  the  benefit  thereof.  In  some  cases 
the  most  ample  competition  would  be  invited  by  presenting  to 
bidders  complete  and  particular  specifications,  which  indicate 
the  precise  things  wanted  or  which  are  to  be  done,  and  leave 
nothing  to  discretion  or  negotiation  afterward.  But  this  could 
only  be  true  where  the  case  was  such  that  many  persons  could 
bid  for  the  work  or  materials  and  would  have  a  legal  right  to  do 
the  one  and  furnish  the  other,  and  when  the  materials  were  not 
monopolized  in  single  hands,  but  were  readily  obtainable  from 
several  sources.  If  a  patented  article  was  desired  which  was 
owned  by  a  single  person  who  refused  to  sell  the  right  to  territory 
or  to  fix  a  royalty  ;  or  if  stone  or  any  other  material  were  required, 
and  a  single  person  owned  all  within  a  practicable  distance  of  the 
place  where  it  is  to  be  used,  nothing  could  be  more  obvious  than 
that  proposals  which  confine  bids  to  the  particular  article  or  ma- 
terial would  invite  no  valuable  competition,  and  that  the  protec- 
tion of  the  public  must  lie  in  the  power  of  the  council  to  reject 
unreasonable  ofiers.  In  such  a  case  nothing  is  easier  than  for  tlie 
council  to  obey  strictly  the  letter  of  the  law,  and  yet  dishonpsily 
and  corruptly  award  a  contract  to  one  who  is  lowest  bidder  for  no 
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Other  reason  than  because  no  one  can  bid  against  him,  and  who, 
having  a  practical  monopoly,  is  allowed  to  fix  his  own  terms. 

Now,  if  the  purpose  of  the  council  is  to  secure  competition  in 
work  or  supplies  for.  the  public,  something  is  necessarily  left  to 
the  discretion  of  the  council,  and  they  must  determine  in  each 
case  what  competition  the  nature  of  the  case  will  admit  of,  and 
what  is  the  best  method  to  secure  it.  If  they  invite  proposals  for 
a  particular  thing  or  process,  they  necessarily  in  so  doing  exclude 
everything  else  which  might  have  been  substituted  for  the  thing 
called  for ;  and  there  is  no  clearer  field  for  corruption  and  favor- 
itism than  in  shaping  proposals  if,  in  fact,  the  city  is  in  corrupt 
hands. 

The  matter  of  paving  afibrds  an  apt  illustration  of  this  truth. 
From  the  proposals  before  us  it  would  be  a  reasonable  inference 
that  there  are  several  patented  wood  pavements  nearly  equal  in 
value  and  cost ;  but  if  the  council  call  for  proposals  for  one  only, 
they  necessarily  exclude  all  the  others ;  and  I  am  aware  of  no 
legislation,  and  I  can  conceive  of  no  process  by  which  they  can 
be  compelled  always  to  make  the  selection  from  public  motives 
exclusively,  if  their  disposition  shall  be  to  do  otherwise. 

It  would  be  worse  than  idle  for  the  law  to  mark  out,  or  for  the 
council  to  follow,  any  one  unvarying  course  in  these  cases.  The 
same  course  which,  under  some  circumstances,  would  be  manifestly 
proper  and  most  for  the  public  good,  under  others  would  be  so 
plainly  detrimental  and  place  the  public  so  completely  at  the 
mercy  of  interested  parties,  that  it  could  not  be  adopted  by  a  body 
having  any  liberty  of  choice  without  justly  suljecting  themselves 
to  the  charge  of  corruption.  It  must  therefore  be  manifest  that 
any  inflexible  rule  which  the  law  should  lay  down,  and  which 
should  trust  nothing  to  the  integrity  and  nothing  to  the  discretion 
of  the  council,  must  necessarily  work  mischief  in  many  cases,  and 
it  would  be  productive  of  good,  I  think,  in  few  cases,  if  any. 

I  do  not  doubt  that  it  was  competent  for  the  council  in  this 
case  to  have  confined  the  bids  to  what  is  called  the  Ballard  pave- 
ment. But  if  this  had  been  done  it  must  be  obvious  that  the  best 
method  would  not  have  been  adopted  to  invite  competition  or  to 
obtain  cheap  pavements.  Assuming  that  pavement  to  be  pro- 
tected by  a  valid  patent,  the  assignees  of  the  right  were  in  posi- 
tion to  fix  their  own  terms  in  a  contract  or  for  the  permission  to 
lay  it.     But  if  another  kind  was  of  nearly  equal  value,  competi- 
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tion  might,  perhaps,  be  had  by  putting  the  one  against  the  other 
and  inviting  bids  for  both.  The  greater  the  number  of  such  pave- 
ments the  larger  is  the  opening  for  competition.  It  is  quite  true 
that  if,  when  the  bids  are  in,  the  council  may  reject  one  kind  on 
the  ground  of  its  being  less  valuable  than  another,  it  must  follow 
that  the  bids  are  not  conclusive  upon  the  right  to  a  contract ;  but 
that  a  right  in  the  council  to  determine  the  kind  is  more  likely  to 
be  exercised  from  dishonest  motives  after  the  bids  are  in  than  it 
would  be  in  deciding  what  bids  should  be  received,  is  not,  to  my 
mind,  very  apparent.  On  the  contrary,  the  broader  the  door  that 
is  opened  to  competition,  the  greater  will  be  the  number  of  those 
who  will  be  interested  in  watching  the  proceedings  to  see  that  just 
awards  are  made  and  impartial  judgments  pronounced.  If  there 
is  danger  of  corrupt  understandings  and  combinations  when  there 
are  a  score  of  bidders,  the  danger  is  proportionately  increased 
when  the  door  is  closed  against  all  but  one  or  two.  And  when, 
as  in  this  case,  the  owners  of  the  patented  process  are  not  only 
invited  to  bid  against  each  other,  but  are  also  put  in  competition 
with  all  who  may  offer  to  lay  the  kinds  not  patented,  it  is  obvious 
that  the  council  in  their  invitation  for  bids  have  done  all  that  the 
nature  of  the  case  admitted  of  being  done  to  secure  competition 
for  the  public  benefit.  The  proposals  have  had  the  spirit  of  the 
law  in  view,  and  I  think  are  within  the  letter  also. 

K  it  is  lawful  to  invite  competition  in  this  manner,  it  must  also 
be  lawful  in  passing  upon  the  bids  to  have  regard  to  the  relative 
value  of  the  kinds  bid  for,  and  the  rejection  of  the  kinds  for  which 
the  bid  is  lowest  is  therefore  not  necessarily  erroneous.  But  the 
rejection  of  the  lowest  bid  for  the  particular  kind  fixed  upon 
raises  other  questions. 

When  bids  are  thus  called  for,  all  bidders  for  a  particular  kind 
of  pavement  are  bidders  against  all  others,  in  a  certain  sense,  but 
are  also  bidders  against  each  other  in  a  more  particular  sense.  It 
would  be  the  duty  of  the  council,  when  all  bids  were  in,  to  ex- 
amine all,  and  to  select  the  kind  of  pavement  for  which  the  bids, 
all  things  considered,  were  relatively  the  lowest.  They  might 
thus,  perhaps,  reject  the  kind  they  would  have  preferred  in  ad- 
vance, but  for  which  they  find  all  bids  exorbitant,  and  determine 
upon  another,  because,  in  their  opinion,  the  offers  made  for  it  are 
more  satisfactory.  But  when  the  kind  is  selected  they  have  no 
•liscretion  to  be  exercised  in  a  choice  between  responsible  bidders. 
The  iowest  has  an  absolute  right  to  the  contract. 


Digiti 


zed  by  Google 


156  MAY  V.  CITY  OF  DETROIT. 

In  this  case  there  were  two  bidders  for  the  Ballard  pavement, 
and  the  council  awarded  the  contract  to  the  highest.  It  is  con- 
ceded that  they  did  this  on  the  sole  ground  that  the  lowest  had 
no  right  to  lay  it,  and  consequently  could  not  be  considered  a 
responsible  bidder.  Whatever  security  such  a  party  might  tender, 
it  is  said  could  not  be  adequate,  because  if  he  had  not  the  right 
he  might  be  enjoined  in  his  attempt  to  put  it  down.  And  at  best 
the  city  would  only  take  upon  itself  the  risk  of  long  and  expen- 
sive litigation  by  accepting  such  a  bid,  with  indemnity,  which 
might  or  might  not  after  a  time  prove  adequate. 

Whether  the  council  was  justified  in  rejecting  the  lowest  bid 
under  the  circumstances  and  upon  the  ground  stated,  is  a  ques- 
tion I  do  not  think  we  are  called  upon,  by  this  record,  to  discuss, 
and  I  shall  express  no  opinion  upon  it.  The  company  who  were 
lowest  bidders  took  no  steps  to  compel  th^  city  to  enter  into  a 
contract  with  them,  but  suffered  the  award  to  stand,  and  heavy 
expenditures  have  been  made  in  reliance  upon  it.  They  may, 
therefore,  fairly  be  held  estopped  from  setting  up  any  claim  now, 
and  their  appearance  in  this  case  as  relators  is  of  no  importance. 
The  only  considerations  to  be  weighed  are  those  of  a  public  na- 
ture. There  are  no  indications  of  a  deliberate  purpose  on  the 
part  of  the  council  to  disobey  the  law  and  misuse  their  franchise, 
but  if  they  have  erred  it  has  doubtless  been  through  mistake  in 
judgment.  All  the  interest  which  the  public  can  have  in  the 
matter  must  therefore  be  of  a  pecuniary  character,  and  be  mea- 
sured by  the  difference  between  the  two  bids.  The  difference  is 
less  than  l-18th  of  1  per  cent,  of  the  whole  -sum,  and  less  than 
one-sixth  of  this  frdls  upon  the  city,  the  remainder  being  payable 
by  individual  lot-owners.  The  lot-owners  do  not  complain,  and 
when  the  amount  thus  becomes  an  individual  charge  the  party 
concerned  may  properly  be  allowed  to  waive  legal  objections  and 
make  payment  if  ho  sees  fit.  The  fund  to  be  considered  is  there- 
fore only  that  portion  of  the  difference  between  the  bids  which 
would  fall  upon  the  city  at  large,  aiid  which  in  this  case  would 
constitute  the  measure  of  the  public  wrong.  But  that  sum  is 
considerably  below  the  sum  named  in  the  statute  as  the  minimum  of 
equitable  jurisdiction.  And  I  see  no  reason  for  permitting  the  At- 
torney-General to  invoke  the  process  of  equity  on  public  grounds, 
when  the  considerations  are  only  pecuniary  and  involve  less  than 
J30,  while  $100  is  essential  to  give  jurisdiction  in  private  suits. 
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The  statute  should  apply  by  analogy,  if  it  dc^es  not  expressly. 
The  dignity,  pr  the  interest,  or  the  public  policy  of  the  state  is 
not  concerned  to  interfere  for  the  correction  of  a  mere  error  of 
judgment  on  the  part  of  corporate  authorities,  where  the  injury 
is  only  pecuniary,  and  so  far  as  it  affects  the  public  is  so  insignifi- 
cant, and  where  the  private  parties  who  are  chiefly  concerned 
have  seen  fit  to  waive  their  objections,  if  they  had  any. 

The  result  is,  that  a  case  of  equitable  jurisdiction  is  not  to  my 
mind  presented,  and  the  decree  appealed  from  should  be  affirmed 
with  costs  against  the  relators. 

Christiancy,  C-  J.,  announced  his  concurrence  in  this  opinion,, 
and  CooLBY,  J.,  stated  that  he  was  authorized  by  Graves,  J.,  to 
say  that  he  also  concurred. 

Campbell,  J. — Whether  the  attorney-general  can  interfere  in 
such  cases  without  some  statute  to  determine  the  extent  and  con- 
ditions of  such  interference  is  a«question  on  which  I  entertain 
some  doubts,  and  I  express  no  opinion  upon  it.  I  think  it  very 
clear  that  in  tbis  case  he  had  no  such  right  and  no  equity,  and 
upon  this  I  concur  with  the  general  views  of  my  brother  Cooley. 

I  think  the  method  of  competition  adopted  by  the  council  here 
was  the  best  one  which  could  be  devised  where  patents  are  not 
held  open  to  the  use  of  all  persons  upon  a  fixed  royalty,  and  I 
think  they  were  fully  justified  in  regarding  no  one  as  a  responsi- 
ble bidder  who  has  no  right  to  do  the  work,  and  could  not  do  it 
without  danger  of  being  enjoined  by  the  patentee.  The  object 
of  the  law  is  to  secure  that  the  work  may  be  done  without  inter- 
ruption, and  not  to  invito  litigation. 

I  think,  therefore,  that  the  action  of  the  council  was  not  ille- 
gal, and  cannot  be  complained  of. 


Supreme  Court  of  Pennsylvania. 


THE  CHARTIERS  AND  ROBINSON  TOWNSHIP  TURNPIKE  ROAD 
COMPANY  t?.  BUDGE. 

The  Acts  of  Congress  reqairing  certain  instruments  of  writing  to  be  stamped 
before  being  used  in  evidence,  apply  to  the  nse  of  sach  instruments  in  all  courts, 
both  state  and  national. 

By  the  Acts  of  Congress,  an  instrument  of  writing  not  properly  stamped  is  pro- 
hibited from  being  nsed  as  eridence,  either  in  a  state  or  a  Federal  coort. 
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Such  prohibition,  for  the  purpose  of  enforcing  payment' of  the  tax,  is  within 
the  power  of  Congress,  though  it  indirectly  affects  the  rules  of  evidence  in  state 
ooints. 

Error  to  the  District  Court  of  Allegheny  County. 

The  opinion  of  the  court  was  delivered  by 

Agnew,  J. — It  appears  in  the  bill  of  exceptions  in  this  case, 
that  the  defendants  offered  in  evidence  a  special  written  contract, 
dated  April  24th  1868,  for  the  performance  of  the  work  done 
by  the  plaintiff.  Objection  to  its  reception  in  evidence  was  made, 
*'  because  the  paper  is  not  stamped  as  required  by  the  Act  of  Con- 
gress." The  paper  being  not  stamped,  the  court  rejected  the  evi- 
dence. The  single  question  is,  whether  the  Act  of  Congress 
justified  the  court  in  rejecting  the  paper  as  evidence.  Under 
this  bill,  no  question  arises  upon  the  validity  of  the  written  con- 
tract. Had  the  paper  gone  in  evidence,  that  point  could  have 
been  fairly  open  to  discussion,^under  the  9th  section  of  the  Act 
of  Congress  of  July  13th  1866,  amendatory  of  the  168th  section 
of  the  Act  of  June  30th  1864,  declaring  a  paper  not  stamped, ' 
"  with  intent  to  evade  the  provisions  of  the  Act,"  *'  invalid  and 
of  no  effect:"  Laws  U.  S.,  1866,  p.  303-4;  Id.  1864,  p.  148. 
The  inquiry  under  this  bill  is,  therefore,  confined  to  the  amend- 
ment of  the  163d  section  of  the  Act  of  1864,  contained  in 
9th  section  of  the  Act  of  1866,  p.  149,  in  these  words :  *'  That 
hereafter  no  deed,  instrument,  document,  writing  or  paper 
required  by  law  to  be  stamped,  which  has  been  signed  or  issued 
without  being  duly  stamped,  or  with  a  deficient  stamp,  nor  any 
copy  thereof,  shall  be  recorded  or  admitted,  or  used  in  evidence 
in  any  court,  until  a  legal  stamp  or  stamps,  denoting  the  amount 
of  the  tax,  shall  have  been  affixed  thereto  as  prescribed  by  law." 
This  provision  gives  rise  to  two  questions;  the  first,  upon  the 
meaning  of  the  enactment ;  the  second,  upon  the  power  of  Con- 
gress to  make  it. 

It  has  been  held  in  Massachusetts  and  Michigan,  that  the  pro- 
vision applies  only  to  the  Federal  and  not  to  the  state  courts : 
Carpenter  v.  Snelling,  97  Mass.  452 ;  Lawrence  v.  Hallowayj  21 
Mich.  162. 

It  seems  to  us  this  interpretation  of  the  Act  of  Congress  was 
not  well  considered,  and  is  contrary  to  the  language  and  the  design 
of  the  act.     The  words  are,  ^^  or  uaed  in-  evidence  in  any  court." 
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Language  could  not  be  broader,  and  no  exception  or  qualification 
is  to  be  found  in  the  act,  while  the  design  of  Congress  makes  the 
meaning  perfectly  clear.  The  paper  is  not  to  be  admitted  or  used 
in  evidence  "  until  a  legal  stamp  or  stamps,  denoting  the  amount 
of  the  tax,  shall  have  been  aflSxed  thereto,  as  prescribed  by  law." 
Thus  the  purpose  is  plain  to  prevent  the  use  of  the  unstamped  paper, 
80  longasitremainswitboutpayment  of  thetaxprdutyuponit.  This 
is  simply  a  disqualification  of  the  instrument  in  the  hands  of  the 
delinquent,  to  prevent  its  use  until  he  pays  the  tax.  If  "  any 
court"  mean  only  the  Federal  courts,  the  design  of  Congress  is 
totally  frustrated,  as  will  be  seen  at  once  upon  referring  to 
schedule  B,  containing  the  subjects  of  the  stamp-tax,  numbering 
over  forty  classes  of  deeds,  instruments,  documents,  writings  and 
papers  used  in  ordinary  business.  They  will  be  found  to  compre- 
hend all  those  numerous  writings  of  every  kind  which  enter  into 
the  domestic  affairs  of  the  people,  and  the  business- of  every- 
day life,  in  the  very  bosom  of  the  state — a  few  for  exam- 
ple :  agreements,  checks,  orders,  bills,  bonds,  certificates,  deeds, 
mortgages,  policies  of  insurance,  leases,  powers  of  attorney, 
protests,  receipts  and  legal  documents.  Now,  for  one  such 
paper  which  can  be  sued  upon  in  the  Federal  court,  by 
reason  of  ex-terri tonal  citizenship  or  other  ground  of  Federal 
jurisdiction,  nine  hundred  and  ninety-nine  others  can  never  reach 
a  Federal  court,  and  must  be  prosecuted  in  the  courts  of  the  state 
where  they  were  made,  and  where  the  parties  reside.  This  law 
is  a  revenue  law,  and  of  what  use  is  the  disqualification  of  the 
paper  until  the  stamp  duty  is  paid$  as  a  means  of  enforcing  pay- 
ment, unless  "  any  court"  means  state  courts  as  well  as  Federal  ? 
Other  portions  of  the  section  confirm  this  interpretation.  The 
United  States  have  no  offices  for  the  recording  of  deeds,  mort- 
gages, powers  of  attorney  and  other  documents,  yet  the  paper  is 
forbidden  to  be  recorded  till  the  proper  stamp  tax  be  paid.  The 
word  ''recorded"  cannot  be  separated  from  its  immediate  context: 
the  words  following  it,  viz.,  "  or  admitted,  or  used  in  evidence  in 
any  court,"  both  run  together,  are  part  of  the  same  sentence, 
and  interpret  each  other.  If  "  recorded"  applies,  as  it  must,  to 
state  offices  of  record,  "  any  court"  applies  with  equal  force  to 
state  courts.  Then,  also,  the  words  "  until  a  legal  stamp  or 
stamps  denoting^the  amount  of  tax  shall  have  been  affixed  thereto, 
pre$eribed  by  law/'  refer  to  all  the  diflferent  kinds  and  amounts 
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of  stamps  in  Schedule  B,  just  as  clearly  as  the  words  "  deeds, 
instruments,  documents,  writings  and  papers"  refer  to  their  vari- 
ous kinds  in  that  schedule,  and  thus  bring  us  back  a  second  time 
to  the  entire  body  of  writings  and  papers  in  use  among  the  peo- 
ple within  the  state.  How  can  it  be  said,  in  view  of  all  these 
provisions,  the  subjects  of  the  tax  and  the  evident  design  of  Con- 
gress, that  the  words  "  any  court,"  thus  used  in  the  broadest  form 
and  fullest  sense,  without  qualification  or  exception,  are  to  be 
limited  to  the  Federal  courts,  and  thereby  to  defeat  the  enforce- 
ment of  the  payment  of  the  tax,  the  only  real  purpose  of  the  pro- 
vision ?  When  it  is  said,  as  in  Carpenter  v.  Snelling^  aupra^  that 
Congress  cannot  pass  laws  regulating  the  competency  of  evidence 
in  the  trial  of  causes  in  the  several  states,  the  purpose  of  this 
provision  is  incorrectly  stated.  The  abstract  proposition  is  true, 
but  it  is  misapplied.  The  purpose  of  Congress  was  not  to  make 
rules  of  evidence,  but  to  stamp  the  instrument  of  evidence  with  a 
disqualification  which  will  prevent  its  use  as  evidence  until  the 
delinquent  has  paid  his  tax.  If,  then,  in  legislating  upon  proper 
subjects  of  Federal  power,  so  as  to  enforce  the  execution  of  the 
rightful  power  of  Congress,  it  be  said  Congress  cannot  affix  to 
the  subject  of  the  exercise  of  its  clearly-granted  powers  qualities 
which  must  be  recognised  by  state  courts,  I  deny  the  assertion, 
and  oppose  to  it  the  second  section  of  the  sixth  article  of  the 
Federal  Constitution,  which  makes  such  a  law  the  supreme  law 
of  the  land  binding  on  the  judges  in  every  state.  If,  in  legislat- 
ing on  a  proper  subject  of  Federal  power.  Congress  declare  a 
forfeiture  for  instance  of  smuggled  goods,  with  intent  to  evade 
payment  of  the  duties  on  them,  the  state  courts  are  clearly  bound 
to  recognise  the  title  acquired  by  forfeiture  in  whosesoever  hands 
the  goods  may  be.  When  the  subject  of  a  law  is  fairly  within  a 
Federal  power  given  in  the  Constitution,  Congress  has  express 
power  to  pass  all  laws  necessary  and  proper  to  carry  the  given 
power  into  execution.  This  is  the  test  of  the  competency  of  this 
evidence.  The  instrument  being  a  proper  subject  of  the  Federal 
power  to  tax,  it  is  just  as  clearly  competent  for  Congress  to  affix 
1^  disability  to  the  unstamped  paper  that  will  compel  the  payment 
of  the  tax.  The  propriety  as  well  as  the  necessity  of  the  dis- 
ability in  this  case  is  so  obvious  it  does  not  admit  of  a  serious 
question.  The  writing  is  a  thing  dqne  between  J)rivate  persons, 
unseen  by  the  eyes  of  revenue  officers.     Neither  party  has  a  mo- 
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tive  to  reveal  it  for  taxation,  for  the  tax  enhances  the  price  of  an 
article  of  sale,  and  the  expense  of  every  pecuniary  transaction 
evidenced  by  a  writing.  Neither  is  interested  in  inflicting  the 
penalty  upon  the  other.  The  very  touchstone  of  the  value  of  the 
writing  to  the  party  who  claims  under  it,  is  his  ability  to  put  it  in 
evidence.  It  is  just  here  the  law  touches  the  writing  with  its 
power,  and  makes  it  useless  to  the  party  until  he  performs  his 
duty  by  paying  the  tax  upon  it.  What  can  be  more  proper,  and, 
indeed,  more  just  ?  He  makes  his  contract  under  the  law,  and 
subject  to  it.  He  knows,  or  is  presumed  to  know  his  duty,  and 
should  perform  it.  If  he  fail  from  real  ignorance,  or  for  reasons 
which  show  that  he  did  not  intend  to  defraud  the  revenue,  the 
instrument  is  not  invalid,  and  he  has  but  to  procure  the  writing 
to  be  stamped,  and  can  then  use  it  in  evidence.  Then,  on  what 
principles  of  reason  or  of  sound  constitutional  law,  can  a  state 
court,  subordinate  in  this  respect  by  the  Federal  Constitution, 
disregard  the  Act  of  Congress,  and  receive  the  disqualified  paper 
in  evidence,  when  the  prohibition  concerns  the  rights  of  the  supe- 
rior government,  and  is  essential  to  its  power  to  collect  the  tax  ? 
The  taxing  power  being  a  clear  Federal  grant  of  power,  and  the 
disqualification  aflixed  to  the  writing  as  an  instrument  of  evidence, 
being  clearly  proper  to  compel  payment  of  ihe  tax,  the  case  falls 
directly  under  that  provision  of  the  Federal  Constitution  which 
makes  the  law  supreme,  "  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding." 

We  come  next  to  the  question  of  power,  if,  indeed,  there  can 
be  any  question  in  a  n^atter  so  plain.  But  courts  in  other  states 
have  denied  the  power,  and  their  decisions  have  been  cited  to  us. 
I  shall,  therefore,  state  our  views  briefly.  I  heartily  concede  the 
doctrine  of  state  rights  in  all  those  things  wherein  state  rights 
have  been  withheld  from  the  Federal  government,  and  are  by  the 
Constitution  itself  reserved  to  the  states,  or  the  people  thereof.  ' 
In  all  that  concerns  the  personal  happiness  and  freedom  of  the 
citizen,  the  state  is  his  natural  protector,  and  I  would  cling  to 
her,  therefore,  in  whatever  belongs  to  her  reserved  and  ungranted 
powers.  I  have  said,  heretofore,  that  the  doctrine  of  state  rights, 
pushed  to  excess,  culminated  in  civil  war,  while  the  rtjbound, 
caused  by  the  success  of  the  Federal  arms,  threatens  a  consolida- 
tion equally  serious ;  and,  therefore,  that  the  landmarks  of  the 
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Constitution,  as  planted  by  Chief  Justice  Marshall  and  his  asso- 
ciates, on  the  solid  ground  of  reason,  and  a  due  regard  to  the 
rights  of  the  states  and  of  the  Union,  constitute  the  only  safe 
guides  of  decision :  Craig  v.  Kline,  15  P.  F.  Smith  899.  But 
when,  as  here,  a  clear  case  of  Federal  power  comes  before  us,  the 
paramount  duty  we  owe,  as  state  judges,  to  the  Federal  Consti- 
tution, requires  that  we  should  uphold  the  exercise  of  the  Federal 
powers,  as  a  matter  of  duty  and  conscience. 

The  power  of  Congress  "  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,"  is  the  first  great  power  conferred  in  the  enu- 
meration of  powers  found  in  the  8th  section  of  the  1st  article  of 
the  Constitution  of  the  United  States,  and  immediately  precedes, 
as  its  true  purpose  and  end,  the  power  "  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare  of  the  United 
States."  The  19th  clause  in  the  same  enumeration,  declares  that 
Congress  shall  have  power  "  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  effect  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  any  department  or  oflScer  thereof." 

At  a  very  early  day.  Congress,  under  the  taxing  power,  passed 
a  Stamp  Tax  Act,  on  the  6th  of  July  1797,  entitled,  "  An  Act 
laying  duties  on  stamped  vellum,  parchment  and  paper :"  1  U.  S. 
Stat,  at  Large,  p.  527.  The  13th  section  contains  this  clause — 
"  and  no  such  deed,  instrument  or  .writing,  shall  be  pleaded  or 
given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be 
available  in  law  or  equity,  until  it  shall  be  stamped  as  aforesaid." 
Next  came  the  Act  of  2d  August  1813,  entitled,  "  An  Act  laying 
duties  on  notes  of  banks,  bankers  and  certain  companies ;  on  notes, 
bonds  and  obligations  discounted  by  banks,  bankers  and  certain 
companies;  and  on  bills  of  exchange  of  certain  descriptions:" 
8  U.  S.  Stat,  at  Large,  p.  77.  The  7th  section  begins  with  this 
provision  :  "  That  no  instrument  or  writing  whatsoever,  charged 
by  this  act  with  the  payment  of  a  duty  as  aforesaid,  shall  be 
pleaded,  or  given  in  evidence  in  any  court,  or  admitted  in  any 
court  to  be  available  in  law  or  equity,  unless  the  same  shall  be 
stamped  or  marked  as  aforesaid."  This  section  contained  a  fur- 
ther provision,  enabling  the  party,  in  cases  of  omission,  to  pay 
the  stayip  duty  to  the  collector,  and  thereby  to  establish  the  effi- 
cacy of  the  instrument.  Similar  provisions  are  made  in  existing 
laws.     Thus,  it  appears  that  the  exercise  of  the  power  in  question, 
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in  its  most  rigid  form,  is  an  old  practice  of  the  government,  sanc- 
tioned by  those  contemporary  with  the  formation  of  the  Consti- 
tution, and  familiar  with  the  relations  between  the  states  and  the 
Federal  Government.  Added  to  this,  is  the  analogous  legislation 
exercised  from  the  first  year  of  the  organization  of  the  govern- 
ment. Thus  the  Act  of  July  31st  1789  to  regulate  the  collection 
of  duties,  in  the  12th  section,  provides  that  goods,  wares  and 
merchandise,  landed  without  the  collector's  permit,  shall  be  for- 
feited, and  may  be  seized  by  the  officers  of  the  customs ;  and  if 
of  the  value  of  ?400,  the  vessel,  tackle  and  furniture  shall  be 
subject  to  like  forfeiture  and  seizure :  1  U.  S.  Stat,  at  Large,  p.  29. 
The  Act  of  June  4th  1794,  for  the  collection  of  the  internal  reve- 
nue upon  distilled  spirits,  stills,  wines  and  teas,  in  the  2d  section, 
provides  for  the  forfeiture  of  the  spirits  distilled,  and  of  the  still 
itself:  1  U.  S.  Stat,  at  Large,  p.  379.  Then  there  are  the  nume- 
rous statutes  relating  to  the  coasting  trade,  tonnage  duties,  the 
embargo,  &c.,  forfeiting  both  vessel  and  cargo ;  and  various  sta- 
tutes on  the  subject  of  the  internal  revenue,  forfeiting  the  subjects 
of  taxation  for  non-payment  ef  the  taxes  and  excises ;  and  deci- 
sions thereupon  without  number.  See  Brightly *s  Federal  Digest, 
pp.  127-8,  278,  487,  736,  803.  This  power  to  forfeit  the  subject 
of  the  tax,  duty,  impost  or  excise,  as  a  consequence  of  evasion  or 
non-payment,  is  undeniable;  for  the  reason  that,  being  in  the 
exercise  of  the  express  powers  of  the  Constitution,  and  the  lawful 
means  of  carrying  these  powers  into  effect,  they  are  within  the 
clearly  defined  powers  granted  to  the  Federal  Government.  Now, 
it  is  perfectly  obvious,  that  the  evidence  of  the  title  is  not  more 
sacred  than  the  very  thing  itself.  If  the  latter  can  be  forfeited 
for  delinquency,  on  what  principle  can  it  be  affirmed  that  the 
former  cannot  be  reached  to  compel  payment?  Certainly,  the 
paper  evidencing  the  Qwner's  right  to  money  or  other  property,  is 
quite  as  much  within  the  power  of  regulation  to  secure  payment, 
as  the  thing  itself  is,  of  which  it  is  the  mere  type.  The  argument 
which  affirms  that  it  cannot  be  so  regulated,  places  the  incident 
on  higher  ground  than  its  principal,  and  makes  the  shadow  more 
sacred  than  the  substance. 

It  is  said,  in  some  of  the  cited  cases,  that  the  exercise  of  this 
power  enters  within  the  domain  of  the  state,  and  interferes  with 
Its  internal  affairs.  Granted ;  but  what  logical  consequence  fol- 
lows ?     Certainly  not  that  the  Act  of  Congress  is  unconstitutional 
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and  invalid.  From  the  very  nature  of  the  power  to  lay  taxes 
and  excises,  its  exercise  comes  right  into  the  heart  of  the  state, 
and  visits  its  citizens  in  all  their  most  private  relations,  estates 
and  property.  It  is  more  searching  in  its  operation  than  the 
power  to  establish  a  uniform  system  of  bankruptcy,  to  return 
fugitives  from  justice  and  labor,  to  call  out  the  militia,  to  regulate 
the  value  of  money,  and  fix  a  standard  of  weights  and  measures, 
and  to  establish  post-offices  and  post-roads ;  yet  all  these,  admit- 
tedly, enter  within  the  state,  and  touch  most  intimately  its  busi- 
ness and  people.  Like  the  taxing  power,  these  are  among  the 
express  powers  of  Congress,  and  their  rightful  exercise  within 
the  states  is,  therefore,  undoubted.  A  notable  instance  of  the 
exercise  of  Federal  power  within  the  bosom  of  the  state  is  that 
discussed  in  United  States  v.  Fisher,  2  Cranch  368,  under  the 
Act  of  Congress  giving  priority  in  payment  to  the  claims  of  the 
United  States  out  of  the  estates  of  decedents.  Chief  Justice 
Marshall  there  discussed  and  settled  the  interpretation  of  the 
nineteenth  clause  of  the  eighth  section  of  the  first  article,  con- 
ferring the  power  to  pass  necessary  and  proper  laws  to  carry  the 
main  powers  into  effect.  In  that  case,  from  the  duty  of  the  United 
States  to  pay  their  debts,  is  inferred  the  power  of  preserving  their 
own  claims  as  a  means  of  paying  debts ;  and  from  this  was  in- 
ferred the  further  power  of  declaring  the  claims  of  the  United 
States  first  liens  on  the  estates  of  decedents,  thereby  entering  into 
the  most  sacred  trusts  of  the  state  herself,  in  which  she  holds  the 
property  of  the  dead,  and  changing  the  order  of  distribution  of 
that  property  placed  upon  it  by  state  legislation.  T^iis  right  of 
priority  of  the  United  States  has  been  conferred  upon  the  sureties 
of  debtors  by  way  of  subrogation. 

Without  extending  the  argument  unnecessarily,  the  Incense 
Tax  CaseSy  5  Wallace  462,  bear  more  directly  upon  the  question 
of  power  in  this  case,  and,  in  effect,  settle  it.  It  seems  to  us 
very  clear,  that  the  provision  of  the  Act  of  1866,  which  ex- 
cludes an  unstamped  writing  or  paper  from  record,  and  as  evidence 
in  any  court  until  the  tax  be  paid,  is  not  a  rule  for  the  mere 
regulation  of  evidence,  but  is  a  disqualification  attached  to  the 
document,  making  it  incompetent  to  fulfil  its  purpose  as  an  instru- 
ment of  evidence  until  the  stamp-duty  is  paid ;  that  it  is  a  provi- 
vision  to  enforce  the  payment  of  the  tax  of  the  most  necessary 
kind,  and  binding  on  all  courts ;  and  that  it  falls  clearly  within 
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the  express  powers  of  Congress  to  levy  taxes,  duties,  imposts  tuid 
excises,  and  to  make  all  laws  necessary  and  proper  to  carry  the 
taxing  power  into  execution. 

The  judgment  is  therefore  affirmed. 

Thompson,  C.  J.,  and  Sharswood,  J.,  dissented. 


Supreme  Court  of  Errors  of  Connecticut. 
THE  STATE  c.  CARROLL. 

It  is  not  necessary  in  all  cases,  in  order  that  the  acts  of  one  acting  as  an  officer 
withoat  legal  right,  may  be  holden  valid  as  to  the  public  and  third  persons,  as  the 
acts  of  an  officer  defacio,  that  he  should  have  color  of  election  or  appointment  by 
the  only  body  which  has  power  to  elect  or  appoint  him,  or  that  the  appointing  or 
electing  body  should  in  all  cases  possess  the  legal  power. 

The  expression  nsed  in  the  opinion  of  the  court  in  Douglas  v.  Wickwire,  19  Conn. 
492,  that  *'  it  is  enough  if  the  officer  acts  under  color  of  an  election  or  appointment 
by  the  only  body  which  has  power  to  make  it,"  if  intended  as  a  general  definition, 
is  inaccurate,  and  the  definition  g^ven  in  Plymouth  v.  Painter ^  that  an  officer  d€ 
facto  is  one  who  exercises  the  duties  of  an  office  under  color  of  appointment  or 
election  to  that  office,  is  not  sufficiently  comprehensive. 

From  a  general  review  of  the  English  and  American  authorities  upon  the  point, 
it  appears  that  a  definition,  in  order  to  be  sufficiently  comprehensive  and  accu- 
rate as  a  general  one,  must  be  substantially  as  follows  :  An  officer  de  facto  is  one 
whose  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy 
and  justice,  will  hold  valid,  so  far  as  they  involve  the  interests  of  the  public  and 
third  persons,  where  the  duties  of  the  office  were  exercised,  1.  Without  a  known 
appointment  or  election,  but  under  such  circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people  without  inquiry  to  submit  to  or  invoke  his 
action,  supposing  him  to  be  the  officer  he  assumed  to  be.  2.  Under  color  of  a 
known  and  valid  appointment  or  election,  but  where  the  officer  has  failed  to  con- 
form to  some  precedent  requirement  or  condition,  as  to  take  an  oath,  give  a  bond, 
or  the  like.  3.  Under  color  of  a  known  election  or  appointment,  void,  because 
the  officer  was  not  eligible,  or  because  there  was  a  want  of  power  in  the  electing 
or  appointing  body,  or  by  reason  of  some  defect  or  irregularity  in  its  exercise, 
such  ineligibility,  want  of  power,  or  defect,  being  unknown  to  the  public.  4.  Un- 
der color  of  an  election  or  appointment  by  or  pursuant  to  a  public,  unconstitutional 
law,  before  the  same  is  adjudged  to  be  such. 

The  acts  of  an  officer  appointed  by  and  acting  under  and  pursuant  to  an  uncon- 
stitutional law,  performed  before  the  unconstitutionality  of  the  law  has  been  judi- 
cially determined,  are  valid,  as  respects  the  public  and  third  persons,  as  the  acts 
of  an  officer  de  facto. 

Where  the  Constitution  prescribed  that  the  judges  of  the  SupremtB,  Superior 
and  inferior  courts  should  be  elected  by  the  General  Assembly,  and  a  judge  of  a 


Digiti 


zed  by  Google 


166  THE  STATE  v.  CABBOLU 

citj  court  was  so  elected,  and  it  was  farther  provided  by  law  that  in  case  of  his 
sickness  or  absence  a  justice  of  the  peace  should  be  called  in  by  the  clerk  to  hold 
the  court  as  acting  judge  during  such  temporary  sickness  or  absence,  and  a  justice 
of  the  peace  was  so  called  in  and  acted,  it  was  holden  that  whether  the  law 
was  constitutional  or  not,  and  whether  the  call  had  been  recorded  according  to 
law  or  not,  he  was  an  officer  de  facto y  if  not  de  jurt^  and  judgments  rendered  by 
him  were  valid. 

Complaint  for  a  libel  and  breach  of  the  peace,  brought  to  the  City 
Court  of  the  city  of  New  Haven.  The  court  found  the  prisoner  guilty, 
and  be  appealed  to  the  Superior  Court. 

The  caption  of  the  record  of  the  judgment  of  the  City  Court  was  as 
follows  :  **  At  a  City  Court  held  at  the  city  of  New  Haven,  this  24th 
day  of  August,  A.  D.  1871,  present,  Hon.  Wm.  W.  Morse,  justice  of 
the  peace,  acting  judge,  holding  said  court."  In  the  Superior  Court 
the  following  amendment  to  the  copy  of  the  record  oF  the  City  Court 
was  filed  and  allowed  : — 

"  The  judge  of  the  City  Court  of  New  Haven,  H.  Lynde  Harrison, 
being  absent,  and  he  not  having  requested  in  writing  any  justice  of  the 
peace  residing  in  said  town  of  New  Haven  to  act  in  his  place,  and  in 
the  absence  of  the  judge  of  the  City  Court  of  the  city  of  Ne^  Haven, 
and  of  a  justice  acting  as  judge  of  said  court  by  request  and  appoint- 
ment of  the  judge,  in  writing;  therefore  the  clerk  of  said  City  Court 
of  New  Haven,  Julius  Twiss,  Esq.,  did  request,  in  writing,  William 
W.  Morse,  a  justice  of  the  peace  residing  in  said  town  of  New  Haven, 
to  act  in  the  place  of  the  judge  of  said  City  Court,  which  request  was 
as  follows,  to  wit : — 

"New  Haven,  August  15th  1871. 
"  Wm.  W.  Morse,  Esq.^ 

"  You  are  hereby  requested  to  appear  and  act  as  judge  of  the  Police 
Court  of  the  city  of  New  Haven,  at  9i  o'clock  A.  M.,  August  16th  1871, 
in  consequence  of  the  absence  and  disability  of  Judge  Harrison,  and 
also  to  act  as  said  judge  until  Judge  Harrison  shall  resume  his  place, 
or  until  further  notice.  Julius  Twiss, 

"  derlc  of  the  City  Court  of  New  Haven, 

"  And  thereupon  the  said  William  W.  Morse,  a  justice  of  the  peace 
for  New  Haven,  residing  in  the  town  of  New  Haven,  did  act  in  the  ab- 
sence of  the  judge  of"  the  said  court,  in  the  place  of  the  judge  of  said 
court,  August  16,  17,  18,  21,  22,  23,  25,  and  26,  1871. 
"  The  above  and  foregoing  is  a  true  copy  of  record. 

"Attest:  Julius  Twiss, 

"  Clerh  of  said  City  Court  of  New  Haven" 

The  prisoner  moved  to  erase  the  case  from  the  docket  of  the  Superior 
Court,  for  the  following  reasons : — 

First,  because  the  court  before  which  he  was  tried  was  an  irregular 
and  pretended  court,  not  holden  by  H.  Lynde  Harrison,  Esq.,  the 
only  judge  of  said  court,  but  by  one  William  W.  Morse,  who  was 
never  elected  judge  of  the  same  by  the  General  Assembly. 

Second,  because  said  court  is  a  court  of  limited  jurisdiction,  and  if  by 
any  means  said  Morse  could  have  authority  to  hold  said  court,  it  would 
be  indispensable  to  show  upon  record  how  he  acquired  such  authority, 
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and  particularly  that  he  was  a  justice  of  the  peace  for  New  Haven 
county,  residing  in  the  town  of  New  Haven,  and  that  said  Judge  Har- 
rison was  in  some  way  disabled  from  trying  said  cause  or  holding  said 
court;  and  that  said  Morse  had  been  duly  requested  in  writing  to  act 
as  judge;  and  that  said  request  had  been  duly  recorded;  and  that  the 
disability  of  said  Judge  Harrison  had  not  been  removed  before  the 
trial  of  said  cause. 

The  Superior  Court  found  the  following  facts,  and  thereupon  reserved 
the  case  for  th^  advice, of  this  court. 

The  record  of  the  City  Court,  of  which  a  copy  was  allowed  by  this 
court  to  be  filed  on  the  seventh  day  of  the  present  term  by  way  of  amend- 
ment of  the  copy  previously  sent  up  by  the  clerk,  was  first  completed 
by  the  clerk  of  the  City  Court  on  the  TJth  day  of  September  1871,  after 
the  61ing  of  the  present  motion  to  erase.  Said  clerk  had  the  following 
minutes  written  by  himself,  and  no  other,  to  guide  him  in  completing 
said  record ;  first,  the  following  entry  made  by  him,  contemporaneously 
with  the  occurrences  therein  noted,  in  the  docket-book  of  the  City  Court : 
**  Xew  Haven.  August  IGth  1871,  William  W.  Morse,  Esq.,  acting 
judge  in  consequence  of  the  sickness  of  Judge  Harrison,  by  written 
request  from  the  clerk  of  said  court,  Julius  Twiss,  clerk,  acted  as  judge, 
August  16th,  17th  and  18th,  also  August  21st,  22d,  23d,  24th,  25th 
and  26th."  Second,  the  original  letter  recited  in  the  amended  copy 
of  record,  which  was  preserved  by  the  clerk  in  said  book  as  a  part 
of  the  minutes  from  which  to  complete  the  record  in  said  case,  that 
being  the  ordinary  course,  but  not  at  that  time  attached  thereto,  or  to 
anything  else.  Said  letter  was  never  copied  at  leni^th  anywhere  on  the 
records  of  said  City  Court,  until  the  completion  of  the  record  on  the 
12th  of  September.  Third,  the  ordinary  entries  on  the  file  and  on  the 
docket-book  itself,  containing  the  names  of  the  parties,  the  date  of  trial, 
nature  of  complaint,  judgment  rendered  thereon,  and  notes  of  future 
proceedings 

M.  Stoddard,  for  the  State. 

tS.  E.  Baldiotn,  for  the  prisoner. 

Butler,  C.  J. — We  do  not  assent  to  the  claim  made  on  behalf  of  the 
state,  that  Mr.  Morse,  when  he  rendered  the  judgment  in  question, 
was  acting  as  a  justice  of  the  peace  with  enlarged  powers.  He  was  not 
called  in,  within  the  intention  of  the  law,  to  hold  a  justice's  court  in  the 
City  Court  room,  but  to  hold  the  6V/y  Court  as  constituted  by  law,  and 
as  an  acting  judge  of  it,  and  he  did  hold  that  court,  and  that  only.  The 
judgment  appealed  from  is  the  judgment  of  the  City  Court,  or  a  nullity. 

Nor  do  we  assent  to  the  other  proposition  of  the  attorney  for  the  state, 
that  the  motion  came  too  late.  If,  as  is  here  claimed  to  be  true,  a  want 
of  jurisdiction  appears  upon  the  record,  the  case  may  be  dismissed  by 
t\^e  court  on  motion  of  either  party,  or  its  own  motion,  at  any  t^tage  of 
the  proceedings.  In  State  v.  Smithy  cited  and  relied  upon,  the  want  of 
jurisdiction  did  not  so  appear.  The  question  of  jurisdiction  rai.sed  by 
I  he  motion  must  therefore  be  met. 

The  defendant  claims  that  the  law  is  unconstitutional,  and  further 
claims  that  the  court  was  not    legally,  if  constitutionally,  organized. 
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because  the  letter  of  the  clerk  calling  in  Mr.  Morse  was  not  recorded 
at  length,  before  he  assumed  the  duties  of  acting  judge.  Waiving  for 
the  present  the  consideration  of  the  first  claim,  I  am  inclined  to  think 
that  the  minutes  which  were  made  in  the  docket-book  preparatory  to  a 
full  record  (which  we  all  know  and  the  court  have  found  was  in  accord- 
ance with  the  general  practice  in  our  courts),  were  a  sufficient  record 
within  the  spirit  and  purpose  of  the  law,  for  they  were  in  the  place  and 
of  the  character  which  persons  inquiring  would  expect,  and  were  a  sub- 
8tautial  compliance  with  its  letter.  It  is  not  said  in  terms  by  the  act 
that  the  request  must  be  fidlt/  recorded,  and  it  is  only  by  construction 
or  implication  that  we  can  arrive  at  the  conclusion  that  it  should  have 
been  done.  That  implication  may  be  properly  controlled  by  the  custom 
of  our  courts  to  consider  s^uch  entries  as  substantially  records,  to  be  am- 
plified thereafter.  But  it  is  unnecessary  to  give,  and  I  do  not  give,  a 
positive  opinion  on  that  point  for  myself  or  the  court;  for  the  defect,  if 
it  be  one,  is  a  defect  of  qualificaMon  in  the  officer,  by  reason  of  ,an  omis- 
sion of  his,  or  of  the  clerk,  and  is  not  of  a  character  to  prevent  his  acts 
from  being  valid  as  the  acts  of  an  officer  ds  facto,  whether  the  law  under 
which  he  was  called  in  was  constitutional  or  not.  This  will  clearly 
appear  hereafter. 

If  the  principle  on  which  Brovm  v.  0*  Connelly  36  Com.  432  was  deci- 
ded, viz.,  that  an  officer  who  exercises  the  duties  of  an  office  under  and 
pursuant  to  the  provisions  of  an  unconstitutional  law  is  as  to  the  public  and 
third  persons  an  officer  de  facto,  be  sound,  Mr.  Morse  was  such  officer, 
and  the  judgment  is  valid.  The  principle  was  questioned  in  the  argument 
of  that  case,  and  in  the  dissenting  opinion,  mainly  on  two  grounds,  viz., 
First,  on  the  ground  that  there  must  be,  in  order  to  constitute  an  officer 
de  facto^  color  of  election  or  appointment  hy  the  only  body  which  had 
power  to  elect  or  appoint ;  and  second,  on  the  ground  that  a  law  mani- 
festly unconstitutional  has  not  even  the  semblance  of  authority,  and 
cannot  confer  any  color  whatever. 

A  third  point  was  made  in  the  dissenting  opinion,  to  the  efi'ect  that 
'the  court  was  not  constitutionally  organized,  but  if  anything  more  was 
intended  by  that  point  than  that  the  court  was  not  constitutionally 
organized  because  Judge  Merrill  was  not  elected  by  the  General  As- 
sembly, it  does  not  deserve  consideration.  The  constitutional  power  of 
the  legislature  to  establish  that  or  any  other  inferior  court  was  not  ques- 
tioned in  the  argument  of  that  case,  and  is  unquestionable ;  and  the  idea 
that  the  want  of  a  provision  for  the  election  of  the  judge  by  the  legis- 
lature, or  the  provision  for  his  election  by  the  common  council,  rendered 
the  whole  act  void,  is  untenable.  A  law  may  be  good  in  part,  and  bad 
in  part,  and  now  that  the  General  Assembly  elect  the  judge,  no  one 
supposes  that  the  provisions  of  the  act  which  established  the  court 
should  have  been  re-enacted,  or  are  not  valid;  or  that  there  was  or  is 
any  defect,  in  that  respect,  in  the  law. 

But  the  first  two  grounds  of  objection  made  in  that  case  do  deserve 
consideration,  and  in  justice  to  the  court  and  the  profession  I  deem  U 
my  duty  to  give  them  a  thorough  examination,  and  to  show  that  beyond 
all  question.  Judge  Merrill  in  that  case,  and  Mr.  Morse  in  this,  were 
judges  de  facto,  and  their  judgments  valid. 

First,  then,  as  to  the  point  that  in  order  to  constitute  an  officer  d^ 
facto  there  must  be  color  of  appointment  or  election  by  the  only  body 
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which  had  the  power  to  appoint  or  elect.  No  authority  was  cited  for  it 
except  an  expression  used  by  Judge  Hinman  in  Douglass  v.  Wickwire^ 
19  Conn.  492,  and  quoted  in  State  v.  Brennans  Liquors,  25  Conn.  283. 
The  claim  was  that  the  expression  was  used  as  a  definition  of  that  which 
constitutes  an  officer  de  facto.  The  expression  was  this :  ''  It  is  enough 
if  the  officer  act«  under  color  of  an  election  or  appointment,  by  the  only 
body  which  has  the  power  to  make  it."  With  reference  to  tjiis  I 
observe : 

1.  That  the  expression  was  an  entire  sentence  in  the  original,  and 
was  not  used  as  a  definition.  It  does  not  in  itself  import  a  general  rule. 
It  may  mean,  and  was  apparently  intended  to  mean,  simply  that  it  was 
enough  in  the  particular  case  that  the  facts  were  so,  and  those  of  us  who 
knew  the  late  Chief  Justice  well,  and  his  uniform  habit  of  confining  him- 
self to  the  principles  necessary  for  the  decision  of  the  case,  know  that 
nothing  more  was  intended  by  him.  If  the  words  are  susceptible  of  a 
broader  meaning  when  read  in  connection  with  the  context,  it  can  only 
be,  "  that  it  is  enough  in  any  case,  &c."  They  cannot,  without  vio- 
lating  every  rule  of  construction,  be  extended  so  as  to  mean,  as  claimeJ, 
that  it  is  necessart/  in  all  cases  that  color  of  appointment  or  election  must 
be  given  by  the  only  body  who  had  power  to  make  it.  The  facts  in  the 
case  of  State  v.  Brennan^s  Liquors  were  substantially  similar,  and  it  is 
obvious  that  Judge  AVaite  quoted  the  expression  of  Judge  Hinman, 
not  as  a  comprehensive  definition,  but  as  applicable  to  that  case  also. 
3Ioreover,  both  Judge  Hinman  and  Judge  Waite  were  members  of  the 
court  when  the  elaborate  opinion  of  Judge  Storrs  in  Pli/mouih  v.  Fainter, 
17  Com.  589  was  given  three  years  before,  and  concurred  in  it.  In  that 
opinion  Judge  Storrs  snid;  "  The  rights  of  no  person  claiming  a  title  or 
interest  under  or  through  the  proceedings  of  officers  having  apparent  autho- 
rity to  act  would  be  safe,  if  he  were  obliged  to  examine  the  legality  of 
the  title  of  such  officer  up  to  its  original  source."  That  was  sound  doc- 
trine, universally  recognised.  But  if  it  be  true,  as  claimed,  that  the 
body  making  the  election  or  appointment  must  possess  competent  power, 
a  fact  which  cannot  always  be  expected  to  appear,  it  is  necessary  that 
the  person  dealing  with  an  officer  having  color  of  an  election  or  appoint- 
ment, shall  inquire  into  the  competency  of  the  electing  or  appointing 
body,  or  act  at  his  peril.  A  definition  leading  to  such  a  result  could  not 
have  been  intended. 

2.  But  if  it  were  admitted  that  such  a  definition  was  intended,  it 
would  be  entitled  to  no  respect.  None  such  is  to  be  found  anywhere, 
with  or  without  the  qualification  ^^ primd  facie^*^  in  any  of  the  more  than 
two  hundred  cases  which  have  been  decided  in  England  and  this  coun- 
try, in  respect  to  this  matter.  Such  a  definition  is  directly  in  conflict 
with  the  principles  which  underlie  the  6?c /ac^o  doctrine,  and  to  a  strong 
and  irresistible  current  of  decision  in  England  and  this  country,  com- 
mencing with  the  earliest  case  in  the  Year  Books,  and  extending  to  the  ' 
present  time. 

The  first  case  to  be  found  in  the  Year  Books  was  that  of  The  Abhi 
of  Fountaine,  which  was  tried  in  1431.  The  action  was  debt  on  a  bond 
given  by  one  F.,  as  the  abbot  of  the  convent  of  Fountaine,  for  supplies 
furnished  the  convent.  The  action  was  brought  against  one  R.,  as  his 
successor.  The  defendant  pleaded  that  the  abbots  of  the  order  were 
elective;  that  before  the  making  of  the  bond,  the  abbacy  being  vacant. 


Digiti 


zed  by  Google 


170  THE  STATE  ».  CARROLL. 

an  election  was  held,  at  which  R.  had  twentj-four  votes,  and  F.  but 
eight;  that  F.  procured  himself  to  be  instituted  and  inducted  by  the 
visiting  ordinary,  took  possession  of  the  convent,  held  the  same  wrong- 
fully as  against  11.,  and  while  so  holding  wrongfully,  executed  the  bond. 
And  further,  that  he  was  thereafter  displaced,  and  R.,  the  duly  elected 
abbot,  duly  inducted  into  office.  The  plaintiff  claimed  that  the  plea 
was  yot  a  proper  plea  in  bar,  in  form  or  substance,  and  declined  to  an- 
swer it.  The  question  heard,  therefore,  was  whether  the  plea  was  in 
form  and  substance  a  good  plea  in  bar,  There  was  a  long  and  interest- 
ing discussion,  rather  than  argument,  between  the  four  justices  and 
chief  justice  and  the  counsel  engaged  in  the  case.  Cases  were  put  and 
analogies  drawn  from  various  sources  in  the  law,  and  various  opinions 
were  expressed  with  more  or  less  certainty  by  the  judges,  but  no  definite 
conclusion  was  arrived  at,  nor  is  it  certainly  known  that  any  decision 
was  ever  made.  The  general  impression  in  the  courts  has  been  that  the 
bond  was  held  good,  and  the  fact  is  so  stated  by  Judge  Storrs  in  Ply- 
mouth V.  Painter.  But  there  is  no  clear  evidence  of  the  fact  on  record. 
The  case  is  principally  valuable  on  account  of  the  opinions  expressed 
by  the  different  judges,  and  which  were  not  dissented  from.  Among 
these  I  find  the  following  by  Babington,  Chief  Justice :  "  In  every 
case,  if  a  man  be  made  abbot  or  parson  erroneously,  and  then  is  removed 
for  precontract,  or  for  any  like  matter,  yet  a  deed  made  by  him  and  the 
convent,  or  by  the  parson  and  the  patron  and  the  ordinary,  is  good  ;  as 
if  an  abbacy  or  church  be  vacant,  and  a  man  who  Aa^  no  right  pretended 
to  he  patron^  and  preferred  one  A.,  by  force  whereof  he  is  installed,  and 
then  he  is  ousted  by  legal  process  inasmuch  as  the  patron  had  no  right ; 
yet  a  deed  which  was  made  before  is  good.  But  if  abbey  or  church  be 
legally  full,  and  the  patron  prefer  one  who  is  instituted  by  the  ordinary, 
without  deposing  the  other  by  due  process,  and  then  the  other  makes  a 
re-entry  and  oust  the  other,  in  this  case  a  deed  made  by  him  who  was 
put  in  possession  wrongfully  is  void,  because  there  was  always  another 
parson,  so  that  the  second  was  only  an  usurper." 

That  statement  of  the  law  by  the  chief  justice  was  not  questioned  by 
the  other  judges  or  the  counsel.  His  object  in  making  it  evidently  was 
to  bring  the  attention  of  counsel  to  the  question  on  which,  in  his  opin- 
ion, the  case  hinged,  viz.,  whether  the  election  of  R.  by  twenty-four 
votes  made  him  so  presently  abbot  de  jnre  that  the  office  was  legally 
full,  so  that  F.  could  not  be  considered,  for  that  technical  reason,  an 
abbot  defactOy  by  reason  of  his  installation  and  possession,  as  some  of 
the  judges  were  inclined  to  consider  him.  The  statement  is  undoubt- 
edly sufficient  evidence  that  it  was  not  then  necessary,  to  eoustitute  an 
officer  de  facto y  that  the  person  who  made  the  appointment  should  have 
authority  to  make  it,  but  that,  if  made  by  a  pretender^  and  the  officer 
was  qualified,  took  possession  of  the  office  and  acted,  he  would  be  a  de 
facto  officer  in  respect  to  the  public  and  third  persons. 

In  1461,  on  the  accession  of  Edward  IV.,  Parliament  declared  the 
previous  Henrys  of  Lancaster  usurpers ;  but,  to  avoid  great  public  mis- 
chief, also  declared  them  kings  de  facto ,  and  persons  were  punished  in 
that  reign  for  treason  to  Henry  VI.,  not  in  aid  of  the  lawful  claimant 
of  the  Crown :  1  Bl.  Comm.  204. 

The  next  case  chronologically  was  that  of  Knowles  v.  Luce,  in  the 
same  century,  Moore  109.     In  that  case  two  stewards  were  authorized 
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to  hold  a  manorial  court  jointly,  and  one  held  it  alone,  and  took  a  sur- 
render, and  it  waa  held  that  the  surrender  was  good,  for  although  he 
could  not  alone  receive  the  surrender  dejure^  yet  he  had  sufficient  color 
to  constitute  him  an  officer  de  facto.  In  that  case  it  was  said  by  Man- 
wood,  J.,  in  giving  his  opinion,  that  an  officer  continuing  to  exercise  an 
office  after  his  time  had  expired  was  a  good  officer  de  facto,  and  th^t 
where  the  clerk  of  the  lord  of  the  manor  held  a  manorial  court  without 
general  or  especial  authority  from  the  lord  to  do  so,  he  was  a  good  officer 
de  facto  until  disturbed  by  the  lord;  for  the  tenants  were  not  obliged  to 
examine  into  his  authority,  nor  was  he  compellable  to  give  an  account 
of  it  to  them. 

In  the  case  of  0' Brians,  KnivaUy  decided  in  J  520,  Cro.  Jac.  552, 
a  new  bishop,  instituted  and  put  in  possession  before  the  old  one  had 
been  legally  removed,  was  holden  a  good  bishop  de  facto  as  to  third 
persons. 

In  Lord  Dacres*  Case,  decided  in  1553,  the  servant  of  the  steward 
held  a  manorial  court  without  any  authority,  and  he  was  holden  a  good 
officer  defacto^and  his  acts  valid  as  to  third  persons :  1  Leonard  288. 

In  Leak  v.  Howdl^  decided  in  1596,  reported  Cro.  Eliz.  533,  the 
deputy  of  a  deputy  was  holden  a  good  officer  de  facto,  although  the 
deputy  had  no  authority  whatever  to  appoint. 

In  Harris  y.  Jat/s,  decided  in  1599,  reported  Cro.  Eliz.  699,  a  steward 
for  one  of  the  manors  of  the  county,  who  could  only  be  appointed  by 
the  lord,  was  appointed  by  the  auditor  and  surveyor  of  the  county,  with- 
o'lt  any  authority  whatever,  and  acted  as  such,  and  it  was  held  that  he 
was  steward  defactOy  although  he  could  not  grant  a  copyhold  which  had 
escheated,  because  it  was  in  prejudice  to  the  queen ;  but  that  other  acts 
done  by  him  were  good. 

The  case  of  Knight  v.  The  Corporation  of  Wells j  decided  in  1688,  re- 
ported Luttwych  508,  was  a  case  where  one  was  legally  elected  who  was 
disqualified,  and  he  was  holden  an  officer  de  facto. 

The  important  case  of  Parker  v.  Kett  was  decided  in  1693,  and  re- 
ported 1  Raymond  658,  and  12  Modern  467.  In  that  case  the  authori- 
ties were  reviewed  by  Lord  Holt,  and  it  was  again  holden  that  the 
deputy  of  a  deputy,  although  his  appointment  was  wholly  without 
authority  of  law  (inasmuch  as  a  delegated  authority  could  not  be  dele- 
gated), derived  sufficient  color  from  it  to  constitute  him  an  officer  de 
facto.  Lord  Holt,  in  that  case,  on  such  review,  cited  the  cases  from 
JIanwood's  opinion  in  Knoxcles  v.  Luce,  and  the  reasoning,  approvingly, 
and  gave  the  definition  which  has  since  been  adopted  and  prevailed  in 
the  English  law,  viz.  :  "  A  steward  de  facto  is  no  other  than  he  who  has 
the  reputation  of  being  such  steward,  and  yet  is  not  a  good  steward  in 
point  of  law." 

The  next  case  was  that  of  Rex  v.  I/ide,  which  was  decided  in  1738. 
This  case  deserves  careful  consideration.  There  is  a  brief,  inaccurate 
and  deceptive  report  of  it  in  Strange  1090,  but  a  very  full  report  in 
Andrews  163.  The  case  was  qivo  warranto  against  Lisle  at  the  suit  of 
the  king,  as  a  pretended  burgess  in  the  town  of  Christ  Church.  Lisle 
was  nominated  by  an  acting  mayor.  Gold  wire,  and  elected  burgess,  but 
it  was  claimed  that  Goldwire  was  not  mayor,  either  dejure  or  defacto^  and 
had  no  right  to  nominate.  It  appeared  that  he  never  was  in  fact  elected, 
but  pretended  to  be  so,  was  sworn  in,  and  acted  as  such.  It  aldo  appeared 
that  a  quo  warrStnto  was  pending  against  him  at  the  time  of  election,  and 
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that  the  facts  were  allknoion  to  lAsh.  Several  questions  were  made,  of 
which  two  only  are  material.  The  first  was  whether  Goldwire  was  major 
de  facto ^  the  second  was  whether,  if  he  was  such,  the  nomination  and 
election  of  Lisle  were  good. 

Upon  the  first  question,  "  it  was  held  hy  the  whole  court,  except  Lee, 
C.  J.,  who  gave  no  opinion  as  to  this  point,  that  Goldwire  was  not  so 
much  as  a  mayor  de  facto.  For,  in  order  to  constitute  a  mayor  defacto^ 
it  is  necessary  that  there  be  some  form  or  color  of  an  election ;  but  with- 
out this  the  taking  the  title  and  regalia  of  the  oflice,  and  the  acting  and 
being  sworn  in  as  mayor,  are  not  sufficient.  And  with  this  agrees  The 
Abbot  of  Fountaines  Case.  Now  here  it  appears  that  Goldwire  waa 
never  elected  in  fact ;  and  although  it  be  stated  that  he  was  sworn  at 
the  leet,  it  does  not  appear  (as  it  ought)  that  this  was  agreeable  to  the 
constitution  of  the  borough.  And  it  is  not  material  that  he  acted  as 
mayor,  as  it  is  found  that  a  quo  warranto  was  recently  prosecuted  against 
him,  pending  which  the  present  election  was  made,  and  that  he  was 
thereupon  adjudged  to  be  an  usurper.  The  consequence  hereof  plainly 
is  that  the  election  is  void."  And  Lee,  C.  J.,  said,  "  in  Jhese  cases  the 
proper  question  is  whether  the  person  be  an  officer  de  facto  as  to  the 
particular  purpose  under  consideration,  according  to  1  Salk.  96." 

Upon  the  second  point  the  court  said :  "  By  the  whole  court :  Sup- 
posing that  Goldwire  was  a  mayor  de  facto^  yet  the  acts  here  found  to 
be  performed  by  him  are  not  good,  because  they  were  not  necessary  to 
the  preservation  of  the  corporation.  In  these  cases  the  proper  distinc- 
tion is  between  such  acts  as  are  necessary  for  the  good  of  the  body, 
which  comprehend  judicial  and  ministerial  acts,  and  such  as  are  arbi- 
trary and  voluntary.  The  election  of  the  defendant  is  of  the  latter  kind. 
For  as  the  number  of  burgesses  is  indefinite,  it  doth  not  appear,  nor  is 
it  stated,  as  it  should  have  been,  that  the  choice  of  a  burgess  was 
necessary." 

The  court  in  continuing  their  opinion  distinguish  that  case  from  all 
others,  using  the  following  language :  "  This  case  therefore  differs  from 
those  which  have  been  cited  for  the  defendant,  for  in  those  either  the 
act  was  such  as  the  officer  was  obliged,  or  compellable  to  do,  as  in  Pal- 
mer 479,  or  such  in  which  a  stranger  was  concerned^  and  had  a  right  to 
or  'paid  a  consideration  for.'*  That  case  related  solely  to  the  internal 
w'orking  of  a  corporation,  and  the  prior  cases  to  which  I  have  alluded 
were  not  considered  as  applicable. 

The  material  part  of  the  report  in  Strange  is  as  follows  :  "  And  upon 
this  state  of  the  case  the  court  were  all  of  opinion  that  Goldwire  must 
be  taken  to  have  been  a  mere  usurper,  and  that,  in  order  to  constitute  a 
man  an  officer  de  facto,  there  must  be  at  least  the  form  of  an  election, 
though  that,  upon  legal  objections,  may  afterwards  fall  to  the  ground." 

"  The  other  point  was  left  undetermined,  as  not  being  necessary  to 
deliver  any  opinion  upon,  as  it  was  not  pretended  that  the  presiding  of 
a  mere  usurper  would  do,  and  the  court  had  determined  that  Goldwire 
was  no  more.  But  they  strongly  inclined  that  the  presence  of  a  mayor 
de  facto.,  recently  prosecuted,  and  against  whom  judgment  of  ouster  had 
been  obtained,  would  not  be  sufficient  to  authenticate  the  defendant's 
election.     The  court  gave  judgment  for  the  king." 

Upon  comparing  this  report  of  Strange  (and  I  have  copied  all  there 
is  of  it  after  the  statement  of  facts),  with  the  extracts  I  have  given  from 
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the  fiill  report  of  the  opinion  of  the  court,  it  will  be  seen  that  the  report 
of  Strange  is  inaccarate  and  deceptive  in  three  particulars.  The  first 
is  the  statement,  as  a  general  proposition,  that  in  order  to  constitute  a 
man  an  officer  de  facto  there  must  be  at  least  the  form  of  an  election. 
The  court  said  no  such  thing.  They  were  dealing  with  a  case  which 
eonoerned  the  corporation  only,  and  they  said  that  in  order  to  constitute 
a  mayor  de  facto  there  must  be  soij^e  form  or  color  of  an  election.  The 
proposition  contained  in  Strange  is  a  general  one,  embracing  all  officers, 
and  opposed  to  all  the  cases  before  reported.  The  proposition  of  the 
court  was  confined  to  the  particular  case,  involving  the  status  of  an  officer 
of  a  corporation  in  respect  to  the  proceedings  of  the  corporation,  and 
had  no  reference  to  the  public  or  third  persons.  Moreover,  it  appears 
in  Andrews,  that  the  court  distinguished  the  case  from  cases  in  which 
strangers  were  concerned — an  important  fact,  in  respect  to  which  the 
report  in  Strange  is  silent. 

The  second  misrepresentation  of  Strange  is  that  the  court  all  agreed 
in  that  proposition.  But  the  fact  appears  that  Lee,  C.  J.,  gave  no 
direct  opinion  upon  the  point,  but  on  the  contrary  said,  "  in  these  cases 
the  proper  question  is  whether  a  person  be  an  officer  de  facto  as  to  the 
particular  purpose  under  consideration,"  thus  limiting  the  opinion  to 
the  particular  case.  And  that  distinction  is  sustained  by  an  irresistible 
current  of  authority. 

The  third  misrepresentation  is  that  the  second  point  was  left  undeter- 
mined, whereas  it  was  fully  determined  by  the  whole  court,  and  it  was 
distinctly  held  that,  even  if  mat/or  de  facto,  the  election  was  void,  on 
the  ground  that  the  act  concerned  the  corporation  only,  and  was  not  a 
necessary  one. 

I  have  been  thus  particular  about  that  case,  because  it  was  misre- 
ported  by  Strange,  and  related  to  the  internal  affairs  of  a  corporation 
only,  and  not  to  the  public  or  third  persons,  and  is  not,  as  his  report 
makes  it,  in  opposition  to  the  whole  current  of  English  decisions  before 
and  since,  but  outside  of  that  current,  and  because  the  courts  of  this 
country  have  been  misled  by  his  report  into  the  adoption  of  erroneous 
definitions  and  conceptions  of  the  subject.  The  case,  however,  as  will 
be  seen,  even  as  reported  by  Strange,  does  not  support  the  idea  that 
there  must  always  be  competent  or primd  facie  power  in  the  appointing 
or  electing  body,  and,  so  far  as  I  can  discover,  as  reported  by  Strange, 
has  never  been  cited  or  approved  by  any  English  court,  for  any  purpose. 

The  next  case  was  that  of  Eex  v.  Bedford  Levelj  decided  in  1805, 
and  reported  6  East  356.  The  question  in  that  case  was  whether  a 
deputy  recording  officer,  who  continued  to  act  after  the  death  of  his 
principal,  was  an  officer  de  facto.  The  case  was  carefully  considered, 
and  Lord  Ellenborouqh,  giving  the  opinion  of  the  court,  disregard- 
ing Rex  Y.  Lislcj  and  citing  from  Knowles  v.  Luce  and  Parker  v.  Ketty 
approvingly,  adopted  the  definition  of  Lord  Holt  as  a  general  one,  and 
and  said,  *•''  an  officer  de  facto  is  one  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of 
law."  Thd  court  held  the  acts  of  the  deputy  registrar  to  be  good  until 
the  death  of  the  principal  was  known,  but  not  afterward. 

There  is  the  later  case  of  Margate  Pier  v.  Hannam,  3  B.  A;  Aid.  266, 
decided  in  1833,  where  a  justice  was  holden  an  officer  de  fado,  though 
not  properly  qualified,  and  some  stil!  later  cases  of  disqualification,  but 
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none  which  involved  the  competency  of  the  appointing  power,  or  which 
contain  a  definition.  ' 

Upon  this  review  of  all  the  material  English  authorities  running 
through  four  centuries,  it  will  be  seen  that  the  ide»a  that  color  can  only 
be  conferred  by  a  body  or  person  having  power,  or  primd  facie  power, 
to  elect  or  appoint  in  the  particular  case,  has  never  been  broached  in 
England,  but  that  on  the  contrary  it  has  been  holden,  first,  that  a.  parson 
presented  by  an  usurpijig  patron  who  was  wholly  without  authority  to 
present,  was  a  good  parson  de  facto.  Second,  that  a  clerk  of  a  lord  of 
the  manor  holding  a  manorial  court  without  any  authority  whatever,  and 
deriving  color  only  from  his  known  relation  to  the  lord  of  the  manor  as 
a  simple  clerk,  was  a  good  officer  de  facto.  Third,  so  of  the  servant  of 
a  steward,  holding  a  manorial  court  without  any  authority  from  the 
steward  or  the  lord.  Fourth,  so  of  the  deputy  of  a  deputy,  to  whom 
authority  could  not  be  delegated.  Fifth,  so  of  the  steward  of  a  manor, 
appointed,  not  by  the  lord  who  alone  had  power  to  appoint,  but  by  county 
officers  who  had  no  authority  whatever  to  appoint.  Sixth,  a  re-affirmance 
of  the  doctrine  that  the  deputy  of  a  deputy  has  sufficient  color  to  make 
him  a  de  facto  officer,  by  Lord  Holt,  on  a  full  review  of  all  the  cases, 
in  Parker  v.  Kett^  and  the  following  broad  and  comprehensive  definition 
given,  viz. :  "  A  steward  de  facto  is  none  other  than  he  who  has  the 
reputation  of  being  the  officer  he  assumes  to  be,  although  he  is  not  such 
in  point  of  law."  Seventh,  the  adoption  of  Lord  Holt's  definition  by 
Lord  Ellenborough  and  a  full  court  of  King's  Bench,  as  late  as  1805, 
on  careful  consideration,  and  as  applicable  to  all  officers.  And  finally, 
the  fact  that  the  definition  has  never  been  questioned  since  in  England, 
and  is  now  the  rule  there. 

Nor  has  the  idea  ever  been  suggested  in  this  country  in  any  of  the 
more  than  one  hundred  and  fifty  cases  which  have  been  decided  here, 
so  far  as  I  can  discover.  On  the  other  hand,  the  authorities  which  are 
inconsistent  with  it  are  quite  numerous.  Such  are  the  cases  of  Fowler 
V.  BebeCj  9  Mass.  231,  where  the  governor  appointed  an  officer  some 
months  before  the  law  creating  the  office  and  authorizing  the  appoint- 
metit  took  effect.  That  case  has  been  a  leading  one  in  this  country,  and 
has  been  recognised  as  authority  in  at  least  fifty  other  cases. 

Such  also  is  Parker  v.  Bakery  8  Paige  428,  where  the  governor  ap- 
pointed an  officer  without  authority  to  appoint,  and  the  vice-chancellor 
held  his  acts  void,  and  the  chancellor  reversed  the  decision,  holding  him 
to  be  an  officer  de  facto.  So  in  Nevada,  where  justices  of  the  peace 
were  elective  by  the  county,  and,  no  election  being  held,  the  selectmen 
without  authority  appointed  a  justice  for  the  town,  and  the  governor 
commissioned  him,  and  his  acts  were  holden  good  as  those  of  an  officer 
de  facto  :  MaUett  v.  Uncle  Sam  Co.,  1  Nevada  188.  Such  also  were 
the  following  cases:  Taylor  y.  JSkrine,  2  Brevard  516;  The  People  y. 
White,  24  Wend.  520 ;  The  People  v.  Kane,  28  Id.  414 ;  Carlton  v. 
The  People,  10  Mich.  250;  Cocke  v.  Halsey,  16  Pet.  71  ;  CommonxceaUh 
V.  McComhs,  56  Penn.  St.  R.  436;  Clark  v.  CommmiweaUh,  29  Id.  129. 

This  review  would  be  imperfect,  if  I  did  not  add  that  the  definition, 
irrespective  of  the  idea  that  there  must  be  competent  authority  in  the 
appointing  or  electing  body,  and  as  heretofore  used  in  this  court,  is  not 
sufficiently  comprehensive  or  accurate.  I  am  aware  that  it  is  a  prevalent 
one  in  this  country,  but  its  introduotion  may  be  traced  to  the  inaccurate 
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and  deceptive  report  of  Rex  v.  Lisle,  in  Strange.  It  was  so  introduced 
into  our  law  by  Judge  HosMER,  in  McOiU  v.  Byram  Manufacturing  Co,^ 
6  Oonu.  428,  and  has  been  retained  because  there  has  been  no  occasion 
for  a  particular  examination  of  the  subject.  -  It  was  introduced  into  the 
state  of  New  York  in  a  somewhat  singular  manner.  Counsel  in  the  case 
of  The  People  v.  Collins,  reported  7  Johns.  549,  claimed  it  as  a  defini- 
tion, and  in  connection  with  it,  that  the  acts  of  such  an  officer  were 
valid  as  to  the  public  and  third  persons.  Chief  Justice  Kent  expressed 
hb  assent  to  the  proposition  as  settled  law.  In  the  opinion  given  in  the 
case,  however,  he  enlarged  upon  the  validity  of  the  acts  of  an  officer  de 
/ctcto,  but  said  nothing  about  the  definition.  At  that  time  the  defini- 
tion was  unknown  to  the  law,  and  it  is  very  evident  that  the  assent  of 
the  Chief  Justice,  from  the  terms  of  it,  had  relation  to  the  validity  of 
the  acts  of  such  an  officer,  and  not  to  the  definition.  In  Mclnstrey  v. 
Tanner,  9  Johns.  135,  the  reporter  in  a  note  cited  the  proposition  of 
counsel  in  People  v.  Chlltns,  and  gave  his  renders  to  understand  .that 
the  Chief  Justice  assented  to  the  whole  proposition.  The  definition 
was  subsequently  adopted  in  their  courts,  but  they  found  it  necessary 
to  qualify  it  aflcrwards.  Thus  introduced,  it  has  been  adopted  by  the 
courts  of  other  states,  but  several  of  them  have  also  found  it  necessary 
to  qualify  it,  as  we  shall  see. 

In  respect  to  this  subject,  as  to  many  others  to  which  the  principles 
of  law  are  to  be  applied,  concise  general  definitions  are  difficult,  and 
discrimination  is  necessary. 

The  (le  facto  doctrine  was  introduced  into  the  law  as  a  matter  of  policy 
and  necessity,  to  protect  the  interests  of  the  public  and  individuals, 
where  those  interests  were  involved  in  the  official  acts  of  persons  exer- 
cising the  duties  of  an  office,  without  being  lawful  officers.  It  was  seen, 
as  was  said  in  Knowles  v.' Luce,  that  the  public  could  not  reasonably  be 
compelled  to  inquire  into  the  title  of  an  officer,  nor  be  compelled  to  show 
a  title,  and  these  became  settled  principles  in  the  law.  But  to  protect 
those  who  dealt  with  such  officers  when  apparent  incumbents  of  offices 
under  such  apparent  circumstances  of  reputation  or  color  as  would  lead 
men  to  suppose  they  were  legal  officers,  the  law  validated  their  acts  as 
to  the  public  and  third  persons,  on  the  ground  that,  as  to  them,  although 
not  officers  de  jure,  they  were  officers  in  fact,  whose  acts  public  policy 
required  should  be  considered  valid.  It  was  not  because  of  any  quality 
or  character  conferred  ttpon  the  officer,  or  attached  to  him  by  reason  of 
any  defective  election  or  appointment,  but  a  name  or  character  given  to 
his  acts  by  the  law,  for  the  purpose  of  validating  them.  When,  there- 
fore, in  civil  cases  the  public  or  third  persons  had  knowledge  that  the 
officer  was  not  an  officer  de  jure,  the  reason  for  validating  the  acts  to 
which  they  submitted,  or  which  they  invoked,  failed,  and  the  law  no 
longer  protected  them.  That  principle  was  recognised  and  applied  even 
in  Rex  v.  Lisle,  and  particularly  in  Rex  v.  Bedford  Level. 

It  should  be  remembered  that  among  the  earliest  cases  there  wa^  a 
distinct  class  entirely  independent  of  color  derived  from  any  known  ap- 
pointment or  election,  where  the  law  said  to  the  public  as  a  rule  of 
policy :  **  if  you  find  a  man  executing  the  duties  of  an  office,  under 
such  circumstances  of  continuance,  reputation,  or  otherwise,  as  reasona- 
bly authorize  the  presumption  that  he  is  the  officer  he  assumes  to  be, 
you  may  submit  to  or  employ  him  without  taking  the  trouble  to  inc^uire 
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into  his  title,  and  the  law  will  hold  his  acts  valid  as  to  you^  by  holding 
him  to  be,  so  far  forth,  an  oflScer  de  facto.  If  he  has  color  of  appoint- 
ment or  election,  and  yet  irnot  a  good  oflScer  for  the  want  of  authority 
in  the  appointing  power,  or  irregularity  in  exercising  it,  or  because  there 
was  another  lawful  oflScer  entitled  to  the  office,  or  because  the  incum- 
bent was  ineligible,  or  had  not  qualified  as  the  law  required,  or  his  term 
had  expired,  your  case  is  made  stronger  by  the  color,  but  that  kind  of 
color  is  not  essential  to  your  protection,  for  you  are  not  bound  to  inquire 
to  see  that  it  exists."  So  the  law  has  spoken  in  England  from  the  first 
introduction  of  the  doctrine,  as  the  cases  abundantly  show.  So  it  speaks 
there  now.  So  it  spoke  in  this  country  until  that  deceptive  definition 
was  introduced  from  Strange,  and  so  it  has  since  spoken,  and  the  defini- 
tion been  modified  accordingly,  whenever  a  case  has  arisen  where  the 
policy  on  which  the  law  was  founded  has  made  it  necessary  that  it 
should  so  speak,  to  save  the  public  from  mischief,  or  individuals  from 
loss. 

Thus,  in  1830,  in  the. case  of  Wilcox  v.  Smithy  reported  5  Wend.  231, 
the  question  arose  as  to  the  validity  of  an  execution  issued  by  one  who 
was  reputed  to  be  a  justice  of  the  peace,  and  had  acted  as  such  for  three 
years  preceding  the  trial.  For  the  first  year  of  that  time  the  town  in 
which  he  resided  was  a  part  of  the  county  of  Genesee,  for  the  last  two 
it  was  a  part  of  the  county  of  Orleans,  It  was  shown  that  he  had  not 
been  appointed  by  the  officers  of  the  county  of  Orleans,  nor  did  it  ap- 
pear that  he  had  ever  been  appointed  by  the  officers  of  the  county  of 
Genesee.  All  that  was  shown  was  that  he  took  the  oath  and  acted  as  a 
justice,  while  the  town  was  a  part  of  the  county  of  Genesee.  There 
being  no  color  by  election  or  appointment  shown,  the  Court  of  Common 
Pleas  charged  the  jury  that  the  process  issued  by  him  was  void,  as  they 
properly  slwuld  have  done  if  the  definition  frova  Strange  was  law.  The 
case  went  to  the  Supreme  Court,  ^n4  they  had  before  them  the  question 
whether  the  acts  of  an  officer  involving  the  interests  of  third  persons, 
where  no  color  of  election  or  appointment  was  shown,  could  be  validated 
or  not — a  question  which  tested  the  truth  of  the  definition.  The  court 
held  that  they  could  be,  and  put  it  upon  the  ground  that,  without  color 
of  election  or  appointment,  he  should,  under  the  circumstances,  be  pre- 
sumed to  be  an  officer  defacto^  and  say,  '*  the  mere  claim  to  be  a  public 
officer,  and  the  performance  of  a  single  or  even  a  number  of  acts  in  that 
character,  would  not  perhaps  constitute  a  man  an  officer  de  facto.  There 
must  be  some  color  of  an  election  or  appointment,  or  an  exercise  of  the 
office,  and  an  acquiescence  on  the  part  of  the  public,  for  a  length  of  time 
which  would  afford  a  strong  presumption  of  at  least  a  colorable  election 
or  appointment." 

Another  case,  which  in  like  manner  tested  the  accuracy  of  the  defini- 
tion, arose  in  North  Carolina  in  1844,  and  may  be  found  in  4  Iredell 
368.  The  question  there  was  whether  a  deed  of  trust  was  duly  approved 
before  the  clerk,  and  recorded  by  the  register  of  Gates  county.  It  ap- 
peared that  one  John  Walton  was  duly  elected  register  in  1829  for  the 
term  of  four  years,  that  being  a  statutory  term,  and  there  being  no  pro- 
vision authorizing  him  to  hold  over.  It  further  appeared  that,  without 
any  new  appointment  or  a  legal  right  to  continue  in  the  office,  he  did 
continue  to  exercise  the  duties  of  register  until  1843,  and  until  after  he 
recorded  the  deed  in  question.     It  was  claimed  tbat  all  his  acts  after 
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the  expirafeion  of  his  official  term  under  the  origiDal  appoiDtment  were 
wholly  void,  and  therefore  that  the  deed  had  not  been  duly  registered, 
and  that  no  estate  had  passed.  The  court  did  not  attempt  to  hold  that 
the  original  appointment  gave  any  color  to  Walton  during  his  occupancy 
of  the  subsequent  terms,  but  hdd,  upon  broad,  general  principles,  that 
his  aets  must  be  yalidated  to  prevent  private  losses  and  general  mischief, 
whioh  the  reporter  embodied  in  the  following  syllabus :  "  The  acts  of 
officers  defactOy  acting  openly  and  notoriously  in  the  exercise  of  the  office 
for  a  considerable  length  of  time,  when  they  concern  the  rights  of  third 
persons  or  the  public,  are  valid  as  if  they  were  the  acts  of  rightful  offi- 
cers.*' The  court  refer  to  a  prior  case  in  the  s^me  volume — that  of 
Burke  v.  EUiott — in  which  they  say,  that  there  must  at  least  be  some 
colorable  election  and  induction  into  office  ah  arigine,  or  so  long  an  ex- 
ercise of  the  office,  and  acquiescence  therein  by  the  public  authorities,  as 
to  afford  the  individual  citizen  a  presumption  strong  that  the  party  was 
duly  appointed,  and  therefore  that  every^person  might  compel  him,  for 
the  legal  fees,  to  do  his  business,  and  for  the  same  reason  was  bound  to 
submit  to  his  authority  as  the  officer  for  the  countv.  '^A  public  office/' 
they  say,  '^  is  to  be  supposed  necessary  for  the  public  service,  and  for  the 
couyenienoe  of  all  the  various  members  of  the  community  ]  and  there- 
fore that  it  will  be  duly  filled  by  the  public  authority.  When  one  is 
found  actually  in  office,  and  openly  and  notoriously  exercising  its  func- 
tions io  a  limited  district,  so  that  it  must  be  known  to  those  whose  offi- 
cial duty  it  is  to  see  that  the  office  is  legally  filled,  and  also  that  it  is  not 
illegally  usurped  ^  and  when  this  goes  on  for  a  great  length  of  time,  or  for 
a  period  which  covers  much  of  the  time  for  which  the  office  may  be  law- 
fully conferred,  it  would  be  entrapping  the  citizen  and  betraying  his 
interests,  if  when  he  had  applied  to  the  officer  de  Jacio  to  do  his  busi- 
ness, and  got  it  done  as  he  supposed  by  the  only  person  who  could  do  it, 
he  could  yet  be  told  that  all  that  was  doi^e  was  void,  because  the  public 
had  not  duly  appointed  that  person  to  the  office  which  the  public  allowed 
him  to  exercise.  There  again  it  was  found  that  the  definition  was  not 
sufficiently  broad  and  comprehensive. 

A  similar  case  arose  in  Maine,  in  1854 :  Broum  v.  Lunty  37  Maine  322. 
A  justice  of  the  peace,  an  annual  officer,  without  any  legal  right  to  hold 
over,  who  had  been  justice  for  many  years  in  succession,  was  not  re- 
appointed, but  continued  to  act,  and  took  the  acknowledgment  of  an 
important  deed.  The  question  was  raised  whether  the  act  was  valid 
and  the  deed  goqd.  The  deed  was  executed  about  two  years  after  his 
term  of  office  expired,  and  the  court  held  the  acknowledgment  good. 
In  an  elaborate  and  learned  opinion  they  say,  that  an  officer  de  facto  is 
one  who  has  the  reputation  of  being  an  officer  (citing  from  Parker  v. 
KeU  and  Rex  v.  Bedford  Level) ^  or  one  who  actually  performs  the  dutief; 
of  an  office  with  apparent  right,  and  under  claim  and  color  of  an  appoint- 
ment or  election,  or  one  who  exercises  the  duties  of  an  office  with  at  least  a 
fair  color  of  right,  or  an  acquiescence  by  the  public  in  his  official  acts,  so 
long  that  he  may  be  presumed  to  act  as  an  officer  by  right  of  an  appoint- 
ment or  election.  The  case  was  sustained  on  all  these  grounds.  It  was  a  case 
where  there  was  sufficient  reputation,  and  sufficient  ground  for  presump- 
tion, but  in  my  judgment  not  a  case  of  color.  It  seems  to  me  absurd  to 
say  that  color  from  election  or  appointment  can  extend  beyond  the  dis- 
tinct and  independent  term  for  which  the  officer  was  elected  or  appoint- 
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ed — beyond   the   term  when   the   election   or   appointment  could   be 
operative,  if  legal. 

These  cases  seem  to  me  sufficient  to  show  that  even  our  definition  of  a 
de  facto  officer,  as  introduced  by  Judge  Hosmer  from  Strange,  is  im- 
perfect,  'and  tends  to  obscure  the  true  character  of  the  doctrine.  They 
are  all  cases  of  usurpation,  without  election  or  appointment  for  the  terms 
during  which  the  acts  were  done,  or  color  from  that  source,  and  sustain- 
able only  on  the  ground  of  reputation  and  presumption. 

Doubtless  color  of  election. or  appointment  from  competent  authority 
is  necessary  for  the  protection  of  an  officer  de  facto,  when  he  is  assailed 
directly  because  or  his  acts.  And  there  are  other  distinctions  which 
bear  upon  the  relation  of  an  officer,  as  that  he  cannot  collect  his  fees,  or 
claim  any  rights  incident  to  his  office,  without  showing  himself  to  be  an 
officer  de  jure,  but  which  do  not  bear  upon  the  case  in  hand.  I  will 
not  pursue  that  branch  of  the  subject  any  further  than  to  say,  that  we 
shall  see  hereafter  that  an  officer  will  be  protected  in  relation  to  all  acts 
done  under  or  pursuant  to  public  law,  before  it  is  judicially  determined 
to  be  unconstitutional. 

A  definition  sufficiently  accurate  and  comprehensive  to  cover  the  whole 
ground  must,  I  think,  be  substantially  as  follows :  An  officer  de  facto 
is  one  whose  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  policy  and  justice,  will  hold  valid  so  far  as  they  involve 
the  interests  of  the  public  and  third  persons,  where  the  duties  of  the 
office  were  exercised. 

First,  without  a  known  appointment  or  election,  but  under  such  cir- 
cumstances of  reputation  or  acquiescence  as  were  calculated  to  induce 
people,  without  inquiry,  to  submit  to  or  invoke  his  action,  supposing 
him  to  be  the  officer  he  assumed  to  be. 

Second,  under  color  of  a  known  and  valid  appointment '  or  election, 
but  where  the  officer  had  failed  to  conform  to  some  precedent  require- 
ment or  condition,  as  to  take  an  oath,  give  a  bond,  or  the  like. 

Third,  under  color  of  a  known  election  or  appointment,  void  because 
the  officer  was  not  eligible,  or  because  there  was  a  want  of  power  in  the 
electing  or  appointing  body,  or  by  reason  of  some  defect  or  irregularity 
in  its  exercise,  such  ineligibility,  want  of  power,  or  defect  being  un- 
known to  the  public. 

Fourth,  under  color  of  an  election  or  appointment  by  or  pursuant  to  a 
public  unconstitutional  law,  before  the  same  is  adjudged  to  be  such. 

Anything  less  comprehensive  and  discriminating  will,  I  think,  be 
imperfect  and  deceptive  as  a  definition. 

We  come  now  to  the  second  and  more  important  proposition  advanced 
in  Brown  v.  0^  ConneU,  to  the  effect  that  "  a  law  passed  by  the  legisla- 
ture cannot  have  color  of  authority,  or  the  semblance  of  authority,  unless 
it  appears  primd  facie  to  be  law,  and  that  it  cannot  so  appear  if  it  is 
manifestly  repugnant  to  the  Constitution  ;  that  a  law  of  doubtful  consti- 
tutionality may  be  presumed  to  be  constitutional  until  it  is  judicially 
decided  to  be  otherwise,  but  that  a  law  manifestly  unconstitutional  is 
void  upon  its  face,  and  unable  to  confer  the  appearance  or  color  of 
authority."  The  infi^rence  to  be  drawn  from  these  assumptions  neces- 
sarily is,  that  a  manifestly  unconstitutional  law  is  without  any  force 
whatever,  and  that  whether  manifestly  unconstitutional  or  not,  and 
whether  to  have  the  appearance  and  force  of  law  or  not,  are  questions 
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for  the  private  judgment  of  the  citizeD.  If  these  assumptions  were  true 
they  would  dispose  of  this  case,  but  they  are  of  novel  impression,  and 
fundamentally  erroneous.  £very  law  of  the  legislature,  however  repug- 
nant to  the  Constitution,  has  not  only  the  appearance  and  semblance  of 
authority,  but  the  force  of  law.  It  cannot  be  questioned  at  the  bar  of 
private  judgment,  and  if  thought  unconstitutional  resisted,  but  must  be 
received  and  obeyed,  as  to  all  intents  and  purposes  law,  until  questioned 
in  and  set  aside  by  the  courts.  This  principle  b  essential  to  the  very 
existence  of  order  in  society.  It  has  never  been  questioned  by  any 
jurist  to  my  knowledge.  It  was  never  questioned  even  by  Mr.  Calhoun 
and  his  disciples  that  an  unconstitutional  law  of  Congress,  manifestly 
and  palpably  unconstitutional,  had  the  color  and  semblance  of  authority, 
and  was  obligatory  upon  the  citizens  of  a  state,  as  citizens  of  the  United 
States,  until  it  was  nullified  by  an  act  of  the  state  legislature,  which  they 
claimed  might  be  done  on  the  ground  that  the  General  Government  wa« 
the  creature  of  a  compact  between  the  states,  and  its  laws  might  there- 
fore be  so  nullified  by  action  of  the  state  legislatures.  Certainly  they  never 
asserted  that  a  legislative  enactment  of  &  state,  having  all  the  forms  uf 
law,  had  not  the  force  of  law  to  all  intents  and  purposes  as  ag&inst  the 
citizen  of  the  state,  however  repugnant  to  the  state  Constitution,  until 
set  aside  by  the  courts. 

The  doctrine  that  a  law  of  doubtful  constitutionality  may  be  presumea 
to  be  constitutional  until  judicially  decided  otherwise,  and  that  a  law 
manifestly  unconstitutional  cannot  be  so  presumed,  has  no  existence  as 
applicable  to  the  citizen.  There  is  a  rule  of  judicial  construction  adopted 
by  the  courts,  to  the  effect  that  unless  the  law  is  clearly  unconstitutional, 
or  if  it  is  of  doubtful  constitutionality,  they  will  not  declare  it  unconsti- 
tutional. But  that  is  a  rule  o^  purely  judicial  comtruction,  and  can  have 
no  other  application.  That  rule  has  been  repeatedly  recognised  in  this 
court.  Thus  in  Hartford  Brvlge  Co.  v.  Union  Ferry  Co.^  29  Conn.  210, 
Judge  Ellsworth  says :  ^'  It  is  however  a  well  settled  principle  of 
judicial  construction,  that  before  an  act  of  the  legislature  ought  to  be 
declared  unconstitutional,  its  repugnance  to  the  provisions  or  necessary 
implications  of  the  constitution  should  be  manifest,  and  free  from  all 
reasonable  doubt.  If  its  character  in  this  regard  be  questionable,  then 
comity  and  a  proper  respect  for  a  co-ordinate  branch  of  the  government 
should  determine  the  matter  in  favor  of  the  action  of  the  latter.''  It 
has  never  been  claimed  to  my  knowledge  before,  that  the  citizen  may 
adopt  that  judicial  rule  of  construction,  and  treat  a  law,  if  manifestly 
unconstitutional,  as  without  the  semblance  or  color  of  authority.  It  is 
an  instance  of  the  misapplication  of  an  unquestioned  rule. 

If  then  the  law  of  the  legislature,  which  creates  an  office  and  provides 
an  officer  to  perform  its  duties,  must  have  the  force  of  law  until  set  aside 
as  unconstitutional  by  the  courts,  it  would  be  absurd  to  say  that  an  officer 
so  provided  had  no  color  of  authority.  But  on  this  question  we  need 
not  reason.  There  is  an  irresistible  current  of  authority  in  this  country 
which  determines  it. 

As  early  as  1815  the  question  arose  and  was  settled  in  South  Carolina. 
The  constitution  of  that  state  provided  that  the  judges  of  the  Superior 
Court  should  be  elected  by  the  legislature  in  joint  ballot.  The  legisla- 
tare  subsequently  passed  a  law  authorizing  the  governor  to  appoint  a 
judge  to  hold  the  court  temporarily  during  the  sickness  of  the  judges. 
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That  law  was  holden  unconstitutional.  The  question  subsequently  arose 
in  the  case  of  Taylor  v.  Skrine,  3  Brevard  516,  whether  a  judge 
appointed  by  the  governor  under  the  law,  and  who  held  a  term  pursuant 
to  appointment,  was  a  judge  de  facto,  and  it  was  holden  that  he  was, 
and  his  judgments  valid.  The  reasoning  of  the  court  was  sound  and 
forcible,  but  I  have  not  space  for  it. 

The  question  subsequently  arose  in  the  Circuit  Court  of  the  United 
States  in  Mississippi,  and  was  carried  to  and  determined  by  the  Supreme 
Court  of  the  United  States,  in  Cocke  v.  Ralsey,  16  Peters  71.  By  the 
coDstitation  of  that  state  judges  and  clerks  of  probate  were  made  elective 
by  the  people.  The  legislature  provided  by  law,  that  in  case  of  the 
disability  of  a  clerk  the  court  of  probate  might  appoint  one.  An  elected 
aod  qualified  clerk  of  one  of  the  courts  of  probate  lefl  the  state  for  an 
indefinite  period,  and  the  judge  appointed  another  to  serve  during  his 
absence,  and  the  question  was  whether  he  was  a  dejure  clerk,  and  if  not, 
whether  he  was  such  de  facto  ;  it  being  claimed  that  the  law  authorizing 
his  appointment  was  unconstitutional.  The  Supreme  Court  held  him,  as 
to  the  public  and  third  persons,  admitting  the  unconstitutionality  of  the 
law,  a  clerk  de  facto. 

The  constitution  of  the  state  of  New  York  provides  that  "  the  governor 
shall  nominate  by  a  message  in  writing,  and  with  the  consent  of  the 
senate  shall  appoint,  all  judicial  officers  except  justices  of  the  peace.'' 
In  manifest  disregard  of  that  plain  provision,  the  legislature  passed  a  law 
authorizing  the  common  council  of  the  city  of  Albany  to  establish  a 
police  court,  and  appoint  a  police  judge.  After  a  time  the  constitution- 
ality of  the  law  in  respect  to  the  judge  was  questioned,  and  the  judge 
was  removed  by  a  quo  warranto  to  the  Supreme  Court.  No  question  was 
of  course  made  on  the  quo  warranto  in  relation  to  the  validity  of  the  acts 
of  the  judge,  but,  in  the  subsequent  case  of  ITie  People  v.  White^  24  Wend. 
520,  the  court,  in  reviewing  the  cases  in  relation  to  de  facto  officers,  said : 
"  Still  more  recently  we  have  pronounced  judgment  of  ouster  against 
the  police  judge  of  the  city  of  Albany :  The  People  v.  Kane,  23  Wend. 
414.  But  those  who  executed  his  mandates,  while  he  held  under  the 
forms  of  law,  are  as  perfectly  protected  as  though  there  had  been  no 
defect  in  his  title,  and  his  orders  and  judgments  are  as  valid  and  effec- 
tual as  though  he  were  an  officer  de  jure  J*  That  case  was  "  ad  idem" 
with  Brovm  v.  0'  Connell  ^ 

Another  case  of  substantially  the  same  character,  The  People  v.  White, 
ahcady  alluded  to,  is  reported  24  Wend.  520.  There  the  legislature, 
by  a  special  law,  made  the  aldermen  of  the  city  of  New  York  ex  ojfficio 
judges  of  the  oyer  and  terminer.  ,  A  prisoner  was  convicted  of  murder 
before  that  court,  two  of  the  aldermen  sitting  ^ith  the  other  judges. 
Objection  was  made  by  the  prisoner  to  the  organization  of  the  court,  on 
the  ground  that  the  law  authorizing  the  aldermen  to  sit  was  manifestly 
unconstitutional.  But  the  Supreme  Court  held  that  the  aldermen  were 
nevertheless  judges  de  facto.  The  case  was  carried  to  the  Court  of 
Errors,  and  in  that  court  there  was  no  dissent  in  relation  to  that  point 
of  the  case,  except  by  the  chancellor,  and  four*of  the  seven  members  of 
tho  court,  who  gave  opinions  expressly  concurred  on  that  point  with  the 
Supreme  Court,' the  two  others  expressing  no  opinion  upon  it.  Senator 
Verplanck,  the  strongest  man  perhaps  among  them,  covered  the  whole 
ground  by  the  following  paragraph  :  "  Thus,  in  respect  to  the  judicial 
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character  of  the  aldermen,  I  agree  with  the  Supreme  Court  that  the 
aldermen,  whether  coDstitutioQallj  or  not,  are  judges  of  the  Oyer  and 
Terminer — are  so  de  facto — their  commissions  being  written  in  the 
statute-book,  which  is  to  be  presumed  valid  and  constitutional  through- 
oat  until  it  is  otherwise  decided  as  to  any  provision.  I  agree  therefore 
that  their  acts  as  judges  cannot  be  impeached  subsequently,  collaterally, 
or  by  private  suit,  or  criminal  proceedings  against  them  as  individuals, 
under  any  view  of  their  constitutional  rights."  Nothing  was  ever  more 
clearly,  comprehensively  or  truthfully  expressed.  The  case  was  reversed 
on  other  grounds. 

The  same  question  arose  in  the  state  of  Michigan,  in  the  case  of 
CarUon  v.  The  People^  10  Mich.  250.  By  a  provision  of  the  constitu- 
tion of  that  state,  the  laws  of  the  legislature  were  to  take  effect  and 
become  operative  ninety  days  from  the  passage*  thereof  The  legislature, 
on  the  4th  of  February,  passed  an  act  creating  a  new  county,  and  autho- 
rized the  election  of  county  officers  in  April  ensuing.  The  officers  were 
elected  in  April  within  the  ninety  days,  and  before  the  law  could  con- 
stitutionally take  effect,  and  they  subsequently  acted  as  such.  The 
validity  of  their  acts  was  questioned,  on  the  ground  that  the  law  was 
DucQnstitutional  and  inoperative,  inasmuch  as  it  could  not  authorize  an 
election  within  the  ninety  days.  A  majority  of  their  Supreme  Court 
held  that,  however  that  might  be,  the  officers  had  color  of  title  frow  the 
law,  and  their  acts  were  valid  as  those  of  officers  de  facto. 

The  same  question  arose  in  the  state  of  Pennsylvania,  in  Clark  v. 
Commonwealth^  29  Penna.  St  R.  129.  The  constitution  of  that  state 
provided  that  the  state  should  be  divided  into  judicial  districts,  and  that 
the  presiding  judge  of  the  county  court  in  each  district  should  be  elected 
by  the  people  thereof.  The  legislature  by  law  transferred  a  county  from 
one  judicial  district  to  another,  during  the  term  for  which  the  judge  of 
the  district  had  been  elected,  and  the  then  presiding  judge  of  the  dis- 
trict to  which  the  county  was  by  law  so  transferred  held  court  in  that 
county,  and  a  prisoner  was  convicted  before  it  of  murder.  It  was 
objected  on  behalf  of  the  prisoner,  that  the  act  of  the  legislature  was 
equivalent  to  the  appointment  of  a  judge  for  that  county,  and  therefore 
unconstitutional.  The  case  was  carried  to  the  court  of  last  resort,  and 
it  was  there  held  that,  admitting  the  law  to  be  unconstitutional,  the 
judge  who  acted  under  and  pursuant  to  it  was  a  judge  de  facto,  and  the 
prboner  could  not  be  heard  to  deay  it. 

In  another  and  very  recent  case  in  that  state,  Commonwealth  v.  Mc- 
Comhs,  56  Penna.  436,  the  question  whether  an  unconstitutional  Act  of 
Assembly  was  sufficient  to  give  color  of  title,  and  constitute  an  officer 
appointed  by  and  acting  under  it  an  officer  de  facto,  again  came  up,  and 
was  again  determined  in  the  affirmative.  Judge  Stronq,  now  of  the 
Supreme  Court  of  the  United  States,  gave  the  opinion  of  the  court,  and 
said  :  ^'  When  he  who  is  exercising  the  duties  of  an  office  is  acting  under 
the  apparent  authority  of  an  Act  of  Assembly,  his  title  to  the  office  is 
not  to  be  assailed  collaterally.  This  I  understand  to  have  been  again 
and  again  decided.  An  Act  of  Assembly,  even  if  it  be  unconstitutional, 
is  sufficient  to  give  color  of  title,  and  an  officer  acting  under  it  is  an 
officer  de  facto**  This  case  was  decided  as  late  as  1867,  and  states  the 
proposition  as  one  which  has  been  frequently  decided. 

These  seven  cases  are  all  that  I  can  find  which  bear  directly  upon  the 
point.     There  is  a  large  class  of  cases  where  the  appointees  were  ineli- 
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gible  under  the  ConstitutioD,  yet  held  offices  de  facto ^  some  of  which 
were  appointed  by  the  legislature,  and  their  appointments  holden  void, 
but  they  are  not  so  directly  in  point  as  those  I  have  cited.  Those  seven 
cases,  ail  decided  since  1814,  are  all  in  point,  are  all  one  way,  and  un- 
opposed by  any  conflicting  decision.  They  were  all  cases  of  manifest 
repugnancy,  and  they  form  a  body  of  authority  resting  on  fundamental 
principles  quit€  sufficient  to  sustain  the  decision  of  the  court  in  Brown 
v.  0'  Connellj  and  that  must  control  this  part  of  the  case. 

The  question  whether  the  act  under  which  the  justice  held  the  city 
court  was  constitutional  or  not,  we  do  not  think  proper,  under  the  cir- 
cumstances, to  decide.  As  he  was  clearly  a  judge  de  facto,  a  decision 
of  the  question  is  not  necessary,  and  it  has  not  been,  and  should  not  be, 
the  practice  of  this  court  to  decide  upon  the  constitutionality  of  an  Act 
of  the  General  Assembly  un necessarily ,  nor  without  full  and  exhaustive 
argument.  Such  argument  we  have  not  heard  in  thb  case — the  ques- 
tion being  scarcely  alluded  to  on  behalf  of  the  state.  Moreover,  there 
is  a  cotemporaneous  exposition  and  practice  in  relation  to  the  subject 
peculiar  to  this  state,  and  other  existing  laws,  which  render  the  question 
one  of  grave  importance. 

The  Constitution  provides  specifically  for  two  courts — a  Supreme  and 
a  Superior  Court — and  for  the  election  of  judges  for  each.  Yet  in  the 
first  judiciary  act  which  was  passed  under  the  Constitution,  and  with 
the  concurrence  of  many  of  the  men  who  framed  it,  the  judges  of  the 
Supreme  Court  were  made  ex  officio  judges  of  the  Superior  Court,  and 
that  provision  remained  in  force  unquestioned  from  1821  until  the  courts 
were  re-organized  in  1855.  Prior  to  1855,  no  judges  of  the  Superior 
Court  were  elected  distinctively  as  such,  and  those  courts  were  held  by 
the  Supreme  Court  judges,  ex  officio,  and  by  their  own  allotment. 

In  like  manner  in  the  first  judiciary  act  succeeding  the  adoption  of  the 
Constitution,  the  county  courts  were  authorized  to  be  holden  in  part  by  jus- 
tices of  the  peace,  when  two  of  the  judges  were  disqualified,  and  entirely 
by  justices  when  all  of  the  judges  were  disqualified.  So  the  law  in  relation 
to  the  County  Court  stood  so  long  as  that  court  was  organized  with  three 
judges,  and  until  1838.  After  the  number  of  judges  of  that  court  was 
reduced  to  one,  and  county  commissioners  appointed  to  perform  its  local 
duties,  in  1839,  a  law  was  passed  providing  that  the  place  of  the  judge 
should  be  supplied,  when  necessary,  by  the  county  oommissiouers,  with 
such  justices  of  the  peace  as  they  should  select.  In  case  a  commissioner 
was  disqualified  to  sit,  the  judge  of  the  court  was  authorized  to  select  a 
justice  of  the  peace  to  preside  in  his  place.  If  the  judge  and  all  the 
commissioners  were  disqualified,  it  was  provided  that  the  court  should 
be  holden  by  three  justices  of  the  peace  selected  by  the  sheriff.  The 
County  Court  was  reorganized  in  1841  by  the  appointment  of  three 
judges  for  the  entire  state,  and  the  provision  that  the  county  commis- 
sioners should  hold  a  court,  when  the  judge  assigned  to  hold  it  should 
be  disqualified,  was  retained. 

So,  laws  providing  that  the  duties  of  the  judge  of  probate,  when  the 
office  was  vacant,  or  the  judge  disqualified,  should  be  performed  by  the 
judge  of  an  adjoining  district,  and  laws  authorizing  him  to  call  in 
originally  justices  of  the  peace,  and  since  a  judge  of  the  county  or  supe- 
rior courts,  to  aid  in  the  trial  of  disputable  cases,  have  in  some  form  ex- 
isted since  1716.    And  now  we  have  a  law  also  authorizing  this  court  to 
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be  filled  up,  in  case  of  vacancy  or  disability,  by  calling  in  judges  of  the 
Superior  Court,  and  many  cases  have  been  decided  by  this  court,  when 
80  constituted  in  part  within  the  last  three  years,  which  would  be  rever- 
sible on  error,  if  the  law  is  unconstitutional.  A  decision  which  may 
overturn  a  system  of  laws  by  which  all  our  courts,  including  this,  are 
filled  up  in  cases  of  emergency,  should  not  be  lightly  made. 

Looking,  then,  to  the  general  practice  which  existed"  in  relation  to  the 
manner  of  filling  the  courts  in  cases  of  vacancy  or  disability,  from  ap 
early  period  in  the  history  of  the  state,  and  to  the  contemporaneous  and 
continued  adoption  of  the  practice  under  the  Constitution ;  to  the  fact 
that  a  decision  of  the  question  may  reach  all  the  courts  of  the  state,  and 
that  it  has  not  been  fully  argued ;  and  the  fact  that  the  decision  of  the 
question  is  unnecessary  in  the  case,  for  that  the  justice  must  bo  holden 
to  have  been  a  judge  de  facto^  and  his  judgment  will  be  valid  in  any 
event,  we  deem  it  our  duty  to  leave  the  question  undecided. 


The  foregoing  opinion  will  require  no 
commendation  at  oar  hands.  It  will 
speak  for  itself  wherever  it  comes.  We 
cannot  forbear  to  say,  that  such  exhaust- 
ive examination  and  careful  analysis 
of  the  cases  npon  any  important  legal 
question,  bj  a  learned  and  experienced 
judge,  is  of  incalculable  value  in  keep- 
ing the  cases  within  the  proper  sphere 
of  the  rules  of  law.  They  are  the  land- 
marks of  the  law,  like  chronometers,  so 
to  speak,  by  which  we  are  enabled  to 
keep  the  divergent  estimates  of  the  law, 
as  of  time,  to  the  true  line.  It  is  not  un- 
common for  case  after  case  to  follow  in 
argument  the  errors  and  misapprehen- 
sions of  their  predecessors,  until  we 
have  a  long  line  of  decisions,  substan- 
tially right  in  principle,  but  resting  upon 
false  reasons  gprowing  out  of  defective 
generalizations  or  imperfect  definitions  ; 
so  that  when  any  new  case  arising  out- 
side of  the  current  arguments  and  defini- 
tions, upon  which  the  former  cases  are 
made  to  rest,  but  still  within  the  general 
principle  involved ;  when  it  becomes  a 
serious  difficulty  to  know  whether  the 
former  cases  shall  be  treated  as  authority 
for  the  general  principle  which  they  in- 
volve, or  only  for  its  operation  within 
the  limits  of  the  former  definitions  and 
illustrations,  there  exists  no  clear  and 
certain  guide.  And  it  is  only,  in  the 
fantiliar  langnage  of  the  late  Chief  Joa- 


tice  Shaw,  by  following  the  track  back, 
and  finding  where  we  switched  off,  that 
we  are  enabled  to  place  all  the  cases 
upon  the  true  line.  This  has  been  done 
in  the  most  satisfactory  manner  by  the 
.learned  Chief  Justice  Butleb,  in  the 
foregoing  opinion.  The  profession,  we 
are  sure,  will  feel  grateful  to  him  for 
having  spent  so  much  careful  labor  in 
evolving  the  true  principle  upon  which  all 
the  cases  upon  this  important  subject  rest. 
We  need  not  refer  to  the  cases,  since 
they  are  snfiiciently  discussed  in  the 
opinion.  The  result  of  them  all  seems 
to  be,  that  an  officer  c/e  facto  is  just 
what  the  term  implies — one  who  by 
right,  but  without  having  complied  with 
all  the  formal  requisites  and  qualifi- 
cations, or  else  by  mistake  and  misap- 
prehension, or  perhaps  by  downripht 
wrong  and  gross  usurpation,  is,  for  the 
time,  exercising  the  fuiu;tions  of  the 
office,  and  whom,  from  necessity,  all 
persons  having  to  do  with  such  func- 
tions must  employ,  and  to  whose  nets 
all  must  submit,  since  he  holds  the 
insignia  of  the  office  and  the  pow6r 
to  enforce  obedience  to  his  demands. 
The  rule  of  law  by  which  the  public  are 
excused  from  looking  into  the  title  of 
the  officer  whom  it  may  bo  compelled  to 
employ  or  to  submit  to,  is  one  of  strict 
necessity,  in  order  to  preserve  peace  and 
maintain  order,  since  any  other  rale 
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would  lead  to  so  much  nncertainty,  and 
such  constant  conflicts,  as  to  break  up 
the  order  and  quiet  of  all  ciyil  adminis- 
tration. The  same  rule  is  of  necessity 
applied  to  all  official  acts  under  de  facto 
governments,  after  t^e  order  of  adminis- 
tration becomes  settled,  although  by  re- 
bellion or  usurpation,  as  was  done  in 
Sadler  v.  GayU,  22  La.  Ann.  155,  in  re- 
gard to  the  acts  of  a  sheriff  in  one  of  the 
seceded  states.  And  hence  we  may  justly 
apply  the  same  rule  of  legalizing  the 
acts  of  an  officer  de  facto^  to  one  who 
obtains  the  office  by  force  or  fraud,  as  if 
he  had  come  into  it  through  the  most 
unquestionable  right  and  justice,  but  not 
with  all  the 'formalities  required  by  the 
law.  And  these  extremes  will  cover 
any  number  and  variety  of  intermediate 
cases.  The  only  inquiry  which  third 
persons  are  bound  to  make  is,  to  know 
if  the  person  they  employ  is  really  exer- 
cising the  functions  of  the  office,  and 
has  obtained  from  the  proper  source  the 
insignia  of  the  office.  Thus,  in  Wayne 
Co.  V.  BenoiU  20  Mich.  176,  it  was 
held,  that  one  who  has  obtained  office 
and  been  invested  with  the  legal  indicia 
of  title  is,  until  ousted,  a  legal  officer, 
so  as  to  render  his  official  acts  as  valid 
as  if  his  title  were  not  disputed.  And 
the  rightful  officer,  who  is  kept  out  of 
office  by^any  means,  has  no  legal  claim 
for  the  salary :  Smith  v.  New  York  Cky^ 
87  N.  Y.  518. 

Hence  we  may  justly  repeat  our  former 
definition,  that  the  very  term  **  officer 
de  facto''  takes  no  account  of  the  mode 
by  which  the  result  is  reached,  and  re- 
quires nothing  more  than  that  he  should, 
in  some  way,  be  placed  in  the  office  and 
should  ^have  obtained  a  quiet  holding, 
so  as  really  to  be  peaceably  in  possession 
and  actually  exercising  the  functions  of 
the  office.  We  take  no  account  here 
of  cases  where  the  office  is  in  actual  con- 
flict, two  or  more  persons  claiming  to 
exercise  its  functions  at  the  same  time, 
and  each  denying  the  authority  of  the 


other.  In  such  case  it  may  be  that 
neither  is  entitled  to  do  valid  acts,  or  pos- 
sibly some  other  rule  may  have  to  be 
applied  in  such  cases  when  they  occur, 
which,  to  the  credit  of  our  people,  have 
hitherto  been  too  rare  to  attract  much 
attention.  But  the  general  rule,  as  we 
have  stated  it,  is  sufficiently  vindicated 
by  the  able  opinion  in  the  principal 
case. 

Nor  can  we  perceive  that  the  fact  that 
the  most  approved  writers  and  judges 
have  adopted  forms    of   language,   in 
speaking  of  officers  de  facto^  less  com- 
prehensive than  the  definitions  here  con- 
tended for,   tends,   in  any  degree,    to 
weaken   its  authority.    It  is  the  more 
common  mode  of  defining  points  in  the 
law,  incidentally  to  refer  to  the  more 
usual  incidents  and  facts  under  which 
the  point  may  arise.    Thus  the  learned 
commentator    on     American    law,     2 
Cjomm.   295,   in    speaking    of   officers 
de  facto,  uses  this  language :    ''In  the 
case   of  public  officers,  who  are  such 
de  facto,  acting  under  color  of  office  by 
an  election  or  appointment  not  strictly 
legal,  or  without  having  qualified  them- 
selves  by  the  requisite  tests,  or  by  hold- 
ing over  after  the  period  prescribed  for 
a  new  appointment,*'  &c.    By  a  strict 
application    of   the    maxim    Expressio 
unius  est  exdusio  alterius^  we  might  here 
reach  the   conclusion,    that  officers   de 
facto  could  only  exist  under  color  of  an 
election  or  appointment,  or  by  holding 
over  after  the  term  of  the  office  expired. 
But  when  we  refer  to  the  cases  cited  by 
the  learned  author,  we  find  that  he  uses 
these  definitions  only  as  illustrations, 
or  instances,  wherever  the  principle  has 
been  held  applicable.    And  if  we  look 
further,  and  refiect  upon  the  principle 
of  the  rule,  that  the  acts  of  an  officer 
dtf  facto  shall  be  held  valid,  as  to  the 
parties  connected  with  the  transactions, 
without  regard  to  the  officer's  rightful 
title,  we  must  conclude  that  whenever  a 
case  arises  where  one  is  wrongfully  exer- 
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cising  the  fanctioDs  of  an  ofSce,  in  any 
new  mode,  not  hitherto  found  in  the 
cases,  the  principle  mnst  be  made  to 
embrace  the  new  case,  or  else  by  re- 
fusing it,  we  Tirtnally  deny  the  sound- 
ness of  the  rule  itself.  This  figure  of 
speech,  by  which  we  put  a  part  for  the 
whole,  or  the  whole  for  a  part,  must 
haTe  existed  in  all  the  countries  from 
which  we  inherit  our  culture  and  our 
language,  since  the  rery  term  synecdoche, 
by  which  it  is  called,  is  substantially 
Greek,  in  form  as  well  as  import.  And 
there  is,  perhaps,  no  figure  of  speech  in 
more  common  use,  and  especially  by 
law  writers.  They  feel  that  it  is  not 
always  safe  to  go  much  beyond  the  de- 
cided cases,  and  hence  they  adopt  lan- 
guage merely  embracing  such  cases  as 
have  already  arisen,  without  very  dis- 


tinctly enunciating  the  general  principle 
iuToWed,  but  at  the  jsame  time  having 
no  purpose  of  denying  or  restricting  it ; 
feeling  that  it  will  be  time  enough  to 
embrace  any  new  case  when  it  arises. 

This  is  one  of  the  great  excellencies 
of  the  unwritten  law  above  a  written 
e-ode.  The  general  principles  of  the 
former  are  allowed  to  embrace  new 
cases  as  they  arise,  without  regard  to 
the  enumerations  already  made  under 
it ;  while  the  latter  having  been  reduced 
to  formal  definitions,  necessarily  ex- 
cludes all  not  anticipated  at  the  time 
these  definitions  were  made.  We  are 
conscious  we  have  added  very  little  to 
the  clearness  of  the  principle  involved 
in  the  opinion,  and  are  sure  we  need 
attempt  no  more.   .  I.  F.  B. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

supreme  court  op  the  united  states.* 

supreme  court  of  illinois.' 

supreme  court  op  maryland.* 

court  op  chancery  op  new  jersey.* 

supreme  court  op  wisconsin.* 

Admiralty. 

CoUtsion — Pilot  in  Charge  under  State  Law, — The  fact  that  a  steam- 
ship is  in  charge  and  under  the  control  of  a  pilot  taken  on  board  con- 
formably to  the  laws  of  the  state,  is  not  a  defence  to  a  proceeding  in 
rem  against  her  for  a  tortious  collision ;  the  laws  of  the  state  providing 
only  that  if  a  ship  coming  into  her  waters,  refuse  to  receive  on  board 
and  pay  a  pilot,  the  master  shall  pay  the  refused  pilot  half-pilotage,  and 
no  penalty  for  the  refusal  being  prescribed  :  The  China  (7  Wallace  58) 
affirmed :   The  Merrimac,  14  Wall. 

<  From  J.  W.  Wallace,  Esq.,  Reporter ;  to  appear  in  vol.  14  of  his  Reports. 
s  From  Hon.  K.  L.  Freeman,  Reporter ;  to  appear  in  57  His.  Rep. 

*  From  J.  8.  Stockett,  Esq.,  Reporter ;  to  appear  in  36  Md.  Rep. 

*  From  C.  B.  Green,  Esq.,  Reporter ;  to  appear  in  vol.  8  of  his  Reports. 

*  From  Hon.  O.  M.  Conover,  Reporter ;  to  appear  in  30  or  SI  Wis.  Rep« 
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Derelict  Vessd^Scdvor. — The  master,  oflBcers  and  crew  of  a  vessel,  with 
every  person  on  board,  having  gone  off  in  extreme  anxiety  for  their  per- 
sonal safety  from  the  vessel  on  to  another  which  they  had  brought  to  them 
by  signals  of  distress,  the  mere  expressed  intention  by  the  master  to  employ 
if  possible  a  tug  to  go  and  rescue  his  vessel  (she  then  lying  at  anchor  in 
a  violent  gale),  to  which  expression  of  intention,  fhe  person  to  whom  it 
was  made  replied,  that  he  *'  could  not  get  a  tug  that  woul4  come  and 
bring  the  boat  in,  as  the  weather  was  too  rough,"  was  held  not  sufficient 
to  deprive  the  vessel  of  the  character  of  a  derelict,  so  far  as  timely  effort 
to  save  her  was  contemplated :   Tlie  Laura^  14  Wall. 

A  vessel  undertaking  in  good  faith  to  perform  the  office  of  salvor  to  a 
derelict  vessel  held  not  responsible  for  the  latter  having  been  wholly  lost 
in  the  effort  to  save  her  :  Id. 

Collision — Lights  at  Night — Regulations  as  to  Lights  binding  on  Ves- 
sels on  the  Sigh  Seas — Suit  by  Foreign  against  American  Vessel  for 
Violation  of  United  States  Regulations  as  to  Lights. — The  statutes  of  the 
United  States  and  the  Orders  in  Council  of  Great  Britain  having  each 
prescribed  the  sorf  of  lights  which,  on  the  one  hand,  their  steamers  are 
to  carry  at  night,  and  the  different  sort  which,  on  the  other,  their  sailing- 
vessels  are  to  carry,  and  both  nations  adopting  in  this  form  the  same 
distinction  in  the  sorts  of  lights  for  the  two  sorts  of  vessels  respectively, 
the  court  declares  that  where  a  British  steamer  and  an  American  sailing- 
vessel  are  navigating  at  night  in  the  known  path  of  vessels  navigating 
between  the  United  States  and  Great  Britain,  so  that  there  is  a  reason- 
able probability  that  vessels  in  that  path  would  be  either  American  or 
British,  a  steamer  may,  in  the  absence  of  knowledge,  act  upon  the  pro- 
bability that  a  vessel  whose  light  she  sees  while  she  cannot  distinguish 
at  all  the  vessel  herself,  is  such  a  vessel  as  her  light  indicates,  and  apply 
the  rule  of  navigation  common  to  the  two  countries  accordingly :  The 
Scotia,  14  Wall. 

Under  the  existing  statutory  regulations  of  the  United  States  and 
Great  Britain,  both  of  which  on  the  one  hand  require  sailing-vessels  to 
carry  colored  lights  and  not  to  carry  a  white  one,  and  both  of  which  on 
another  require  steamers  to  carry  a  white  light  at  their  mastheads, — 
when  an  American  sailing-vessel  carries  in  mid-ocean  at  night  a  white 
light  hung  at  her  bow,  fastened  low  down,  and  carries  no  colored  lights 
anywhere,  a  British  steamer,  not  able  to  discover  what  she  really  is, 
may  be  excused  for  mistaking  her  for  a  steamer,  and  a  steamer  at  a  dis 
tance  instead  of  near  at  hand :  Id. 

Semble  that  the  navigation  laws  of  the  United  States  requiring  differ 
ent  sorts  of  vessels  to  carry  different  sorts  of  lights,  bind  American  ves- 
sels  on  the  high  seas  as  well  as  in  American  waters,  and  that  the  people 
of  other  nations  navigating  the  high  seas  may  properly  sue  our  citizens 
in  our  courts  for  injuries  occurring  through  the  disregard  of  them :  Id. 

The  rules  of  navigation  established  in  the  British  Orders  in  Council, 
of  January  9th  1863  (prescribing  the  sorts  of  lights  to  be  used  on  Bri- 
tish vessels),  and  in  our  Act  of  Congress  of  1864,  having,  before  the 
close  of  the  year  1864,  been  accepted  as  obligatory  by  more  than  thirty 
of  the  principal  commercial  states  of  the  world,  including  almost  all 
which  have  any  shipping  on  the  Atlantic  Ocean,  were,  in  April  1867,  to 
be  regarded,  so  far  as  relates  to  the  vessels  of  these  states,  as  laws  of  the 
sea.     And  of  tho  historical  fact  that  by  common  consent  of  mankind 
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they  have  been  acquiesced  in  as  of  general  obligation,  courts  may  take 
judicial  notice :  Id, 

These  rules  having  prescribed  that  sailing-vessels  should  not  carry  a 
white  light,  and  that  steamers  should  carry  one  at  their  masthead,  a 
sailing-vessel  which  carried  a  white  light  low  down,  so  that  she  looked 
like  a  steamer  yet  at  a  distance,  was  held  to  be  without  remedy  where 
she  had  collided  with.a  steamer  which  mistook  her  for  another  steamer 
and  manoeuvred  accordingly  :  Id, 

Agent.     See  Mortgage. 

Bankruptcy. 

Claim  of  Assignee  against  Transferee  of  Property, — Where  au  as- 
signee in  bankruptcy  claims  a  fund  as  the  property  of  his  bankrupt, 
which  some  time  before  the  bankruptcy  a  firm  of  which  the  bankrupt 
was  a  member  transferred  to  a  third  party,  and  which  the  transferee 
now  claims  adversely  to  the  assignee,  the  proceedings  in  the  District 
Court  should  not  be  summary  and  under  the  first  section  of  the  Bank- 
rupt Act^  but  formal  and  under  the  second  clause  of  the  third  section  : 
Smitk  V.  Mason  J  Assignee^  14  Wall. 

Building  Association. 

Fines  for  the  NonrpaymerU  of  Dues, — Where  a  mortgage  given  to  a 
Homestead  or  Building  Association  by  one  of  its  members,  recognises 
the  obligation  of  the  fines  which  may  be  imposed  upon  him  by  the  asso- 
ciation, and  stipulates  for  their  payment,  a  court  of  equity,  when  called 
upon  to  foreclose  the  mortgage  ex  parte  or  otherwise,  ought  tq  allow  in 
the  ascertainment  of  the  indebtedness  of  the  mortgagor,  such  reasona- 
ble and  legal  fines  as  may  have  been  incurred  by  him,  by  his  own  con- 
sent, when  be  has  been  in  default :  Shannon  v.  Howard  Mutual  Build- 
ing Assoc. ^  36  Md. 

Such  fines  do  not  come  within  the  principle  which  forbids  a  court  of 
equity  to  lend  its  assistance  to  enforce  the  payment  of  fines,  penalties 
or  forfeitures :  Id, 

Chattel  Mortgage.     See  Mortgage, 

Collision.     See  Admiralty. 

Constitutional  Law.     See  Criminal  Law;  Supreme  Court, 

Taking  private  Property  for  public  use — Entry  on  Land  hy  Railroad 
Company — Payment  of  Damages. — Private  property  cannot  be  entered 
upon  and  permanently  occupied  for  public  use,  without  the  consent  ex- 
press or  implied  of  the  ewner,  until  its  value  has  been  ascertained  by 
aonic  legal  and  proper  proceeding,  nor  until  such  value  has  been  paid  to 
him,  or  an  adequate  and  safe  fund  provided  for  his  compensation : 
Bohlman  v.  G.  B,  &  Lake  Pepin  Railroad  Co.,  30  or  31  Wis. 

Where  such  taking  is  by  a  private  corporation  (as  a  railroad  company), 
the  ascertained  compensation  must  be  tendered  to  the  owner,  and,  in 
case  he  declines  to  receive  it,  must  be  deposited  with  some  proper  person 
to  be  kept  for  such  owner  until  he  shall  apply  for  it :  Id, 

An  attempt  to  enter  upon  the  land  in  such  a  case,  without  the  damage 
for  its  taking  having  been  duly  ascertained  and  tendered,  will  ordina- 
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rily  be  restrained  by  injunction  on  tbe  application  of  the  party  whose 
rights  are  threatened :  Id. 

Ch.  175,  Laws  of  1861,  1  Tay.  Stats.  1043-i4,  §§  32,  33,  declares 
that  ^'any  person  owning  or  interested  in  any  land  upon  which  the  track 
of  any  railroad  shall  have  been  constructed,  or  which  shall  have  been 
appropriated  by  any  railroad  company  without  compensation  having 
been  made  therefor,  shall  have  the  right  to  have  commissioners  ap- 
pointed," &c.,  and  that  "  no  injunction  shall  be  granted  by  any  court  to 
prevent  the  use  or  occupancy  of  such  land  by  any  railway  company," 
until  the  amount  of  damages  to  which  any  owner,  &c.,  is  entitled, 
"  shall  have  first  been  liquidated  or  final  judgment  rendered  therefor." 
Heldy  1.  That  this  statute  must  be  regarded  as  intended  to  apply  only 
to  cases  where  land  has  been  actually  occupied  by  the  company  with  its 
track  constructed,  or  with  depots  or  other  structures  erected  thereon  and 
used  by  the  company,  and  where  this  has  been  done  with  either  the 
express  or  implied  consent  of  the  owner.  2.  That  if  applied  to  a  case 
like  the  present,  where  the  company  merely  entered  by  force,  against 
the  owner^s  protest,  and  commenced  preparing  the  land  as  a  road-bed, 
the  act  would  be  invalid :  Id. 

The  mere  fact  that  a  road  has  been  surveyed  and  located  over  land, 
withput  any  protest  on  the  part  of  the  owner,  or  any  attempt  by  him  to 
have  commissioners  appointed  to  assess  his  damages,  does  not  give  the 
company  any  right,  under  said  act,  to  enter  upon  and  permanently  oc- 
cupy the  land  :  Id, 

Contract.    See  Usa^e. 

Motive— r  Consideration — Partnership. — In  the  matter  of  a  contract,  a 
distinction  sometimes  exists  between  a  motive  which  may  induce  enter- 
ing into  it  and  the  actual  consideration  of  the  contract.  Ex,  gr.  A 
person,  in  virtue  of  some  benefit  passing  to  him,  may  be  bound  to  give 
for  it  his  promissory  note  for  a  certain  sum  and  payable  at  a  certain 
time,  and  yet  refuse  to  give  the  note.  Now,  if  upon  an  expectation  of 
some  particular  results  in  another  transaction,  into  which  expectation  he 
is  led  by  his  creditor  in  the  original  transaction,  he  gives  the  note,  the 
original  benefit  to  him,  and  not  the  expectation,  must  be  regarded  as  the 
consideration  of  the  note :  Philpot  v.  Gruninger,  14  Wall. 

A  consideration  moving  to  A.  and  B.,  with  whom  C.  afterwards  enters 
into  partnership,  and  of  which  consideration  C.  thus  gets  the  benefit, 
will  support  a  promise  by  C. : .  Id. 

On  an  issue  between  a  partnership  and  third  parties  as  to  the  day 
when  the  partnership  was  formed,  the  mere  articles  of  partnership  are 
not  evidence  in  favor  of  the  partnership.  It  must  be  shown  by  extrinsic 
evidence,  that  they  were  made  on  the  day  when  they  purport  to  have 
been  made :  Id. 

Corporation. 

Subscription  to  Stock — Liahility  of  Stockholder — Estoppel. — Where  a 
stockholder  in  a  manufacturing  company,  incorporated  under  Article  26 
of  the  Code  of  Public  General  Laws,  knowing  that  the  whole  capital 
stock  has  not*  been  subscribed,  participates  in  the  organization  of  the 
company,  attends  its  meetings,  is  one  of  the  directors,  and  privy  to 
the  contracting  of  a  debt  by  the  company,  he  will  not  be  heard  in  an 
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action  against  him  to  enforce  his  individual  liability  for  the  debt,  to  the 
extent  of  the  stock  subscribed  for  by  him,  to  deny  the  regularity  of  the 
organization  of  the  company,  or  to  set  up  as  a  defence  a  partial  sub- 
scription of  the  capital  stock  :  Hager  v.  Cleveland^  36  Md. 

Covenant. 

Warranttf  Deed — Chistanding  Tax  Certificate — Damages — Evic- 
tion.— A  tax  certificate  outstanding  at  the  date  of  a  conveyance  by 
warranty  deed,  is  a  breach  of  the  covenant  against  encumbrances :  Eatan 
V.  I^^man,  30  or  31  Wis. 

In  an  action  upon  the  covenants  of  such  deed,  the  grantee  (or  his 
assignee  of  the  right  of  action)  is  entitled  to  recover  the  amount  neces- 
sarily expended  by  him  in  removing  the  encumbrance,  not  exceeding  the 
purchase-price  of  the  land.  If  the  grantee  has  not  removed  the  encum- 
brance, he  may  still  maintain  the  action  and  recover  nominal  damages  : 
Id. 

Whether  afler  the  recovery  of  nominal  ^amages  in  such  a  case,  the 
grantee  or  his  assignee  could  maintain  a  subsequent  action  for  actual 
damage  afler  wards  suffered  from  the  existence  of  such  encumbrance,  is 
not  here  decided  :  Id. 

Proof  that  the  grantee  has  been  evicted  does  not  show  a  breach  of  the 
covenant  of  warranty,  without  showing  either  under  what  title  the  plain- 
tiff in  the  action  against  said  grantee  claimed,  and  that  the  same  was  in 
fact  paramount  to  the  title  of  his  grantor,  or  that  the  said  grantor  was 
bound  by  the  judgment  in  that  action  :  Id, 

Criminal  Law. 

^^  Due  Process  of  Law** — Informations — Grand  Juries. — The  first 
clause  of  §  8  of  art.  1  of  the  Constitution  of  thi3  state,  which  declared 
that  no  person  should  be  held  to  answer  for.  a  criminal  offence  "  unless 
on  the  presentment  or  indictment  of  a  grand  jury"  (except  in  certain 
specified  cases),  was  amended  in  1870  so  as  to  declare  that  no  person 
shall  be  so  held  to  answer  "  without  due  process  of  law."  Held^  1.  That 
in  view  of  the  history  of  this  section,  and  the  known  purpose  of  its 
amendment,  the  words  '*  due  process  of  law"  therein  cannot  be  held  to 
require,  in  cases  oi'  felony^  a  presentment  or  indictment  by  a  grand  jury. 
2.  That  so  much  of  ch.  137,  Laws  of  1871,  as  provides  that  the  courts 
of  this  state  shall  possess  the  same  power  and  jurisdiction  to  try  prose- 
cutions npon  informations  for  aU  orimes,  as  they  possess  in-  cases  of  like 
prosecution  upon  indictnent,  is  not  in  violation  of  said  section  as 
amended :  Rowan  v.  State,  30  or  31  Wis. 

The  14th  amendment  to  the  Constitution  of  the  United  States,  which 
declares  that  no  state  shall  "  deprive  any  person  of  life,  liberty  or  pro- 
perty vnthout  due  process  of  law/'  was  not  designed,  and  does  not  have 
the  effect,  to  prevent  the  states  from  punishing  felonies  by  crimipal  in- 
formations without  presentment  or  indictment  by  a  grand  jury ;  but,  as 
respects  the  punishment  of  crimes,  the  amendment  merely  requires  that 
this  shall  be  effected  through  courts  of  justice,  by  regular  judicial  pro- 
ceedings therein,  previously  prescribed  by  law :  Id. 

The  provision  of  §  12  of  said  ch.  137,  that  "  in  any  indictment  or 
information  for  murder  it  shall  be  sufficient  to  charge  that  the  accused 
did  wilfully,  feloniously  and  of  his  malice  aforethought,  kill  and  murder 
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the  deceased ;  and  in  any  indictment  or  information  for  manslaughter, 
it  shall  be  sufficient  to  charge  that  the  accused  did  feloniously  kill  and 
slay  the  deceased,"  is  valid,  and  is  not  in  violation  of  §  7,  art.  1  of  the 
state  Constitution,  which  secures  to  the  accused  the  right  *'  to  demand 
the  nature  and  cause  of  the  accusation  against  him :"  Id, 

Debtoe  and  Creditor.     See  Mortgage. 

Easement. 

Right  of  Way — Notice  of. — Where  a  party  purchased  a  right  of  way, 
and  received  a  written  instrument  to  evidence  the  fact,  and  both  sides 
of  the  way  were  fenced,  and  it  was  in  constant  use  by  him,  for  the  pur- 
poses of  a  way,  although  the  writing  was  not  recorded,  these  facts  con- 
stitute such  notice  to  a  subsequent  purchaser  as  t<^  prevent  him  from 
holding  the  right  of  way :  McCann  et  al,  v.  Bay,  57  111. 

In  such  case  equity  has  jurisdiction,  as  the  injured  party  has  no  ade- 
quate remedy  at  law,  and  will  perpetually  enjoin  such  purchaser  from 
obstructing  the  right  of  wayt  Id, 

Equity.     See  Building  A$sociation;  Easement, 

Error. 

Wrong  Interpretation  of  Statute — Change  of  Statute  before  Judgment 
of  Court  of  Error, — Though  error  may  have  been  committed  by  a  court 
below  on  the  then  state  of  statutory  law,  yet  where  a  statute  has  been 
passed  since  that  court  gave  their  judgment,  changing  the  then  existing 
law,  so  that  if  the  judgment  were  reversed  and  the  case  sent  back,  the 
court  would  now,  and  in  virtue  of  the  new  statute,  have  to  rightly  give 
the  same  judgment  that  they  gave  before  erroneously,  this  court  will 
affirm  :  Pugh  v.  McCormick,  14  Wall. 

Estoppel.     See  Corporation, 

When  a  Party  is  not  estopped  from  shovnng  the  Truth. — A  party  is 
not  estopped  by  his  acts  or  declarations  from  showing  the  truth,  unless 
such  acts  or  declarations  were  intended  to  influence  the  conduct  of  an- 
other, or  he  had  reason  to  believe  that  they  would  influence  the  conduct 
of  another:  Kuhl  v.  The  Mayor  of  Jersey  City^  8  C.  E.  Green. 

A  receipt  for  taxes  on  real  properties  given  by  a  tax  collector  on 
receiving  a  check,  does  not  estop  him  from  showing  that  the  check 
was  unpaid,  although  a  purchaser  was.  induced  by  such  receipt  to  pay 
the  whole  consideration.  The  collector  did  n%t  give  the  receipt,  know- 
ing that  it  would  be  used  for  such  purpose,  nor  does  the  mere  giving  of 
a  receipt,  which  is  only  a  voucher  of  payment  between  the  parties  and 
nlways  liable  to  be  disproved,  raise  the  presumption  that  it  will  be  used 
to  defraud  a  purchaser :  Id. 

Evidence.     See  Contract ;  Husband  and  Wife. 

Executors. 

Suits  in  Equity  by  and  against  Parties. — Where  executors  are  directed 
by  the  will  to  pay  money  into  the  estate,  and  personally  bound  so  to  do, 
and  are  directed  out  of  such  fund  to  pay  a  legacy  to  a  co-executor,  but 
fail  to  pay  the  money  into  the  estate,  such  co-executor  may  bring  suit 
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in  a  court  of  equity,  in  his  individual  right,  against  the  executors  indi- 
vidually to  compel  the  payment  of  the  legacy :  Evans  v.  Evans,  8  C.  E. 
Green. 

In  any  suit  which  necessarily  should  be  brought  by  a  complainant  as 
executor  against  the  defendants  as  such,  if  the  allegations  in  the  bill 
are  sufficient  to  bring  them  before  the  court  in  that  character,  it  is  not 
necessary  that  they  should  be  styled  such,  either  in  the  process  or  in 
the  commencement  of  the  bill,  or  in  the  prayer  for  process :  Id. 

Ordinarily  it  is  not  necessary  to  make  debtors  of  the  decedent  parties 
to  a  bill  against  the  executors  by  creditors  or  legatees.  But  where  there 
is  collusion  alleged  or  suspected  between  the  executor  and  the  dobtors, 
or  he  refuses  to  collect  the  debts,  they  are  proper  parties,  and  in  case  • 
of  a  charge  upon  real  estate,  the  heirs  or  devisees  are  proper  parties 
with  the  personal  representatives  :  Id. 

Forcible  Entry  and  Detainer. 

Possession  of  Plaintiff — Joint  Tenants. — In  this  form  of  action;  two 
questions  must  arise,  first,  as  to  the  exclusive  possession  of  the  plaintiff, 
and  second,  the  invasion  of  his  possession  bv  the  defendant :  Jamison 
V.  Grahaniy  57  Ills. 

Where  there  was  evidence  tending  to  show  both  plaintiff  and  defend- 
ant used  the  premises  jointly,  as  a  pasture^  it  was  error  in  the  court  to 
instruct  the  jury,  that  the  plaintiff  might  recover,  if  he  was  in  possession, 
without  reference  to  defendant  being  also  in  possession.  The  instruc- 
tions should  have  informed  the  jury  that  plaintiff,  to  recover,  should 
have  had  exclusive  possession  :  Id. 

To  maintain  an  action  of  forcible  entry  and  detainer,  it  is  not  neces- 
sary that  the  plaintiff  should  have  a  pedis  possessio  ;  it  is  sufficient,  if 
the  premises  are  used  and  occupied  for  some  useful  purpose ;  but  if  such 
possession  is  joint,  as  to  different  persons,  neither  one  would  be  entitled 
to  the  exclusive  possession  :  Id. 

Even  if  one  joint  tenant  could  maintain  this  action  against  another, 
who  has  taken  exclusive  possession,  still  that  could  not  apply  to  a  case 
where  the  parties  occupy  the  premises  jointly,  and  one  party  seeks  to 
recover  the  entire  premises,  to  the  exclusion  of  the  other.  One  joint 
tenant  cannot  recover  the  exclusive  possession  of  the  premises  against 
his  co-tenant :  Id. 

Highway. 

Townships — Liahility  to  a  Private  Action  for  Neglect  of  Duty  in 
keeping  Highways  in  Repair. — Organized  townships,  established  by  law 
as  civil  divisions  of  counties  merely,  are  not  liable,  in  their  corporate 
capacity,  to  a  private  action  for  damages  occasioned  by  their  neglect  to' 
keep  their  public  highways  in  repair:  BusseU,  Adm*r.^  v.  Town  of 
Steuben,  57  Ills. 

Homestead.     See  Building  Association. 

Husband  and  Wipe. 

Marriage  between  Slaves — Evidence  as  to  Pedigree — Act  of  1868,  cA. 
116,  relating  to  the  Competency  of  Witnesses. — David  Jones,  a  slave, 
intermarried  with  a  free  woman ;  subsequently,  in  1819,  he  became  free 
by  deed  of  manumission ;  the  parties  lived  together  as  man  and  wife, . 
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and  acknowledged  and  treated  each  other  as  such,  and  were  so  recog- 
nised bj  all  who  knew  them,  long  after  his  emancipation,  and  up  to  the 
time  of  his  wife's  death.  They  had  children.  A  brother  of  David  who 
became  free  by  manumission  in  1815,  died  in  August  1870  intestate,  pos- 
sessed of  a  large  personal  estate,  leaving  a  widow  but  no  child,  and  no 
relatives  other  than  the  children  of  his  brother  David,  who  had  died  some 
years  previously.  On  a  petition  filed  by  the  children  of  David  Jones, 
claiming  a  distributive  share  of  the  intestate's  estate,  it  waa  held^  that 
the  marriage  of  David  Jones  was  valid,  and  his  children  were  entitled 
to  one-half  of  their  uncle's  estate,  his  wife  being  entitled  to  the  other 
half:  Jones  v.  Jones  and  otherSj  36  Md. 

A  marriage  between  slaves  b  made  valid  by  the  ratification  of  the  par- 
ties after  they  become  free  :  Id,         » 

Declarations  of  deceased  members  of  a  family  as  to  pedigree,  are 
always  admissible  in  evidence :  Id, 

On  a  petition  by  the  nephews  and  nieces  of  an  intestate,  claiming  to 
be  his  next  of  kin  and  heirs  at  law,  and  asking  to  share  in  the  distribu- 
tion of  his  estate,  the  whole  of  which  was  claimed  by  his  wife  to  whom 
letters  of  administration  had  been  granted,  the  petitioners  are  not  incom- 
petent as  witnesses  under  the  Act  of  1868,  ch.  116  :  Id. 

Insurance. 

By  Partnership  for  Individual  Benefit  of  one  Partner — Concealment. 
— Insurance  may  be  effected  in  the  name  of  a  nominal  partnership  where 
the  business  is  carried  on  by  and  for  the  use  of  one  of  the  partners ; 
especially  when  the-  property  insured  (grain)  is  held  by  the  parties 
insured  on  commission  only,  and  in  the  policy  is  described  ^'as  held  by 
them  in  trust  or  on  commission,  or  sold  and  not  delivered :"  Phoemx 
Insurance  Company  v.  Hamilton^  14  Wall. 

In  case  of  an  insurance  thus  effected,  where  no  representations  are 
made  with  regard  to  the  persons  who  compose  the  firm ;  there  is  no  mis- 
representfttion  on  that  subject  which  avoids  the  policy :  Id. 

And  where  the  firm  has  no  actual  care  or  custody  of  the  property 
insured  (grain),  but  so  far  as  regards  its  preservation  from  fire,  it  is 
entirely  in  the  control  of  the  other  parties,  and  is  so  understood  to  be 
by  the  company  making  the  insurance;  the  omission  to  inform  the 
insurance  company  of  an  agreement  of  dissolution  previously  made  can- 
not be  considered  a  concealment  which  will  avoid  the  policy :  Id. 

Interest.     See  Mortgage. 

Mauoious  Peosecution. 

♦  Probable  Cause — When  Malice  may  be  inferred — Inadmissible  Evi- 
dence to  show  Absence  of  Malice. — Where  a  party  against  whom  a  charge 
of  larceny  is  preferred,  is  acquitted  and  discharged  after  a  full  investi- 
s:ation  by  the  magistrate  who  issued  the  warrant  for  her  arrest,  such 
acquittal  and  discharge  ure  primd  fade  evidence  of  the  want  of  probable 
cause  for  the  prosecution,  sufficient  to  throw  upon  the  prosecutor,  in  an 
action  against  him  for  malicious  prosecution  by  the  party  against  whom 
he  made  the  charge,  the  burden  of  proving  there  was  probable  cause : 
Sh'aus  V. .  Young,  36  Md. 

Malice  may  be  inferred  from  the  want  of  probable  cause  for  a  prose- 
cution: Id. 
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In  an  action  for  maliciooa  prosecution,  malice  -on  the  part  of  the 
defendant  may  be  inferred  from  his  zeal  and  activity  in  conducting  the 
prosecution  against  the  plaintiff :  Id, 

In  an  action,  for  malicious  prosecution,  proof  that  the  defendant  acted 
under  the  advice  of  a  magistrate,  or  other  person  not  learned  in  the  law, 
is  not  admissible  for  the  purpose  of  showing  the  absence  of  malice :  Id: 

Mortgage. 

Deed  of  Trust — Sah  under ^  hy  Agent — Prior  Lien — Equity. — Not- 
withstanding an  agent  appointed  by  a  trustee,  with  a  power  to  sell  the 
trust  property,  cannot  legally  sell  It  in  the  absence  of  the  trustee,  still,  a 
person  holding  simply  the  legal  title,  without  having  any  equitable 
interest  whatever  in  the  trust  property,  cannot  in  equity  question  such 
a  Bale :  Beach  v.  Shaw,  57  Ills. 

Where  a  prior  mortgage  falls  due,  and  the  property  is  sold  by  a  trus- 
tee under  a  power  in  the  deed,  and  a  junior  mortgagee  becomes  the  pur- 
chaser at  such  sale,  pays  the  money  and  enters  into  possession  of  the 
property  and  continues  the  possession  :  Heldj  such  a,  person  will  not  be 
disturbed  by  a  person  clothed  merely  with  a  naked  legal  title,  but  hav- 
ing no  equitable  rights ;  nor  can  such  person. redeem  from  the  sale  under 
the  mortgage :  Id, 

Where  the  assignee  bid  in  the  trust  property  in  the  name  of  his  clerk, 
and  paid  the  sheriff  the  amount  of  the  judgment  out  of  the  trust  funds 
in  his  hands,  that  operated  simply  as  a  satisfaction  of  the  judgment,  and 
let  in  the  junior  encumbrance  next  in  rank  to  the  first  mortgage  on  the 
property,  and  if  the  purchaser  from  the  first  mor^agor,  were  to  be 
allowed  to  redeem,  he  would  be  required  to  pay  ncrt  only  the  bid  by  the 
second  mortgagee  under  the  sale  on  the  first  mortgage,  but  the  amount 
of  the  second  mortgage  to  him :  Id. 

As  a  general  rule,  the  holder  of  the  legal  estate  under  the  mortgagor 
is  a  proper  person  to  redeem,  whether  he  holds  as  trustee  for  others  or 
in  his  own  right  by  a  voluntary  conveyance  from  the  mortgagor,  but 
when  such  grantee  asks  something  more  than  the  mere  right  to  redeem, 
as  to  set  aside  a  sale  previously  made  under  the  mortgage,  on  the  ground 
of  irregularity  in  conducting  it,  but  which  was  fair,  and  at  which  a  third 
party  became  a  purchaser  in  good  faith,  and  the  sum  paid  with  his  own 
encumbrance  exceeded  the  value  of  the  property,  such  holder  of  the 
legal  title  must  show  that  he  has  equities  before  he  can  redeem :  Id, 

Deed  absolute  on  its  fa^ce,  but  held  for  Security  only — Burden  of 
Proof. — An  answer,  though  responsive  on  the  point  in  controversy, 
sworn  to  before  an  officer  in  another  statO;  not  authorized  by  the  statutes 
of  this  state  or  the  rules  of  this  court  to  take  an  oath  to  an  answer,  has 
no  weight  as  evidence ;  it  must  be  treated  as  a  pleading  only :  Preytag 
V.  HoUandy  8  C.  E.  Green. 

When  the  controversy  is  as  to  the  fact  whether  a  deed  was  intended 
as  security  only,  the  burden  of  the  proof  is  on  the  grantor,  and  his 
oath  against  that  of  the  grantee  would  not  be  sufficient  to  change  a  deed 
absolute  on  its  face  into  a  mortgage :  Id, 

But  where  the  mortgagee  admits  that  he  required  an  absolute  deed 
as  security  for  a  debt,  without  any  recital  to  show  what  the  debt  was, 
and  the  mortgagor  testifies  that  the  consideration  expressed  in  the  deed 
Vol.  XXI.— 13 


Digiti 


zed  by  Google 


194  ABSTRACTS  OF  RECENT  DECISIONS. 

was  the  debt  it  was  intended  to  secure,  the  harden  of  proof  is  on  the 
mortgagee  to  show  that  it  was  given  as  security  for  a  greater  amount :  Id. 
The  grantee  in  such  case  must  reconvey  on  payment  of  his  debt,  and 
if  the  net  rents  and  profits  exceed  the  amount  the  deed  was  given  to 
secure  and  interest,  he  must  repay  such  excess :  Id, 

Security — Tax  Certificates — Ihmst — Where  one  holds  the  legal  title 
to  land  for  another  and  as  security  fbr  money  advanced,  if  he  buys 
in  the  tax  certificates^  he  holds  those  also  in  trust,  and  is  entitled,  as 
against  the  cestui  que  trust,  to  interest  upon  the  amount  paid  therefor, 
onli/  at  seven  per  cent. y  and  not  at  twenty-five  per  cent.,  the  rate  which 
such  certificates  bear,  by  statute,  where  no  such  trust  relation  exists : 
Fisk  V.  Brunette,  30  or  31  Wis. 

Judgment  that  plaintiflf  be  permitted  to  redeem  land  upon  payment 
of  a  certain  sum  found  due  from  him  to  defendant  on  an  accountii^g, 
should  provide  also  for  interest  on  such  sum  from  the  rendition  of  the 
judgment  to  the  time  of  payment :  Id. 

Where  the  action  was  to  enforce  an  absolute  right  to  the  land,  and  it 
appeared  that  defendant  had  a  right  to  redeem,  but  had  not  tendered 
the  amount  due,  judgment  affirming  the  right  of  redemption  should  be 
without  costs  to  either  party  :  Id. 

Of  Chattels — Delivery — Recording, — A  chattel  mortgage  is  required 
to  be  filed  or  recorded  only  when  the  mortgagor  retains  possession  of  the 
property :  Morrow  v.  Reed  et  ed.,  30  or  31  Wis. 

Where  there  is  some  irregularity  in  the  filing  or  recording  of  the 
mortgage,  or  it  fails  to  duly  describe  the  property,  or  covers  property  to 
be  subsequently  acquired,  such  defects  are  all  cured  by  a  subsequent 
dehvery  of  the  property  to  the  mortgagees,  as  against  parties  who  have 
not  acquired  paramount  rights  before  such  delivery  :  Id. 

The  delivery  in  such  a  case  must  be  such  an  actual  transfer  of  the 
possession  and  control  of  the  property  that  if  it  were  destroyed  the  loss 
would  be  that  of  the  mortgagee :  Id. 

Where  the  property  is  bulky  and  incapable  of  manual  delivery,  as  in 
the  case  of  logs,  it  is  sufficient  that  the  mortgagor  goes  with  the  mort- 
g^ee  to  the  place  where  it  lies,  and  points  it  out  to  the  latter  as  the 
property  included  in  the  mortgage,  and  which  he  thereby  transfers  to 
the  mortgagee's  possession  :  Id. 

Where  the  agreement  for  the  sale  of  logs  is,  that  the  vendee  shall 
take  title  to  them  as  soon  as  they  are  gotten  out  and  deposited  in  a  cer- 
tain place,  the  title  will  pass  when  the  logs  are  deposited  at  the  place 
designated  (if  that  was  the  intention  of  the  parties  in  making  the  oon- 
traot),  even  though  the  vendor  is  still  required  to  scale  them  :  Id. 

Municipal  Corporation. 

Streets — Grade — Repairs. — A  city  has  full  control  over  the  grade  of 
its  streets,  and  may  adopt  such  angle  as  the  authorities  may  choose,  and 
may  lower  or  elevate  it  at  will,  and  the  owners  of  lots  adjacent  to  the 
street  cannot  call  it  to  account  for  errors  of  judgment  in  fixing  the  grade, 
or  recover  damage  for  inconvenience  or  expenses  produced  in  adjusting 
the  level  of  their  premises  with  the  street.  But  a  city  has  no  more 
power  over  its  streets  than  a  private  person  has  over  his  own  land,  and 
the  city,  under  the  plea  of  public  convenience,  cannot  be  allowed  to 
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exercise  that  domii^on,  to  the  injary  of  the  property  of  another,  in  a 
mode  that  woiild  render  an  individual  liable  to  damages,  without  itself 
becoming  responsible.  The  rule  of  law  which  protects  the  right  of  pro- 
perty of  one  individual  against  another  individual,  must  protect  it  from 
similar  aggressions  on  the  part  of  municipal  corporations :  Oity  of  Aurora 
V.  Reed.bl  l\\. 

If  a  city,  in  fixing  the  grade  of  a  street,  turns  a  stream  of  water  and 
mud  on  the  grounds  or  cellar  of  a  citizen,  or  creates  in  his  neighborhood 
a  stagnant  pond  that  generates  disease,  it  becomes  liable  to  respond  in 
damages:  Id, 

Where  the  oity,  through  its  proper  officer,  fixes  the  grade  of  a  street, 
and  property-owners  improve  the  street  under  the  direction  of  the  officer, 
and  the  improvement  of  the  street  is  so  made  that  wkter  from  rains  and 
melting  snow  runs  to  and  discharges  itself  over  a  lot  owned  by  an  indi- 
vidual, the  city  is  liable  for  damages.  The  city  has  no  right  to  turn 
surface-water  on  private  property,  nor  does  it  change  the  principle  that 
the  street  was  improved  before  the  lot  was.  Nor  does  it  change  the  lia- 
bility of  the  city,lby  showing  that  other  property-owners  on  the  strefet 
filled  up  a  portion  thereof  in  front  of  their  lots,  so  as  to  turn  the  water 
on  plaintiff's  house.  If  the  officials  of  a  city  permit  persons  to  place 
obstructions  in  the  streets,  the  city  will  be  liable  for  injury  resulting 
therefrom  i  Id, 

It  is  no  defence  to  show  that  plaintiff  might  have  dug  ditches  that 
would  have  protected  his  property ;  he  was  under  no  legal  obligation  to 
do  so,  and  the  city  was.  It  was  the  duty  of  the  city  to  provide  proper 
sewerage  to  carry  off  such  water.  It  is  armed  with  ample  power  to  pro- 
vide proper  means  therefor;  if  necessary,  it  could  condemn  ground  for 
the  construction  of  sewers,  or  use  the  streets  therefor  as  far  as  practi- 
cable :  Id, 

Navigable  Waters. 

RighU  of  Riparian  Otoner  under  Laws  of  United  States — Bridges, 
Dams^f&c. — Control  of  State  over — Ordinance  o/1787. — Under  the  laws 
of  the  United  States,  tho  title  of  the  purchaser  of  lands  bordering  on 
a  navigable  stream  stops  at  the  edge  of  the  stream,  and  does  not  extend 
to  the  centre ;  but  he  has  the  same  right  to  construct  suitable  landings 
and  wharves  as  riparian  proprietors  on  navigable  waters  affected  by  the 
tide :    Wisconsin  Imp.  Co.  v.  Lyons,  30  or  31  Wis. 

In  holding  that  the  title  of  the  purchaser  extends  to  the  centre  of  the 
stream,  this  coUrt  also  held  (Jones  v.  Fettibone,  2  Wis.  319),  that  he 
took  subject  to  the  public  right  of  navigation  ;  and  this  includes  the 
right  of  the  public  to  do  anything  within  the  banks  of  the  stream  which 
may  be  considered  necessary  for  the  benefit  of  commerce  and  naviga- 
tion :  Id. 

The  legislature  has  power  to  prohibit  th^  erection  of  any  dam,  bridge 
or  other  structure  within  or  over  any  navigable  stream,  which  may  ob- 
struct or  impede  the  free  navigation  thereof:  Id. 

By  the  ordinance  of  1787,  the  constitution  of  this  state,  the  articles 
of  compact  between  it  and  the  United  States,  and  sec.  1,  ch.  41,  K.  S., 
the  Mississippi  river  and  the  navigable  waters  leading  into  it  and  the  St. 
Lawrence,  are  declared  to  be  common  highways,  and  for  ever  free,  &c. ; 
and  this  description  includes  the  Wisconsin  river :  Id. 
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By  sec.  2,  ch.  41,  R.  S.,  "  all  rivers  and  streams  of  water  in  this  state, 
in  all  places  where  the  same  have  been  meandered,  and  returned  as 
navigable  by  the  surveyors  employed  by  the  United  States  government," 
are  "  declared  navigable  to  such  an  extent  that  no  dam,  bridge  or  other 
obstruction  may  be  made  in  or  over  the  same,  without  the  permission  of 
the  legislature."  Defendant,  without  legislative  permission,  built  a  dam 
in  the  Wisconsin  river  at  a  place  where  it  is  navigable  in  fact.  Held. 
that  the  erection  and  maintenance  of  such  dam  is  unlawful,  whether  it 
docs  or  does  not  interfere  with  the  navigation  of  the  river:  Id. 

The  plaintiff  company  having  sustained  damage  from  the  erection  and 
maintenance  of  said  dam,  in  the  loss  of  tolls  to  the  amount  of  $600, 
may  maintain  an  action  for  relief  against  the  further  construction  $Lnd 
maintenance  thereof:  Id. 

Partnership.     See  BanJcruptct/ ;   Contract;  Insurance. 

Practice. 

Trial  hy  the  Court  instead  of  the  Jury — Effect  when  the  Court,  consist- 
ing of  two  Judges^  fail  to  a^ree. — Where  a  party,  in  virtue  of  article  30, 
section  91,  of  the  Code,  elects  to  be  tried  by  the  court  instead  of  the 
jury,  and  the  trial  takes  place,  the  court  is  substituted  for  the  jury,  and 
has  the  same  duties  and  functions  to  perform  in  passing  upon  the  guilt 
or  inhocence  of  the  accused ;  and  unless  the  party  charged  is  deter- 
mined to  be  guilty  or  not  guilty,  there  can  be  no  judgment  either  of 
conviction  or  acquittal :  League  v.  State^  36  Md. 

Where  a  party,  indictod  for  murder,  instead  of  being  tried  by  the 
jury,  is  tried  by  the  court,  consisting  of  two  judges,  and  they  fail  to 
agree,  he  is  left  in  the  same  position  as  if  no  trial  had  taken  place.  It 
is  in  law  a  mis-trial,  and  a  re-trial  must  of  necessity  be  had :  Id. 

Eailroad. 

Passenger — Removal  from  Railroad  Train — Damages. — Where  a 
passenger  went  upon  a  train  of  cars,  and  offered  a  worthless  piece  of 
paper,  claiming  it  to  be  a  pass,  and  on  being  informed  that  it  was  not  a 
pass,  and  the  passenger  refused  to  pay  fare  or  leave  the  train,  the  ser- 
vants of  the  company  had  a  right  to  remove  such  passenger  from  the 
train  at  a  regular  station,  and  they  may  use  the  necessary  force  for  the 
purpose :  Chicago^  Rock  Island  and  Pacific  Railway  Co.  v.  Herring, 
57  Ills. 

In  such  a  case  it  is  error  to  instruct  the  jury,  in  estimating  damages, 
that  they  may  consider  whether  the  plaintiff  in  good  faith  believed  she 
had  a  pass,  and  offered  it  in  good  faith,  although  the  paper  was  not  a  pass. 
It  was  the  duty  of  the  passenger,  on  being  informed  that  it  was  not  a  pass, 
to  either  pay  the  fare  or  leave  the  train  at  the  first  station :  Id. 

IP,  in  such  a  case,  the  employees  of  a  railroad  use  more  force  than  is 
necessary,  then  the  company  would  be  liable  to  damages,  and  the  ques- 
tion of  the  good  faith  of  the  passenger,  believing  she  had  a  valid  pass,  is 
wholly  immaterial  in  assessing  damages  :  Id. 

It  is  not  error  in  such  a  case  to  instruct  the  jury,  that  if  the  servants 
wilfully  and  negligently  injured  plaintiff,  they  would  be  authorized  to 
give  exemplary  damages ;  as  they  were  engaged  in  the  furtherance  and 
execution  of  the  business  of  the  company,  the  company  were  liable  for 
the  misconduct  and  negligence  of  their  servants  when  thus  engaged  :  Id. 
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Replevin. 

Evidence — Pleadings. — The  averment  in  a  plea  in  a  replevin  suit,  of 
property  in  the  defendant,  being  but  inducement  to  a  traverse  of  the 
averment  in  the  declaration  of  property  in  the  plaintiff,  and  such  plea 
having  put  plaintiff  to  the  proof  of"  property  in  himself,  any  evidence 
which  tends  to  show  the  plaintiff  is  not  the  owner  is  legitimate,  and  it 
is  error  to  reject  it  on  the  trial  of  the  issue :  Constantine  v.  Foster^  57 
Ills. 

The  14th  section  of  the  Practice  Act,  R.  S.  1845,  does  not  change 
the  rules  of  pleading  in  the  action  of  replevin,  so  as  to  require  a  plea  of 
property  in  a  stranger,  before  such  proof  can  be  made,  where  the  owner- 
ship of  the  plaintiff  is  traversed :  Id 

When  the  averment  in  the  declaration  of  ownership  by  the  plaintiff 
is  traversed,  he  is  put  on  proof  of  title  against  the  world,  and  he  must 
prove  title  to  recover;  in  a  plea  of  property  in  the  defendant,  or  a 
stranger  traversing  plaintiff's  ownership,  the  only  issuable  fact  in  the 
plea  is  the  plaintiff's  ownership,  and  he  must  recover  on  his  title,  and 
the  burden  of  the  proof  is  on  him  :  Id, 

Under  such  an  issue  it  is  error  to  prevent  the  defendant  from  proving 
property  in  a  third  person.  It  is  pertinent  to  the  issue,  and  tends  to 
prove  the  plaintiff  was  not  the  owner,  and  even  under  the  plea  of  non 
detinet,  it  is  competent  for  the  defendant  to  prove  that  the  plaintiff  is 
not  entitled  to  possession  of  the  property :  Id. 

Riparian  Owner.     See  Navigable  Waters, 

Shipping.    See  Admiralty. 

Bin  of  Lading — Ship's  Bill. — The  contract  between  a  ship  and  the 
shipper  is  that  which  b  contained  in  the  bills  of  lading  delivered  to  the 
shipper.  The  bill  retained  bv  the  ship,  or  "  ship's  bill,"  as  it  is  some- 
times called,  is  designed  only  for  its  own  information  and  convenience  ', 
not  for  evidence,  as  between  the  parties,  of  what  their  agreement  was. 
If  it  differs  from  the  others,  they  must  be  considered  as  the  true- and 
only  evidence  of  the  contract :   The  Thames,  14  Wall. 

By  issuing  bills  of  lading  for  merchandise,  stipulating  for  a  delivery 
to  order,  the  ship  becomes  bound  to  deliver  it  to  no  one  who  has  not  the 
order  of  the  shipper.  It  is  no  excuse  for  a  delivery  to  the  wrong  per- 
sons that  the  endorsee  of  the  bills  of  lading  was  unknown,  and  that 
notice  of  the  arrival  of  the  merchandise  could  not  be  given  to  him. 
Diligent  inquiry  for  the  consignee,  at  least,  is  a  duty.  And  if,  after 
inquiry,  the  consignee  or  the  endorsee  of  a  bill  of  lading  for  delivery  to 
r»rder  cannot  be  found,  the  duty  of  the  carrier  is  to  retain  the  goods 
until  they  are  claimed,  or  to  store  them  prudently  for  and  on  account  of 
their  owner.  He  has  no  right,  under  any  circumstances,  to  deliver  them 
to  a  stranger  :  Id. 

The  endorsee  of  a  bill  of  lading  may  libel  the  vessel  on  which  the 
goods  are  shipped,  for  failure  to  deliver  them,  though  he  may  be  but  an 
agent  or  trustee  of  the  goods  for  others;  as,  ex,  gr.y  the  cashier  of  a 
bank :  Id. 

Slave.     See  Hushand  and  Wife. 
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Stamp. 

Stamping  hy  Collector  ofter  Execution  of  Paper — Endorsement  of 
iVote.— The  5th  section  of  the  Act  of  July  14th  1870,  16  Stat,  at  Large 
257,  by  which  the  power  of  collectors  of  internal  revenue  to  post-stamp 
certain  instruments  of  writing  and  remit  penalties  for  the  non-stamping 
of  them  when  issued,  is  extended  in  point  of  time,  applies  to  notes  issued 
before  the  passage  of  the  act  as  well  as  to  notes  issued  subsequently : 
Pugh  V.  McCormick,  14  Wall. 

An  endorsement  of  a  promissory  note  need  not  be  stamped  under  any 
existing  statutes  of  the  United  States :  Id. 

Nor  a  waiver  in  writing,  by  an  endorser,  of  demand  of  payment  and 
notice  of  dishonor :  Id, 

Statute.    See  Error. 

Street.     See  Municipal  Corporation. 

Supreme  Court  of  United  States. 

Error  to  State  Courts — Faith  and  Credit  to  Proceedings  in  other 
States. — ^To  bring  a  case  here  under  the  25th  section  of  the  Judiciary 
Act,  on  the  ground  that  the  provision  of  the  Constitution  which  ordains 
that  <<full  &ith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state,"  has  been 
violated  by  a  refusal  of  the  highest  state  court  to  give  proper  effect  to  a 
judicial  record  of  another  state,  it  b  necessary  that  it  appear  that  the 
record  have  been  authenticated  iin  the  mode  prescribed  by  the  Act  of 
May  26th  1790,  "to  prescribe  the  mode  in  which  the  public  acts,* 
records  and  judicial  proceedings  in  each  state  shall  be  authenticated,  so 
as  to  take  effect  in  every  other  state :"   Caperton  v.  Ballard,  14  Wall. 

Tax  Title.     See  Mortgage. 

Township.     See  Highway. 

Trust. 

Commissions — Use  of  Money  hy  Trustee  in  his  own  BvMness — WiU 
not  he  removed  for  every  violation  of  Duty. — A  cestui  que  trust  is  entitled 
to  have  the  interest  on  the  fund  held  in  trust  for  her,  paid  to  her  yearly, 
without  any  deductions  for  commissions,  until  commissions  are  allowed 
and  settled  by  the  proper  court :  Laihrop  v.  Sm^ey,  8  C.  E.  Green. 

A  trustee  who  uses  the  trust  fund  in  his  own  business,  like  any  other 
debtor,  must  seek  the  cestui  que  trust  to  pay  the  interest.  Id. 

A  trustee  who,  contrary  to  the  directions  of  the  will,  fails  to  invest 
the  fund,  but  in  flagrant  violation  of  the  trust,  uses  the  money  in  his 
own  business,  is  not  entitled  to  commission  :  Id. 

The  trustee  using  the  trust  fund,  having  retained  the  interest,  must 
pay  interest  upon  it  from  the  day  it  became  due  :  Id. 

A  trustee  will  not  be  removed  for  every  violation  of  duty.  For  acts 
done  in  bad  faith,  or  that  have  diminished  or  endangered  the  trust  fund 
without  bad  faith,  it  is  the  duty  of  the  court  to  remove  him  :  Id. 

But  when  it  appears  that  the  trustee  is  a  responsible  man,  of  large 
property,  and  engaged  in  no  hazardous  business,  and  that  the  fund  has 
not  been  in  any  danger,  and  that  he  supposed  the  money  was  as  safe  in 
hifl  hands  as  in  any  investment  he  could  make,  and  that  retaining  it 
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wonld  save  expenses  to  the  fund,  his  good  faith  is  not  impeached  and  he 
will  not  be  removed  :  Id. 

Whether  a  co-trustee,  who  has  paid  no  attention  to  the  fund,  but  left 
its  administration  entirely  in  the  hands  of  the  acting  trustee,  will  be  re- 
moved, depends  upon  the  conduct  of  the  acting  trustee.  Under  the 
circumstances  of  this  case  he  will  not  be  removed  :  Id. 

Vexatious  and  troublesome  conduct  on  the  part  of  a  trustee  may  be 
good  grounds  for  removing  him  from  the  trust,  but  held  insufficient  for 
that  purpose  in  this  case :  Id. 

The  fund  must  be  invested  on  bond  and  mortgage  at  the  highest  rate 
of  interest  allowed  by  law,  if  such  investment  can  be  procured,  and  so 
as  not  to  be  subjeob  to  taxes  if  the  trustee  resides  in  a  part  of  the  state 
where  such  exemption  exists :  Id. 

USAOB. 

Eocpress  Contract — Presumptions  from  Usage — Usury, — In  actions 
upon  express  contracts,  proof  of  usage  is  admitted  on  the  ground  that  it 
serves  to  explain  and  ascertain  the  intent  o{  the  parties  upon  some  point 
as  to  which  their  contract  is  silent :  Lamh  v.  Klaus,  30  or  31  Wis. 

The  usage  shown  should  be  so  long-continued  and  well  known  and 
settled,  and  uniformly  acted  upon,  as  to  raise  a  presumption  that  it  was 
known  to  both  contracting  parties,  and  that  their  contract  was  made 
with  reference  to  it :  Id. 

It  is  not  necessary,  however,  to  show  Aotr  long  a  usage  has  continued, 
if  it  is  otherwise  shown  to  have  been  known  to  the  parties  and  their 
contract  made  with  reference  to  it :  Id. 

Where  there  is  a  written  contract  to  manufacture  and  deliver  goods, 
and  money  is  advanced  thereon,  a  usage  to  pay  interest  on  such 
advances  at  ten  per  cent,  is  not  contrary  to  the  terms  of  the  written 
contract,  although  nothing  is  said  of  interest  therein :  Id. 

Where  the  party  who  made  the  advances  claimed  by  his  pleading  that 
there  was  a  mistcJce  in  the  written  contract,  and  that  the  obligation  to 
pay  interest  at  ten  per  cent,  should  have  been  expressed  therein,  and 
asked  to  have  the  instrument  reformed,  and  this  equitable  issue  was  first 
tried  and  detertnined  against  him,  the  court  adjudging  that  the  written 
contract  '^  expressed  fully  the  intentions  of  the  parties,  and  was  the  real 
contract  between  them :"  Held,  that  this  must  be  construed  to  mean 
merely  that  the  written  contract  expresses  all  that  the  parties  m^ant  to 
esmress  therein  ;  and  it  does  not  estop  either  party  from  proving  a  usage 
which  entered  into  the  agreement :  Id. 

A  usage  to  pay  ten  per  cent,  interest  on  advances  is  like  any  other 
unwritten  promise  to  pay  that  rate,  and  is  good  to  enforce  payment  of 
interest  at  seven  per  cent.,  the  rate  allowed  by  law  where  there  is  an 
obligation  to  pay  interest  and  no  written  agreement  for  a  higher  rate :  Id. 

UsuBY.     See  Usage. 

Vendor  and  Purchaser.    See  Mortgage. 

Delivery — Intention  to  part  with  Title. — Under  a  contract  that  A. 
shall  get  out  logs  and  deposit  them  at  a  certain  spot,  and  that  as  fast  as 
tbey  are  so  deposited  the  title  shall  vest  in  B.,  the  actual  deposit  of  the 
logs  by  A.  at  the  place  named  parses  the  title  to  B. ;  and  it  makes  no 
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difference  whether  or  not,  at  the  time  of  so  depositing  the  log^j  A. 
"intended  then  and  there  to  deliver  them  to  B.,  and  to  part  with  his 
property  in  them  :"  Morrow  v.  CampheU  e^  a/.,  30  or  31  Wis. 

Sale  or  Return. — Where  a  party  agrees  to  take  a  reaper  and  mower 
on  trial,  with  the  understanding  that  if  it  suit  him,  he  will  pay  the  price 
demanded,  and  if  it  do  not,  he  will  return  it  to  the  place  whence  he  took 
it,  and  he  fails  to  return  it,  or  give  any  notice  of  his  dissatisfaction  with 
its  performance  to  the  vendor,  the  latter  is  justified  in  treating  the  trans- 
action as  an  absolute  sale,  and  entitled  to  recover  the  contract  price : 
Spickler  v.  Marsh,  36  Md. 

Warranty. 

In  an  actioa  for  a  breach  of  warranty  on  the  sale  of  a  pair  of  horses, 
the  warranty  was  shown  to  have  been  a  qualified  and  conditional  one, 
involving  the  necessity  of  the  plaintiff's  following  the  condition,  viz.,  to 
treat  the  defect  (a  bunch  on  the  leg),  with  salt  and  vinegar :  Hdd,  That 
the  plaintiff  was  bound  to  treat  it,  and  that  this  was  a  good  excuse  for 
refusing  to  try  another  treatment,  which  might  hazard  th6  effect  of  the 
warranty :  Smith  v.  Borst,  63  Barb. 

Way.     See  Easement. 

Witness.     See  Husband  and  Wi/a. 
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The  Ancient  Commonwealth. — In  response  to  many  inquiries  about  the 
work  of  Fustel  de  Coulanges  reviewed  by  Mr.  Parsons  in  our  number  for 
August  last,  we  have  not  been  able  to  ascertain  that  any  translation  has 
appeared  in  English,  but  the  researches  of  de  Coulanfres  are  embodied  with- 
out essential  variation  from  his  text,  in  **  Aryan  Civilization,"  by  Rev.  T. 
Childe  Barker,  published  by  Parker,  London,  which  can  probably  be  obtained 
through  any  of  the  importing  houses  of  the  principal  cities. 
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THE  LAW  OF  RELIGIOUS  SOCIETIES  AND  CHURCH 
CORPORATIONS  IN  OHIO.^ 

Thb  history  and  law  of  religious  societies  and  church  corpora- 
tions in  the  United  States  would  form  the  subject  of  an  instructive 
and  useful  work.  It  is  not  proposed  to  attempt  this  now,  but  only 
to  present  some  features  of  the  law  of  religious  societies  and  church* 

*  This  title  has  been  adopted  for  the  sake  of  brerity,  and  as  perhaps  sufficiently 
indicaUre  of  the  purpose  intended.  The  mode  of  acquiring,  holding,  managing 
and  disposing  of  property  for  religions  societies  and  chnrcbes,  trusts  for  their  nsey 
and  some  legal  and  equitable  principles  and  statutory  proTisions  as  to  all  these* 
and  other  cognate  subjects,  will  be  considered.  On  this  subject  see  Tyler's  Ame^ 
rican  Ecclesiastical  Law :  Albany,  1866 ;  Vinton's  Manual,  Commentaries  oa 
General  Canon  Law  and  Const.  Prot.  Episc.  Church  in  the  United  States  f  Hoff^ 
roan  on  the  Law  of  the  Church ;  Duke  on  Charitable  Uses ;  Shelford  on  Mort> 
main;  Fennock's  Church  Key:  Cambridge,i Sng.,  1870;  Buck's  Ecclesiastical 
Lftw  of  Massachusetts:)  Boston,  1866;  Cripps'  Law  of  the  Church  and  Clergy: 
London,  1863;  Hoffman's  Ecclesiastical  Law  of  New  York,  and  other  works 
cited  in  Vinton's  Manual,  IX. ;  Perry  on  Trusts ;  Hill  on  Trustees  ;  Tiffany  & 
Bullard  on  Trusts ;  Lewin's  Treatise  on  Trusts  ;  and  various  authorities  cited  in 
notes,  pott, 

*  BouTier  says:  *'  Church,  In  a  moral  or  spiritual  sense  this  word  signifies  a 
society  of  persons  who  profess  religion ;  and  in  a  physical  or  material  sense,  the 
place  where  such  persons  assemble.  The  term  church  is  nomen  collectivum;  it 
comprehends  the  chancel,  aisles  and  body  of  the  church.    Ham.  N.  P.  204." 

Webster  gives  ten  definitions  of  the  noun  Church,  including  that  of  ^'  a  house 
consecrated  to  the  worship  of  Ood  among  Christians  ;"  ^*  the  collective  body  of 
Christians  ;"  **  a  pardcnlar  number  of  Christians  united  under  one  form  of  ecclesi- 
astical government,"  &c. ;  **  the  followers  of  Christ  in  a  particular  city  or  pro- 
vince," &c. 
Tertullian  says  :  **C^i  treSj  ecdesia  est,  licet  /aict."  Wherever  there  are  three, 
Vol.  XXI.— 13  b  (201) 
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corporations  in  Ohio,  as  they  exist  by  common  law  and  equity 
principles,  and  by  statutory  regulations.  In  doing  this,  princi- 
ples may  be  stated,  to  a  limited  extent,  having  a  more  or  less 
general  application  in  other  states.      The  National  and   State 

although  of  the  laitj,  there  is  a  church :  2  Clark's  Com.  183,  notes  to  xx  Judges. 
See  Presb.  Conf.  Faith  405-406,  and  notes  referring  to  scripture  for  definitions 
of '*  Church.'* 

For  learned  definitions  and  discussions  of  the  term  "  Church,"  see  this  title  in 
Buck's  Theological  Dictionary,  Smith's  Dictionary  of  the  BiWe,  &c.,  and  title 
**.Congregation."  Also,  5  Clark's  Com.,  Matt.  xvi.  in  Jvm;  Acts  ix.  31  ;  Acts 
xix.  in  fine.  See  19  Art.  of  Church  of  England ;  Baptist  Church  t.  Witherellf  3 
Paige  29S ;  Barber  y.  Fdiles,  16  Mass.  498  ;  Tyler's  Am.  Ecc.  Law,  JJ  828-9. 

It  has  been  said  in  a  very  valuable  work,  that  ^*the  only  religious  societies  re- 
cognised in  law  are  those  which  are  incorporated."  Tyler,  {  102.  It  is  not  pro- 
bable that  this  was  intended  to  be  literally  correct  in  every  respect.  In  some  states 
there  are  statutes  which  affix  penalties  to  disturbing  their  meetings :  Ohio,  Act 
Feb.  17,  1831 ;  29  vol.  161 ;    S.  &  C.  Stat.  448. 

The  members  of  a  religious  society  might  acquire  property  and  have  rights  as  a 
quasi  partnership.  Gaselys  v.  Socieiift  13  Ohio  St.  144 ;  Christian  Sod.  v.  Ma- 
comber,  5  Mete.  15.%;  Weld  v.  May,  9  Cush.  181  ;  Jejls  v.  York,  10  Id.  392; 
Sawyer  v.  Baldwin,  II  Pick.  492.  And  it  will  be  shown  that  devises  to  unincor- 
porated societies  will  often  be  sustained  in  courts  of  eqtfity. 

By  the  expression,  '*the  law  of  religious  societies,"  is  meant  the  constitutional 
and  statutory  provisions  and  general  common  law  and  equity  principles  especially 
relating  to  such  societies  and  those  acting  for  them.  There  are  for  the  purposes 
here  intended  two  meanings  attached  to  the  words  *' religious  societies."  In  one 
sense  a  *'  religious  society"  consists  of  a  number  of  persons  united  by  some  under- 
standing or  arrangement  to  maintain  religious  worship  or  discussion,  whether 
incorporated  or  not.  Baptist  Church  v.  Witherell,  3  Paige  296  ;  4  Wend.  494 ; 
9  Id.  414  ;  4  Barb.  S.  C.  R.  80 ;  11  N.  T.  Rep.  243  ;  2  Kent's  Com.  274. 

It  has  been  intimated  that  the  phrase  ''religious  society"  is  limited  to~a  parti- 
cular **  voluntary  association."  Tyler's  Am.  Ecc.  Law,  J  100.  But  when  we 
speak  of  the  Society  of  Friends  we  may  mean  that  denomination  of  Christians  of 
whatever  number  of  particular  societies  composed.  Therefore,  in  another  sense, 
a  religious  society  is  the  collective  body  or  aggregate  of  the  different  societies  or 
congregations  having  a  common  or  similar  faith.  The  Ohio  General  Corporation 
Act  of  May  1,  1852,  employs  the  terms  ''religions  societies"  in  giving  the  power 
to  create  religious  corporations ;  and  this  is  the  expression  generally  used  in 
Digests. 

The  terms  church  and  society  are  frequently  used  as  synonjrmous.  In  addition  to 
this,  the  noun  "  Church"  designates  a  house  used  for  worship  or  religious  exercises. 
**  Church  corporation,"  in  a  comprehensive  sense,  includes,  1.  The  corporate 
organization  of  a  particular  religious  society  or  church  ;  2.  The  general  corporate 
eiganization,  acting  on  behalf  of  or  representing  for  religious  purposes  a  collective 
aggregate  of  different  religious  societies  having  a  common  faith ;  and  3.  Perhaps 
the  different  corporations  under  the  patronage  or  control  of  a  religions  society,  or 
organized  to  advance  the  objects  of  such  society,  for  religious,  benevolent,  educa- 
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Constitutions,  and  the  duplex  character  of  government  in  the 
United  States,  give  rise  to  questions  which  cannot  be  made  under 
other  and  different  forms  of  nationalities.  Here  power  is  par- 
titioned between  the  National  and  State  Governments.  The 
National  Constitution  declares  that,*  "no  religious  quali6cation 
or  test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust  under  the  United  States;''*  and  that  "Congress  shall 
make  no  law  respecting  an  establishment  of  religion,  or  prohibit- 
ing the  free  exercise  thereof."* 

tional,  or  charitable  purposes.  See  note  26,  post.  The  main  design  now  is  only 
to  consider  the  first  of  these  three  classes  of  corporations. 

'  Every  clause  of  the  Constitution  of  course  has  an  object.  The  statute  of  25 
Charles  II.  required  '<  an  oath  and  declaration  against  transubstantiation,  which 
all  officers,  civil  and  military,  were  formerly  obliged  to  take,  within  six  months 
after  their  admission.'*  "Webster  Die.  "  Test."  This  clause  prohibited  any  religious 
tesL  Story's  Const.  H  184-754 ;  Paschal's  An.  Const,  n.*,  242-4  ;  Biackst.  Con. 
44-53,  57  ;  2  Kent,  Lect.  24-34,  35 ;  Rawle's  Const.,  ch.  10,  p.  121. 

The  Articles  of  Confederation  bound  the  states  ''  to  assist  each  other  against  all 
force  offered  to  or  attacks  made  upon  them,  or  any  of  them,  on  account  of  reli' 
gion,"  &c.     Art.  3. 

And  see  Ordinance  of  Congress,  July  13,  1787,  Art.  3. 

*  Const.  Art.  6.  Ex  parte  Garland^  4  Wallace  398  ;  Andrew  v.  Dihle  Society^ 
4  Sandf.  N.  Y.  156 ;  Ai/ers  v.  M.  E.  Church,  3  Id.  351. 

s  Art.  ],  Amendments  ;  Pasoh.  Aii.  Const,  n.  245  ;  4  Wallace  398  ;  1  Kent 
633  (11  cd.,  pt  4,  Lect.  24)  ;  Story's  Const.  JJ  1870-9.  The  object  of  this  was 
to  prevent  any  national  ecclesiastical  establishment.  In  England 'the  Establish- 
ment, or  Established  Church,  was  recognised  and  supported  by  the  state :  Story's 
Const.,  i  1877  ;  2  Lloyd's  Debates  195-197.  For  a  discussion  of  the  subject,  see 
2  Kent's  Com.  (11  ed.)  Lect.  24,  pp.  35-37 ;  notes  1,  a,  6,  c,  c? ;  Rawle's  Const., 
ch.  10,  pp.  121,  122  ;  Montesq.  Spirit  of  Laws,  B.  24,  ch.  3,  5  ;  1  Tuck.  Black. 
Com.  App.  296 ;  2  Id.  note  G,  pp.  10,  1 1  ;  4  Black.  Com.  41-59  ;  Lord  King's 
Life  of  Locke  373 ;  JefTersoii's  Notes  on  Virginia  264-270 ;  Story's  Const., 
{J  1870-1879;  People  r.  Haggles^  8  Johns.  160;  Vidal  v.  Glrard's  Executors, 
2  How.  127. 

Opinions  of  early  statesmen  as  to  an  Established  Religion  :  1  Madison's 
Writings  13,  111,  116,  130,  140,  144,  148,  154,  159,  161,  163,  169,  175,208, 
214,  274 ;  3  Id.  179,  204,  242,  276,  307,  526,  543,  605  5  4  Id.  342,  430,  478  ;  3 
Works  of  John  Adams  449-487  ;  4  Id.  367  ;  6  Id.^517  ;  7  Id.  173 ;  10  Id.  45,  56, 
67,  82,  186,  188,  229,  235,  254 ;  1  Jefferson's  Works  38,  39,  45,  174  ;  6  Jeffer- 
son 23V  ;  8  Id.  113-137. 

See  Robertson's  Hist.  Charles  V.,  ch.  5,  pp.  54,  141,  315;  LindenmuUer  y. 
People^  21  How.  Pr.  R.  156  ;  People  v.  Ruggles,  8  Johns.  291. 

For  a  discussion  of  the  policy  of  a  church  establishment,  see  Buck's  Theological 
Dictionary,  title  "Establishments,"  where  it  is  said  :  "  Should  the  reader  be  de- 
sirous of  prosecuting  the  subject  further,  he  may  consult  Warburton's  Alliance 
between  Church  and  State ;   Christie's  Essay  on  Establishments  ;    Paley's  Moral 
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These,  provisions  impose  no  limitation  on  the  authority  of  the 
states  f  but  the  XIYth  article  of  amendments  imposes  a  limitation 

Philosophy,  toI.  2,  ch.  10 ;  Bishop  Law's  Theory  of  Religion ;  Watts*s  Ciril 
Power  in  Things  Sacred,  third  Tolume  of  his  works  ;  Hall's  Liberty  of  the  Press, 
I  5;  Conder*s  Protestant  Nonconformity;  Mrs.  H.  Moore's  Hints  on  Forming 
the  Character  of  a  Young  Princess,  vol.  2,  p.  350 ;  but  especially  Ranken  an<l 
Graham's  pieces  on  the  subject,  the  former  for  and  the  latter  against  establish- 
ments." 

8  Livingston  v.  Moore,  7  Pet.  551  ;  Foxy.  Ohio,  5  How.  434  ;  Dale  r.  Kimball, 
6  Maine  171;  Jones  v.  Carey,  6  Id.  448;  Parish  v.  Wylie,  43  Id.  387; 
Tyler's  Ecc.  L.,  ch.  25,  cites  Osgood  t.  Bradley,  7  Id.  411  ;  Fernald  r.  Lewis, 
6  Id.  264  ;  Anderson  t.  Brock,  3  Id.  243 ;  First  Parish  v.  Winthrap,  1  Id. 
'208  ;  Richardson  v.  Broum,  6  Id.  355;  Shapleigh  v.  Pillsbury,  1  Id.  271  ;  Sewttll 
V.  Cargill,  15  Id.  14,  8.  c.  19  Id.  288;  Bisbeer,  Evans,  4  Id.  374;  Cargill  r. 
Seufall,  15  Id.  288  ;  Parsor^fieldr,  Dalton,  5  Id.  217  ;  Cox  v.  Walker,  26  Id.  504  ; 
James  v.  Covtan.  12  S.  &  R.  221  ;  Bater  v.  People,  3  Cow.  688 ;  Barron  r.  Mayor 
of  Baltimore,  7  Pet.  24^;  Bonaparte  r.  C  i'  A.  R,  Co.,  Baldwin  220;  Story's 
Const.  ?  1878  ;  Ex  parte  Garland^  4  Wallace  397-399  ;  Permoli  r.  First  Munici- 
pality, 3  How.  589-609  ;  1  Kent  633. 

In  New  Hampshire  at  one  time  a  religions  test  was  by  the  Constitution  re- 
quired, which  excluded  Catholics  from  office.  And  see  4  Jofan  Adams's  Works 
279;  1  Madison's  Writings  162,  208,214.  And  the  Constitution  of  New  Hampsfiire, 
Part  ] ,  Art.  6,  empowers  the  legislature  to  authorize  towns,  parishes,  bodies  cor- 
porate and  religious  societies  to  make  provision,  at  their  own  expense,  for  the  sup- 
port and  maintenance  of  public  Protestant  teachers  of  religion.  Tyler,  J  18.  See  * 
Jones's  Defence  of  North  Carolina  317.  The  Constitution  of  North  Carolina 
restricted  offices  to  believers  in  the  Protestant  religion.  In  some  of  the  colonies 
churches  were  established  and  supported  by  law.  See  Hoffman's  Law  of  the 
Church  16,  et  seq.,  and  Vinton's  Manual  Prot.  Episc.  Ch.  U.  S.  2,  et  seq.,  for  a 
reference  to  the  laws.  See,  also,  5  John  Adams's  Works,  Appendix  495  ;  10  Id. 
186.  Tyler,  ch.  24,  cites  1  Colonial  His»ry  of  New  York  124;  2  Li.  618,  653, 
678,  692  ;  7  Col.  Hist.  N.  Y.  586  ;  3  Id.  262,  372,  688  ;  4  Id.  426,  Letter  D.  D. 
Barnard  to  New  York  Senate,  March  1857  ;  3  Doc.  Hist.  N.  Y.  111-114;  5  Col. 
Hist.  135-95,  838;  6  Col.  Hist.  192  ;  1  Madison's  Writings  162;  1  Jefferson's 
Works  38,  39,  45,  174;  5  Jefferson  237  ;  4  Id.  427  ;  7  Id.  170,  396  ;  Shrews- 
bury V.  Smith,  14  Pick.  297  ;  Baker  y.  Fales,  16  Mass.  499 ;  Terrm  v.  Taylor,  9 
Cranch  43  ;  Pawlet  v.  Clark,  9  Cranch  292;  Society,  ^c.  v.  Pawlet,  4  Pet.,  480  ; 
1  Pet.  Dig.  490  ;  Mason  v.  Muncaster,  9  Wheat.  445 ;  8.  C.  2  Cr.  C.  C.  274  ; 
Maun  V.  St.  Johns,  4  Cr.  C.  C.  116  ;  De  Ruyfer  y.  Trustees  St.  Peter's  Church,  3 
Barb.  Ch.  119;  Beebe  t.  Fales,  16  Mass.  498;  Commonwealth  v.  Roxbeny,  9  Gray 
R.  504,  and  notes;  1  Mass.  Records  214,  384 ;  1  Trumbull's  Hist.  Conn.  WO  ;  1 
Bancroft's  Hist.  U.  S.  124 ;  Select  Letters  of  Columbus,  3  Hakluyt,  per  Probisher 
in  1758,  cited  in  Tyler's  Ecc,  L.  ch.  1  ;  1  Kent's  Com.  7  ed.,  645-647. 

Under  the  ordinance  of  Congress  of  May  20,  1785  (1  Laws  U.  S.  563),  and 
Proceedings  of  Congress  under  the  Articles  of  Confederation,  July  23d,  26th 
and  27th,  1787,  and  the  Act  of  April  21,  1792,  the  section  29  of  land  in  each 
township  in  the  "  Ohio  Company's  Purchase"  in  Ohio  is  *'  given  perpetually  for  the 
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on  state  authority  by  declaring  that  ''no  state  shall  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens; nor  shall  any  state  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."' 

purposes  of  religion."  See  Act  of  Virginia,  October  session,  1783,  Chancery  Re- 
Tised,  1  Tol.  L.  U.  S.  47. 

The  laws  and  proceedings  of  Congress  on  this  subject  are  collated  in  Swan's 
Ohio  Land  Laws  of  1823,  pp.  15-25.  Similar  provision  is  made  in  ''  Sjmes's  Pur- 
chase,*' Swan's  Land  Laws  26-34.  The  Ohio  legislature  has  made  provision  for 
the  salo  of  these  lands,  and  for  leasing  thdse  not  sold.  The  proceeds  of  lands 
fold  are  invested  in  the  sinking  fund  of  the  state,  and  interest  thereon,  and  rents 
from  lands  leased  applied  to  the  support  of  religion.  The  Act  of  March  14, 1831, 
as  to  lands  leased  in  the  townships  where  these  lands  are,  provides*'*  that  each  and 
every  denomination  of  religious  societies,  after  giving  themselves  a  name,  shall  ap- 
point an  agent,  who  shall  produce  to  the  trustees  [of  the  township]  a  certificate 
containing  a  list  of  their  names  and  numbers,  specifying  that  they  are  citizens  of 
said  township ;  and  the  agent  shall  pay  over  an  equal  dividend  of  the  rents,  to  be 
appropriated  to  the  support  of  religion  at  the  discretion  of  each  society." 

And  it  has  been  decided  that  *' persons  having  no  system  of  religious  faith, 
wriuen  or  traditional,  cannot  be  deemed  a  denomination  or  sect."  A  library 
association  is  not  a  "religious  society."  Slate  v.  Trustees^  7  Ohio  St.  58;  State 
X.  Trustees^  11  Id.  24  ;  Ohio  v.  Township  Four^  2  Id.  108.  These  lands  are  called 
'*  Ministerial  Lands,"  and  the  fund  arising  therefrom  the  Ministerial  Fund.  See 
fisLSS.  Stat.  1799,  ch.  87,  J  2  ;  Turner  v.  liurlington,  16  Mass.  208  ;  Amesbury  v. 
Weed,  17  Id.  54  ;  Mason  v.  Whitney ,  1  Pick.  140;  Inglee  v.  Bozworthy  5  Id. 
501  ;  Ware  v.  Sherbcrn,  8  Cush.  267.  As  to  Louisiana,  see  Church  St.  Louis  v. 
Blanc^  8  Bob.  R.  52.  Act  of  Congress,  March  2,  1805  ;  Ordinance  of  Congress, 
July  13,  1787. 

7  Even  before  the  adoption  of  this  provision,  the  general  sentiment  of  this  conn- 
try  was  that  all  men  should  be  protected  by  law  in  the  enjoyment  of  religious 
opinions,  but  that  there  should  be  no  state  aid  or  preference  given  to  any.  3 
Writings  of  Madison  179  ;  1  Jefferson's  Works  39.  **Let  us  remember,"  says 
Vattel,  **  that  religion  is  no  farther  aa  affair  of  state  than  as  it  is  exterior  and 
publicly  established :  that  of  the  heart  can  only  depend  on  the  conscience.  *  * 
It  is  a  principle  of  fanaticism,  a  source  of  evils  and  the  most  notorious  injustice,  for 
weak  mortals  to  imagine  that  they  ought  to  take  up  the  cause  of  God,  maintain  his 
glory  by  acts  of  violence,  and  avenge  him  on  his  enemies."  '^Let  us  only  give 
to  sovereigns,"  said  a  great  statesman  and  an  excellent  citizen,  *^  let  us  give  them 
for  the  common  advantage  the  power  for  punishing  whatever  is  injurious  to  charity 
in  society ;  it  does  not  belong  to  human  justice  to  become  the  revenger  of  the 
cause  that  belongs  to  God."  Cicero,  who  was  as  able  and  as  great  in  state  affairs 
as  in  philosophy  and  eloquence,  thought  like  the  Duke  of  Sully.  In  the  laws  he 
proposed  relating  to  religion  he  says,  on  the  subject  of  piety  and  interior  religion, 
"If  any  one  conamits  a  fault,  God  will  revenge  it;"  but  he  declares  the  crime 
capital  that  should  be  committed  against  the  religious  ceremonies  established  for  the 
public  affairs,  and  in  which  the  whole  state  is  concerned.  The  wise  Romans  were 
yery  far  from  persecuting  a  man  for  his  creed :  they  only  required  that  people 
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Under  this  provision,  perhaps  no  state  could  give  any  pre- 
ference to  any  one  class  of  persons  because  of  their  religious 
opinions  over  any  other. 

The  question  whether,  or  how  far,  the  National  Government  could 
extend  its  protecting  care  in  the  states  over  the  right  of  persons 
to  enjoy  religious  opinions,  has  not  been  judicially  determined : 
Permoli  v.  First  Mun.y  3  How.  689-609 ;  Ux  parte  Garland^  4 
Wallace  399.®  It  may  derive  some  light  from  the  discussions  of 
the  last  few  years  in  Congress. 

There  is  no  restraint  upon  the  states  in  affording  legislative 
protection  to  the  enjoyment  of  religious  privileges,  equally  to  all 
persons,  unless  it  should  at  some  time  be  found  after  the  exercise 
of  such  pow^r  by  Congress  in  a  form  incompatible  with  that  of  a 
state. 

The  states  have  ample  power  to  regulate  and  control  the  man- 
agement of  property  for  religious  purposes.  It  is  probable  that 
all  the  states  have  made  statutory  provisions  securing  religious 
privileges,  and  for  the  management  and  control  of  property  for 
religious  purposes.*^ 

Many  if  not  most  of  such  rights  of  person  and  property  find 
protection  and  support  in  the  principles  of  common  law  and 
equity  jurisprudence.  By  the  common  law  it  is  the  right  of  natural' 
persons  to  dispose  of  every  kind  of  property  by  gift,  sale  or  last 
will  and  testament,  and  it  is  the  right  of  such  persons,  for  them- 
selves or  as  trustees,  and  of  corporations  within  the  scope  of  their 
powers,  to  receive  the  same  for  charitable  uses,  including  pur- 
poses of  religion. 

In  England,  and  in  some  of  the  states  of  our  Union,  these 
rights  have  been  either  aided  or  restrained  by  legislation. 

The  statutes  which  have  imposed  limitations  of  certain  descrip- 

Bhould  not  disturb  the  public  order. "  Vattel's  Law  of  Nations,  B.  I.,  ch.  xii.,  {133. 
Deorum  injuria  Diis  curae,  was  the  maxim  of  the  Romans.  '*  Let  the  gods  avenge 
their  own  wrongs.'*  IngersoU  arguendo^  in  the  Presbyterian  Church  Case,  Todd 
et  aL  V.  Green  et  a/.,  Sup.  Ct.  Pa.,  March  1839.  As  to  Roman  Toleration,  4  John 
Adams's  Works  530.  And  see  the  provisions  of  the  several  state  Constitutions, 
as  to  religious  toleration.     Tyler's  Ecc.  L.,  §  12,  <>/  seq, 

B  These  cases  were  prior  to  the  XlVth  Amendment  to  the  Constitution. 

•  See  authorities  cited  in  Lawrence's  Rep.  on  New  York  Election  Frauds, 
House  Rep.  31,  3  Sess.  40th  Congress,  Feb.  23,  1869,  p.  82. 

»o  Ohio  Const,  of  1802,  art.  viii.,  {J  8-27  ;  Ohio  Const,  of  1851,  art.  i.,  {  7; 
art.  yi.,  {  2 ;  art.  xii.,  {  2. 
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tions  upon  the  alienation  of  real  estate  for  charitable  uses,  are 
known  as  Mortmain  Statutes.^^ 

*<  The  Enf^ltsh  Mortmain  Statutes  prohibited  the  conreyance  or  settlement  of 
lands  (or  diaritable  uses  unless  by  deed  made  twelve  months  before  the  death  of 
the  donor  or  grantor.  By  the  statute  of  34  &  35  Hen.  8,  c.  5,  J  U,  and  the 
Stat.  9  Geo.  2,  c.  36,  devises  to  charitable  uses,  with  certain  exceptions,  are  void. 
And  see  stat.  15  Rich.  2,  c.  5  ;  Williams'  Real  Prop.  72.  These  statutes  hare  not 
been  generally  adopted  in  the  United  States  :  Williams  on  Real  Prop.  66.  See 
English  Mortmain  Act,  9  Geo.  2,  c.  36  ;  stat.  9  Geo.  4,  c.  85 ;  stat.  24  Vict.  c. 
9  ;  23  &  24  Vict.  c.  134  ;  25  Vict.  c.  17  ;  27  Vict.  c.  13  ;  26  &  27  Vict.  c.  106  ; 
16  &  17  Vict.  c.  137  ;  18  &  19  Vict.  c.  124  ;  23  &  24  Vict.  c.  136  ;  25  &  26  Vict. 
c  112  ;  4  &  5  Vict  c.  38  ;  7  &  8  Vict.  c.  37  ;  12  &  13  Vict.  c.  49  ;  14  &  15  Vict. 
c.  24 ;  l^&  16  Vict.  c.  49  ;  22  Vict.  c.  27  ;  17  &  18  Vict.  c.  102 ;  stat.  7  &  8 
Wra.  3,  c.  37  ;  1  Qreenl.  Cmise  53  ;  stat.  19  ft  20  Vict.  124 ;  20  &  21  Vict.  c.  14  ; 
21  &  22  Vict.  c.  60 ;  25  &  26  Vict.  c.  89 ;  Walker  y.  Richardson,  2  Mees.  &  Welsh. 
882 ;  Atty.'General  r.  Glynn,  12  Sim.  84  ;  Ashton  v.  Jones,  28  Bear.  460.*  For  Eng- 
lish restraining  acts  from  Magna  Charta  to  Victoria,  see  note  X:  to  p.  98  of  Grant 
on  Corporations,  1  Blackst.  479  n.  See  stat.  34  &  85  Hen.  8,  c  5,  ]  14 ;  43  Elii. 
c.  4  ;  stat.  9  Geo.  2,  c.  36 ;  stat.  15  Rich.  2,  ch.  15  ;  6  Greenl.  Cruise  16  and  notes, 
and  page  128,  notes;  where  many  authorities  are  collected,  and  the  cases  to  which 
the  sut.  9  Geo.  2  applies  is  stated ;  2  Greenl.  Roper  on  Legacies,  ch.  19  (ed.  of 
1828)  ;  I  Jarman  on  Wills  211,  note ;  Doe  r.  Wright,  2  Bam.  &  Aid.  710.  The 
Mortmain  Statutes  do  not  *' mention  personal  property,  and  as  to  real  estate  the 
title  of  a  corporation  is  ralid  nniil  office  found:**  Williams  on  Real  Prop.  72,  Am. 
■  notes ;  Tayler  Prec.  Wills,  66  n.  ;  Potter  ▼.  Chapin,  6  Paige  639 ;  2  Pet.  566 ; 
3  Id.  99  ;  a  Myl.  ft  K.  576  ;  Shelford  on  Mortmain  8  ;  Rungan  r.  Cofter,  14  Pet. 
22 ;  3  Binney  626  ;  Vidal  y.  Oirard,  2  How.  189  ;  Magill  r.  Brown,  Brightly  R. 
350 ;  Miller  y.  Leech,  I  Wallace,  Jr.  212  ;  Leaxwe  r.  HiUegas,  7  S.  &  R.  321  ; 
Methodist  Church  y.  Remington,  1  Watts  224 ;  Atty.-General  y.  Guise,  Vernon  R. 
S66;  Pa.  Stat,  of  April  6th  1833,  Pnrd.  Digest  419  ;  Dunlop's  Digest,  chap.  447, 
p.  567,  2d  ed. ;  stat.  of  1855,  Pnrd.  Dig.,  tit.  Charities,  146  ;  Runyan  y.  Coster, 
14  Pet.  122 ;  1  Greenl.  Cmise  54  n.  ;  Angell  ft  Ames  on  Corp.,  ch.  y. ;  2  Kent 
282>3,  and  note.  As  to  Ohio,  B  ri vkerhofv ,  J. ,  said,  in  ilnMrtcaa  Bible  Society  r. 
Marshall,  15  Ohio  St.,  **  There  are  no  statutes  of  mortmain  in  this  state.  For 
myself,  I  heartily  wish  there  were."  As  to  New  York,  see  Robertson  y.  Bullions, 
I  Keraan  243 ;  Hill  on  Trustees  467,  note ;  2  Kent  283  ;  Jackson  y.  Hartwell,  8 
Johns.  422 ;  SuUon  r.  Cole,  3  Pick.  232  ;  Phillips  Academy  y.  King,  12  Mass. 
546.  Corporations  created  in  one  state  may  hold  lands  in  another  ;  2  Kent  283 ; 
14  Pet.  122 ;  Lathrop  y.  Bank  of  Sciota,  8  Dana  114  ;  Bank  Augusta  y.  Earle,  13 
Pet.  584  ;  4  Greenl.  Cruise  22  ;  American  Bible  Society  y..  Marshall,  15  Ohio  St. 
538.  Mortmain  stat.  in  force  in  Maryland :  Barnes  y.  Barnes,  3  Cr.  C.  C.  R.  269  ; 
Newton  y.  Carberry,  5  Cr.  C.  C.  632.  By  the  common  law  it  was  incident  to 
every  eorporation  to  haye  a  capacity  to  purchase  lands :  1  Blackst.  479  ;  10  Rep. 
30  ;  Reynolds  y.  CommU.,  5  Ohio  209.  The  Statute  of  Wills  of  34  Hen.  8,  c  5, 
prohibited  devises  to  a  corporation  until  the  Stat,  of  Charitable  Uses  of  43  Elis., 
c.  4,  made  exceptions,  but  these  were  narrowed  by  stat.  9  Geo.  2,  c.  36.  By  many 
statutes  from  Magna  Chartay  9  Hen.  3,  c.  36,  to  9  Geo.  2,  c.  36,  the  right  of  cor- 
porations to  purchase  lands  was  taken  away,  except  when  authorized  by  license 
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Subject  to  the  equal  protection  of  the  laws  required  bj  the 
National  Constitution  of  every  state  for  persons  within  it,  there 
is  no  restriction  upon  the  power  of  the  states  except  such  as  may 
be  found  in  their  own  constitutions  and  laws,  as  to  the  support  by 
law  of  chnrch  or  religious  establishments.  No  state  attempts  now 
to  support  churches  by  taxation,  nor  is  it  probable  that  any  such 
aid  could,  in  the  present  state  of  public  opinion,  be  received  by 
law,  even  if  state  constitutions  did  not  prohibit  it. 

H6w  far  the  limitations  of  the  National  Constitution  relating  to 
a  religious  test  for  office,  and  the  establishment  and  free  exercise 
of  religion,  are  applicable  to  the  territories"  of  the  United  States, 

from  the  king.  <'  By  the  ciyil  law  a  corporation  was  incapable  of  taking  lands, 
unless  by  special  pririlege  from  the  emperor :"  Cod.  6,  34,  8.  In  the  United 
States  corporations  are  generally  capable  of  holding  real  estate.  See  authorities  : 
6  Greenl.  Cruise  16  note,  and  page  128,  n. ;  S  Kent  283;  Lumbardy,  Aldrichy 
8  N.  H.  31  ;  Schier  v.  St,  Fault,  12  Met.  250;  Angell  &  Ames  Corp.,  ch.  5  ; 
Gibson  v.  McCall,  1  Rich.  174 ;  Reynold*  r.  Stark,  5  Ohio  205 ;  2  Pet.  566  ;  3 
Pet.  99  ;  2  Myl.  &  K.  576 ;  7  Cow.  540  ;  2  Id.  664 ;  2  Kent  283  ;  4  Id.  507  ;  Jar- 
man  on  Wills  57-197.  There  are  restrictions  in  New  York :  2  N.  Y.  Rct.  Statute 
118,  s.  3  (3d  ed.)  ;  Theological  Seminary  y.  Childs,  4  Paige  422  ;  Wright  y.  TViit- 
tees  if.  E.  Church,  I  Hoff.  Ch.  R.  225 ;  4  Kent  507  ;  Taylor  Prec.  Wills  67  n. ; 
4  Paige  419  ;  Potter  y.  Chapin,  6  Paige  639.  In  Florida,  Thomps.  Dig.  279.  In 
Georgia,  Rey.  Stat.  1845,  p.  372.  In  Pennsylyania,  by  statute  aboye  referred  to. 
In  other  states  special  charters  make  limitations.  As  to  grants  for  charitable  uses, 
see  Statutes  of  Charitable  Uses ;  4  Greenl.  Cruise  22,  n.';  Vidal  y.  Girard,  2  How. 
127  ;  Baptist  Association  y.  Hart's  ExWs.,  4  Wheat.  1 ;  Stanley  y.  Colt,  5  Wall. 
119 ;  6  Greenl.  Cruise  16  ;  stat.  43  Elii.  c.  4  ;  stat.  9  Geo.  2,  o.  36  ;  Tiffany  & 
BuUard  on  Trusts  232  and  238  n. ;  Story  Eq.,  2  1162;  Hill  on  Trustees  133; 
Duke  on  Charitable  Uses ;  Dwight  on  Charitable  Uses ;  Pratt  on  Chariuble 
Uses  ;  Sanders  &  Warner  on  Trusts  ;  Lewin,  Perry  and  Uslin  on  Trusts  ;  Charita- 
ble Uses  in  Ohio ;  Le  Clerq  y.  Gallipolis,  7  Ohio  217 ;  Bryant  v.  AfcCandless,  7 
Ohio,  part  2,  p.  135  ;  Wef)b  y.  Afoler,  8  Ohio  548  ;  McTntire  y.  Zanesville,  9  Id. 
•203 ;  20  Id.  483 ;  Kemper  y.  Lane,  17  Id.  293  ;  Urtney  v.  Wooden,  1  Ohio 
St.  160  ;  Id.  478  ;  Board  of  Education  y.  Edson,  18  Id.  221  ;  7  Id.  58  ;  4  Ohio 
515;  5  Id.  283;  6  Id.  363;  16  Id.  583;  Carder  y.  Commas.,  16  Ohio  St.  353. 
The  common  law  in  relation  to  charities,  as  it  existed  prior  to  the  43  Eliz.,  c.  4, 
is  in  force  generally.  In  Pennsylyania  :  Magill  y.  Brown,  Bright.  346  ;  14  Haz. 
Pa.  Reg.  305.  In  Ohio :  Perrin  y.  Carey,  24  How.  465.  The  Statute  of  Eliza- 
beth is  not  in  force  in  Maryland :  Barnes  y.  Barnes,  3  Cr.  C.  C.  269  ;  Baptist 
Association  y.  Ilart,  4  Wheat.  1  ;  Dashiell  y.  Attorney- General,  5  H.  &  J.  392  ;  6 
H.  &  J.  1.  Nor  in  Virginia:  Wheeler  y.  Smith,  9  How.  55;  Literary  Fund  y, 
Dawson,  10  Leigh  147  ;  Gallego  y.  Attorney- General,  3  Leigh  450 ;  Wheeler  y. 
Smith,  9  How.  55. 

»«  Const.  U.  S.  Art.  1,  J  8.  Also,  Art.  4,  {  3.  See  Appendix  C-ong.  Globe, 
▼ol.  20,  pp.  270,  273,  274  :  2  Benton's  Thirty  Years*  View  729-731  ;  2  Stat,  at 
Large  U.  S.  242,  J  2 ;  I  Pet.  511;  14  Id.  52 ;  4  How.  567  ;  19  Id.  393,  61 1 ;  2 
Story's  Const.  (2d  ed.)  J  1328;  1  Kent  383;  Rawle  on  Const.,  ch.  27,  p.  237. 
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to  the  District  of  Colambiay  and  to  places  purchased  in  any  state 
by  consent  of  the  legislature  thereof,  "fo^  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings," 
might  give  rise  to  some  conflict  of  opinion.  Churches  erected  on 
such  lands  would  not  be  subject  to  taxation  by  state^'  authority, 
and  perhaps  not  if  erected  on  lands  purchased  by  the  United 
States  for  public  purposes,  even  without  the  consent  of  the  legis- 
lature. 

But  one  church  building  has  ever  been  erected  from  resources 
of  the  National  Government.^ 

The  National  Government  employs  and  pays  chaplains  for  both 
branches  of  Congress,  for  the  army  and  navy,  &c. ;  and  the  states 
generally  do  the  same  in  some  of  their  benevolent  institutions. 
Christianity  has  been  judicially  declared  to  be  part  of  the  common 
law  of  some  of  the  state's,  while  in  others,  as  in  Ohio,  it  has  been 
determined  otherwise.^^     In  Ohio,  as  in  most  of  the  states,  the 

»  U,  S.  T.  Weise,  2  Wall.  Jr.  72;  7  Opin.  Att.-Gcn.  628  ;  U,  S.  v.  Cornell, 
2  Mass.  60-91 ;  6  Opin.  577  ;  Comm,  v.  Young,  Brightly  302  ;  People  v.  Godfrey, 
17  Johns.  225 ;  U,  5.  v.  Trover,  2  Wh.  Cr.  Cas.  490 ;  People  t.  Lent,  Id.  548. 

1*  This  was  the  charch  erected  in  1870,  at  the  Soldiers*  Home,  so  called,  near 
Dajton,  Ohio.  As  to  the  title  of  this  property,  see  Sinks  v.  Reece,  19  Ohio  St. 
213;  Renner  v.  Bennett,  21  Id.  431. 

»*  1  Bcav.  Die.  245,  tit.  Christianity ;  Andrew  v.  N.  Y,  ff  P.  B.  S.,  4  Sandf. 
N.  Y.  R.  182;  Ayers  v.  Jf.  E,  Church,  3  Id.  377;  Updegraff  t.  Commonwealth, 
tl  S.  ft  R.  394  ;  Vidal  v.  Girard,  2  How.  198  ;  Blair  v.  Odin,  3  Texas  300  ; 
Wheeler  r.  Moodg,  9  Texas  376  ;  Antoinees  v.  Esclava,  9  Porter  527  ;  Terrett  t. 
Taiflory  9  Cranch  43 ;  Pasch.  Const,  n.  245  ;  Pasch.  An.  Dig.  n.  154  ;  McGat- 
trick  r.  Wason,  4  Ohio  St.  571  ;  Cincinnati  v.  Rice,  15  Ohio  225 ;  9  Ohio  St.  439 ; 
Bloom  T.  Richards,  2  Id.  392;  Bogardus  v.  Smith,  4  Paige  R.  178;  11  Serg. 
&  Rawle  394  ;  5  Binn.  R.  555.  New  York :  8  Johns.  R.  291  ;  Lindenmuller  t. 
People^  21  How.  Pr.  R.  156  ;  8.  c.  9  American  Law  Register  591,  Old  Series.  Con- 
necticut :  a  Swift's  System  321.  Massachusetts :  Dane's  Ab.  vol.  7,  ch.  219,  a.  2, 
19.  To  write  or  speak  contemptuously  and  maliciously  against  it,  is  an  indictable 
offence.  Vide  Cooper  on  the  Law  of  Libel  59  and  114,  et  seq.,  where  he  contends 
thiit  the  decisions  which  have  been  made  declaring  Christianity  to  be  a  part  of  the 
law,  are  the  result  of  ignorance  or  falsehood.  See,  also,  Mr.  Jefferson's  Letter 
to  Major  Cartwright,  Appx.  No.  III.  to  Cooper's  Law  of  Libel,  on  the  same  sub- 
ject. Vide  generally,  1  Russ.  on  Cr.  217  ;  1  Hawk.  ch.  5  ;  1  Vent.  293 ;  3  Keb. 
607  ;  l.Bam.  &  Cress.  26,  8.  o.  8  Eng.  Com.  Law  R.  14  ;  Barnard  162 ;  Fitzgib. 
66;  Roscoe's  Cr.  £t.  524 ;  2  Str.  834  ;  3  Bam.  &  Aid.  161  ;  s.  c.  5  Eng.  Com. 
Law  R.  249;  Jeff.  Rep.  Appx.  $  1,  Cro.  Jac.  421  ;  Vent.  293;  3  Keb.  607  ; 
Cooke  on  Def.  74;  2  How.  S.  C.  Rep.  127,  197-201.  In  6  Jefferson's  Works 
303,  &c.,  is  a  review  of  some  authorities  ;  Id.  312-319  ;  Id.  66-291 ;  9  Id.  199-485. 
See  Lawrence's  Article  on  Law  of  Impeachments,  Sup.  to  Globe,  1868,  Trial  of 
President  46,  notes;  Tiffany  &  BuUard's  Trustees  778. 
Vol.  XXL— 14 
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mode  of  acquiring^  holding^  managing  and  disposing  of  church 
property  depends  somewhat  upon  the  date  and  manner  of  the 
organization  of  any  particular  church,  bBcause  different  statutes 
are  applicable  according  to  time  or  circumstances.  When,  there- 
fore, information  is  desired  upon  these  subjects,  it  is  important 
first  of  all  to  ascertain  to  which  of  the  several  classes  of  church 
organizations  such  church  belongs.  These  classes,  as  they  have 
generally  existed  in  Ohio,  and  doubtless  in  many  if  not  most  of 
the  states,  may  be  thus  stated : — 

I.  Unincorporated  societies^  with  property  conveyed  to  unincor- 
porated trustees. 

There  were  many  such  prior  to  the  Act  of  January  8,  1825 ;" 
and  their  rights  may  yet  continue ;  but  this  act  has  given  the 
trustees,  to  some  extent,  a  corporate**  capacity  where  lands  and 
tenements  are  conveyed  to  some  person  or  persons  as  trustee  or 
trustees  for  the  use  of  a  church,*^  The  general  understanding 
seems  to  have  been  that  this  act  extends  only  to  trusts  for  not 
more  than  twenty  acres  of  land. 

II.  Religioics  societiesy  incorporated  by  special  charter  or  act  of 
incorporation. 

There  are  many  such  yet  in  existence.  They  were  created 
from  the  early  settlement  of  the  state  until  prohibited  by  the 
Constitution  of  1851.'*  Their  rights  yet  continue  under  their 
charters,  except  in  cases  where  they  have  accepted  the  provisions 
of  other  statutes. 

III.  Unincorporated  societies  with  corporate  trustees. 

The  Act  of  January  8,  1825,  gives  a  corporate  capacity  to 
trustees  holding  church  property  not  exceeding  twenty  acres.  It 
applies  to  all  trustees  of  the  designated  description**  pri^r  to  and 
since  its  date,  unless  they  have  acquired  a  corporate  capacity 
under  some  more  recent  statute.*  More  titles  are  held  for  re- 
ligious societies  under  this  act  than  under  all  others.  Under  this 
act,  too,  there  may  be  trustees  for  any  incorporated  as  well  as 
unincorporated  society. 

'»  2  Chase  Stat.  1460  ;  1  Swan  &  Critchfield  Stat.  305. 

>«  Keyser  t.  Stcmsifer,  6  Ohio  R.  363  ;  Morgan  t.  Leslie^  Wright's  B.  144 ; 
Devo$8  T.  Grayy  22  Ohio  St.  ;  M,  E.  Church  t.  Wood,  Wright's  R.  12. 

*f  Devoss  V.  Gray,  22  Ohio  St.  R. 

«•  Ohio  Const.,  Art.  xiii.,  J  1. 

»•  Devoss  V.  Gray,  22  Ohio  St.  R. 

M  Act  May  1,  1852,  {  66-71,  2  Carwen  Stot.  1877 ;  ActFebraarj  S8,  1846,  S 
Carwen  1255. 
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IV.  Societies  inearparated  by  special  charter  to  have  the 
powers  mentioned  in  GENERAL  ACTS  of  the  legislature. 

These  commence  under  the  Act  of  March  5,  1836)^'  and  con- 
tinue to  exist  with  all  the  powers  conferred  by  that  and  the  sta- 
tutes creating  them,  unless  in  those  cases  where  they  have  accepted 
the  provisions  of  other  more  recent  statutes.^ 

V.  Societies  incorporated  under  general  statutes  enacted 
prior  to  the  Constitution  of  1851,  hut  without  special  acts  of 
incorporation. 

These  commence  under  the  Act  of  March  12,  1844.  None 
could  perhaps  be  organized  since  the  Act  of  May  1,  1852,  though 
prior  organizations  continue  under  the  laws  authorizing  their 
creation. 

VI.  Societies  incorporated  under  the  General  Corporation  Act 
of  May  1,  1852,  and  the  amendatory  acts. 

Now  as  to  all  these  classes  of  churches,  some  of  the  questions 
of  frequent  occurrence  are  and  may  be  considered  under  these 
heads : — 

I.  How  MAY  A  Church  be  organized  ? 

II.  How  MAY  Church  property  be  acquired  and  title 
held? 

III.  How  may  a  Church  organization  be  maintained, 
trustees  be  appointed,  vacancies  filled,  etc. 

IV.  The  mode  op  controlling  Church  property. 

V.  Rights  in  case  of  a  division  or  dissolution  of  a  society, 
resulting  trusts,  forfeiture,  etc. 

VI.  The  power  to  sell  and  mortgage,  and  the  mode 
thereof. 

VII.  The  mode  of  taking  and  collecting  choses  in  action 

IN   FAVOR  of,  and  OF   PROSECUTING    AND   DEFENDING   CHURCHES 
for  THEIR  LIABILITIES. 

These  do  not  comprehend  all  the  forms  of  religious  societies, 
but  this  view  of  those  which  have  existed  and  do  exist  is  suffi- 
cient for  present  purposes.  In  a  subsequent  chapter  additional 
forms  may  be  stated  as  capable  of  having  an  existence  in  some 
of  the  states. 

A  limited  statement  and  discussion  of  some  of  the  principles 
and  statutes  relating  to  these  topics,  with  some  forms  for  prac- 

«'  2  Cnrwen  Stat.  235. 

««  Act  MftY  1,  1852,  J  66-67  ;  3  Curwen  Stat.  1877 ;  Act  February  28,  1846 ; 
2  Curwen  1255. 
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tical  use  ia  the  organization  and  incorporation  of  religious  socie- 
ties, and  for  the  conveyance  or  bequest  to  or  for  the  benefit  of 
such  and  other  charitable  associations,  whether  incorporated  or 
not,  will  be  hereafter  presented." 

These,  though  more  especially  applicable  to  Ohio,  may  in  some 
measure  aid  the  labors  of  the  legal  profession  in  other  states  in 
the  examination  of  similar  subjects  there. 

If  to  this  could  be  added  an  outline  of  the  general  principles 
of  ecclesiastical  jurisprudence  as  administered  in  church  judica- 
tories, with  appropriate  forms  of  procedure  adapted  to  the  church 
government  of  the  principal  religious  denominations,  it  would 
supply  a  want  long  felt.^     This  would  not  only  be  valuable  to 

*>  At  the  session  of  the  Central  Ohio  Conference  of  the  Methodist  Episcopal 
Church,  in  September  1863,  a  committee  was  appointed  *'  to  examine  and  report 
how  far  the  Discipline  conforms  to  the  law  of  Ohio  in  regard  to  the  appointment 
of  trustees  and  the  holding  of  church  property,  and  what  change,  if  any,  is  neces- 
sary to  make  it  conform  with  the  statutes  of  Ohio  in  such  cases:"  Minutes,  p.  7, 
Sept.  10th  1863.  That  committee  made  a  report  to  the  Conference  at  the  Septem- 
ber Session,  1864,  when  a  committee  was  appointed,  consisting  of  Rev.  Alexan- 
der R.  Harmount  and  William  Lawrence,  **to  prepare  a  form  of  deed  for  the 
conveyance  of  real  estate  for  churches  and  parsonages.**  Mr.  Lawrence  made  a 
report  to  the  Conference  at  Bellefontaine,  Ohio,  Sept.  2,  1865,  a  synopsis  of  which 
was  soon  after  published  in  the  Western  Christian  Advocate :  Minutes,  p.  4-32, 
Sept.  22,  1864.  At  the  General  Conference  of  the  Methodist  Episcopal  Church  in 
Brooklyn,  May,  1872,  the  following  proceedings  were,  among  others,  had: — On 
the  9th  May  1872,  a  resolution  was  introduced  by  Wm.  Lawrence,  which  was  mo- 
dified and  adopted  May  15,  as  follows:— 

*^  Resolved^  That  the  bishops  be  and  are  hereby  required  to  appoint  in  each  state 
and  territory,  and  in  the  District  of  Columbia,  one  person,  learned  in  the  law,  whose 
duty  it  shall  be  to  furnish  gratuitously  to  the  Board  of  Church  Extension  a  form 
of  deed  of  conveyance  for  church  lots,  parsonages,  cemeteries  and.  other  property 
forms  of  mortgages  and  bequests,  and  forms  for  legal  incorporations  ;  of  churches, 
with  such  written  suggestions  in  relation  thereto  as  may  be  deemed  desirable,  and 
the  Board  of  Church  Extension,  to  whom  such  form  and  suggestions  may  be  fur- 
nished, shall  publish  the  same  in  such  modes  as  it  may  deem  advisable.  And  for 
the  purpose  of  securing  such  advice  as  may  be  necessary  in  relation  to  the  tenure 
of  church  property,  the  bishops  shall  from  time  to  time  fill  any  vacancy  which 
may  occur  in  any  state  or  territory,  or  in  the  District  of  Columbia,  among  the 
legal  advisers  so  appointed.  It  shall  be  the  duty  of  such  legal  advisers  to  report 
to  the  Board  of  Church  Extenstion  from  time  to  time  any  change  made  necessary 
by  changes  of  law  in  relation  to  the  tenure  of  church  property  :*'  Journal,  pp.  124> 
229. 

^*  Among  the  proceedings  of  the  General  Conference  of  the  Methodist  Episco- 
pal Church  at  Brooklyn,  May,  1872,  is  the  following:  May  9  1872,  Wm.  Law- 
rence submitted  a  resolution  (Journal  125),  which,  in  a  modified  form,  was 
adopted  May  21,  as  follows  : — 
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the  parties  in  church  trials,  and  to  those  engaged  in  prosecuting 
or  defending  them,  but  to  judicial  courts  and  the  legal  profession. 
The  efficacy  or  effect  of  such  trials  are  sometimes  drawn  in  review 
in  the  judicial  courts. 

It  ia  a  defence  to  an  action  for  libel  or  slander,  brought  for 
words  spoken  or  written  addressed  to  the  proper  authorities  of  a 
religious  society,  that  they  were  in  good  faith  to  bring  the  party 


Bock,  in  hU  Theological  Dictionary,  title  ^*  Church,*'  snys,  **  Charch  officers 
are  those  appointed  hj  Christ  for  preaching  his  word,  and  the  sapcrjntcndence  of 
church  affairs  ;  such  are  bishops  and  deacons,  to  which  some  add  elders.  See  these 
articles.  See  Campbell's  Lectures  on  Bed.  History ;  Essay  on  the  Church,  in  the 
Christian  Bifagazine,  rol.  i. ;  Turner's  Compendium  of  Social  Religion  ;  Glass' 
Works,  vol.  i. ;  Watts's  Rational  Foundation  of  a  Christian  Church  ;  Goodwin's 
Works,  vol.  i7. ;  Torvett's  Constitution  and  Order  of  the  Gospel  Church."  See 
Clarke  Com.  215,  1  Cor.  r.,  in  Jim.  For  works  on  Church  Gorernment  see 
Archbishop  Potter's  Treatise  on  Church  Goyernment,  Tucker's  Treatise  on 
Church  Ooremment.  See  Buck's  Theological  Dictionary,  title  *  Church  of  Eng- 
land.' Xhe  Church  Disciplines  and  Confessions  of  Faith  of  different  religious 
denominations." 

Buck  says,  '*  Some  of  the  most  noted  confessions  are,  the  Thirty-nine  Articles, 
and  the  Constitution  and  Canons  of  the  Church  of  England  ;  the  Westminster 
Assembly's  Confession  of  Faith ;  the  Saroy  Confession,  or  a  declaration  of  the 
fiiith  and  order  owned  and  practised  in  the  congregational  churches  in  England. 
See  also,  Corpus  et  Sjrntagma  confessionum  fidies  quae  in  dirersis  regnis  et  nationi- 
bu^  ecclesiarum  nomine  fuerunt  authentic^  editss,  which  exhibits  a  body  of  nume- 
rous confessions.  See  likewise  an  Harmony  of  the  Confession  of  Faith  of  the 
Christian  and  Reformed  Churches ;  Watts's  Rational  Foundation  of  a  Christian 
Chnrch,  qn.  8  ;  Graham  on  Establishments,  p.  965,  &c. ;  Bishop  Cleaver's  Ser- 
mon on  the  Formation  of  the  Articles  of  the  Church  of  England  ;  Paley's  Phil* 
Tol  ii.  p.  221." 

*'  Resofved^  That  the  bishops  be  and  are  hereby  requested  to  appoint  a  commis- 
sion of  six  persons,  three  ministers  and  three  laymen,  whose  duty  it  shall  be  to 
prepare  gratuitously  a  succinct  code  of  ecclesiastical  jurisprudenc  and  procedure, 
embracing  the  general  principles  applicable  to  church  trials,  which  code  shall  bo 
reported  to  the  next  General  Conference  :"  Journal,  p.  294. 

The  Western  Christian  Advocate  of  December  18,  1872,  says  :  *<  In  obedience 
to  the  action  of  the  late  General  Conference,  as  set  forth  in  the  Journal  of  1872 
(p.  294),  the  following  persons  were  appointed  a  commission  to  prepare  a  code  of 
ecclesiastical  jurisprudence,  and  report  the  same  to  the  next  General  Conference, 
namely:  Rer.  John  Miley,  D.D.,  of  the  New  York  Conference ;  Rev.  John  B. 
Wentworth,  D.D.,  of  the  Western  New  York  Conference ;  Rer.  Fernando  C.  Hol- 
liday,  D.D.,  of  the  South-Eastem  Indiana  Conference;  Hon.  Wm.  Lawrence,  of 
Bellefontaine,  Ohio ;  ^on.  Daniel  M.  Bates,  of  Wilmington,  Delaware,  and  Hon. 
George  G.  Reynolds,  of  Brooklyn,  New  York." 

There  is  a  work  on  this  subject  by  the  late  Bishop  Baker,  of  the  Methodist 
Episcopal  Church,  and  a  Scotch  work  by  Stewart  &  Pardovan. 
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suing  to  trial,  according  to  the  forms  of  such  society  of  which  he 
was  a  member.^ 

And  questions  as  to  church  trials  may  arise  in  various  forms. 
But  it  is  not  proposed  now  to  enter  into  these  subjects.  The 
legal  and  equitable  principles  relating  to  religious  societies  and 
church  corporations  will  in  general  be  applicable  to  societies  and 
corporations  under  the  patronage  of  different  religious  depomina- 
tions,  for  the  advancement  of  the  cause  of  religion.  The  history 
and  character  of  these  would  be  instructive  and  useful.^ 

w  Dial  V.  Halter^  5  Ohio  St.  R. ;  Townshend  on  Slander,  J  233  ;  Farntworth  ▼. 
Storers,  5  Gush.  412  ;  Fairchild  v.  Adams,  11  Gush.  549  ;  Jarvis  t.  Hathauxiy,  3 
Johns.  180;  Rexy.  Hart,  I  W.  Blackst.  386,  2  Burn's  Ecc.  L.  779;  Holt  t. 
Parsons,  23  Texas  9  ;  O^Donoghue  v.  McGovern,  23  Wend.  26  ;  Bradley  v.  Heath, 
12  Pick.  163 ;   Coombs  t.  Rose,  8  Blackfd.  155. 

'^  Among  the  corporations  of  this  character  are  those  of  the  Presbyterian 
Ghurch  in  the  United  States  of  America,  provided  for  in  legislative  acts  as 
follow  : —  .    • 

I.  *^An  Act  for  incorporating  the  Trustees  of  the  Ministers  and  Elders  consti- 
tating  the  General  Assembly  of  the  Presbyterian  Ghurch  in  the  United  States  of 
America,"  approved  March  28,  1799.  Laws  of  Pennsylvania.  See  Rep.  Presby. 
Ghurch  Gase,1839  ;  Todd  v.  Green,  20  Res.  Gen.  Ass.  Presby.  Gh.,  adopted  1801  ; 
Ass.  Dig.  p.  198.     Minutes,  vol.  1,  p.  252. 

II.  Act  of  the  Legislature  of  New  York,  passed  April  19,  1872,  entitled  **  An 
Act  to  incorporate  '  The  Board  of  Home  Missions  of  the  Presbyterian  Ghurch  in 
the  United  States  of  America,'  and  to  enable  the  Presbyterian  Board  of  Home 
Missions,  formerly  the  Presbyterian  Gommittee  of  Home  Missions,  to  transfer  its 
property  to  said  new  corporation,  and  to  vest  in  such  new  corporation  the  corpo- 
porate  rights,  franchises  and  privileges  of  the  former  body ;  and  also  to  enable 
said  new  corporation  to  accept  a  transfer  of  the  property  of  *  The  Trustees  of  the 
Board  of  Domestic  Missions  of  the  General  Assembly  of  the  Presbyterian  Ghurch 
in  the  United  States  of  America,'  and  to  become  the  legaf  successor  of  the  said 
last-mentioned  corporation."  See  Minutes  of  Gen.  Ass.  Presby.  Oh.,  new  series, 
vol.  2,  1872,  p.  80. 

IIL  Act  of  the  Legislature  of  New  York,  passed  April  12,  1862  (chapter  187), 
entitled  **  An  Act  to  incorporate  the  Board  of  Foreign  Missions  of  the  Presbyte- 
rian Ghurch  in  the  United  States  of  America."  See  35  An.  Rep.  Bd.  For.  Miss., 
May,  1872. 

IV.  Act  of  the  Legislature  of  New  York  of  May  5,  1871,  to  incorporate  '^  The 
Board  of  the  Ghurch  Erection  Fund  of  the  General  Assembly  of  the  Presbyterian 
Ghurch  in  the  United  States  of  America." 

V.  Act  to  incorporate  "  The  Trustees  of  the  Presbyterian  Board  of  Publica- 
tion." 

VI.  Act  to  incorporate  '*  The  Trustees  of  the  Board  of  Education  of  the  Pres- 
byterian Ghurch  in  the  United  States  of  America." 

VII.  The  Gommittee  on  the  Ministerial  Relief  Fund  are  not  incorporated. 

VIII.  The  Gommittee  on  Missions  for  Freedmen  are  not  incorporated. 
Corvorations  under  the  patronage  of  the  Methodist  Episcopal  Church  in  the  United 
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The  same  may  be  said  of  certain  benevolent  societies  and  cor- 
porations not  distinctively  religious,  as  the  Ancient  Order  of  Free 

States. — Mr.  Lawrence,  of  Ohio,  made  a  report  May  IS,  1872,  to  the  General 
Conference  of  the  Methodist  Episcopal  Church,  containing  the  following : — 

**  The  special  committee  '  appointed  to  consider  and  report  concerning  the  rela- 
tions of  our  yarions  benevolent  societies  to  the  authorities  of  the  Church,  and 
whether  any  action  is  necessary,  and  if  so  what,  to  place  them  under  the  full  control 
of  thetjeneral  Conference,'  have  considered  the  subjects  stated,  and  now  report 
that  there  are  five  benevolent  societies  which  have  received  the  sanction  of  the  Gen- 
eral Conference,  and  with  which  it  is  more  or  less  remotely  connected,  to  wit*: — 

I.  The  Missionary  Society  of  the  Methodist  Episcopal  Church,  incorporated  by 
the  legislature  of  New  York,  by  "  An  Act  to  Incorporate  the  Missionary  Society 
of  the  l&thodist  Episcopal  Church,''  passed  April  9,  1839,  amended  by  "  An  Act 
for  the  Relief  of  the  Missionary  Society  of  the  Methodist  Episcopal  Church," 
passed  April  6,  1850 ;  amended  again  by  *'  An  Act  to  amend  '  An  Act  to  Incor- 
porate the  Missionary  Society  of  the  Methodist  Episcopal  Church,' ''  passed  June 
30,  1853.  These  were  consolidated  by  '*  An  Act  to  Consolidate  the  several  Acts 
relating  to  the  Missionary  Society  of  the  Methodist  Episcopal  Church  into  one  Act, 
and  to  amend  the  same,"  passed  April  11,  1859.  This  was  amended  by  '^An  Act 
to  Amend  the  Charter  of  the  Missionary  Society  of  the  Methodist  Episcopal 
Clmrch,"  passed  April  14,1869. 

II.  The  Church  Extension  Society  of  the  Methodist  Episcopal  Church,  incorpo- 
rated by  the  legislature  of  Pennsylvania,  by  an  act  of  incorporation  approved 
March  13,  1865,  amended  by  a  supplementary  act  approved  March  11,  1869.  See 
Sixth  Annual  Report  of  Society  for  1871,  p.  16. 

III.  The  Board  of  Education  of  the  Methodist  Episcopal  Church,  incorporated 
by  the  legislature  of  New  York,  by  "An  Act  to  Establish  and  Incorporate  the 
Board  of  Education  of  the  Methodist  Episcopal  Church,"  passed  April  U,  1869. 

IV.  The  Sunday-School  Union  of  the  Methodist  Episcopal  Church,  incorporated 
by  the  legislature  of  New  York,  by  **  An  Act  to  Incorporate  the  Sunday-School 
Union  of  the  Methodist  Episcopal  Church,"  passed  February  4,  1852. 

y.  The  Tract  Society  of  Ihe  Methodist  Episcopal  Church,  incorporated  by  the 
legislature  of  New  York,  by  "An  Act  to  Incorporate  the  Tract  Society  of  the 
Methodist  Episcopal  Church,"  passed  April  15,  1854. 

VI.  The  corporation  organized  under  the  General  Corporation  Law  of  Ohio, 
May  1,  1852,  and  known  as  "The  Board  of  Trustees  of  the  General  Conference 
of  the  Methodist  Episcopal  Church  in  the  United  States."  The  certificate  of  in- 
corporation in  the  office  of  the  Secretary  of  State,  at  Columbus,  Ohio,  is  dated 
February  28,  1865.  This  does  not  seem  to  come  within  the  inquiry  directed  to  be 
made  by  the  committee.  The  board  was  organized  on  the  21st  day  of  August,  1865, 
by  the  election  of  the  following  officers  :  Bishop  D.  W.  Clark,  president ;  M.  B. 
Hagans,  Esq.,  secretary,  and  Rev.  Adam  Poe,  D.D.,  treasurer.  The  board  is 
fully  authorized  *'  to  receive  and  hold  in  trust  for  the  benefit  of  the  Methodist 
Episcopal  Church,  under  the  direction  of  the  General  Conference,  donations,  be- 
quests, grants,  &c.,  made  to  the  Methodist  Episcopal  Church." 

VII.- Vin. — The  two  corporations,  constituting  what  is  known  as  "The  Book 
Concern,"  do  not  fall  within  the  inquiry  directed  to  be  made  by  the  committee. 

IX.  The  Chartered  Fund  is  controlled  by  a  corporation,  but  it  is  not  a  benevo- 
lent society  within  the  meaning  of  the  resolution  under  which  the  committee  were 
appointed. 
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and  Accepted  Masons,  the  Independent  Order  of  Odd  Fellows, 
and  similar  orders. 

In  the  United  States,  as  there  is  no  church  establishment  or 
established  religion  by  national  authority,  many  of  the  various 
questions  which  have  arisen  and  may  arise  in  England,  by  reason 
of  the  church  establishment  there,  cannot  require  judicial  deter- 
mination here,  even  in  those  places  over  which  Congress  has 
exclusive  jurisdiction.  So  far  as  questions  can  arise  growing  out 
of  the  rights  of  religious  societies,  or  their  members,  or  the  viola- 
tion of  these,  there  is  under  our  national  system  no  court  especially 
having  jurisdiction  of  such  questions  to  the  exclusion  of  all  others 
And  these  remarks  now  apply  generally  to  the  states  of  our  Union. 

In*England,  it  was  observed  by  Justice  Whitlock,  that  "there 
is  a  common  law  ecclesiastical  as  well  as  our  common  law.  Jus  com- 
mune  ecclesiasticum,  as  well  as  jus  commune  laicum,*'^ 

The  existence  of  the  "  common  law  ecclesiastical*'  in  England 
grew  out  of  the  established  religion.  It  was  not  the  canon  law 
of  continental  Europe,  but  "  an  ecclesiastical  law  of  which  the 
general  canon  law  is  no  doubt  the  basis,  but  which  has  been  modi- 
fied and  altered  from  time  to  time  by  the  ecclesiastical  constitu- 
tions" of  the  archbishops  and  bishops  and  by  Parliament.*®  This 
law  of  course  required  courts  for  its  administration.  These  are 
known  as  the  ecclesiastical  or  spiritual  courts.  Bouvier  says: 
"  Ecclesiastical  courts  in  England  are  courts  held  by  the  king's 
authority  as  supreme  governor  of  the  church,  for  matters  which 
chiefly  concern  religion.  There  are  ten  courts  which  may  be  ranged 
under  this  class. 

X.  The  Freedmen's  Aid  Society  of  the  Methodist  Episcopal  Church,  incorpo- 
rated under  the  Ohio  Statute  of  May  1,  1852,  by  certificate  in  office  of  Secretary 
of  State,  dated  November  1,  1870.»» 

The  New  York  corporations  abore  mentioned  have  certain  powers  under  a 
General  Statute  of  New  York,  found  in  Part  I,  Ch.  xviii.,  Third  title  of  Art.  8 
of  Laws  of  that  state.     See  Journal  of  Gen.  Conf.,  May,  1872,  p.  272-295. 

During  the  reign  of  William  III.,  June  16,  1701,  there  was  incorporated  "  The 
Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts,'*  with  the  exception 
of  Maryland  and  Virginia,  where  the  church  was  endowed.  Its  object  was,  **  re- 
ceiving and  managing  contributions  for  religious  instruction  of  emigrants,  maih- 
tenance  of  clergymen  in  the  plantations,  colonies,  &c.,  and  for  the  general  prop- 
agation of  the   gospel."  Hoffman's  Law  of  the  Church  25  ;  Vinton's  Manual  6. 

«7  Cowdry's  Cane,  2  Coke  R.  83. 

"  Queen  r.  Milh,  10  Clarke  &  Finelly  679 ;  Spelman  De  Sepultura  179 ;  2 
Atkyns  709  ;  3  Blackst.  62-69,  87-103. 
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"  1.  The  Archdeacon's  Court. 

"  2.  The  Consistory  Court. 

"  3.  The  Court  of  Arches. 

"4.  The  Court  of  Peculiars. 

"  5.  The  Prerogative  Court* 

^'  6.  The  Court  of  Delegates,  which  is  the  great  court  of  appeals 
in  all  ecclesiastical  causes. 

"  7.  The  Court  of  Convocation. 

"  8.  The  Court  of  Audience. 

"  9.  The  Court  of  Faculties. 
"  10.  The  Court  of  Commissioners  of  Review." 
The  jurisdiction  of  these  courts  is  suflSciently  stated  by  Black- 
stone  and  other  writers,  and  fully  appears  in  the  reported  cases.^ 

»  3  Blackst.  S7,  et  seq.  See  Vinton's  Manual  Com.  EpUc.  Church  in  U.  S. 
34.  A  complete  knowledge  of  the  Church  Estahlishment  of  England  would  re- 
quire an  examination  of  the  histories  and  works  and  Acts  of  Parliament  on  that 
subject  See  Judgment  of  Sir  Robert  Phillimore,  Official  Principal  of  Court  of 
Arches,  Martin  y,  Mackonochie,  p.  S,  186S;  Green's  Ecc.  Lawlntrod.  IS  ;  Gib- 
son's Codex  Introd.  Dis.  Prcf.  lO-U  5  Gibson's  Codex,  1018,  1046,  1083  ;  Wood's- 
Inst.  504 ;  4  Ins.  340. 

The  English  Ecclesiastical  Reports  are : — 

Lee, 1833        2  rols.  royal  Syo.         1752  to  17S8 

Haggard  (Consistory)  . ,       .1822        2  toIs.  royal  Svo.         1779  to  1821 

Pbillimore, 3  rols.  royal  Sro.         1809  to  1821 

Addame  ;  and  toI.  3,  part  1,  .  2  rols.  royal  870.         1822  to  1826 

Haggard  ;  and  toI.  4,  parts  1  and  2,  3  rols.  royal  Svo.         1827  to  1833 

Curteis, 3  vols,  royal  Svo.         1834  to  1844 

Notes  of  Cases  in  the  Ecclesiastical 

and  Maritime  Courts,          .        .  7  rols.  Svo.  1841  to  1850 
Robertson ;  and  rol.  2,  pts.  1  and  2,                    1  vol.   royal  Syo.         18^4  to  1851 
Spinks   (Ecclesiastical  and  Admi- 
ralty),                           2  vols,  royal  Sro.         1853  to  1355 

Dcane, .1  vol.    royal  Svo.         1855  to  1857 

Irish  Ecclesiastical : — 
Milward, 1  vol.   royal  Svo.         1819  to  1843 

For  English  Statutes,  see  6  Ann.  ch.  5 ;  13  Car*  2,  ch.  4 ;  13  and  14  Car.  2, 
eh.  4  ;  6th  Edward  I.,  Edward  III.,  5th  Edward  VI. ;  2  and  3  Edward  VI.,  ch.  1  ; 
1  EU2.  ch.  2  ;  13  Eliz.  ch.  12;  Henry  I.,  A.  D.  1108  ;  Henry  III.^  A.  D.  1225  ; 
Henry  Vn.,  ch.  21 5  24  Henry  VIII.,  ch.  12  ;  25  Henry  VIII.,  ch.  19  ;  26  Henry 
VIII.,  ch.  1. 

*'  Ecclesiastical  law,"  says  Webster,  is  "  a  rule  of  action  prescribed  for  the 
^vemment  of  a  church."  It  is^that  law  which  in  England  is  administered  in  the 
Ecclesiastical  Courts.  As  there  is  no  Church  Establishment  and  no  Ecclesiastical 
Court  in  the  United  States,  it  can  scarcely  be  said  there  is  here  any  American 
ecclesiastical  law-^none  in  the  sense  of  English  ecclesiastical  law.  See  cases  cited, 
note  30,  post ;  Robertson  v.  Bullions,  11  N.  Y.  (1  Eeman)  243;  Smith  v.  Nelson^ 
IS  Vt.  511-551  ;  Watson  T.\Avery^  2  Bush,  Ky.  832  ;  2  Kent  274  ;  Tyler's  Ecc 
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So  far  as  jurisdiction  for  the  protection  of  rights  or  the  re- 
dress of  wrongs  is  afforded  in  the  United  States,  either  under 
national  or  state  authority,*^  in  relation  to  matters  over  which  the 
spiritual  courts  in  England  took  cognisance,  it  is  exercised  in  the 
ordinary  courts  established  by  law.*^ 

Law,  J  104.  For  reference  to  historj  of  religious  corporations,  see  1  Blackst.  469. 
As  to  the  extent  of  the  authority  of  the  ecclesiastical  law  of  England  in  the  United 
States,  see  1  Kent  472 ;  1  Chalmers'  Opinion  of  Eminent  Lawyers  194  ;  Gcukins 
V.  Gaskins,  3  Iredel's  Law  R.  155,  N.  C. 

^^  The  civil  courts  here  do  not  generally  re-examine  determinations  of  ecclesi- 
astical or  church  bodies  relating  to  their  internal  affairs,  made  within  the  scope  of 
their  jurisdiction.  But  rights  of  property  are  subject  to  the  ciril  courts  :  fVtUson 
V.  Avery,  2  Bush  (Ky.)  J  332  ;  Tartar  v.  Gt66/i,  24  Md.  323  ;  Farnsworth  y.  Storra, 
5  Cush.  412  ;  Shannon  y.  Froit,  3  B.  Monroe  253 ;  People  v.  Farrington^  22  How. 
Pr.  294  ;  Robertson  t.  Bullions,  11  N.  York  (1  Keman)  243  ;  2  Kent  274  ;  Tyler, 
?  104  ;  Hoff.  Ecc.  L.  N.  Y.  275  ;  Smith  r.  Nelson,  18  Vt.  5U  ;  Hoffman's  Law 
of  Church  467  ;  Buck^s  Mass.  Ecc.  L.  213 ;  Brunnemaifer  y.  Buhre,  32  Ills.  183  ; 
Vinton's  Manual  Canon  Law  112  ;  R^f,  Prot.  Dutch  Church  y.  Bradford^  8  Cow. 
451  ;  Harmon  y.  Desher,  1  Spear  Eq.  R.,  South  Car.  90  j  First  Preshy,  Church  y. 
Cong.  Society,  23  Iowa  567  ;  Chase  y.  Cheney,  10  American  Law  Register  (New 
Series)  295,  and  the  learned  notes  appended  thereto. 

•*  The  importance  of  a  correct  understanding  of  this  subject  will  be  apparent 
from  the  magnitude  of  the  legal  rights  of  person  and  of  property  involyed.  The 
following  statistical  table  of  the  number  of  church  organizations,  edifices,  sittings 
and  value  of  property  in  the  United  States  in  1870,  may  be  found  of  some  value : — 
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Second  Advent 

Shaker « 

Spiritnalist « 

Unitarian 
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89,229,221 
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6.165.234 

14,917.747 

69,854,121 

^     136,650 

709.100 

666,750 

869,700 

47,828,732 

6,436.6^ 

10,869,266 

6,775,216 
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The  National  Government  has  duties  and  powers  in  the  Ter- 

The  ** Miscellaneous*'  are,  California:  Chinese,  organizations,  7  ;  edifices,  5  ; 
accommodation,  2600 ;  property,  $22,500.  Greek,  2 ;  property,  $6000.— Con- 
necticut :  Bible  Communists,  organization,  1  ;  Cath6lic  Apostolic,  organization,  1  ; 
Sanderaanian,  organization,  1  ;  edifice,  1  ;  accommodation,  85;  property,  $1S50. 
Illinois  :  Catholic  Apostolic,  organization,  1  ;  edifice,  1  ;  accommodation,  350  ; 
pmpcrty,  $2000. — Massachusetts:  Catholic  Apostolic,  organization,  1  ;  Plymouth 
Church,  organization,  1. — New  York  :  Bible  Communists,  organizations,  2  ;  Cath- 
olic Apostolic,  organizations,  2  ;  edifices,  2  ;  accommodation,  1000  ;  property, 
$30,603. — Pennsylvania :  Bible  Christians,  organization,  1  ;  edifice,  I  ;  accom- 
motlation,  300;  property,  $30,000;  Schwenkfelder,  organizations,  6;  edifices, 
6  ;  accommodation,  2200  ;  property,  $33,200. — South  Carolina  :  Huguenot,  or- 
gfinization,  1  ;  edifice,  1  ;  accommodation,  400;  property,  $10,000. 

Some  of  the  denominations  above  mentioned  are  divided  and  subdivided  into 
separate  distinctive  religions  bodies. 

Thus,  in  an  address  by  William  Lawrence,  June  9th  1872,  in  the  General  Con- 
ference of  the  Methodist  Episcopal  Chnrch  of  that  year,  it  is  said  : — 

**  But  the  Methotli^  Episcopal  Chnrch,  with  Annual  Conference's,  and  minis- 
ters, and  membership,  as  I  have  described  them,  are  not  all  of  Methodism  in  the 
United  States.  In  1841  most  of  the  Southern  Annual  Conferences  withdrew,  and 
organized  the  Methodist  Episcopal  Church  South,  under  a  General  Conference, 
then  having  1345  travelling  preachers,  3166  local  preachers,  and  495,288  mem- 
bers; and  this  organization,  with  increased  power  and  members,  is  maintained 
wiih  its  bishops  in  the  Southern  States :  Smith  v.  Swormftteti^  5  McLean  369.  Then 
there  is  in  the  United  States  the  African  Methodist  Episcopal  Church,  with  bishops 
and  General  and  Annual  Conferences,  and  a  membership  and  preachers  of  people 
of  African  descent.  But  notwithstanding  this,  most  of  the  churches  in  the  South, 
composed  of  colored  members,  belong  to  Annual  Conferences  under  the  General 
Conference  of  the  Methodist  Episcopal  Church,  and  their  colored  ministerial  and 
lay  delegates  were  present  at  Brooklyn,  where  all,  animated  by  the  hope  of  reach- 
ing one  common  heaven,  recognised  a  perfect  eqnality  of  church  and  conference 
rights  without  distinction  on  account  of  color.  Then  in  the  United  States  there 
are  the  Methodist  Protestant  Church,  the  Methodist  Chdrch,  the  True  Wesleyans, 
the  United  Brethren,  the  Evangelical  Association,  or,  as  it  is  sometimes  called, 
the  German  Methodist  Church,  and  the  Albright's,  all  Methodistic  in  their  faith 
and  practice." 

A  comparison  of  the  value  of  chnrch  property  with  the  total  aggregate  wealth 
of  all  the  people,  shows  how  large  a  portion  of  it  is  subject  to  the  law  of  religious 
societies  and  chnrch  corporations.  r 

For  ecclesiastical  histories,  see  Ensebins's  Eccl.  History,  with  Vnlesius*8  note<i ; 
Baronii  Annals  Eccl.  Spondani  Amiales  Sacri ;  Parii  Universalis  Hist.  Eccl. 
I^mpe,  Dupin,  Spanheim,  and  Mosheim's  Eccl.  Hist. ;  Fuller's  and  Warner's 
Eccl.  Hist,  of  England ;  Jortin's  Remarks  on  Eccl.  Hist. ;  Millar's  Propagation 
of  ChMstianity ;  Gitliee's  Historical  Collections  ;  Dr.  Erskine's  Sketches,  and 
Robinson's  Researches.  The  most  recent  are.  Dr.  Campbell's,  Gregory's,  Mil- 
ner's  and  Dr.  Howeis's,  all  which  have  their  excellencies.  See  also  Bogue  and 
Bennett's  History  of  the  Dissenters.  For  the  history  of  the  church  under  the 
Old  Testament,  the  reader  may  consult  Miller's  History  of  the  Church  ;  Prideaux's 
uud  Shuckford's  Connections ;  Dr.  Watts's  Scripture  History,  and  Fleury's  Hia- 
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ritories  and  in  relation  to  the  religious  privileges  of  citizens, 
growing  out  of  International  or  Public  Law.*** 

tory  of  the  Israelites.  For  the  origin  and  process  of  the  Reformation,  see  Dr. 
Jortin's  Charge  on  the  Use  and  Importance  of  Ecclesiastical  History,  jn  his 
works,  vol.  ii.,  ch.  2.  See  Buck's  Theological  Dictionary,  title  Ecclesiastical 
History. 

"■  The  Constitution  declares,  *'  Congress  shall  make  no  law  ♦  *  *  prohibiting 
the  free  exercise  of*'  religion.  For  a  discussion  of  the  power  of  Congress  to  pro- 
hibit or  punish  polygamy  when  practised  by  those  who  do  so  as  an  act  of  religious 
faith  and  belief,  see  Reports  of  Committees,  Report  No.  27,  39th  Congress,  2d 
Sess.,  Vol.  3;  Rep.  96,  l.st  Sess.  39th  Congress,  Vol.  I  ;  Act  of  Congress  of 
July  2,  1862,  to  punish  and  prevent  Polygamy,  &c..  Globe,  2d  Sess.  37th  Congress, 
House,  pp.  1581,  1847,  2587,  2766,  2769,  2906,  3023,  3082;  Senate,  1854,  2031, 
2506,  2916,  3010,  3088.  Globe,  2d  Sess.  41st  Congress,  House,  241,  369,  920, 
5602,  5616,  5620,  1009,  1338,  1367,  1517,  1607,  2142,  2150,  2178,  2181 ;  Senate, 
3,  27,  236,  264,  2896,  4308 ;  Hooper's  Speech,  Appz.  173.  For  House  Reports 
in  Congress  in  relation  to  Churches,  &c.,  see  Reports,  Vol.  S,  Report  No.  307,  1st 
Sess.  26th  Congress,  St.  Philip's  Church,  Charleston,  S.  C  ;  Vol.  2,  No.  47.'>, 
2d  Sess.  27th  Congress,  same  church;  Vol.  I,  No.  19,  3d  Sess.  27th  Congress, 
St.  Peter's  Church,  Philadelphia;  Vol.  5,  No.  1081,  2d  Sess.  27th  Congress, 
Presbyterian  Church,  Yorktown,  N.  Y. ;  Vol.  2,  No.  262,  3d  Sess.  27th  Congress, 
same  church ;  Vol.  2,  No.  259,  3d  Sess.  27th  Congress,  church  at  Elizabethown, 
N.  J. ;  Vol.  1 ,  No.  81,  tst  Sess.  39th  Congress,  Baptist  and  United  Brethren  Church ; 
Vol.  1,  No.  145,  2d  Sess.  35th  Congress,  Missionary  Society  M.  £.  Church  ; 
Vol.  1,  No.  16,  Ist  Sess.  30th  Congress,  Protestant  University,  U.  S;  Vol.  3, 
No.  168,  Ist  Sess.  20th  Cong.  Incorporated  Sisters  of  Visitation  ;  Vol.  3,  No.  167, 
1st  Sess.  20th  Cong.  Sisters  of  Charity,  Colonization  Society,  1st  Sess.  16th  Cong. 
Rep.  No.  38  ;  Rep.  No.  35  ;  2d  Sess.  16th  Cong.  Rep.  No.  40,  1st  Sess.  16th  Cong. 

It  will  be  seen  by  the  law  of  nations  the  government  is  not  liable  to  pay  for 
churches  destroyed  by  military  operations.  For  a  discussion  on  this  subject,  see 
debates  in  3d  Sess.  41st  Congress  on  bill  for  relief  of  J.  Milton  Best,  and  debates 
on  similar  bills  since  and  the  several  veto  messages  of  President  Grant. 

A  question  has  been  made  as  to  the  duty  of  our  government  to  protect  its  citi- 
zens in  the  freedom  of  religious  worship  while  sojourning  within  the  jurisdiction 
of  a  foreign  friendly  power :  Executive  Doc,  No.  57,  2d  Sess.  39th  Cong.,  vol.  10 ; 
Ex.  Doc.,  No.  115,  2d  Sess.  39th  Cong.,  vol.  11  ;  Ex.  Doc.,  No.  6,  1st  Sess.  40th 
Cong.  vol.  1. 

Ou  tlie  24th  January  1867^  the  National  House  of  Representatives  by  resolu- 
tion requested  the  President  to  communicate  information  *Mn  relation  to  a  removal 
of  the  Protestant  Church  or  religious  assembly  meeting  at  the  American  embassy, 
from  the  city  of  Rome,  by  an  order  of  that  government." 

The  information  is  contained  in  the  documents  above  referred  to. 

Rufus  King,  minister-resident  at  Rome,  in  a  despatch,  Feb.  18th  1867,*  said, 
"The  laws  of  Rome  do  not  tolerate  any  other  form  of  public  religious  worship 
than  such  as  conforms  to  the  teachings  of  the  Roman  Catholic  Church,  but  the 
right  of  any  foreign  minister  at  the  Papal  Court  to  hold  religious  services  under 
his  own  roof,  and  in  accordance  with  the  forms  of  his  national  or  individual  faith, 
has  never  been  questioned  or  interfered  with."     And  he  says,  "  it  was  intimated 
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Upon  any  of  these  subjects  it  would  bediflScult  to  write  di,  perfect 
law-book.  Such  a  work  should  state  the  origin  and  history  of  every 
material  principle  or  rule  of  common  or  equity  law,  including  any 
fluctuations  or  changes  by  judicial  determination  or  by  statute, 
with  the  reasons  on  which  each  might  rest,  both  in  England  and 

to  the  ministers  of  two  Scotch  congregations  that  their  ^enrioea  were  contrary  to 
law,  and  must  be  held  outside  the  walls.     They  transferred  them  accordingly." 
Since  that  time  Pius  Ninth  has  been  dethroned  as  to  his  temporal  power. 

Ii  is  only  just,  however,  to  the  unfortunate  pontiff  to  state  the  rule  of  interna- 
tional law  on  this  subject,  as  follows  :  **  A  minister-resident  in  a  foreign  country 
is  entitled  to  the  privilege  of  religious  worship  in  his  own  private  chapel,  accord- 
ing to  the  peculiar  form  of  his  national  faith,  although  it  may  not  be  generally  tole- 
rated by  the  laws  of  the  state  where  he  resides :"  Wheaton*s  Elements  of  Inter- 
naiional  Law,  6th  ed.,  304.  International  law  does  not  seem  to  extend  protection 
to  worshippers  elsewhere  than  at  the  residence  or  private  chapel  of  the  govern- 
meut's  minister-resident. 

It  is  competent  for  nations  to  make  treaty  stipulations  securing  freedom  of 
religious  worship,  unless  there  be  in  any  nation  limitations  on  the  treaty  power 
in  that  respect.  Our  government  should  at  once  secure  for  our  citizens  religious 
privileges  abi-oad.  The  treaty  of  April  30th  1803,  with  the  French  republic, 
stipulated  that  the  inhabitants  of  the  Louisiana  territory  ceded  to  the  United 
States  should  be  admitted  as  soon  as  possible  as  citizens,  and  in  the  meantime  "  be 
maintained  and  protected  in  the  free  enjoyment  of  *  *  *  the  religion  which  they 
profess."     8  U.  S.  Stat   202,  art.  3. 

The  treaty  of  Guadalupe  Hidalgo  with  Mexico,  of  February  2d  1848,  provides 
that  in  case  of  war,  *'  all  churches,  hospitals,  schools,  colleges,  libraries  and  other 
establishments  for  charitable  and  bene6cent  purposes,  shall  be  respected,  and  all 
persons  connected  with  the  same  protected  in  the  discharge  of  their  duties  and  the 
pursuit  of  their  vocation."     And  see  Globe,  vol.  60,  p.  2906. 

The  treaty  with  Tripoli,  November  4,  1796,  contains  this  provision  :  ^^  As  the 
Government  of  the  United  States  is  not^  in  any  sense^  founded  on  the  Christian  religion 
— as  it  has  in  itself  no  character  of  enmity  against  the  laws  of  religion  or  tran- 
quillity of  Mussulmen — and  as  the  said  States  never  have  entered  into  any  war  or 
act  of  hostility  against  any  Mahometan  nation,  it  is  declared  by  the  parties  that 
no  pretext  arising  from  religious  opinions  shall  ever  produce  an  interruption  of 
the  harmony  existing  between  these  two  countries."     8  U.  S.  Stat.  155. 

For  correspondence  relative  to  protection  of  Christians  in  Japan,  see  **  Papers 
relating  to  the  Foreign  Relations  of  the  United  Sutes,"  sent  to  Congress  with 
President's  message,  Dec.  5,  1870,  p.  456.  And  see  as  to  protection  elsewhere, 
pp.  453  to  486. 

On  lOth  June  1872,  Mr.  Fish,  Secretary  of  State,  instructed  our  Minister  in 
Greece  to**  maintain  the  rights  orcitizens  in  the  exercise  of  their  religion  as 
jraaranteed  by  the  Constitution  of  Greece,"  p.  249.  He  also  on  22d  July  1872, 
addressed  our  Minister  at  Rome  in  behalf  of  **the  inhumanly  persecuted  Hebrews 
in  Moldavia  and  Wallachia,"  p.  319. 

Numerous  Indian  treaties  have  given  lands  for  churches  and  religions  purposes, 
generally  authorized  or  ratided  by  Act  of  Congress  to  give  the  grants  validity. 


Digiti 


zed  by  Google 


222  THE  LAW  OF  RELIGIOUS  SOCIETIES 

the  United  States.  Where  a  rule  originated  in  England,  it 
should  be  shown  how  far  it  is  adapted  to  the  circumstances  and 
condition  of  the  places  over  which  Congress  exercises  exclusive 
jurisdiction,  and  to  the  states  of  the  Union  respectively.  Illus- 
trations of  the  rule,  with  cases  showing  its  application,  would  of 
course  be  necessary.  The  exceptions,  if  any,  to  the  general  rules 
should  be  stated,  with  the  reasons  on  which  they  rest.  Foot-notes 
to  the  text  might  appropriately  give  the  cases  in  chronological 
order,  decided  in  each  state,  alphabetically  arranged,  with  any 
exceptions  peculiar  to  any  state,  and  the  reasons  thereof,  and  in 
like  chronological  order,  any  constitutional  or  statutory  modifica- 
tions thereof.  •  It  should  contain  a  perfect  bibliography  of  all 
works  on  the  subject.  Such  a  work  would  require  profound 
thought,  patient  and  careful  investigation,  and  a  precision  of 
statement  for  which  law-books  are  more  distinguished  than  any 
other.  It  is  not  proposed  to  attempt  this  now.  A  work  which 
throws  into  an  elementary  form  a  mere  statement  of  what  has 
been  decided,  without  distinguishing  between  principles  of  general 
common  law  and-  those  resting  on  local  reasons  or  statutory  modi- 
fications, or  without  giving  thC'  reasons  on  which  decided  cases 
rest,  is  destitute  of  legal  science,  and  tends  to  confuse  the  mind 
of  the  tyro  if  not  of  the  learned  and  profound  in  the  profession. 

No  one  lawyer  can  prepare  a  work  of  undoubted  authority 
or  value,  resting  merely  on  statutes  of  different  states  and  local 
decisions. 

It  is  better  to  classify  and  arrange,  in  legal  and  scientific  form, 
general  common-law  and  equity  principles,  and  leave  the  consider- 
ation of  local  statutory  and  judicial  modifications  to  the  learned  of 
the  profession  in  each  state.**  Statutes  change  so  frequently,  that 
an  attempt  to  put  them  in  elementary  form  is  more  liable  to  mislead 
than  aid  those  who  are  in  pursuit  of  knowledge.     Any  attempt  to 

•*  It  may  he  remarked  here,  as  Bonvier  has  said,  that  "  it  is  not  within  the  plan 
of  this  work  to  give  an  account  of  the  different  local  regulations  in  the  United 
States  respecting  churches.  References  are  here  given  to  enahle  the  inquirer  to 
ascertain  what  they  are,  where  such  regulations  are  known  to  exist.  2  Mass. 
500 ;  3  Id.  166  ;  8  Id.  96 ;  9  Id.  277  ;  Id.  2.U  ;  10  Id.  323;  15  Id.  296  ;  16  Id. 
488  ;  6  Id.  401  ;  10  Pick.  172  ;  4  Day,  C.  361  ;  1  Root,  g  3;  440  ;  Kirby  45  ;  2 
Caines'  Cas.  336  ;  10  John.  217  ;  6  Id.  85  ;  7  Id.  112  ;  8  Id.  464  ;  9  Id.  147  ;  4 
Dessaus.  578  :  5  Serg.  &  Rawle  510 ;  II  Id.  35  ;  Mete.  &  Park.  Dig.  h.  t.  See 
Tyler's  Ecc.  Law,  passim. 
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enable  those  who  are  unlearned  in  the  law  to  do  the  work  of  a 
lawyer,  is  worse  than  useless.  No  man  can  master  all  professions 
and  arts. 

The  duties  of  each  profession,  art,  or  business,  should  be  per- 
formed hy  those  who  understand  them. 

Wm.  Lawrence. 

BSLLKFOXTAnni,  O. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Urrors  of  Connecticut. 
WILLIAM  A.  STUDWELL  v.  AUSTIN  11.  COOKE. 

By  tbe  strict  roles  of  law  a  tender  of  performance,  as  incident  to  the  legal  datj 
to  perform,  could  not  anciently  be  made  after  the  day  fixed  for  performance,  and 
before  sait  brought. 

A  different  mle  was  adopted  early  in  this  state,  T>acif  r.  Strong^  2  Conn.  659, 
and  a  tender  may  be  made  here  at  any  time  after  the  breach,  and  before  the  com- 
menoenient  of  the  action. 

Costs  are  not  incident  to  the  debt,  or  to  the  action  until  it  is  pending,  and 
althoagh  expense  may  have  been  made  preparatory  to  its  commencement,  the 
plaintiff  has  no  right  to  demand  costs  for  that  reason,  nor  is  the  defendant 
obliged  to  tender  them  until  they  become  thns  incident  by  the  commencement 
of  the  action,  which  in  this  state  is  the  actual  servioe  of  process  on  the  de- 
fendant. 

There  is  no  equity  in  favor  of  a  creditor  to  require  a  debtor  to  pay  the  expenses 
of  proceedings  taken  for  the  institution  of  a  suit,  before  its  actual  commence- 
ment, so  strong  as  to  prevail  over  the  right  of  the  debtor  to  make  tender  of  the 
debt. 

No  right  to  costs  by  reason  of  an  equity  has  ever  been  recognised  by  the  com- 
mon law,  and  a  court  of  law  cannot  yield  to  such  an  equity  without  a  departure 
from  principle. 

From  a  review  of  the  authorities  in  England  and  in  this  country,  it  appears  that 
every  attempt  which  has  been  made  to  induce  courts  of  law  to  recognise  such  an 
equity,  and  to  require  payment  of  costs  before  suit  pending,  has  failed. 

Therefore,  where  in  foreign  attachment,  after  service  on  the  garnishee,  but  be- 
fore service  on  the  defendant,  the  defendant  tendered  to  the  plaintiff  the  amount 
of  the  debt  alone,  without  the  costs  of  the  suit,  it  was  held  that  such  tender  was 
safBcient. 

General  Assumpsit;  appealed  from  the  judgment  of  a  justice 
of  the  peace  to  the  Court  of  Common  Pleas,  and  tried  on  the 
general  issue  closed  to  the  court  with  notice  of  tender. 

Philip  B.  Leyeri  of  Stamford,  in  Fairfield  county,  on  the  Ist 
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day  of  March  1871,  was  owing  the  defendant  a  certain  amount, 
and  on  that  day  the  plaintiff  legally  attached  all  the  goods  and 
effects  of  the  defendant  in  the  hands  of  Lever.  On  the  3d 
day  of  March  1871,  the  defendant,  learning  of  said  attachment, 
made* a  tender  to  the  plaintiff  of  the  sum  of  five  dollars,  the 
amount  of  debt  then  due  to  the  plaintiff  from  the  defendant, 
and  did  not  tender  to  the  plaintiff  any  amount  for  costs  made 
in  the  suit  previous  to  that  time.  On  the  4th  day  of  March 
1871,  a  copy  of  the  original  writ  and  process  was  left  with  the 
defendant  by  a  sheriff's  deputy,  which  was  the  only  service  on 
the  defendant  himself. 

Upon  these  facts  the  plaintiff  claimed  that  the  tender  was  insuffi- 
cient, because  it  was  made  after  service  upon  the  garnishee, 
and  did  not  cover  the  costs  already  made  by  such  service  upon 
the  garnishee,  in  addition  to  the  debt.  And  the  defendant 
claimed  that  the  tender  was  sufficient,  because  it  was  made  before 
service  upon  the  defendant  himself.  The  court  held  that  the 
ten^der  was  sufficient,  and  rendered  judgment  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial. 

Olmstead  and  Curtis,  in  support  of  the  motion. 
Child  and  Fessenden,  contri. 

3uTLER,  C.  J. — The  right  to  make  tender  of  performance,  as 
incident  to  the  legal  duty  to  perform,  is  as  old,  as  absolute  and  as 
well  settled  as  any  principle  of  the  law.  By  the  strict  rules  of 
the  law  it  could  not  anciently  be  made  after  the  day  fixed  for 
perforirance,  and  before  suit  brought,  and  such  has  been  the  rule 
in  some  of  our  sister  states  until  a  recent  period,  and  until 
changed  by  statute.  A  different  rule  was  adopted  early  in  this 
state  ( JVacyv.  Strong,  2  Conn.  659),  and  a  tender  may  be  made  here 
at  any  time  after  the  breach,  and  before  the  commencement  of 
the  action. 

Where  the  tender  is  made  before  the  commencement  of  the 
action,  no  costs  need  be  tendered.  This  rule,  so  far  as  I  can 
learn,  is  universal.  Costs  are  not  incident  to  the  debt,  or  to  the 
action  until  it  is  pending,  and  then  only  by  force  of  statute,  and 
although  expense  may  have  been  made  preparatory  to  its  com- 
mencement, the  plaintiff  has  no  right  to  demand  costs  for  that 
reason,  nor  is  the  defendant  obliged  to  tender  them  until  they 
become  thus  incident. 
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Every  state  has  necessarily  a  rule  which  determines  the  stage 
in  legal  proceedings  which  shall  be  deemed  a  commencement  of 
the  action.  In  some  of  the  states  the  rule  is  established  by 
statute,  in  others  by  judicial  decision.  In  this  state  it  is  fixed  by 
decisions  of  this  court,  and  is  the  actual  service  of  process  on  the 
defendant,  ^^that  notice  given  to  the  defendant  which  makes 
him  a  party  to  the  proceeding,  and  makes  it  incumbent  on 
him  to  appear  and  answer  to  the  cause,  or  run  the  risk  of  having 
a  valid  judgment  rendered  against  him  by  default:"  Sanfordv. 
Dick,  17  Conn.  216. 

Such  being  the  right  of  tender,  without  cost,  before  the  com- 
mencement of  suit,  universally  recognised,  and  such  the  rule  in 
relation  to  the.  commencement  of  suit  in  this  state,  and  this  tender 
having  been  confessedly  made  before  such  commencement,  we 
must  hold  the  tender  good  unless  the  plaintiff  has  given  us  sufiS- 
cient  reason  for  departing  from  a  rule  which  is  as  old  as  the  law 
of  tender. 

On  looking  into  his  brief  we  find  two  reasons  assigned.  The 
first  is,  that  when  an  ofiicer  has  so  far  commenced  the  service  of  a 
writ  as  to  attach  property,  either  by  process  of  foreign  attach- 
ment, or  otherwise,  the  law  requires  that  he  shall  complete  the 
service  for  his  own  protection,  and  therefore  the  tender  of  the 
whole  cost  becomes  necessary,  and  that,  as  the  law  requires  the 
completion  of  the  service,  and  never  compels  a  party  or  an  oflScer 
to  do  an  act  and  then  suffer  for  it,  the  costs  made  for  the  purpose 
of  commencing  the  action  should  be  tendered. 

The  import  of  this  claim  of  the  plaintiff  is,  that  it  is  inequitable 
for  a  defendant  by  his  default  of  performance  to  compel  a  plain- 
tiff to  institute  a  suit,  or  rather  to  be  at  the  expense  of  com- 
mencing the  institution  of  a  suit,  without  requiring  him  to  pay 
such  expense,  if  he  makes  tender  after  it  is  incurred  and  before 
the  commencement  of  the  action.  The  second  reason  is,  that  the 
expenses  so  incurred  have  so  attached  themselves  to  the  debt  that 
a  tender  of  the  debt  is  insufficient. 

The  answer  to  these  claims  is,  first,  that  the  equity  is  not  what 
at  first  blush  it  seems  to  be ;  second,  that  a  court  of  law  could 
not  yield  to  the  equity,  if  as  strong  as  it  is  assumed  to  be, 
without  a  departure  from  principle ;  third,  that  in  every  known 
case  where  an  attempt  has  been  made  to  induce  the  courts  to 
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adopt  the  equity  ana  require  the  tender  of  costs,  the  attempt  has 
failed. 

I.  The  equity  is  not  what  at  first  blush  it  seems  to  be.  The 
right  of  a  defendant  to  tender  is  an  absolute  and  important 
right,  which  a  court,  without  just  cause,  cannot  abridge.  The 
right  of  the  plaintiff  to  secure  his  debt  by  an  attachment-lien  is 
also  an  absolute  right,  but  it  is  arbitrarily  created  for  the  benefit 
of  the  plaintiff,  and  it  is  at  his  option  whether  he  will  incur  the 
expense  or  not ;  and  if  he  prefers  to  be  at  the  expense  of  acquir- 
ing such  a  lien,  with  the  hazard  of  having  the  debt  tendered 
before  the  expense  has  become  incident  to  the  litigation  by  action 
pending,  he  can  exercise  his  option,  but  as  a  privilege,  not  as  a 
common-law  right. 

But  admitting  that  it  is  equitable  that  he  should  have  the  costs 
so  made  to  acquire  a  lien,  it  is  also  equitable  that  the  defendant 
should  enjoy  his  right  of  tender  without  other  burden  or  ex- 
pense. The  rule  we  are  asked  to  adopt  would  burden  his  right 
materially.  It  would  throw  upon  him  the  burden  of  ascertaining, 
in  many  cases,  before  he  could  tender,  whether  process  had  been 
issued  and  served  or  not,  and  if  issued  and  served,  by  whom 
issued,  and  what  the  expense  of  it,  to  what  officer  delivered,  and 
how  served,  if  served,  and  the  expense  of  such  service.  And 
when  he  sought  the  necessary  information,  the  creditor  might 
refuse  to  give  it,  and  would  in  many  cases  be  tempted  to  do  so. 
If  the  creditor  referred  the  debtor  to  his  attorney,  he  may  reside 
in  another  and  distant  town,  and  when  sought  may  be  absent,  and 
if  found  may  refuse  to  answer.  If  the  debtor  is  so  fortunate  as 
to  ascertain  the  name  of  the  officer,  he  might  also  reside  in  another 
and  distant  town,  and  be  absent  when  there  sought,  or  be  un- 
willing to  suspend  the  service.  Thus,  the  attempt  to  enforce  the 
equity  in  favor  of  the  plaintiffs  might  entail  much  trouble  and  ex- 
pense, in  a  majority  of  cases,  upon  debtors,  and  in  many  cases 
where  the  suit  may  be  wanton  and  oppressive.  Then,  too,  in 
cases  where  the  amount  of  the  debt  should  be  in  dispute,  thore 
would  be  the  temptation  to  use  some  question  arising  out  of  the 
claim  for  costs  to  defeat  the  tender,  and  for  officers  and  counsel  to 
claim  exorbitant  charges,  against  which  the  debtor  would  have  no 
redress  by  taxation.  Thus,  and  in  many  other  ways  which  might 
be  suggested,  the  debtor  might  be  subjected  to  trouble  and  expense 
which  would  practically  destroy  his  right  to   tender  before  suit 
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biougbt.  Clearly  the  equity  of  the  plaintiff  is  not  what  it  is 
assumed  to  be,  when  carefully  considered. 

The  reasons  which  have  been  urged  why  we  should  enforce  the 
equity  of  the  plaintiff  do  not  reach  to  any  right,  but  relate  merely 
to  the  strength  of  the  supposed  equity.  Their  import  is,  that  the 
officer  must  complete  his  service,  notwithstanding  the  tender,  and 
that  the  plaintiff  should  be  entitled  to  all  the  costs  of  completing 
the  service.  This  claim  would  require  the  defendant  to  tender 
costs  to  be  made  in  order  to  complete  the  service,  and  from  the 
time  that  the  writ  was  put  in  the  hands  of  the  officer,  or  as  soon 
as  any  act  was  done  by  him.  How  are  such  future  costs  to  be 
ascertained  ?  How  is  the  debtor  to  know  what  further  service 
the  officer  proposes  to  make  ?  Wh^t  protection  has  he  against 
oppressive  charges  ?  It  is  obvious,  I  think,  that  the  counsel  for 
the  plaintiff  have  not  sufficiently  considered  the  consequences 
which  would  result  from  the  adoption  of  the  rule,  and  it  is  equally 
obvious  that  the  reason  urged  is  without  force.  A  plaintiff  to 
whom  the  debt  has  been  tendered,  and  who  has  accepted  it,  may 
safely  direct  the  service  to  be  suspended,  and  the  officer  may 
safely  suspend  it,  for  the  tender  is  an  implied  request  to  that 
effect. 

II.  A  court  of  law  cannot  yield  to  the  assumed  equity  without 
a  departure  from  principle.  No  riff?U  to  costs  by  reason  of  an 
equity  has  ever  been  recognised  by  the  common  law.  Costs  are 
wholly  the  creature  of  statute,  at  law,  and  of  discretion,  in  equity. 
Costs  were  first  given  to  a  defendant  by  the  Statute  of  52  Henry 
III.,  chap.  6,  in  a  particular  case.  Till  then  they  were  unknown 
to  the  law.  Subsequently  they  were  given  to  plaintiffs  by  the 
Statute  of  Gloucester  (6  Edw.  I.,  chap.  1,  §  2),  in  all  cases  where 
tbcy  should  recover  damages,  and  then  and  thereby  became  inci- 
dents of  an  action.  Since  then  they  have  been  given  to  parties 
litigant,  and  regulated  in  England  and  this  country,  by  a  very 
great  number  of  special  statutes,  or  by  rules  of  court  authorized 
by  statute.  In  this  state,  in  addition  to  the  general  statute,  there 
are  more  than  forty  special  ones  giving  or  regulating  them.  The 
right  to  costs,  therefore,  in  all  cases  at  law,  on  interlocutory  or 
final  decisions,  in  England  and. this  country,  if  it  exists,  rests  on 
the  provisions  of  some  'statute,  or  some  rule  of  court  authorized 
by  statute,  and  where  no  statute  has  given  a  right  none  exists, 
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and  this  doctrine  has  never  been  permanently  departed  from,  and 
is  universally  recognised. 

III.  Every  attempt  to  induce  courts  of  law  to  adopt  the  rule 
insisted  on,  whether  made  in  England  or  in  this  country,  has 
failed. 

The  first  attempt  in  England  was  made  in  the  case  of  Briggs  v. 
Oalverly^  in  the  Court  of  King's  Bench,  in  1800,  8  Term  Rep. 
629.  The  plaintiff  replied  to  a  plea  of  tender,  that  before  tender 
he  had  retained  an  attorney  who  had  applied  for  a  latitat^  and 
that  there  was  not  time  after  the  tender  to  countermand  its 
issuance,  and  that  he  had  been  subjected  to  expense  and  cost, 
which  the  defendant  should  have  tendered.  Lord  Kenyon  over- 
ruled the  replication,  saying  that  it  was  impossible  to  contend 
that  the  tender  came  too  late,  it  having  been  made  before  the 
commencement  of  the  suit.  Such  is  the  law  of  England  to  this 
day. 

A  like  decision  was  made  in  Ireland,  in  Hepburn  v.  Plunkett^ 
8  Irish  Law  Rep.  10,  where  to  a  plea  of  tender  there  was  a  replica- 
tion that  costs  had  been  made  before  the  tender  and  before  the 
commencement  of  the  action.  The  court,  on  demurrer  to  the 
replication,  held  the  tender  good.     And  such  is  the  rule  there. 

The  question  also  arose  and  was  decided  in  this  court  in  the  case 
of  Holdridge  v.  WelU^  in  1801  (cited  4  Conn.  141.)  Judge  Swift 
thus  speaks  of  it  in  his  Digest,  which  was  published  in  1822  : 
"  A  question  has  arisen  in  this  state,  whether  after  a  debtor  has 
knowledge  that  a  writ  is  in  the  hands  of  the  sheriff,  though  not 
served,  a  tender  of  the  debt  without  the  cost  of  suit  would  be 
good,  and  it  was  decided  that  a  debtor  could  never  be  bound  to 
tender  for  cost  till  it  had  accrued  by  the  actual  service  of  a  writ, 
and  till  that  time  he  was  bound  to  tender  the  amount  of  the  debt 
only ;  that  this  was  a  plain  rule  by  which  debtors  might  govern 
their  conduct,  while  a  contrary  rule  would  perplex  them  with  un- 
certainty, and  involve  them  in  disputes." 

In  1838  the  Supreme  Court  of  New  York,  in  the  case  of  Retan 
V.  DreWy  19  Wend.  304,  held  that  the  tender  of  money  in  satis- 
faction of  a  debt,  after  costs  had  been  made  before  the  commence- 
ment of  the  action  by  service  of  the  declaration,  without  the 
tender  of  such  costs,  was  not  a  good  tender.  This  decision, 
although  made  by  an  able  court,  was  not  satisfactory  to  the  pro- 
fession, and  in  1849,  the  question  was  again  presented  to  the  court 
in  Hull  V.  PeterSy  7  Barb.  331,  and  Retan  v.  Drew  was  overruled. 
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A  few  extracts  from  the  able  and  exhaustive  opinion  in  that  case 
\rill  fully  illustrate  the  subject.  After  referring  to  some  previous 
cases  the  court  say:  "In  Retan  v.  DreWy  however,  the  point  was 
presented  and  decided.  The  action  there  was  assumpsit;  the 
plea,  tender  before  suit  brought.  The  plaintiff  replied  that  the 
tender  was  made  after  the  declaration  was  filed,  though  before  it 
was  served,  and  that  the  damages  and  no  cost  were  tendered. 
Upon  demurrer  to  the  replication  the  court  held  it  good,  upon 
the  ground  that  the  plaintiff  was  entitled  to  the  cost  of  preparing 
to  commence  his  suit.  The  distinguished  judge  who  delivered  the 
brief  opinion  of  the  court  in  that  case  said,  that  "  the  action  was 
not  commenced  for  all  purposes,  yet  the  plaintiff  before  the  tender 
having  employed  an  attorney  and  incurred  expense,  and  proceed- 
ing with  all  diligence  to  serve  the  declaration,  the  tender  was 
insufficient  without  an  offer  to  pay  costs — that  a  different  rule 
would  work  injustice.  The  authorities  cited  for  this  opinion  are 
19  Wend.  91 ;  2  Johns.  Cases  145 ;  2  Johns.  342.  The  first  of 
these  cases  has  been  already  examined  and  shown  to  have  no  ap- 
plicability to  this  question.  That  in  Johnson's  Cases  decides  that 
the  issuing  of  a  capias  was  the  commencement  of  a  suit,  and  that 
a  demand  against  the  plaintiff  subsequently  acquired  by  the  de- 
fendant could  not  be  made  available  as  a  set-off.  The  case  in 
Johnson's  Reports  decides  that  an  averment  in  a  plea  that  a  cause 
of  action  was  settled  before  the  capias  was  sued  out,  is  a  good 
averment  that  the  settlement  was  before  suit  brought.  Thus  it 
will  be  observed  that  we  do  not  find  any  authority  or  precedent 
for  the  judgment  in  Retan  v.  Drew,  and  we  shall  not  find  it  sup- 
ported by  subsequent  adjudications."  *  *  *  u  rpj^^  decision 
rests  solely  on  the  moral  equity  of  the  case,  that  the  debtor  should 
reimburse  to  the  creditor  expenses  necessarily  incurred  by  reason 
of  the  neglect  of  the  former  punctually  to  perform  his  obliga- 
tions. With  due  deference,  I  submit  that  the  case  of  Betan  v. 
Drew  is  a  departure  from  settled  principles,  and  is  not  sustained 
by  authority."  *  ♦  *  u  Costs  are  recoverable,  not  simply 
because  their  recovery  is  just,  but  because  the  statute  gives  them. 
There  is  no  statute  giving  a  creditor  the  expenses  of  preparing 
to  bring  a  suit,  as  such.  Until  a  suit  be  actually  commenced  the 
statute  knows  no  such  thing  as  costs.  When  an  action  is  pend- 
ing, and  not  until  then,  they  become  an  incident  to  the  litigation. 
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I  am  of  opinion,  therefore,  that  the  tender  of  the  debt  in  this 
case  was  sufficient  without  paying  the  plaintiflTs  cost." 

We  thus  see  that  the  Supreme  Court  of  New  York  in  Retan  v. 
DreWy  without  sufficient  consideration,  followed  their  sense  of 
equity,  and  established  the  rule  which  we  are  asked  to  establish. 
But  the  same  court  shortly  after,  in  HuM  v.  PeterSy  held  the  rale 
to  be  a  departure  from  principle,  and  reversed  it.  The  lattei 
case  is  embodied  in  the  Digest  of  Abbott,  published  in  1860,  and 
that  of  Clinton,  published  this  year  (1871),  as  law,  while  the 
former  is  placed  by  both  in  their  tables  of  disapproved  and  over- 
ruled cases,  and  the  courts  of  that  great  commercial  state  remain 
steadfast  to  principle. 

The  foregoing  cases  are  all  that  I  have  been  able  to  find  by 
extended  search,  in  which  an  effort  has  been  made  to  induce  a 
court  of  law  to  require  a  tender  of  cost  before  suit  pending,  and 
in  all  the  decisions  have  conformed  to  principle  and  been  adverse. 

For  these  reasons  I  think  a  new  trial  should  be  denied. 

In  this  opinion  Foster  and  Granger,  Js.,  concurred.  Park 
and  Carpenter,  Js.,  concurred  in  refusing  a  new  trial  on  the 
ground  that  the  rule  of  "  stare  decisis'*  should  be  applied  to  former 
decisions  of  the  court. 


The  rule  seems  to  be  abundantly  esta- 
blished in  the  English  courts  that  a  tenr 
der  before  action  brought  need  not  in- 
clude any  expense  to  which  the  creditor 
may  have  been  in  order  to  collect  his 
debt  before  the  serving  of  the  writ. 
Thus,  where  the  creditor  had  sued  out  a 
writ,  but  did  not  proceed  with  it  before 
it  became  obsolete,  it  was  held  the  debtor 
was  not  bound  to  tender  the  cost  of  such 
writ :  Stratton  v.  Savignac^  3  B.  &  P.  330. 
,  So,  also,  in  the  case  cited  in  the  opinion, 
Briggs  v.  Calverly^  8  T.  R.  629,  where 
the  creditor  had  retained  an  attorney, 
and  instructed  him  to  *  sue  out  a  writ 
against  the  defendant,  and  he  had  accord- 
ingly applied  for  the  writ  before  the 
tender,  but  which  was  sued  out  after- 
wards, it  was  held  no  expense  on  these 
accounts  need  be  tendered.  So,  also, 
where  the  attorney  wrote  a  letter  to  the 


debtor  requiring  him  to  pay  the  debt, 
and  the  attorney's  charge  for  the  letter, 
by  a  time  named,  or  proceedings,  would 
be  commenced,  and  the  debtor  tendered 
the  amount  of  the  debt  alone,  before  the 
time  named,  which  was  refused  because 
the  expense  of  the  letter  was  not  ten- 
dered, the  tender  was  held  good  i  Kir- 
ton  V.  Braithwaiie,  I  M.  &  W.  310. 

And  althougli  a  tender  out  of  court 
after  suit  brought  is  not,  in  the  English 
practice,  regarded  as  valid,  since  the 
matter  is  considered  as  in  court  and  to 
be  there  adjusted  after  the  service  of  the 
writ,  yet  if  the  amount  of  debt  and  the 
expense  of  the  writ  and  service  is  ten- 
dered before  declaration  filed,  the  debtor 
will  not  be  held  liable  for  after  costs, 
which  in  that  case  will  be  regarded  as 
made  without  any  just  cause.  But  there 
should  be  an  actual  tender  of  the  debt 
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and  present  costs,  in  order  to  entitle  the 
debtor  to  a  stay  of  proceedings  :  Gibbon 
▼.  Copeman,  5  Taunt.  840. 

And  in  the  English  practice  the  debtor 
may  always  pay  money  into  court,  at 
any  time  during  the  i>endency  of  the 
suit,  to  cover  the  costs  already  accrued, 
and  a  certain  amount  of  the  debt,  which 
he  admits  to  be  due,  and  thereupon  ob- 
tain a  rule  upon  the  plaintiflT  to  accept 
the  same  or  else  thereafter  proceed  at 
the  peril  of  recovering  no  more  costs, 
and  also  paying  the  defendant's  costs 
after  that  time,  unless  he  should  recover 
a  greater  amount  of  debt  than  had  been 
thus  offered :  Cooper  v.  Blick^  2  Adol- 
phus  &  Ellis  971  ;  ffifde  v.  Moffat,  16 
Ver.  271,  286.  This  is  allowed  under 
the  English  statute  of  3  &  4  Wm.  4,  c. 
42,  s.  21,  and  extends  to  all  personal 
actions,  with  certain  exceptions,  such  as 
assault  and  battery,  false  imprisonment, 
libel,  slander  and  seduction.  But  by  I 
Vict.  c.  7,  these  excepted  actions  are 
many  of  them  embraced.  A  single  judge 
may  make  the  order  for  paying  money 
into  court  even  before  declaration  filed  : 
Edwards  v.  Pric«,  6  Dowl.  P.  C.  489. 
It  would  seem  that  the  right  of  the  de- 
fendant to  pay  money  into  court,  in  all 
these  actions  where  the  claim  was  for  a 
definite  amount,  and  where  by  conse- 
quence a  tender  at  common  law  might 
be  made,  has  been  recognised,  in  the 
English  courts,  from  an  early  day,  long 
before  the  date  of  the  statute  just  refer- 
red to :  Lawrence  v.  Cox,  Bull.  N.  P. 
24 ;  Vermon  v.  Wi/nne,  1  H.  Bl.  24  ;  Hit- 
ton  T.  Bolton,  Id.  229  n. ;  Tidd's  Prac 


ticc  670  ;  fail  v.  Piclford,  2  B.  &  P. 
234.  Money  was  not-  formerly  allowed 
to  be  paid  into  court  after  plea  pleaded  : 
Thorton,  q.  t.  v.  Gibson^  1  Wils.  157. 
But  in  later  times,  in  the  English  prac- 
tice, it  has  been  allowed  to  be  paid  into 
court  even  after  a  new  trial  :  Tidd's 
Practice  672. 

The  plaintiff  may  at  any  time  take  the 
money  out  of  court  upon  discontinuing 
his  action  and  deducting  the  defendants* 
costs  after  the  same  was  paid  into  court : 
FouUtone  v.  Blachnore,  1  Y.  &  J.  213. 
The  sutute  of  3  &  4  Wm.  4,  before  re- 
ferred to,  seems  to  recognise  the  right 
of  the  English  judges  to  make  rules  in 
regard  to  the  payment  of  the  costs  of  the 
action,  and  the  practice  seems  to  have 
sometimes  prevailed  for  the  defendant  to 
enter  into  a  rule  for  the  plaintiff  to  sign 
judgment  for  his  costs  upon  accepting 
the  money,  and  if  that  were  done  at  a 
stage  of  the  proceedings  after  the  money 
is  paid  in,  the  defendant's  future  costs 
will  be  deducted  from  the  plaintifTs 
costs. 

If  the  money  is  paid  in  upon  a  por- 
tion of  the  plaintifTs  claims,  he  will  be 
at  liberty  to  accept  it  and  procee<I  for 
the  remainder  :  4.Bing.  N.  C.  814  ;  4 
M.  &  W.  2.  But  we  need  not  pursue 
the  subject  further.  Although  the  sub- 
ject of  tender  and  payment  of  money 
into  court  is  somewhat  familiar,  it  is 
one  of  great  practical  importance,  since 
the  costs  of  litigation  become  often  of 
vital  consequence.  The  principal  case 
seems  to  us  a  valuable  one. 

I.  F.R. 


Supreme  Court  of  Urrors  of  Connecticut 

MAPLES  r.  THE  NEW  YORK  AND  NEW  HAVEN  RAILROAD 
COMPANY. 

The  plaintiff  purchased  of  the  defendants  a  commutation  ticket,  which  conferred 
upon  him  the  right  to  ride  in  the  cars  upon  the  defendants'  railroad  between  the 
city  of  New  York  and  the  town  of  Westport  during  the  ensuing  year,  upon  certain 
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conditions.  One  of  the  conditions  was  that  the  ticket  should  be  shown  to  con- 
dactors  when  requested,  or  when  required  by  the  rules  of  the  company.  One 
of  the  company's  rules  in  force  during  the  year  required  commuters  to  show  their 
tickets  to  conductors  when  required,  in  the  same  manner  as  other  passengers.  At 
the  time  of  purchasing  the  ticket  the  plaintifiT  signed  a  receipt  containing  similar 
conditions.  During  the  year,  while  the  plaintiff  was  riding  in  the  defendants' 
cars  between  New  York  and  Wcstport,  he  was  requested  by  the  conductor  to  show 
his  ticket.  The  plaintiff  had  his  ticket  upon  his  person,  but  was  unable  to  find  it 
at  the  time, '  and  so  informed  the  conductor.  The  conductor  knew  that  the 
plaintiff  was  a  commuter,  and  that  the  time  covered  by  his  ticket  had  not  expired, 
but  acting  in  accordance  with  the  instructions  of  the  defendants,  he  demanded  of 
the  plaintiff  his  fare  for  the  trip,  and  on  liis  refusal  to  pay  it  ejected  him  from  the 
train. 

Held,  that  the  plaintiff  was  not  bound  to  produce  his  ticket  immediately  when 
requested,  but  was  entitled  to  a  reasonable  time  to  find  it,  and  was  entitled  to  ride 
as  long  as  there  was  any  reasonable  expectation  of  finding  it  during  the  trip ;  that 
under  the  circumstances  the  production  of  his  ticket  by  the  plaintiff  was  the  merest 
formality,  and  that  in  the  absence  of  an  express  stipulation  in  the  contract  that 
the  plaintiff  should  pay  the  fare  of  the  passage  unless  the  ticket  should  be  pro- 
duced, his  failure  to  produce  the  ticket  was  not  such  a  breach  of  the  contract  as  to 
justify  the  defendants  in  rescinding  it,  and  treating  the  plaintiff  as  a  trespasser  on 
the  train ;  and  that  if  the  defendants  had  a  right  to  eject  the  plaintiff  from  the 
train,  they  had  no  right  to  do  so  elsewhere  than  at  a  regular  station  on  the  road — 
that  any  rule  or  regulation  of  the  defendants  which  required  or  allowed  such  an 
act  to  be  done  between  stations  to  a  person  in  the  condition  of  the  plaintiff  was 
unreasonable  and  void. 

Trespass  on  the  case,  for  the  ejection  of  the  plaintiff  from 
the  defendants'  cars  by  a  conductor;  brought  to  the  Superior 
Court,  and  tried  on  the  general  issue  closed  to  the  jury.  The 
court  rendered  judgment  of  nonsuit,  and  the  plaintiff  filed  a  mo- 
tion in  error  for  the  refusal  of  the  court  to  set  aside  the  nonsuit. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Thompson^  for  the  plaintiff  in  error. 

Child^  for  the  defendants  in  error. 

Park,  J. — We  think  there  is  manifest  error  in  the  decision  of 
the  court  below  in  refusing  to  set  aside  the  nonsuit  that  had  been 
ordered  by  the  court.  Some  time  in  the  month  of  December  1868, 
the  plaintiff  purchased  of  the  defendants  a  commutation  ticket, 
which  conferred  upon  him  the  right  to  ride  in  the  cars  upon  the 
defendants'  railroad  from  the  town  of  Westport  to  the  city  of  New 
York,  during  the  year  1869,  upon  certain  conditions.  One  of 
the  conditions  was  that  the  ticket  should  be  shown  to  conductors 
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when  requested,  or  when  required  by  the  rules  of  the  company. 
One  of  the  company's  rules  in  force  during  the  year,  and  the  only 
one  that  it  is  important  to  consider,  was  as  follows :  "  Commuters 
will  show  their  tickets  to  the  conductors  in  the  same  manner  as  other 
passengers,  when  required."  One  of  the  conditions  in  the  receipt 
signed  by  the  plaintiff  at  the  time  he  received  his  commutation 
ticket  from  the  defendants  was  to  this  effect :  "  The  commutation 
ticket  is  to  be  shown  to  conductors,  and  whenever  otherwise 
required  by  the  rules  of  the  company,  in  the  same  manner  as  are 
other  passenger  tickets.*' 

On  the  24th  day  of  May  1869,  the  plaintiff  entered  the  oars 
of  the  defendants  at  the  city  of  New  York,  to  ride  over  the  de- 
fendants* road  to  his  home  in  Westport.  When  the  train  was 
about  four  miles  from  the  city  the  conductor  of  the  train  re- 
quested the  plaintiff  to  show  his  ticket.  The  plaintiff  had  his 
ticket,  but  was  unable  to  find  it  at  the  time,  and  so  informed  the 
conductor.  The  conductor  knew  that  the  plaintiff  was  a  commu- 
ter, and  that  the  time  mentioned,  in  the  ticket  had  not  expired, 
but  acting  in  accordance  with  the  instructions  of  the  defendants, 
he  demanded  of  the  plaintiff  his  fare  for  the  trip,  and  told  him 
that  unless  he  paid  it  he  should  eject  him  from  the  train.  The 
plaintiff  refused  to  pay  the  fare,  on  the  ground  that  he  had  his 
ticket  but  was  unable  to  find  it,  and  had  paid  his  fare  by  the  pur- 
chase of  the  ticket.  Thereupon  the  conductor  stopped  the  train 
and  ejected  the  plaintiff  from  the  cars.  During  the  morning  of 
that  day  the  plaintiff  rode  to  New  York  on  his  ticket,  and  at  night 
when  he  retired  it  was  found  upon  his  person.  These  are  the 
principal  facts,  and  we  think  they  show  that  the  defendants  broke 
their  contract  with  the  plaintiff  in  ejecting  him  from  the  train  at 
the  time  it  was  done.  When  the  conductoi;  requested  the  plain- 
tiff to  produce  his  ticket  it  happened  to  be  mislaid.  The  plaintiff 
was  entitled  to  a  reasonable  time  to  find  it.  The  contract  re- 
quired him  to  show  his  ticket  to  the  conductor,  but  he  was  not 
bound  to  do  it  immediately  when  requested.  The  conductor 
knew  the  plaintiff  was  a  commuter,  and  the  only  question  in  his 
mind  was  whether  the  plaintiff  would  be  able  to  produce  his 
ticket.  The  plaintiff  informed  him  that  he  had  it,  but  was  unable 
to  find  it  because  it  was  mislaid.  Under  such  circumstances  the 
plaintiff  was  entitled  to  ride  as  long  as  there  was  any  reasonable 
expectation  of  finding  it  during  the  trip.     Had  a  reasonable  time 
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been  alloived  him  to  find  it,  undoubtedly  it  would  have  been  found, 
for  it  was  upon  his  person,  and  dropped  from  bis  garments  when 
he  undressed  himself  to  retire  that  night.  The  case  was  un- 
like that  of  Dotms  v.  New  York  ^  New  Haven  Railroad  Co.^  36 
Conn.  287.  There  the  plaintiff  had  left  his  ticket  at  home,  and 
so  informed  the  conductor.  The  ticket  could  not  by  possibility 
be  produced,  and  the  plaintiff  knew  it,  and  so  did  the  conductor. 
Delay  in  that  case  would  have  been  of  no  avail.  The  fact  was 
certain.  The  case  here  is  directly  the  opposite  of  that  in  this 
important  respect. 

Again,  in  the  case  of  Downs  there  was  an  express  stipulation  in 
the  contract  that  he  should  pay  his  fare  for  the  trip  if  the  ticket 
should  not  be  shown  to  the  conductor  when  requested.  Here 
there  was  no  such  stipulation.  It  is  true  the  contract  required 
the  plaintiff  to  show  his  ticket  to  conductors  when  requested  by 
them,  or  when  required  by  the  rules  of  the  company,  but  it  may 
well  be  questioned  whether  the  breach  of  such  a  condition  in  the 
contract  gave  the  defendants  the  right  to  eject  him  from  the 
train,  when  they  knew  through  their  conductor  that  he  was  a  com- 
muter, and  knew  that  his  inability  to  produce  the  ticket  arose 
simply  from  the  fact  that  his  ticket  was  mislaid.  In  the  case  of 
Downs  the  trip  was  virtually  excepted  from  the  operation  of  the 
ticket  by  the  express  stipulation  in  the  contract  to  pay  fare  for 
the  trip  if  the  ticket  should  not  be  produced.  The  case  was  the 
same  as  it  would  have  been  if  the  contract  had  declared  in  ex- 
press terms  that  the  ticket  should  only  apply  to  cases  where  it 
was  produced,  and  all  other  cases  should  be  excepted  from  its 
operation.  Downs,  therefore,  was  nothing  more  than  a  common 
passenger  on  the  train,  without  a  common  passenger  ticket,  and 
was  liabl^  to  be  dealt  with  as  a  common  passenger.  But  here  the 
contract  embraced  the  trip  as  much  as  it  did  any  other  trip  that 
the  plaintiff  might  make  on  the  road.  The  plaintiff  agreed  to 
show  his  ticket  in  like  manner  with  other  passengers.  This  was 
required  in  order  that  the  conductor  might  know  that  he  was  a 
commuter.     But  the  conductor  knew  the  fact. 

The  production  of  the  ticket  under  i^uch  circumstances  was  the 
merest  formality.  Suppose  the  plaintiff  had  agreed  with  the  de- 
fendants that  he  would  show  his  ticket  to  the  conductor  three 
times  during  each  passage  over  the  road,  and  on  the  trip  in  ques- 
tion he  had  shown  his  ticket  twice  to  the  conductor,  but  when 
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required  the  third  time  to  produce  it  the  ticket  happened  to  be 
mislaid.  Suppose  the  conductor  should  distinctly  remember  that 
the  ticket  had  been  twice  produced,  and  the  production  of  it  the 
third  time  would  give  him  no  needful  information.  Would  the  de- 
fendants be  justified  in  ejecting  him  from  the  train  without  an 
express  stipulation  in  the  contract  that  the  plaintiff  should  pay 
the  fare  of  the  passage  unless  the  ticket  should  be  three  times 
produced  ?  We  think  not.  So  we  think  here.  There  must  be 
something  more  than  the  merest  technical  breach  of  the  contract, 
in  order  to  justify  the  defendants  in  rescinding  it  so  far  as  it  ap- 
plied to  the  trip,  and  treating  the  plaintiff  as  a  trespasser  upon 
the  train. 

We  have  made  no  allusion  to  the  order  that  was  passed  by  the 
defendants  in  January,  after  the  plaintiff  purchased  his  ticket. 
That  order  has  no  application  to  the  case,  for  it  is  obvious  that 
the  defendants  could  not  at  that  time  add  new  conditions  to  the 
plaintiff's  contract.  That  order  was  in  force  when  Downs  made 
his  contract  with  the  defendants,  and  it  was  an  important  consi- 
deration in  the  decision  of  that  case. 

Again,  we  think  on  another  ground  that  the  plaintiff  made  out 
a  primd  facie  case  against  the  defendants.  The  plaintiff  was 
ejected  from  the  train  at  Uarlem,  which  was  not  a  station  on  the 
defendants'  road.  Conceding  that  under  the  circumstances  we 
have  detailed,  the  defendants  had  the  right  to  eject  the  plaintiff 
from  the  train,  we  think  they  had  no  right  to  do  it  elsewhere  than 
at  some  regular  station  on  the  road.  Any  rule  or  regulation  of 
the  defendants  that  requires  or  allows  such  an  act  to  be  done  be- 
tween stations  to  a  person  in  the  condition  of  the  plaintiff,  thus 
subjecting  him  to  the  trouble  and  expense  of  going  a  number  of 
miles  in  order  to  take  another  train,  savors  too  much  of  vindic- 
tiveness  to  be  reasonable.  We  have  no  hesitation  in  paying  that 
such  a  rule  is  unreasonable,  and  is  therefore  void  so  far' as  it  ap- 
plies to  a  case  like  the  one  nndw  consideration.  We  say  this 
without  reference  to  the  statute  of  1867.  Whether  that  statute 
applies  to  the  case  or  not  we  Leave  undetermined. 

For  these  reasons  we  think  there  is  manifest  error  in  the  judg- 
ment of  the  court  refusing  to  set  aside  the  nonsuit  that  had  been 
ordered  in  the  case. 

In  this  opinion  the  other  judges  concurred* 

There  dan  be  do  question  of  the  sound-    hare  sometimes  questioned  how  far  the 
ness  of  the  decision  in  this  case.     We    conductor  of  a  railway  train  should  be 
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allowed  to  require  passeogers  to  produce 
their  tickets  out  of  mere  wantonness, 
and  when  he  has  no  doubt  thej  have 
them.  It  may  be  said  this  mast  be  done 
or  else  others  will  feel  aggrieved,  when 
required  to  produce  their  tickets.  Rea- 
sonable persons  would  never  feel  so,  if 
bond  fide  dealt  with  in  the  matter.  And 
if  the  passenger  has  the  ticket  present, 
it  is  no  hardship  to  produce  it.  But  if 
he  happens  to  have  left  it  at  home  or 
mislaid  it  for  the  moment,  it  requires 
some  consideration  how  far  the  rule  is  to 
be  enforced  out  of  mere  wantonness,  when 
the  passenger  has  paid  his  fare,  and  this 
is  well  known  to  the  conductor.  If  the 
passenger  stipulates  in  the  purchase  of  a 
commutation  ticket,  to  pay  another  fare 
unless  he  produce  his  ticket,  as  in  Downs 
T.  N.  Y,  i-  N.  H,  Railroad,  36  Conn. 
287,  he  should  be  bound  by  the  contract. 
But  upon  the  mere  force  of  a  rule  of  the 


company  to  require  the  passengers  to 
produce  their  tickets  when  so  requested 
by  the  conductor,  it  seems  to  admit  of 
some  doubt,  whether  the  penalty  of  pay- 
ing double  fare  should  be  enforced,  when 
the  facts  show  that  the  passenger  did  all 
in  his  power  to  comply  with  the  rule, 
and  that  the  company  suffered  no  detri- 
ment. The  reason  for  the  rule  failing 
the  rule  itself  ought  to  fail,  upon  the 
well  known  maxim,  cessante  ratione  cea- 
sat  et  lex.  It  would  rather  seem  that  a 
rule  of  this  kind  enforcing  the  penalty  in 
such  a  case  as  the  present  ought  to  be 
held  unreasonable  and  therefore  void  to 
that  extent.  But  we  know  that  rules,  to 
be  of  much  value,  require  strict  enforce- 
ment. And,  where  the  ticket  might  be 
used  by  any  one,  the  conductor  might 
be  justified  in  requiring  its  production, 
in  order  to  secure  the  company  against 
redeeming  it  again.  I.  F.  B. 


Supreme  Judicial  Court  of  New  Hampshire. 

ADAMS  V.  ADAMS. 

Courts  have  power  to  set  aside  or  vacate  decrees  of  divorce  for  fraud  or  imposi- 
tion, as  in  the  case  of  other  judgments,  and  will  exercise  that  power  where  such 
fraud  or  imposition  is  clearly  established. 

This  was  a  motion  by  Melinda  Adams  to  set  aside  a  decree  of 
divorce  granted  in  this  county  (Hillsborough),  December  Term 
1864. 

The  libellee  offered  to  show  that  the  divorce  was  obtained  with- 
out notice  to  her,  and  by  fraud  and  perjury;  that  the  libellant, 
George  W.  Adams,  knew  her  residence  at  the  time,  and  caused 
the  order  of  notice  to  be  published  in  a  newspaper  that  he  had 
every  reason  to  believe  neither  she  nor  her  friends  would  see,  for 
the  purpose  of  concealing  from  her  any  notice  of  the  proceed- 
ings ;  that  this  motion  was  made  at  the  first  term  of  the  court 
after  she  was  informed  that  the  divorce  had  been  granted. 

The  libellee  also  offered  to  prove  that  the  libelianl  had  not  re- 
married since  the  decree  of  divorce  was  granted. 
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The  coMTt^  pro  forma^  ruled  that  the  evidence  was  not  compe- 
tent, and  could  not  be  considered ;  to  which  the  libellee  excepted. 
The  case  was  reserved. 

Creo.  T,  Sawye}'  ^  Sawyer^  Jr.^  and  Isaac  W.  Smithy  for  the  libel- 
lant. — The  decree  of  divorce  in  this  case  at  the  Dec.  Term  1864, 
is  a  judgment  as  conclusive  between  the  parties  as  a  common-law 
judgment.  It  determined  the  status  of  the  parties  as  to  their 
matrimonial  relations,  and  judicially  declared  them  to  be  no  longer 
husband  and  wife.  It  is  now  sought,  after  the  lapse  of  seven 
years,  to  obtain  a  rehearing  for  the  purpose  of  having  their  status 
daring  these  seven  years,  and  now  judicially  declared  to  be  that 
of  persons  married  to  each  other  instead  of  divorced  from  each 
other.  No  rule  or  principle  of  law  authorizes  such  a  rehearing 
subsequent  to  the  term  of  court  at  which  the  cause  was  finally 
adjudicated :  Greene  v.  Greene,  2  Gray  861 ;  Parish  v.  Parish^ 
9  Ohio  St.  534. 

Lord  ^  Sullotvayy  Morrison  ^  Stanley  and  JB.  P.  Cilleyy  for 
libellee. 

Bbllows,  C.  J. — As  a  general  proposition,  courts  have  power 
to  set  aside,  vacate,  modify  or  annul  their  judgments  for  good 
cause  shown :  Judge  of  Probate  v.  Webster,  46  N.  H.  518 ;  Bel- 
lows V.  Stone,  14  Id.  203 ;  Frink  v.  Frink,  43  Id.  508 ;  Wiggin 
V.  Veasey,  43  Id.  513,  and  cases  cited,  and  Chamberlain  v.  Crane, 
4  Id.' 115. 

In  this  respect  decrees  in  divorce  suits  stand  upon  the  same 
footing  as  other  judgments,  both  upon  principle  and  authority. 
Bishop,  in  his  work  on  Marriage  and  Divorce,  1st  ed.,  §  697,  lays 
it  down  as  a  general  proposition,  that  the  American  tribunals, 
when  unencumbered  by  specific  statutory  directions,  have  been 
governed  by  substantially  the  same  principles  in  divorce  causes 
as  in  others,  in  respect  to  opening  decrees,  or  granting  rehear- 
ings,  writs  of  error,  or  certiorari  or  otherwise,  according  to  the 
practice  of  the  court,  re-examining  the  question,  except  that  there 
has  always  been  a  manifest  reluctance  to  disturb  a  final  judgment  of 
divorce,  especially  after  a  second  marriage  involving  the  interests 
of  third  persons ;  for  which  he  cites  authorities  from  Ohio,  New 
York,  Kentucky  and  Delaware.    So  is  1  Phillipps's  Ev.  341.    The 
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same  doctrine  is  laid  down  in  &  later  edition  by  the  same  author : 
2  Bish.  on  Mar.  and  Div.,  §  751. 

It  is  equally  well  settled  that  judgments  may  be  set  aside  or 
*  vacated  when  procured  by  fraud,  but  not  on  the  application  of  a 
person  who  is  himself  a  party  to  the  fraud,  nor  will  the  judgment 
be  avoided  for  fraud  when  the  same  question  of  fraud  was  tried 
ill  the  original  action.  This  doctrine  is  fully  sustained  by  the 
case  of  Tebhetts  v.  Tilton^  31  N.  H.  287,  and  cases  cited ;  and  in 
that  case  the  subject  was  carefully  considered. 

So  it  is  well  settled  that  a  judgment  may  be  vacated,  or  the 
record  of  it  amended,  on  the  ground  that  it  was  entered  up  by 
mistake :  Bellows  v.  StonCy  14  N.  H.  203 ;  and  in  this  case  the 
application  to  set  it  aside  was  made  more  than  eleven  years  after  the 
judgment  was  rendered.  This  was  a  bill  in  equity ;  and  although 
it  was  held  that  courts  of  equity  will  set  aside  judgments  at  law 
when  obtained  by  fraud,  it  would  not  do  so  for  any  error  in  the 
proceedings,  but  leave  the  party  to  his  petition  in  the  court  of 
law :  Chamberlain  v.  Oane,  4  N.  H.  115 ;  Wiggin  v.  Veasey,  43 
Id.  313,  and  Frtnk  v.  Frinky  Id.  508,  are  cases  where  mistakes 
in  entering  up  judgments  were  corrected  many  years  after  the 
judgments  were  rendered. 

Much  more  should  judgments  be  corrected  or  vacated  when 
they  have  been  obtained  by  the  fraud  of  one  party,  and  the  other 
is  in  no  way  implicated  in  it.  The  authorities,  indeed,  to  this 
point  are  numerous  and  quite  satisfactory  in  other  jurisdictions. 
Among  them  are  Fermor's  Casey  3  Co.  77,  78  a ;  Story  on  Confl. 
of  Laws,  §  597  ;  Starkie's  Ev.,  pt.  2,  §§  77  and  83 ;  Diicheas  of 
Kingston  9  Case,  11  State  Trials  261 ;  1  Phillipps's  Ev.  341 ;  2 
Kent's  Com.  655.  In  Fermors  Case  it  i^  laid  down  that  the  law 
so  abhors  fraud  and  covin  that  all  acts,  as  well  judicial  as  others, 
which  of  themselves  are  just  and  lawful,  yet,  being  mixed  with 
fraud  and  deceit,  are  in  judgment  of  law  wrongful  and  un- 
lawful. 

In  Bradstreet  v.  Neptune  Ins,  Co.y  3  Sumn.  600,  Story,  J.,  p. 
604,  says :  "  I  know  of  no  case  where  fraud,  if  established  by 
comfpetent  proofs,  is  not  sufficient  to  overthrow  any  judgment  or 
decree,  however  solemn  may  be  its  form  and  promulgation."  The 
case  there  was  a  decree  of  a  foreign  court  in  rem,  which  in  gene- 
ral was  held  to  be  conclusive.  So  in  Harding  J'  Wife  v.  Aldeuy 
9  Greenl.  151,  the  general  doctrine  is  recognised  that  "fraud  and 
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collusion,  wben  pleaded  and  verified,  vacate  all  judgments  and 
decrees*"     So  is  Broom's  Legal  Maxims  '''254,  and  cases  cited. 

As  to  the  mode  of  avoiding  a  judgment  or  decree  obtained  by 
fraud,  there  is  some  diversity  in  the  decisions,  although  it  is  gene- 
rally held  that  such  judgment  or  decree  cannot  be  collaterally 
attacked  by  either  party  to  it,  but  can  be  avoided  only  by  pro- 
ceedings instituted  directly  for  that  purpose.  In  some  cases,  how- 
ever, a  bill  in  equity  to  restrain  the  Enforcement  of  such  judgment 
•or  decree  has  been  sustained,  as  in  H%tggin9  v.  King^  3  Barb.  S.  C. 
616,  where  a  party  had  a  good  defence  to  a  suit  at  law,  but  was 
prevented  setting  it  up  by  the  gross  fraud  of  the  plaintiff  and 
others. 

A  similar  doctrine  was  held  in  this  state  in  Hihhard  v.  Eastman^ 
47  N.  H.  507,  and  cases  cited ;  so  is  2  Kent's  Com.  655,  and  so 
is  Vanmet^  v.  Jones^  2  Green  Ch.  N.  J.  520.  These  cases  clearly 
recognise  the  doctrine  that  the  party,  injured  by  a  judgment  ob- 
tained by  fraud,  may  in  some  form  avoid  the  effect  of  it.  The 
general  doctrine  is  also  recognised  in  Great  Falh  Manfg.  Co.  v. 
Wornter,  45  N.  H.  110. 

It  has  been  said  that  neither  a  party  to  a  judgment  nor  a  privy 
can  impeach  it  for  fraud :  8  Cow.  A;  Hill's  Phillipps's  Ev.,  note 
610 ;  but  this  doctrine  was  considered  in  TebletU  v.  TUtoriy  81 
N.  H.  28,  and  repudiated,  and  for  reasons  that  are  entirely  satis- 
factory to  us.  If  the  position  had  been  taken  that  such  judg- 
ment could  not  be  collaterally  impeached  by  a  party  or  privy,  it 
would  be  supported  by  the  authorities ;  and  from  the  reference  in 
the  note  to  Dary.v.  Haddon^  8  Doug.  810,  and  the  notes  to  that 
case  which  hold  that  a  party  must  apply  to  the  tribunal  which 
rendered  the  judgment  ta  vacate  it,  it  is  not  certain  that  anything 
more  was  meant  by  the  learned  editors. 

This  doctrine,  in  regard  to  impeaching  judgments  and  decrees 
for  fraud,  has  been  applied  in  numerous  cases  to  decrees  in  di- 
vorce suits  and  suits  for  nullity  of  marriage,  and  the  weight  of 
authority  is  greatly  in  favor  of  such  application.  Upon  princi- 
ple, there  is  no  solid  ground  for  any  distinction  between  decrees 
in  divorce  suits  and  other  judgments ;  or  if  there  be  any,  it  is  to 
be  found  in  the  much  greater  danger  of  fraud  and  imposition  in 
divorce  cases  as  compared  with  others ;  thus  adding  largely  to  the 
necessity  and  importance  of  preserving  the  power  to  correct  or 
vacate  decrees  that  have  been  obtained  by  fraud  and  imposition. 
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Accordingly  it  is  laid  down  in  Bishop  on  Mar.  and  Div.,  §  699, 
that  if  a  tribunal  has  been  imposed  upon,  and  in  consequence  of 
the  fraud  a  judgment  of  divorce  has  been  wrongfully  rendered,  it 
may  vacate  this  judgment,  when,  upon  a  summary  proceeding,  it 
is  made  cognisant  of  the  fraud :  and  see  Id.,  §  706,  note  4,  and 
cases  cited  and  also  Id.  697.  This  is  the  doctrine  of  Allen  v. 
Maclellauy  12  Penna.  St.  328  (2  Jones),  and  of  Dunn  v.  Dunn^ 
4  Paige  Ch.  425. 

In  Story  on  Conflict  of  Laws,  §  597,  it  is  said,  speaking  of 
foreign  sentences  of  divorce,  that  "  fraud  in  this,  as  in' other  cases, 
will  vitiate  any  judgment,  however  well  founded  in  point  of  juris- 
diction." So  is  2  Kent's  Com.  *109.  So  in  Hoach  v.  Garvan^  1 
Ves.  Sen.  157,  and  Brownaword  v.  JEdtoardSy  2  Ves.  Sen.  243- 
246,  it  is  held  that  a  sentence  in  divorce  cases  may  be  impeached  for 
fraud.  So  in  Harrison  v.  South  Hampton^  22  L.  J.  Rep,  N.  S.  Chan. 
372,  it  was  distinctly  held  that  a  sentence  of  an  ecclesiastical  court, 
pronouncing  a  marriage  to  be  a  nullity  because  one  of  the  parties 
was  within  the  age  of  consent,  and  consent  not  given,  would  be 
itself  a  nullity  when  obtained  by  collusion. 

So  the  doctrine  that  a  decree  of  divorce  may  be  impeached  for 
frAud  is  recognised  in  Borden  v.  Fitchy  15  Johns.  121 ;  Harding 
V.  Aldeny  9  Greenl.  151,  and  Kerr  v.  Kerr,  41  N.  Y.  272. 

The  counsel  for  the  libellee  have  cited  the  cases  of  Greene 
V.  Greene^  2  Gray  861,  and  Pariah  v.  Pariah,  9  Ohio  St.  584. 
But  the  case  of  Greene  v.  Greene  merely  decides  that  on  an 
original  bill  filed  at  a  subsequent  term  a  decree  of  divorce  will 
not  be  set  aside  for  fraud  and  false  testimony,  and  distinctly  de- 
clines to  give  an  opinion  on  the  point  whether  such  decree  is  open 
to  any  revisal  by  review,  writ  of  error,  certiorari,  or  any  other 
proceeding  in  the  nature  of  an  appeal,  the  court  taking  the  ground 
that  such  decree,  when  the  court  has  jurisdiction,  is  conclusive 
between  the  parties,  unless  revised  on  some  legal  proceeding  insti- 
tuted directly  for  that  purpose,  although  third  persons  might  be 
allowed  to  attack  it  collaterally.  And  besides,  it  would  seem  that 
Greene  v.  Greene  has  been  overruled  in  Massachusetts  in  Edaon 
V.  Edaon,  referred  to  in  Bennett  k  Holland's  Mass.  Dig.,  vol.  8, 
p.  283. 

The  case  of  Homer  v.  Fish,  1  Pick.  435,  was  cited  and  relied 
upon.  In  that  case,  a  suit  was  brought  to  recover  back  a  sum 
of  money  paid  by  the  plaintiff"  to  satisfy  a  judgment  recovered  on 
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a  policy  of  insurance,  upon  the  ground  that  the  judgment. was 
obtained  by  fraud ;  but  the  court  held  that  the  judgment,  so  long 
as  it  was  unreversed,  was  a  bar  to  the  recovery ;  and  the  court 
cites  with  approval  the  decision  of  the  court  in  Peck  v.  Wood- 
bridge^  3  Day  36,  that  a  man  cannot  collaterally  impeach  or  call 
in  question  a  judgment  of  a  court  of  law  or  decree  in  equity  to 
which  he  is  a  party.  It  can  only  be  done'  directly,  by  writ  of 
error,  petition  for  new  trial,  or  bill  in  chancery. 

These  cases  lend  no  aid  to  the  position  that  a  party  to  a  decree 
of  divorce  cannot,  in  any  form,  impeach  it  for  fraud. 

•  The  Ohio  case  of  Parish  v.  Parish  was  an  original  bill  in  equity 
to  set  aside  a  decree  of  divorce,  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury,  and  alleging  also  that  the  libellant  had 
suppressed  the  paper  which  contained  notice  of  the  suit. 

A  demurrer  to  the  bill  was  sustained,  and  the  reasoning  goes  to 
the  extent  of  holding  that  the  decree  was  absolutely  conclusive, 
and  not  subject  to  be  impeached,  even  for  fraud.  Some  stress 
was  placed  upon  their  statute,  which  provided  that  such  decree 
should  be  final  and  conclusive, — the  court  holding  it,  however,  to 
be  in  accordance  with  general  policy.  The  result  in  this  case  is 
like  that  in  Greene  v.  Greene^  2  Gray  861,  but,  unlike  that  case, 
it  does  not  apparently  leave  open  the  question  whether  in  some 
form,  by  review  or  other. proceeding  brought  directly  to  reverse 
the  decree,  it  ought  not  to  be  done. 

To  the  reasoning  in  this  case  we  cannot  subscribe;  and  we 
think  it  is  opposed  both  to  principle  and  authority.  It  i^  essen- 
tial, indeed,  to  the  due  administration  of  justice,  that  courts  should 
have  the  power  to  protect  themselves  and  their  suitors  against 
fraud  and  imposition. 

Of  course  this  power  will  always  be  exercised  with  great  cau- 
tion, and  especially  after  a  long  lapse  of  time,  and  after  changes 
in  the  status  of  persons  upon  the  faith  of  decrees  in  cases  like 
this. 

In  the  case  before  us,  the  libellee  offers  to  prove  that  she  had 
no  notice  of  the  pendency  of  the  suit,  and  that  the  libellant, 
knowing  her  residence,  caused  the  notice  to  be  published  in  a 
newspaper  that  he  had  every  reason  to  believe  neither  she  nor  her 
friends  would  see,  for  the  purpose  of  concealing  from  her  any 
notice  of  the  proceedings,  and  that  the  divorce  was  obtained  by 
fraud  and  perjury.     Should  it  be  made  to  appear  that  the  libel- 
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lant,  knowing  where  the  hbellee  resided,  fraudulently  caused  the 
notice  to  be  published  in  a  paper  not  likely  to  be  seen  by  her  or 
her  friends  with  the  purpose  of  preventing  the  notice  reaching  her, 
and  that  the  artifice  was  successful,  the  court  ought  not  to  hesi- 
tate to  treat  it  as  no  notice  at  all,  and  no  real  compliance  with  the 
requisitions  of  the  statute.  The  order  of  notice  may  have  been 
complied  with,  but  if  fraudulently  procured,  with  the  very  pur- 
pose of  avoiding  the  giving  of  actual  notice,  it  ought  to  be  regarded 
as  what  it  really  is,  no  notice  at  all. 

Upon  the  other  point,  thtft  the  divorce  was  obtained  by  fraud 
and  perjury,  it  ought  also  to  appear  that  the  cause  of  divorce 
alleged  had  in  fact  no  existence ;  but,  as  no  definitive  judgment  is 
to  be  rendered,  but  only  to  determine  how  far  testimony  of  this 
character  is  admissible,  it  is  unnecessary  to  examine  further  the 
sufficiency  of  the  offer.  The  great  question  is,  whether,  after  this 
lapse  of  time,  this  decree  can  be  set  aside  or  vacated  for  fraud  or 
imposition ;  and  on  that  point  we  are  clear  that  it  may  be  if  the 
proofs  are  clear. 

These  views  must  not  be  understood  to  give  any  countenance 
whatever  to  the  idea  that  there  may  be  a  re-trial,  merely,  of  a 
divorce  suit  on  the  allegation*  of  fraud.  On  the  contrary,  the 
proof  of  fraud  of  a  grave  character  ought  to  be  clear ;  and  the 
court  would  be  slow  to  reverse  a  decree  of  divorce,  when  the 
libellee  appeared,  or  had  due  and  actual  notice  to  appear,  unless 
fraud  of  a  serious  character  is  established. 

No  objection  is  made  in  respect  to  the  form  of  the  application 
here,  and  we  therefore  assume  that  it  is  in  writing,  as  it  ought  to 
be,  setting  forth  fully  the  grounds  of  the  application. 

Case  discharged. 


Supreme  Court  of  Iowa. 

THE   PEORIA  AND  ROCK  ISLAND  RAILWAY  CO.  v,  ANDREW  J. 
PRESTON,  Appellant. 

Where  the  charter  of  a  corporation  fixes  the  amount  of  its  capital  stock  and  the 
number  of  shares  into  which  it  shall  be  divided,  the  corporation  cannot  make 
assessments  on  the  shares  subscribed,  for  the  purpose  of  carrying  on  the  general 
business  of  the  company,  until  all  the  capital  stock  has  been  subscribed,  unless 
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either  expressly  or  bj  implication  a  different  intent  appears  in  the  chairteri  or  in 
the  contract  of  subscription. 

The  charter  of  a  railway  company  proTided  that  its  capital  stock  should  be  one 
million  dollars,  and  be  divided  into  shares  of  one  hundred  dollars  each  ;  that  the 
persons  named  as  corporators  should  be  authorized  to  cause  books  to  be  opened  for 
receiving  subscriptions  to  the  stock  to  the  amount  of  $100,000 ;  that  each  sub- 
scriber at  the  time  of  S)ibscription  should  pay  five  dollars  on  each  share  by  him  sub- 
scribed ;  that  the  corporate  powers  should  be  vested  in  a  board  of  nine  directors  ; 
'hat  the  first  election  for  directors  should  be  held  as  soon  as  might  be  after  said 
$100,000  of  stock  should  have  been  subscribed;  that  the  directors  should  have 
power,  and  were  required,  to  re-open  the  books  to  fill  up  the  capital  stock,  and  to 
continue  to  receive  subscriptions  thereto  until  the  whole  amount  should  have  been 
tAken  ;  and  that  all  subscriptions  should  be  paid  at  such  times,  and  in  such 
amounts,  and  on  such  conditions  as  the  directors  might  prescribe. 

He/dy  that  the  directors  could  not  call  for  payments  on  the  subscriptions  until 
the  entire  one  million  dollars  of  stock  had  been  subscribed. 

An  act  amending  the  charter  of  ^he  company,  by  which  it  was  authorised  to 
con.«iruct  and  maintain  a  branch  railroad  from  some  suitable  point  on  its  main 
line  to  a  point  named  in  said  amendatory  act,  did  not  so  change  the  purposes  of  the 
incorporation  as  to  release  previous  subscribers  to  the  stock  from  payment  of  their 
subscriptions. 

Appeal  from  Scott  District  Court. 

Action  to  recover  of  defendant  a  subscription  of  five  shares  to 
the  capital  stock  of  plaintiff,  amounting  to  $500.  The  answer, 
1st,  denied  each  allegation  of  petition ;  2d,  averred  that  by  the 
act  under  which  said  plaintiff  was  incorporated,  passed  by  the 
legislature  of  Illinois,  March  7th  1867,  the  capital  stock  of  said 
company  was  fixed  at  one  million  dollars,  and  that  the  directors 
were  required  to  receive  subscriptions  therefor  until  the  whole 
amount  of  capital  stock  should  be  taken.  That  at  the  time  the 
calls  for  payments  were  made  by  the  directors,  as  alleged  in  the 
petition,  the  said  amount  of  one  million  dollars  had  not  been  sub- 
scribed for.  Wherefore  the  directors  had  no  authority  under  said 
charter  to  make  calls  for  payments  on  subscriptions  beyond  five 
per  cent,  required  id  be  paid  at  the  time  of  subscription,  and  calls 
so  made  were  null  and  void. 

The  answer  averred,  fifthly,  that  on  March  10thl869,  after 
defendant  had  -subscribed  for  stock,  as  alleged  in  petition,  the 
legislature  of  Illinois  passed  an  act;  amending  the  act  of  incorpo- 
ration of  said  company,  thereby  essentially  changing  the  purpose 
and  enterprise  for  which  said  corporation  was  originally  incorpo- 
rated, and  that  said  company  was  authorized  to  construct  a  differ- 
ent line  of  railway,  one  terminus  being  fixed  by  said  act  at  the 


Digiti 


zed  by  Google 


244  !"•  *  R-  I-  RAILWAY  CO.  V.  PRESTON. 

city  of  Muscatine,  and  the  other  left  indefinite.  That  said  altera- 
tion of  said  charter  was  never  assented  to  by  defendant,  but  that 
defendant  being  a  citizen  of  Davenport,  was  induced  to  subscribe 
for  stock  wholly  for  the  promotion  of  the  trade  and  prosperity  of 
his  said  place  of  residence,  by  the  construction  of  said  railway 
from  Peoria  to  Rock  Island,  and  that  by  constructing  said  road 
to  Muscatine  his  motive  in  subscribing  would  be  defeated,  &c. 
The  other  portion  of  the  answer,  and  the  amendments  thereto, 
are  not  necessary  to  an  understanding  of  the  decision. 

The  plaintiff  demurred  "  to  the  second  section  of  the  answer, 
because  the  subscription  of  one  million  dollars  is  not  a  condition 
precedent  to  calls  for  payment  on  stock,  and  because  subscriptions 
of  the  entire  capital  are  no4i  necessary  before  calls  can  be  made, 
unless  so  stated  in  the  agreement,  or  in  the  act  of  incorporation. 
To  the  fifth  section  of  answer,  because  it  shows  that  'the  subsequent 
act  passed  has  only  extended  the  powers  of  the  corporation,  and 
not  materially  altered  its  object  and  interest." 

The  demurrer  was  sustained,  and  defendant  excepted.  Jury 
trial  on  the  remaining  issues.  Verdict  and  judgment  for  plain- 
tiff.    Defendant  appeal? 

John  N.  Itoffers  and  James  T.  Lane,  for  appellant. 
Gh*ant  ^  Smith,  for  appellee. 

Day,  J. — I.  We  regard  it  as  settled  by  the  weight  of  authority 
and  reason,  that  where  an  act  of  incorporation  fixes  the  amount 
of  capital  stock,  and  the  number  of  shares  into  which  it  shall  be 
divided,  the  corporation  cannot  make  an*  assessment  upon  the 
shares  of  a  stockholder,  for  the  purpose  of  carrying  on  the  general 
business  of  the  company,  until  all  the  capital  stock  has  been  sub- 
scribed, unless,  either  expressly  or  by  implication,  a  different 
intent  appears  in  the  charter,  or  in  the  contract  of  subscription. 
The  reasons  for  this  rule  are  to  our  minds  unanswerable.  If  the 
capital  stock  is  fixed  at  $100,000,  divided  into  1000  shares,  the 
subscriber  of  one  share  agrees  to  bear  the  hundredth  part  of  the 
expense  incident  to  the  enterprise.  If  one  half  of  the  capital 
stock  shall  be  found  suflScient  to  accomplish  the  purposes  of  the 
association,  then  his  agreement  is  upon  his  share  of  ?100  to  pay  50. 
If,  however,  an  assessment  can  be  made  upon  his  share  and  the 
business  of  the  association  entered  upon  when  but  $50,000  of 
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Stock  is  subscribed,  the  stockholder  is  compelled  to  bear  the  fiftieth 
part  of  the  expense  of  the  undertaking.  Thus  a  contract  is 
enforced  against  him,  which  he  never  executed,  and  the  same  is 
true  if  an  assessment  can  be  made  when  anything  less  than  the 
whole  amount  of  stock  is  subscribed.  Besides,  it  is  apparent  that 
9ome  amount  of  stock  must  be  subscribed  before  assessments  can 
be  made.  But  if  no  provision  is  made  in  the  charter,  nor  in  tlie 
contract  of  subscription,  there  is  nothing  by  which  this  amount 
can  be  fixed,  unless  it  be  the  amount  of  capital  stock  which  the 
corporation  is  allowed  to  hold.  If  an  assessment  can  be  made 
upon  any  less  amount  than  this,  there  is  just  as  much  warrant  of 
law  for  entering  upon  the  business  of  the  association,  and  making 
assessments  upon  stock  when  one  hundredth,  as  when  ninety-nine 
bandredths  of  the  stock  is  subscribed.  Again,  a  person  called 
upon  to  take  stock  in  an  enterprise,  considers  the  things  to  be 
done  and  the  amount  pledged  to  their  accomplishment.  If  the  un- 
dertaking can  be  commenced,  before  the  amount  designated  is  se- 
cured, the  means  of  finishing  what  is  begun  may  never  be  obtained, 
and  the  amount  expended  may  be  lost.  This  whole  question  un- 
derwent an  exhaustive  discussion  in  Salem  Mill-dam  Co,  v.  Boper, 
6  Pick.  23,  decided  in  1827.  We  despair  of  being  able  to  add 
anything  to  the  reasons  there  assigned.  See  also  s.  c.  9  Pick.  1 
87.  This  case  was  followed,  in  Massachusetts,  by  Turnpike  Co. 
V.  Valentine^  10  Pick.  142,  in  1830 ;  by  Cabot  and  We8t  Spring- 
field Bridge  Co.  v.  Chapin,  6  Cush.  50,  in  1850 ;  by  Worcester  ^ 
Nashua  Bailway  Co.  v.  Hindsy  8  Cush.  110,  in  1851 ;  by  Stone- 
ham  Branch  Bailway  Co.  v.  Gould,  2  Gray  277,  in  1854 ;  in  New 
Hampshire,  in  New  Hampshire  Central  Bailway  Co,  v.  Johnson^ 
10  Foster  890,  decided  in  1855 ;  in  Maine,  in  Penohscot  Bailway 
Co.  V.  Dammery  40  Maine  172,  and  in  Old  Town  Railway  Co,  v. 
Veazie,  89  Maine  571,  both  decided  in  1855.  See  also  Littleton 
Manufacturing  Co.  v.  Parker,  14  N.  H.  548,  and  Comsfock  Valley 
Bailway  Co.  v.  Barker,  82  N.  H.  368. 

These  cases  all  hold  the  doctrine  above  announced,  and  settle 
the  law  in  the  three  states  named.  We  have  not  been  referred  to 
any  well  considered  case,  holding  the  contrary  view. 

In  Hamilton  and  Deansville  Plank-Boad  Co.  v.  Bice,  7  Barb. 
157,  cited  by  appellee,  the  capital  stock  was  fixed  in  the  charter 
at  $26,000,  but  the  act  of  incorporation  provided  that  when  $500 
per  mile  was  in  good  faith  subscribed  and  five  per  cent,  paid 


Digiti 


zed  by  Google 


246  P.  &  R-  I.  RAILWAY  CO.  t^.  PRESTON. 

thereon,  the  subscribers  might  elect  directors,  ejcecute  their 
articles  and  file  them  in  the  oflSce  of  the  secretary,  and  that  froD' 
that  time  they  should  be  a  legally  organized  incorporation. 

The  agreement  which  the  defendant  signed,  obligated  him  tt 
become  a  member  of  the  company  as  soon  as  the  amount  of  stocl 
required  by  the  act  of  incorporation  should  be  subscribed,  and  U 
pay  the  amount  of  subscription  when  the  company  should  be 
organized.  Under  this  agreement  it  was  very  rightly  held  that 
when  $500  per  mile  was  subscribed  and  the  company  organized, 
the  subscriber  should  pay  the  amount  of  his  stock.  This  was  no 
more  than  an  enforcement  of  the  agreement  according  to  its 
terms. 

In  Eensselaer  v.  Wetzel^  21  Barb.  56,  the  facts  are  somewhat 
different,  but  the  whole  case  is  based  upon  that  of  Hamilton  and 
DeansviUe  Plank-Road  Co.  v.  JUcCj  supra,  the  whole  opinion  upon 
this  branch  of  the  case  being  as  follows :  "  Nor  was  a  subscription 
to  the  full  amount  of  the  stock  named  in  the  articles  a  condition 
precedent  to  the  recovery,**  citing  7  Barb.  166.  It  is  apparent 
that  as  an  authority  upon  the  general  proposition  this  case  is 
entitled  to  but  little,  if  anyy  weight. 

In  Waterford  v.  Dalbiac,  6  Wels.,  Hurlst.  &  Grord.  448,  thc^ 
opinion  is  so  meagre  that  it  cannot  be  ascertained  that  it  con- 
flicts with  the  views  hereinbefore  expressed,  the  whole  case  being 
disposed  of  in  an  opinion  of  less  than  three  linesi. 

In  Lexington  and  West  Camlridge  Railway  Co.  v.  Chandler^ 
13  Met.  311,  the  act  of  incorporation  provided  that  the  capital 
stock  should  not  exceed  2000  shares ;  that  the  number  of  shares 
should  be  deterniined  from  time  to  time  by  the  directors,  and  that, 
as  soon  as  250  shares  should  be  subscribed,  the  company  should 
proceed  to  construct  and  open  their  road.  After  more  than  250 
shares  had  been  subscribed,  the  directors  voted  to  dose  their 
books.  This,  it  was  held,  was  in  effect  fixing  the  number  of  shares 
at  that  already  subscribed,  and  a  subscriber  to  the  stock  was  held 
liable.  This  is  fully  in  accord  with  the  views  before  expressed, 
first,  because  the  articles  of  incorporation  authorized  the  company 
to  proceed  to  construct  uid  open  the  road  when  250  shares 
should  be  subscribed ;  second,  under  the  authorized  vote  of  the 
directors  fixing  the  number  of  shares  at  that  subscribed^  the  whole 
stock  was  taken.  In  Fay's  JExr.  v.  Lexington  and  Big  Sandy 
Railway^  2  Mete.  (Ky.)  314,  the  capital  stock  of  the  company  was 
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nxed  at  $1,000,000,  but  the  charter  provided  that  whenever  stock 
to  the  amount  of  $100,000  was  subscribed,  the  company  should 
organize  and  go  into  complete  operation.  In  an  action  against 
a  stockholder  on  assessment,  it  was  held  that  the.  petition 
must  aver  the  subscription  of  $100,000.  This  case  also  is  in 
harmony  with  the  general  views  here  expressed.  In  Kennebec 
and  Portland  Railway  Co.  v.  JarviBy  34  Maine  360,  the  amount 
of  6tock  which  the  corporation  might  hold  was  not  fixed  in  the 
charter,  but  by  a  vote  of  the  corporation,  and  this  is  the  ground 
of  the  holding  that  a  stockholder  may  be  made  liable  before  all 
the  stock  is  subscribed.  In  The  Iowa  and  Minn.  Railway  Co.  v. 
Perkins,  28  Iowa  281,  the  general  question  of  the  right  of  a  cor- 
poration to  collect  assessments  before  all  the  stock  should  be  sub- 
scribed, was  not  decided,  the  defendant  being  held  liable  in  view  of 
the  terms  of  his  subscription. 

The  only  case  to  which  our  attention  has  been  called  apparently 
in  conflict  with  the  leading  case  in  6  Pick.  23,  is  that  of  Schenec- 
tady Plank-road  Co.  v.  Thatcher,  11  N.  Y.  102.  The  opinion 
advances  no  reasoning  in  opposition  to  the  Massachusetts  cases, 
which  it  seems  to  misapprehend,  and  from  the  facts  of  which  it 
seeks  to  distinguish  the  case  in  hand. 

We  feel  warranted,  therefore,  both  from  authority  and  reason, 
in  holding  that  where  an  act  of  incorporation  fixes  the  amount  of 
capital  stock  which  a  corporation  may  hold,  no  assessment  can  be 
made  upon  the  share  of  a  stockholder  until  all  the  stock  is  sub- 
scribed, unless  a  contrary  intention  appears,  expressly  or  by  im- 
plication, either  in  the  charter  or  the  contract  of  subscription. 

II.  The  next  question  which  presents  itself  is  as  to  the  proper 
construction  of  the  charter.  Does  it  contain  anything  evincing 
an  intention  that  assessments  may  be  made  upon  the  shares  before 
the  subscription  of  all  the  capital  stock  ?  Section  three  of  the 
charter  provides  that  the  capital  stock  of  the  company  shall  be 
$1,000,000,  and  be  divided  into  shares  of  $100  each.  Section 
four  of  the  act  provides  that  the  persons  named  as  corporators 
shall  be  authorized  to  cause  books  to  be  opened  for  receiving  sub- 
scriptions to  said  capital  stock  to  the  amount  of  $100,000; 
that  each  subscriber,  at  the  time  of  subscription,  shall  pay  to  said 
commissioners  the  sum  of  fiv6  dollars  on  each  share  by  him  sub- 
scribed ;  and  that  when  the  directors  of  said  corporation  shall 
have  been  elected  the  commissioners  shall  deliver  to  them  the 
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amount  of  money  received,  and  the  books  and  papers  belonging 
to  the  company.  Section  five  vests  the  corporate  powers  of  the 
company  in  a  board  of  nine  directors,  and  provides  that  they  shall 
elect  from  among  themselves  a  president  and  vice-president,  and 
shall  have  power  to  appoint  a  secretary,  treasurer,  and  all  other 
officers  deemed  necessary  for  the  transaction  of  the  business  of 
said  company,  and  to  require  such  officers  to  give  security  for  the 
faithful  performance  of  the  duties  of  their  offices.  Section  six 
provides  that  the  first  election  for  directors  shall  be  holden  as 
soon  as  may  be  after  the  said  $100,000  of  stock  shall  have  been 
subscribed.  Section  seven  of  the  charter  is  as  follows:  "The 
directors  shall  have  power,  and  are  hereby  required,  to  re-open 
the  books  to  fill  up  the  capital  stock  of  said  company,  and  shall 
continue  to  receive  subscriptions  thereof  until  the  whole  amount 
of  such  capital  (not  subscribed  before  said  commissioners)  shall 
have  been  taken,  and  shall  also  receive  subscriptions  to  the  addi- 
tional capital  stock  of  said  company,  should  the  same  be  increased 
by  said  directors,  pursuant  to  the  authoFity  herein  given,  at  such 
tim^  and  places  as  the  directors  may  deem  expedient;  and  all 
subscription  to  the  stock  of  said  company  shall  be  paid  at  such 
times  and  in  such  amounts,  and  on  such  conditions  as  said  directors 
may  prescribe,  under  the  penalty  of  the  forfeiture  of  the  stock 
and  all  previous  payments  thereon ;  and  they  shall  give  notice  of 
the  payments  thus  required,  and  of  the  place  where  and  the  time 
when  the  same  are  required  to  Be  paid,  at  least  thirty  days  pre- 
vious to  the  time  when  said  payments  shall  be  required  to  be 
made,  by  publication  in  such  newspaper  and  at  such  time  as  said, 
directors  shall  determine." 

These  are  all  the  provisions  of  the  charter  affecting  the  question 
under  consideration.  They  contain  nothing,  it  seems  to  us, 
evincing  an  intention  that  assessments  may  be  made  before  all 
the  capital  stock  is  subscribed. 

The  commissioners  were  authorized  to  open  the  books  and 
receive  subscriptions  to  the  amount  of  $100,000,  thus  taking  the 
initiatory  steps  toward  the  organization  of  the  corporation.  The 
charter  requires  five  per  cent,  of  the  subscription  to  be  paid  at 
the  time  of  subscription.  It  would  be  manifestly  inexpedient  to 
allow  these  commissioners,  without  any  bond  for  the  faithful  per- 
formance of  their  duties,  to  take  the  entire  subscription  of 
$1,000,000,   and  receive   five  per  cent,  thereon,  amounting   to 
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$50,000.  Prudence,  and  even  necessity,  required  some  organiza- 
tion of  the  company  before  all  the  capital  stock  was  subscribed. 
Hence  the  charter  provides  that  when  $100,000  shall  have  been 
subscribed,  directors  shall  be  elected,  who  shall  select  from  their 
number  a  president  and  vice-president,  appoint  a  secretary  and 
treasurer,  and  require  them  to  give  bond  for  the  faithful  discharge 
of  their  duties.  The  charter  requires  theso  directors  to  re-open 
the  books,  and  to  continue  to  receive  subscriptions  until  the  whole 
amount  of  the  capital  stock  not  subscribed  before  the  commis- 
sioners shall  have  been  taken.  This  duty  is  specifically  enjoined 
upon  them.  A  failure  to  perform  it  is  a  failure  to  observe  the 
positive  requirements  of  the  charter.  This  sectioa  contains 
nothing  authorizing  an  assessment  until  all  the  capital  stock  iff 
subscribed.  True,  it  provides  that  the  subscriptions  shall  be  paid, 
at  such  times  and  in  such  amounts  and  on  such  conditions  as  the 
directors  may  prescribe.  But  this  evidently  means  that  when  the 
company  has  so  far  complied  with  the  conditions  of  its  charter  as 
to  be  entitled  to  subscriptions,  then  the  directors  may  prescribe 
the  times  and  amounts  and  conditions  of  payment.  It  surdy 
does  not  mean  that,  notwithstanding  the  requirement  that  the 
directors  shall  re-open  the  books  and  continue  to  receive  subscrip- 
tions until  the  whole  amount  of  stock  is  taken,  they  may  never- 
theless refuse  to  do  so,  enter  upon  the  construction  of  the  road,, 
and  assess  the  shareholders  to  the  full  value  of  their  shares. 
And  yet  it  doee  mean  this,  or  no  authority  is  conferred  to  assess 
until  all  the  stock  is  subscribed.  But  two  limits  upon  the  authority 
of  the  board  of  directors  to  do  everything  necessary  to  the  accom- 
plishment of  the  objects  of  the  corporation  can  legally  be  deduced 
from  the  charter.  The  one  is  when  $100,000  of  stock  isi  subscribed. 
The  other  is  when  (^Ul  th.e  stock  is  tak^n.  There  is  no  logical 
ground  upon  which  the  authority  can  be  claimed  to  arise  at  any 
intermediate  point.  The  former  limit  nullifies  the  provision  of 
the  section  requiring  the  directors  to  re-open  their  bdoks  and  fill 
up  the  stock.  Such  a  construction  is  nat  admissible.  It  follows, 
therefore,  that  the  latter  is  the  true  limit.  There  is  nothing  at 
all  unreasonable  in  this  construction.  One  million  dollars  of  stock 
is  certainly  not  a  very  extravagant  sum  for  the  building  of  ninety 
miles  of  railroad,  when  it  is  borne  in  mind  that  almost,  if  not 
quite,  that  sum  would  be  necessary  for  the  ironing  of  the  road 
alone.     Nor  does  this  construction  place  any  impediment  In  ttl9 
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way  of  oorporationg.  It  is  qaite  easy  for  them  to  provide  that 
operations  shall  begin,  and  assessments  shall  be  made,  when  any 
given  amount  of  stock  shall  hare  been  subscribed.  Bat  when  the 
charter  is  silent  upon  the  subject,  the  court  cannot  establish  an 
amount,  and  say  that  when  that  is  reached  the  liability  of  share- 
holders shall  attach.  Such  a  course  would  be  found  to  be  as  im- 
prabtioable  and  unsatisfactory  in  its  execution  as  oppressive  and 
unjust  in  its  results.  Courts  enforce  contracts,  but  do  not  make 
them.  The  charter  construed  in  Salem  MUl-dam  Oo.  v.  lUper^ 
Q  Pick.  23,  was  in  all  essential  respects  like  the  one  involved  in 
this  case. 

Our  conclusion  is,  that  the  charter  does  not  confer  authority  to 
make  assessments  upon  the  shares  of  the  stockholders  until  all  the 
stock  is  subscribed,  and  that  the  demurrer  to  this  portion  of  the 
answer  was  improperly  sustained. 

III.  The  amendment  to  plaintiff's  charier  set  .up,  in  the  fifth 
section  of  the  answer,  authorises  plaintiff  to  construct  and  main- 
tain  a  branch  or  lateral  railway  from  some  suitable  point  on  its 
main  line,  to  a  point  on  the  Mississippi  river,  opposite  the  city  of 
Muscatine,  in  Iowa.  It  does  not  essentially  change  the  original 
purposes  of  the  incorporation.  The  incorporation  is  not  relieved 
from  the  necessity  of  building  a  railroad  from  Peoria  to  Rock 
Island,  as  originally  contemplated.  The  amendment  merely  con- 
fers enlarged  powers  and  additional  privileges  upon  plaintiff. 
That  it  is  not  of  such  a  character  as  to  exonerate  a  subscriber  to 
the  stock  from  his  obligation,  the  authorities  cited  in  the  briefs 
of  counsel  abundantly  show :  see  Barrett  y.  AUon  and  Sangamon 
Railroad  Oo.^  18  HI.  604 ;  Peoria  and  Oquatoka  Railroad  Co.  v. 
EUmg,  17  Id.  429 ;  Sprague  y.  iOmots  Railroad  Co.,  19  Id.  174 ; 
Ulmoie  Railroad  Oo.  y.  Zimmer^  20  Id.  654.  The  demurrer  to 
this  portion  of  the  answer  was  properly  sustained. 

If  under  this  charter  the  corporation  should  undertake  the  con- 
struction of  a  lateral  branch  largely  increasing  the  cost  of  the 
enterprise,  and  bearing  an  undue  proportion  to  the  original  un- 
dertaking, they  might  be  enjoined  from  so  doing  at  the  suit  of  a 
stockholder.  And  if  such  design  should  be  accomplished,  a  stock- 
holder might  be  released  from  liability.  But  the  mere  conferring 
of  authority  to  build  a  lateral  branch,  without  more,  which  is  all 
that  appears  in  this  case,  should  not,  in  our  opinion,  have  that 
effect. 
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Other  alleged  errors  in  the  admission  of  evidence,  and  the  giv- 
ing of  instructions,  were  assigned  and  argued,  but  it  is  believed 
that  the  views  herein  expressed  render  a  separate  consideration 
of  them  unnecessary.  For  the  error  before  alluded  to  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

Reversed. 


Supreme  Court  of  Jfissouru 
STATE  OF  MISSOURI  r.  ABERNATHY. 

Sutntes  Are  generally  to  be  constmed  so  as  not  to  include  the  state  or  affect  its 
rights  nnleas  it  is  specially  named,  or  it  is  clear  that  it  was  intended  to  be  included. 

Although  the  general  rule  in  the  oonstraetion  of  statutes,  in  cases  where  the 
rtate  is  a  party  to  the  suit,  is  as  above  stated,  jet  mnder  the  Uomeeiead  Act  of 
Misfloari  exempting  certain  property  from  execution,  a  homestead  acquired  before 
the  right  of  action  accrued  to  the  state,  and  not  exceeding  the  statutory  exemption, 
is  exempt  from  execution  issued  in  favor  of  the  state,  it  being  included  by  impli- 
cation in  the  act,  and  the  intention  so  to  include  the  state,  being  apparent  from 
analogous  legislation. 

Error  to  Circuit  Court  of  BalliDger  county.  The  facts  are  set  forth 
in  the  opinion  of  the  court. 

B.  Beiuan  Cahoon,  for  plaintiff  in  error. 

I.  The  statutes  of  Missouri  nowhere  direct,  that  in  crimiDal  proceed- 
ings of  bail,  no  person  shall  be  accepted  as  bail  who  is  not  possessed  of 
property  greater  than  the  amount  exempt  by  law  from  execution :  Wag- 
ner's Statutes  of  Mo.  1078,  §  30. 

II.  The  enforcement  of  the  Homestead  Law  against  the  state,  in  cases 
like  the  one  at  bar,  would  interfere  with  and  retard  the  administration 
of  criminal  justice.  Its  enforcement  in  such  cases  is  inessential  to  the 
sovereign  capacity  of  the  state :  Broom  Leg.  Max.  5th  Am.  £d.  372 ; 
and  a  sound  public  policy  requires  that  the  state  be  held  not  subject  to 
the  operation  of  exemption  laws,  unless  expressly  named  in  such  statutes. 

IIL  A  proceeding  by  scire  fadasj  upon  a  forfeited  recognisance,  is 
not  a  civil  action,  within  the  meaning  of  the  Practice  Act;  but  a  mere 
continuation  of  an  existins;  proceeding,  which  was  criminal  in  its  nature : 
StiUc  V.  Randolph,  22  Mo.  474. 

The  statute  of  Missouri  providing  for  the  relief  of  insolvents,  confined 
on  criminal  process  (W.  8.  1125),  in  default  of  the  payment  of  any  costs 
or  fines,  on  account  of  any  criminal  proceeding,  expressly  negatives  the 
exemption  of  property  in  such  cases,  by  providing  that  the  person  so 
committed  shall  render  all  his  property  (except  the  wearing  apparel  of 
himself  and  family),  and  that  all  the  estate  then  or  aflerwards  owned 
by  such  person,  shall  be  liable  to  execution  for  the  payment  of  such 
costs  and  expenses :  W.  S.  1125,  §§  1,  5, 10, 13.     By  analogy  the  appli- 
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cation  is  pertinent  in  this  case:  Ram  on  Legal  Jjudg.,  Am.  Ed.  1871, 
pp.  116,  117 ;  and  moreover,  nothing  is  exempt  for  taxes  due  the  state : 
W.  8.  605,  §  15. 

IV.  The  general  language  used  in  the  Homestead  Act  (W.  S.  697, 
§  1)  should  not  embrace,  and  ought  not  to  apply,  to  executions  issued  Id 
favor  of  the  state.  It  is  a  principle  of  universal  application,  in  the 
construction  of  statutes,  that  the  state  will  not  be  considered  included, 
vnless  by  express  provision  or  necessary  implication  :  Sedg.  on  Con.  and 
8tat.  Law  3^5,  and  authorities  there  cited )  Broom  Leg.  Max.,  5th  Am. 
Ed.  §  72.  The  maxim,  "  Roy  n^est  lie  per  ascnn  statute  si  il  ne  soil 
expressment  nosme,"  applies  in  the  case  at  bar  :  Broom  Leg.  Max.  §  70 ; 
and  it  was  held  to  apply  in  the  construction  of  the  English  Statute  of 
Insolvency:  Broom  Leg.  Max.  §  72;  Chit.  Pre.  Crown  366,  388;  Eex 
V.  Copland,  Hughes  204,  230;  Vin.  Abr.  Stat.  E.  10. 

v.  The  Homestead  Act  exempting  property  from  the  satisfaction  of 
debts,  is  a  statute  against  common  right,  and  should  be  strictly  con- 
strued :  Sedg.  on  Con.  and  Stat.  Law  344  to  347  ;  Eue  v.  Alter,  5  Denio 
119 ;  Allen  v.  Cook,  26  Barb.  347 ;   Obsen  v.  Mlson,  3  Minn.  63. 

VI.  The  maxim,  **  argumentvan  ab  inconvenienti plurimum  valet  in  lege,** 
applies  with  force  in  the  construction  of  the  Homestead  Act  in  this  case  : 
Broom.  Leg.  Max.  §§  174,  175,  and  authorities  there  cited;  for,  to  hold, 
that  the  state  is  included  in  the  provisions  of  the  act,  would  work  a  hard- 
ship upon  criminals,  and  at  the  same  time  neutralize  bail  as  a  means  of 
security  to  them  from  discomfort:  Ram  on  Leg.  Judg.,  Am.  Ed.  1871, 
pp.  Ill  to  115. 

VII.  The  statute  of  Missouri  provides  (W.  S.  790,  §  2)  that  judg- 
raents  of  courts  of  record  are  liens  on  all  real  estate  of  defendants,  in 
counties  in  which  they  are  rendered  :  ffoyt  v.  Hayne^  3  Wis.  752  ;  Allen 
V.  Cook,  26  Barb.  347 ;  Folsom  v.  Carlie,  6  Minn.  333.  There  being  a 
lien  by  the  judgment  of  the  Circuit  Court,  then  the  sale  should  not  have 
been  set  aside,  even  though  the  state  be  included  in  the  Homestead  Act, 
for  the  sale,  in  such  a  case,  should  have  been  left  intact,  to  protect  the 
rights  of  the  purchaser  after  the  death  of  the  parties  entitled  to  the 
homestead — their  arrival  at  age  or  abandonment  of  the  premises  as  a 
homestead  :  Kelly's  Mo.  Probate  Guide  861 ;  W.  S.  98,  §  5.  Such  being 
the  case,  there  was  an  interest  in  the  property  aside  from  the  hon^estead, 
subject  to  execution. 

A.  C,  Ketchum,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by   • 

Wagner,  J. — The  facts  of  this  case  are  agreed  upon,  and  the  only 
question  is,  whether  the  owner  of  a  homestead  can  claim  exemption 
against  an  execution  issued  in  favor  of  the  state. 

The  defendant,  Abernathy,  was  surety  on  a  forfeited  recognisance,  on 
which  the  state  obtained  a  final  judgment,  and  caused  execution  to  be 
issued.  He  was  the  head  of  a  family  and  owned  120  acres  of  land,  on 
which  he  resided,  valued  at  less  than  $1500,  which  was  acquired  pre- 
vious to  the  time  the  obligation  occurred.  When  the  sheriff  levied  on 
the  premises  he  claimed  that  they  were  exempt  under  the  provisions  of 
the  Homestead  Act;  but  they  were  sold,  notwithstanding,  and  he  then 
moved  the  court  to  set  the  sale  aside,  which  motion  was  sustained.    Had 
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the  jud;^ent  been  io  favor  of  any  ooe  other  than  the  state,  it  is  con- 
ceded the  property  would  not  have  been  liable  to  be  sold.  But  it  is 
contended  thut  the  state  is  not  bound  by  the  statutory  exemptions  con- 
cerning homesteads. 

The  general  rule  in  the  construction  of  statutes  b  to  interpret  them 
so  u»  not  to  embrace  the  sovereign  power  of  the  state,  or  affect  her  rights, 
unless  she  be  specially  named,  or  it  be  clear  by  necessary  implication 
thut  she  was  intended  to  be  included. 

The  legiskture,  in  the  provision  of  the  law  respecting  homesteads, 
uses  the  broadest  language  and  exempts  from  attachment  and  execution 
the  homestead  in  all  cases,  except  as  therein  provided:  Wag.  St.  691, 
§  1.  The  exceptions  extend  to  certain  specified  cases,  but  no  reserva- 
tion is  anywhere  made  in  favor  of  the  state. 

As  illustrative  of  the  intention  of  the  law-making  powers,  light  may 
be  thrown  on  the  subject  by  reference  to  analogous  legislation.  In  the 
chapter  on  executions  (1  Wag.  St.  608,  §  9),  it  is  declared  that  certain 
enumerated  personal  property  shall  be  exempt  from  attachment  and 
execution,  but  the  state  is  not  named  in  the  net  as  being  bound  by  the 
exemption.  Still  the  legislature  considered  the  state  as  being  included 
the  same  as  an  individual,  for  we  find  that  in  section  15  it  is  declared 
that  nothing  contained  in  the  chapter  shall  be  construed  so  as  to  exempt 
any  property  from  seizure  and  sale  for  the  payment  of  taxes  due  the 
state,  or  any  city  or  county  thereof,  showing  clearly  that  it  was  the  inten- 
tion to  include  the  state,  and  that  the  property  may  be  seized  by  the  state 
only  in  the  specified  instance  provided  for  in  the  15th  section.  The 
language  employed  in  making  the  exemption  is  the  same  in  both  the 
execution  and  homestead  acts. 

The  acts  are  in  kindred  subjects — in  pari  materia — and  may  be  con- 
strued together.  They  have  a  common  object  in  view.  In  the  one  case 
it  is  to  allow  the  family  for  their  comfort  and  support  to  keep  certain 
necessary  articles  of  which  they  cannot  be  deprived;  in  the  other,  to 
have  a  secure  and  permanent  home,  free  from  the  attacks  of  all  creditors. 
From  the  language  used  in  the  enactment,  and  the  history  of  our  legis- 
lation on  the  subject,  I  think  the  state  is  included  by  implication,  and 
that  she  does  not  stand  in  an  attitude  different  from  any  other  creditor. 

The  judgment  must  therefore  be  affirmed. 
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SUPREME   COURT   OF   ILLINOIS.^ 

SUPREME   COURT   OP   MARYLAND.' 

SUPREME  JUDICIAL   COURT   OP   NEW   HAMPSHIRE. 

SUPREME   COURT   OF   NEW   YORK.* 

Attorney.    See  In/ant 
Bills  and  Notes.    See  Partnership. 
Consideration — lUegalUy  and  Failure  of — The  plaintiff  sold  to  A.  and 

»  From  Hon.  N.  L.  Freeman,  Reporter;  to  appear  in  57  Ills.  Rep. 
«  From  J.  S.  Stockctt,  Esq.,  Reporter;  to  appear  in  36  Md.  Rep. 
»  From  the  Jud{;es  ;  to  appear  in  51  N.  H.  Rep. 
*  From  Hon.  0.  L.  Barbour;  to  appear  in  Vol.  63  of  his  ReporU. 
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B.  bi8  stock  of  goods,  consisting  in  part  of  spiritnons  liquors,  and  took 
the  note  of  A.  for  the  price.  A.  afterwards  sold  his  interest  in  the  stock 
to  B.,  and  the  plaintiff  thereupon  gare  up  A/s  note  and  took  the  note  of 
B.  for  the  amount.  This  note  was  afterwards  surrendered,  and  the  note 
in  suit,  signed  bj  B.,  with  a  surety,  taken  in  its  place.  Hdd,  that  the 
surrender  of  A.'s  note  furnished  no  sufficient  consideration  for  the  note 
of  B. ;  and  that  the  note  sued  must  fail  for  want  of  consideration  ;  9\b0, 
that  the  plaintiff  could  not  apply  money  paid  generally  upon  the  notes 
to  extinguish  that  part  resting  upon  an  illegal  consideration  so  as  to 
leave  the  balance  good :   Gammon  t.  Plaisted,  51  N.  H. 

Constitutional  Law.    See  Siatute$. 

Corporation. 

Equity  Pleading — Multi/ariaumess — Ri^JU  of  Stockholders  in  a 
Manvfacturing  Company  to  invoke  the  aid  of  a  Court  of  Equity  to 
compel  the  Payment  of  unpaid  Subscripttans. — The  objection  of  multifa- 
riousness to  a  bill  in  equity,  must  be  confined  to  cases  where  the  demand 
against  each  particular  defendant  is  entirely  distinct  and  separate  in  the 
subject-matter  from  that  in  which  other  defendants  are  interested,  and 
does  not  apply  where  there  is  a  common  liability  in  the  defendants,  and 
a  common,  although  not  a  co-extensive,  interest  in  the  complainants: 
Fiery  v.  Emmert,  36  Md. 

A  bill  was  filed  in  equity  by  shareholders  in  a  manufacturing  com- 
pany, incorporated  under  the  general  incorporation  law,  against  other 
shareholders,  for  the  purpose  of  ascertaining  the  amount  of  capital  sub- 
scribed, by  whom  subscribed,  the  amounts  paid  thereon,  by  whom  paid, 
and'to  enforce  the  payment  of  the  same ;  to  ascertain  the  debts  of  the 
company,  for  the  payment  of  whicb  the  stockholders  were  liable,  under 
the  act  of  incorporation,  to  the  amount  of  capital  stock  subscribed  by 
them  respectively,  and  on  account  of  which  suits  had  already  been  insti- 
tuted against  the  complainants,  and  to  compel  a  ratable  contribution  by 
all  the  stockholders  towards  the  payment  of  the  same.  On  a  general 
demurrer  to  the  bill,  it  was  held:  1st.  That  in  regard  to  the  several 
matters  charged  in  the  bill,  the  complainants  and  defendants  had  a  com- 
mon interest  and  a  common  liability,  to  the  extent  of  their  individual 
subscriptions,  and  the  bill  therefore  was  not  multifarious;  2d.  Tbat  the 
bill  having  alleged  that  the  entire  amount  of  the  capital  stock  of  the 
company  was  not  subscribed,  it  ought  to  have  charged  that  the  several 
stockholders,  defendants,  bad,  by  their  participation  in  the  organiiation 
of  the  company,  or  by  other  acts,  waived  their  right  to  rely  upon 
such  partial  subscription  of  the  capital  stock  as  a  defence  to  their  lia- 
bility, and  the  failure  to  so  charge  was  a  fatal  defect  in  the  bill ;  8d. 
That  the  corporation  ought  also  to  have  been  made  a  party  to  the 
suit :  Id, 

Debtor  and  Creditor.    See  Homestead, 

Order  to  pay  to  third  Person, — ^A  written  order  by  a  creditor  upon  his 
debtor,  requesting  him  to  pay  to  a  third  person,  is  an  equitable  assign- 
ment of  a  chose  in  action,  which  a  court  of  law  Tthe  debtor  having 
received  notice  or  the  assignment),  will  recognise  ana  enforce :  Omvmy 
V.  Cutting.  51  N.  H. 

No  particular  form  of  words  is  essential  to  the  validity  of  sucb  an  a^- 
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mgnment ;  neither  is  the  ezpreis  Msent  of  the  debtor  thereto  required 
in  order  to  establiBh  his  liability  to  paj  the  debt  to  the  aflBignee :  Id, 

Equitt.     See  Corparatum;  Home$Uad;  Vendor  and  Purchaser, 

Estoppel. 

IHtle — Equity, — When  a  party  assists  another  in  the  sale  of  property, 
the  legal  title  to  which  is  in  the  seller,  and  recommends  the  title  as 
being  good  in  the  vendor,  such  party  thus  assisting  the  sale  will  not  be 
permitted  to  set  up  a  secret  equitable  title  in  himself  against  such  pur- 
ehaser  thus  induced  to  buy  and  pay  for  the  property :  Winchell  v.  Ed^ 
wards,  57  Ills. 

J!jVID£NCE. 

Destruction  of  hy  Parties, — Where  a  party  is  proved  to  have  sup- 
pressed any  species  of  evidence,  or  to  have  destroyed  or  defaced  any 
written  instrument,  a  presumption  arises  that  had  the  truth  appeared  it 
would  have  been  against  his  interest,  and  the  fabrication  of  evidence 
raises  a  presumption  against  the  party  doing  so,  no  less  than  when  evi- 
dence has  been  suppressed  or  withheld ;   Winchell  v.  Edwards^  57  Ills. 

Experts. — In  an  action  for  lostf  claimed  to  be  covered  by  a  policy  of  in- 
surance the  opinion  of  a  witness  not  an  expert,  as  to  the  value  of  a  stock 
of  goods  in  a  store,  is  not  admissible ;  and  whether  he  is  an  expert  or 
not  is  a  question  of  fact  for  the  judge  who  tries  the  cause,  and  not  sub- 
ject to  revision :   Taylor  v.  Ins,  Co.^  51  N.  H. 

Written  Instruments — Attesting  Witnesses, — Where  one  who  has  signed 
his  name  as  an  attesting  witness  to  the  execution  of  an  instrument  did 
so  without  the  knowledge  or  consent  of  the  parties,  the  instrument  may 
be  proved  as  if  there  were  no  subscribing  witness  :  Sherwood  v.  Pratt, 
63  Barb. 

The  signature  of  a  siibscribing  witness  is  not  conclusive  upon  the 
parties  to  the  instrument.  It  is  only  primd  facie  evidence  that  the 
witness  was  called  in  by  them ;  and  the  presumption  arising  from  it  may 
be  eontradicted :  Id, 

And  for  that  purpose,  parol  testimony  may  be  received ;  the  object 
of  the  proof  not  being  to  contradict  or  vary  the  written  agreement,  but 
merely  to  show  that  its  execution  was  not  attested  in  a  particular  way :  I<L 

FRAtJDB,  Statute  of.    See  Sale. 

Highway. 

'  Responsibility  of  County  Commissioners  for  Injuries  arising  from  the 
Condition  of  the  Public  Roads, — Where,  in  consequence  of  the  condi- 
tion of  the  public  roads  of  a  county,  a  wagon  and  carriage  are  injured, 
the  owner  thereof  is  entitled  to  recover  from  the  county  commissioners 
damages  for  such  injury,  provided  he  used  due  care  and  caution  whilst 
travelling  over  the  roads :  County  Commissioners  v.  Gibson,  86  Md. 

The  right  of  action  against  the  county  commissioners  for  injuries  re- 
sulting from  the  condition  of  the  public  roads,  is  not  taken  away  by  the 
8th  section  of  the  Act  of  1868,  ch.  299,  which  permits  the  bond  of  a 
road  supervisor,  given  for  the  faithful  performance  of  his  duties,  to  be 
put  in  suit  for  the  benefit  of  any  person  who  may  suffer  by  the  neglect 
of  such  supervisor  to  keep  the  roads  in  his  dbtrict  in  proper  order :  Id. 
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HOMXSTSAD. 

Definition — Head  of  a  Family. — The  family  homestead  is  the  residence 
or  dwelling-place  of  a  family :  Barney  v.  Leeds^  51  N.  H. 

A  widower,  having  a  minor  child  residing  with  him  and  supported  by 
him,  at'  his  own  dwelling-place,  is  the  V  head  of  a  family,"  within  the 
meaning  of  the  Homestead  Act  of  1851 ,  and  as  such  is  secured  by  the 
law  of  1851  in  the  possession,  enjoyment  of,  and  entitled  to  a  homestead 
right  to  the  extent  of  five  hundred  dollars  in  value,  exempt  from  attach- 
ment and  levy  or  sale  on  execution :  Id, 

This  right  thus  acquired  is  not  lost  or  destroyed  by  the  arrival  of  his, 
only  child  at  years  of  majority,  and  the  removal  of  the  child  from  the 
homestead,  the  father  still  continuing  to  occupy  the  premises  as  his  own 
dwelling-place  and  home  :  Id. 

A  debtor's  right  of  homestead  is  not  lost  nor  waived  by  the  debtor's 
neglect  to  make  application  to  an  officer  levying  an  execution  upon  his 
lands,  to  have  such  homestead  set  off  to  him,  as  provided  by  §  3  of  the 
Homestead  Act  [of  1851]  :  Id. 

An  execution  may  properly  be  extended  upon  real  estate  in  which  a 
right  of  homestead  exists,  subject  to  such  right  of  the  debtor,  in  case 
the  debtor  (or  his  wiCb,  if  the  debtor  has  a  family)  does  not  make  appli- 
cation to  the  officer  executing  the  writ  to  have  a  homestead  set  off  to 
him  in  severalty  :  Id. 

A  creditor,  causing  the  real  estate  of  a  debtor  to  be  set  off  on  execu- 
tion, subject  to  a  family  homestead,  is  estopped  to  deny  the  validity  of 
the  debtor's  then  existing  homestead  right :  Id. 

The  right  of  homestead,  before  the  same  has  been  set  off  and  assigned, 
is  not  such  an  estate  or  interest  in  the  land  wherein  it  exists  as  will  bar 
a  writ  of  entry  therefor  by  a  creditor  who  has  levied  an  execution 
thereon,  subject  to  the  debtor's  homestead  right:  Id. 

Where  a  creditor  causes  the  estate  of  his  debtor,  of  greater  value  than 
the  homestead  right  of  the  latter  therein,  to  be  set  off  on  execution, 
subject  to  such  homestead  right,  the  creditor  and  the  debtor,  aft^r  the 
levy  of  the  creditor's  execution,  and  before  any  proceedings  by  either 
for  a  separation  and  assignment  of  their  respective  interests,  are  tenants 
in  common  of  the  estate  :  Id. 

A  creditor  levied  an  execution  on  the  estate  of  his  debtor,  and  caused 
the  same  to  be  set  off  to  him  in  part  satisfaction  of  his  execution,  sub- 
ject to  a  family  homestead.  He  subseouently  brought  a  writ  of  entry 
to  recover  the  premises  thus  set  off,  ana  had  judgment  thereon  for  a 
writ  of  possession,  subject  to  the  defendant's  homestead  of  $500.  Upon 
petition  by  the  creditor  for  partition,  held,  that  the  committee  appointed^ 
to  make  such  partition  should  assign  to  the  debtor,  by  metes  and 
bounds,  so  much  of  the  estate  as  they  might  find  to  have  been  of  the 
value  of  8500  on  the  date  of  the  completion  of  the  levy  thereon,  not  at 
the  time  when  partition  is  made:  Id. 

Title — Lease. — The  benefits  of  the  homestead  law  are  not  confined  to 
an  ownership  in  fee,  but  attach  to  the  house  and  lot  in  which  the  debtor 
has  such  a  term  as  may  be  sold  on  execution.  The  object  of  the  statute 
.  is  to  protect  the  owner  and  his  family  in  a  home,  free  from  sale  under 
judgment  or  decree ;  and  a  tenant  for  years  is  as  clearly  within  the  reason 
of  the  statute,  as  the  owner  of  a  larger  estate.  The  statute  was  designed 
to.  protect  estates  liable  to  sale  on  execution  or  decree,  and  a  term  fur 
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jears  Is  such  an  estate.  The  owner  of  a  term  for  years,  is  an  owner  to 
that  extent :   Oonklin  y.  Foster,  57  Ills.  . 

The  owner  of  a  homestead,  although  a  judgment-debtor,  may  sell 
and  convey  his  homestead,  and  the  purchaser  will  take  the  title  free 
from  any  lien  of  the  judgment,  as  property  thus  situated  is  not  liable  to 
levy  and  sale,  and  no  lien  of  a  judgment  attaches  to  it :  Id. 

A  house  erected  upon  ground  held  under  a  lease,  is  annexed  to  and 
forms  a  part  of  the  leasehold  estate.  The  house  is  not,  of  itself,  a  sepa- 
rate chattel,  but  it,  with  the  lease  on  the  ground,  forms  a  chattel  real ; 
and  not  being  naturally  divisible,  it  is  not  regular  for  the  officer  to  sever 
the  house  from  the  term  to  which  it  is  annexed  :  Id. 

A  sheriflF  has  no  power  to  levy  on  and  sell  houses,  timber  or  orna- 
mental trees,  and  sever  them  from  the  lee  :  Id, 

Although  a  sale  of  the  house,  situated  on  leased  ground,  owned  and 
occupied  as  a  homestead,  under  an  execution,  confers  no  title,  still  it 
being  a  cloud  on  the  title,  equity  will  take  jurisdiction  to  remove  the 
cloud,  especially  when  the  purchaser  under  the  execution  is  in  possession, 
and  threatens  to  remove  the  house,  and  thus  commit  waste :  Id. 

The  court,  having  acquired  jurisdiction  for  other  purposes,  will 
proceed  to  do  complete  justice,  and,  in  such  case,  give  rents  against 
the  purchaser  under  the  execution,  for  the  time  the  property  was  occu- 
pied by  him :  Id. 

Infant. 

When  the  Act  of  tlie  Attorney  of  d  Procheiti  Ami  is  binding  on  the 
In/ant. — An  action  was  brought  for  and  in  the  name  of  an  infant,  who 
sued  by  prochein  ami,  and  judgment  having  been  recovered  by  the 
plaintiff,  the  amount  thereof  was  paid  by  the  defendant  to  the  attorney 
of  record,  who  was  regularly  employed  by  the  prochein  ami  to  conduct 
the  action;  and  by  order  of  the  attorney  the  judgment  was  entered, 
**  satisOcd ;"  at  the  time  of  the  payment  to  the  attorney  there  was  no 
regularly  constituted  guardian  of  the  beneficial  plaintiff  to  receive  and 
receipt  for  the  money  recovered.  Heldy  that  the  payment  by  the  de- 
fendant to  the  attorney  of  record  was  a  good  discharge  of  the  judgment; 
and  his  act  in  receiving  the  money  and  directing  satisfaction  of  the 
judgment  to  be  entered,  was  binding  upon  the  infant  plaintiff:  JB.  and 
0.  R.  R.  Co.  V.  Fitzpatrick,  36  Md. 

A  procJiein  ami  is  no  party  to  the  suit  in  the  technical  sense  of  the 
term,  although  he  is  responsible  for  costs  He  is  considered  as  an  officer 
of  the  court  specially  appointed  to  look  after  the  interest  of  the  infant  in 
whose  behalf  he  acts ;  he  may  employ  an  attorney,  and  carry  on  the  suit 
to  judgment,  and  in  the  absence  of  a  regularly  constituted  guardian  for 
the  infant,  may  receive  the  money  recovered  of  the  defendant,  give  a 
sufficient  acquittance  therefor,  and  enter  satisfaction  on  the  roll :  Id. 

The  right  of  a  procJuiin  ami,  or  of  the  attorney  employed  by  him,  to 
receive  and  receipt  for  money  recovered  by  an  infant,  is  subordinate  to 
that  of  the  regularly  constituted  guardian  of  the  infant,  and  where  such 
guardian  exists,  only  he,  or  some  person  deriving  authority  from  him, 
can  legally  receive  and  receipt  for  money  due  the  ward  :  Id. 

Section  14  of  Article  18  of  the  Code  of  Public  General  Laws,  author- 
izing the  clerk  of  any  court  to  enter  any  judgment  or  decree  satisfied, 
upon  the  order  in  writing  of  the  plaintiff,  or  his  attorney,  was  not 
designed    to   conclude   or   in   any  manner  affect   the  question  of  the 
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attorney's  authority  to  give  such  order;  it  was  iutended  sioiply  to  direct 
and  eui power  the  clerk,  upon  the  proper  order  of  the  plaiutiff  or  his 
attorney,  to  enter  judgments  and  decrees  satisfied,  without  an  order  of 
court:   Id. 

Insurance. 

Proofs  of  Loss —  Waiver  of  Objections  to. — Where  the  insured,  within 
the  time  limited,  furnished  the  agent  of  the  insured  with  the  prelimi- 
nary proofs  of  the  loss,  and  they  were  received  without  objection  to  their 
sufficiency,  and  objections  to  the  payment  of  the  loss  were  aflerwards 
put  upon  other  grounds, — held^  that  the  defects  in  the  proofs  must  be 
regarded  as  waived :  Taylor  v.  The  Roger  Williams  Insurance  Co,,  51 
N.  H. 

Held,  also,  that  the  waiver  would  extend  to  the  case  where,  instead 
of  the  certificate  of  the  nearest  magistrate,  as  the  rules  required,  a  certi- 
ficate of  a  reputable  citizen,  not  a  magistrate,  was  received  and  assented 
to  by  the  agent  of  the  insurer  as  sufficient :  Id. 

The  instructions  to  the  jury,  that  if  the  assent  to  this  certificate  was 
procured  by  the  false  representations  of  the  insured  there  would  be  no 
waiver,  were  correct :  Id. 

Landlord  and  Tenant.     See  Homestead;  Payment. 

Presumption  of  ExtinguishmerU  of  Rent. — Where  the  relation  of  land- 
lord and  tenant  has  once  been  established,  under  a  sealed  lease,  the  mere 
circumstance  that  the  landlord  has  not  demanded  the  rent  cannot  justify 
the  presumption  that  he  has  extinguished  the  right  to  it,  by  a  convey- 
ance :  Lyon  v.  Adde,  63  Barb. 

Where  premises  were  conveyed  to  the  defendant  by  C,  subject  to  the 
rents  then  due  and  to  become  due  to  S.  V.  R.  and  his  heirs  and  assigns; 
Held,  that  by  receiving  his  title  subject  to  these  rents,  the  defendant  was 
estopped  from  denying  that  they  were  then  subsisting  liens  upon  the 
premises,  and  that  the  covenants  to  pay  them  were  then  in  force  :  Id, 

But  that  if  that  were  not  so,  there  was  at  least  an  explicit  admission, 
in  writing,  by  C,  his  grantor,  of  the  subsistence  of  the  covenant;  and 
that,  by  all  the  authorities,  was  sufficient  to  rebut  the  presumption  of 
extinguishment,  even  as  against  a  presumption  of  law:  Id. 

License. 

Effect  of—Revocahilify. — A  license  to  do  certain  acts  upon  land  does 
not  convey  any  interest  m  the  land ;  it  amounts  to  nothing  more  than 
an  excuse  for  acts  which  would  otherwise  be  trespasses :  BlaisdeU  v.  O. 
F.  and  a  R.  J?.,  51  N.  H. 

Any  license  pertaining  to  land  may  be  revoked,  so  far  as  it  is  not  ex- 
ecuted ;  otherwise,  a  mere  license  might  operate  to  convey  an  interest 
in  land :  Id. 

A  license  to  build  *a  railroad  upon  one's  land  would  excuse  any 
acts  properly  done  under  the  license  While  the  same  was  in  force,  but 
such  license  might  be  revoked  at  pleasure,  as  to  everything  in  the 
future :  ///. 

Possession  held  under  a  license  cannot  be  adverse :  Id. 

The  decease  of  either  party  to  such  a  license,  or  the  conveyance  by 
either  of  the  rights  affected  by  the  license,  operates  as  a  revocation  :  IdL 
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Mkohanio's  Lien.     See  Mortgage, 

MORTOAOE. 

Mortgage  for  future  Advances — Article  64,  section  2  of  the  Code — 
When  a  Mortgage  has  Priority  over  a  Mechanics*  Lien —  WhcU  constitutes 
the  Commencement  of  a  Building  under  the  Mechanici^  Lien  Law. — 
Where  the  amoant  intended  to  be  secared  is  expressed  in  the  mortgage, 
as  required  by  the  Code  (art.  64,  see.  2),  it  is  valid,  though  designed  to 
secure  future  advances  to  that  extent :  Brooks  v.  Lester^  36  Md. 

A  mortgage  to  secure  the  payment  of  a  specified  ^um  of  money  for 
building  materials  to  that  amount  in  value,  to  be  furnished  from  time  to 
lime,  as  required  by  the  mortgagor,  is  valid.  The  facf  that  the  advances 
are  to  be  made  in  materials  in  lieu  of  money,  does  not  afiiect  the  validity 
of  the  instrument :  Id, 

In  order  to  give  a  mortgage  to  securo  advances  priority  over  a  me- 
chanics' lien,  the  mortgage  must  be  recorded  before  the  building  is 
commenced :  Id, 

The  commencement  of  a  building  under  the  mechanics'  lien  law  is 
the  fir^t  labor  done  on  the  ground  which  is  made  the  foundation  of  the 
building,  and  is  to  form  part  of  the  work  suitable  and  necessary  for  its 
construction  :  Id. 

Neoliqence. 

Action  for  Damages — Ordinary  Care  and  Prudence — Proximate 
Cause —  Want  of  due  Care  and  Caution, — Where  a  person  walking  on 
a  railroud-track  is  run  over  and  killed  by  an  engine  belonging  to  the 
railroad  company,  the  company  is  responsible  in  damages  for  such  kill- 
ing, though  the  deceased  was  guilty  of  a  want  of  ordinary  care  and  pru- 
dence in  so  walking  on  the  track,  provided  it  appear  that  the  accident 
would  not  have  occurred  if  the  agents  of  the  railroad  company  had  used 
io  running  the  engine  which  occasioned  the  killing,  ordinary  prudence 
aud  care  in  giving  reasonable  and  usual  signals  of  its  approach,  and  in 
keepinjr  a  reasonable  look-out :  B.d)  0.  Railroad  v.  State^  Use  of  Dough- 
erty, 36  Md. 

In  considering  the  question  of  ordinary  care  and  prudence  on  the 
part  of  a  person  killed  by  being  run  over  on  a  railroad-track,  the  jury 
have  a  right  to  take  into  consideration,  together  with  the  other  facts  of 
the  case,  the  known  and  ordinary  disposition  of  men  to  guard  them- 
selves against  dapger  \  Id.  * 

Where  a  person  walking  on  a  railroad-track  is  run  over  by  an  engine 
belonging  to  the  railroad  company  and  operated  by  its  agents,  and  in 
consequence  of  the  injury  thus  received,  dies  shortly  afterward,  an 
action  for  damages  for  the  use  of  his  widow  and  children,  is  maiDtain- 
able  against  the  railroad  company,  if  it  appear  that  there  was  negligence 
on  the  part  of  its  agents,  which  was  the  proximate  and  immediate  cause 
of  the  injury,  notwithstanding  the  deceased  may  have  been  guilty  of  a 
want  of  ordinary  care  and  prudence,  tending  in  a  remote  degree  to  cause 
the  injury  which  resulted  in  his  death  :  Id. 

A  person  walking  on  a  railroad-track,  away  from  any  public  crossing, 
was  told  by  his  companion,  who  heard  the  noise,  that  an  engine  was 
coming,  and  he  replied,  "  I  seen  a  train  running  up  and  down  the  other 
track  this  evening,"  and  was  immediately  run  over  by  the  approaching 
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engine,  and  died  in  couseqaence  of  the  injury  which  he  received.  In 
an  action  against  the  raih'oad  company  by  the  state,  in  behalf  of  the 
widow  and  children  of  the  deceased,  it  was  lield,  That  if  the  deceased 
at  the  time  he  received  the  warning  from  his  companion,  could  have  left 
the  railroad-track,  and  under  all  the  circumstances  and  surroundings  of 
his  situation  had  sufficient  .time  to  do  so,  and  would  by  doing  so  have 
escaped  injury,  then  his  remaining  upon  the  track  of  the  railroad  after 
buch  warning,  was  such  a  want  of  due  care  apd  caution  on  his  part  as 
to  debar  the  equitable  plaintiffs  from  recovery,  though  there  was  negli- 
gence on  the  part  of  the  defendant's  agents :  Id. 

Nuisance. 

Liability  for. — The  liability  for  a  nuisance  is  not  restricted  to  per- 
sons who  occasion  the  whole  of  it ;  but  those  who  are  guilty  of  doing  but 
a  part  are  liable  also,  if  they  do  it -with  hke  intent:  The  Chenango 
Bridge  Co.  v.  LewU  et  aL,  Ex're^  <&c.,  63  Barb. 

Thus,  where  the  nuisance  is  not  the  structure,  but  the  illegal  use  of 
it,  the  liability  attaches  not  only  to  those  who  are  engaged  in  the  use, 
but  also  to  those  who  erected  the  structure  with  the  knowledge,  or  the 
intent,  that  it  should  be  put  to  the  illegal  use.  And  the  liability  of  the 
builder  is  precisely  the  same  as  if  he  had  been  the  employer,  instead  of 
the  employee  :  Id. 

It  is  the  general  rule  that  tlie  creator  of  a  nuisance  is  liable  for  its 
continuance.  To  this  rule  there  is  an  exception,  where  he  is  not  in 
possession  of  the  premises,  which  are  occupied  by  other  persons  claim- 
ing them  as  their  own,  and  not  holding  as  his  tenants  i  Id. 

Partnership. 

Voluntary  Dissolution — Liability  of  Partners  for  Notes  executed  or 
emlorsed  by  one  of  tlie  Partners  in  the  name  of  the  Firm. — B.,  a  member 
of  the  firm  of  B.  k  T.,  engaged  in  the  milling  business,  was  in  the  habit 
of  issuing  and  negotiating  commercial  paper  in  the  name  of  the  firm, 
for  the  purpose  of  raising  money  for  the  use  of  the  firm,  which  paper 
was  discounted  by  the  bank  of  M.,  in  its  regular  course  of  business.  A  . 
voluntary  dissolution  of  the  firm  took  place,  of  which  no  notice  was 
published,  and  of  which  the  bank  had  no  actual  knowledj^e.  The  bank 
continued  to  deal  with  B.  on  account  of  the  firm,  and  after  its  dissolu- 
tion discounted  two  notes  drawn  or  endorsed  by  B.  in  the  firm-name.  B. 
died,  and  judgments  on  the  notes  were  confessed  by  an  attorney  in  favor 
of  the  bank  against  T.,  the  surviving  partner.  Executions  were  issued 
on  the  judgments  and  levied  on  the  property  of  T.  A  bill  was  filed  by 
T.  to  restrain  the  further  execution  of  the  writs  oi  fieri  facias,  upon 
the  grounds,  among  others,  that  the  notes  upon  which  the  judgments 
wore  entered  were  drawn  by  B.  after  the  dissolution  of  the  firm,  and 
ne><otiated  by  him  for  his  private  use  and  benefit;  and  further,  that  the 
suits  on  the  notes  were  docketed,  and  judgments  confessed  thereon, 
without  his  authority  or  knowledge  :  Held.  That  the  complainant  was 
not  entitled  to  the  relief  prayed,  as  no  meritorious  ground  of  defence 
was  disclosed  by  the  bill :   Taylor  v.  Hill,  36  Md. 

Notes  executed  or  endorsed  by  one  partner  in  the  name  of  the  firm, 
after  a  dissolution  of  the  partnership,  of  which  no  notice  was  published, 
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are  binding  on  the  other  partners,  in  the  hands  of  strangers  who  re- 
ceived them  for  value,  in  the  regular  course  of  business,  without  actual 
knowledge  of  the  dissolution  :  Id. 

Payment.     See  BiU*  and  Notes, 

Preiumptian  of. — In  the  case  of  an  obligation  which  can  be  extin- 
guished by  an  act  in  pwU — such  as  payment — there  is  an  absolute 
presumption  of  payment,  after  the  lapse  of  twenty  years.  It  is  a  pre- 
sumption of  law,  and  can  be  rebutted  only  by  some  positive  act  of 
unequivocal  recognition,  lik«  part  payment,  or  a  written  admission,  or 
at  least  a  clear,  and  well  identified  Tcrbal  promise  or  admission,  intelli- 
gently made,  within  the  period  of  twenty  years :  Lyon  v.  Adde^  63  Barb. 

There  is  also  another  presutaption— a  presumption  of  fact,  or  more 
properly,  in  the  nature  of  evidence  which  can  be  drawn  by  a  jury  from 
the  circumstances  of  the  case,  in  less  than  twenty  years  :  Id, 

But  where  the  obligation  can  be  extinguished  only  by  deed,  the  rule 
is  different.  In  that  case,  there  is  no  presumption  of  law  at  all ;  but 
there  is  the  same  presumption  in  the^nature  of  evidence,  as  in  the  other 
cases  :  Id. 

It  is  a  presumption  to  be  drawn  from  all  the  circumstances  of  the 

case ;  but  mere  length  of  time,  by  itself,  will  never  raise  it.     That  one 

circumstance,  of  itself,  is  insufficient ;   but  it  is  a  circumstance  from 

.  which,  in  connection  with  other  circumstances,  the  satisfaction  of  the 

obligation  may  be  found  by  a  jury,  or  decreed  by  a  court  of  chancery  :  Id. 

Where  a  lease  creates  the  relation  of  landlord  and  tenant,  and  the 
grantor's  interest  is  an  hereditament,  descendible  and  hereditable,  any 
release  of  the  rent  must  be  by  deed ;  and  there  can  be  no  presumption 
of  payment,  arising  from  lapse  of  time  :  Id, 

Courts  can  draw  no  conclusion  of  law  from  the  lapse  of  time  during 
which  rent  has  remained  unpaid ;  but  any  presumption  which  they  may 
raise  must  be  drawn  from  all  the  facts  and  circumstances  of  the  case  as 
evidence,  in  the  same  manner  in  which  a  jury  would  draw  inferepces  of 
fact:  Id. 

Pleading.     See  Venue, 

Allegations  and  Proofs — Where  it  was  averred  in  the  declaration  that 
the  defendant  agreed  to  pay  plaintiff  five  per  cent,  on  the  amount  for 
which  he  should  sell  a  mill  of  defendant,  whatever  it  might  amount  to. 
is  not  sustained  by  evidence  that  defendant  agreed  to  pay  plaintiff  five 
per  cent,  if  he  would  sell  the  mil!  for  ^^ve  thousand  doliars.  In  this 
there  is  a  fatal  variance  between  the  contract  declared  upon  and  that 
proved  :  Menifee  v.  Higgins^  57  Ills. 

Common  Counts — Pi'ooJ  under. — Where  a  common  count  alleged  an 
indebtedness  of  five  hundred  dollars  for  commissions  on  the  sale  of  land 
and  mill,  such  a  count  t&  not  sustained  bv  evidence  of  an  exchange  of 
the  mill  and  land  for  other  property.  llad  the  special  agreement  been 
fully  performed,  and  had  nothing  remained  to  be  done  but  to  pay  the 
money  due  on  the  agreement,  then  a  recovery,  might  have  been  had 
under  the  common  count,  but  plaintiff  having  failed  to  perform  his 
part  of  the  agreement,  he  cannot  recover  :  Id. 

Railroad.     See  Negligence. 
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Sale.     See  Warranty, 

Contract  for  Goods  or  for  Labor  in  making  them — Distinction  between 
— Statute  of  Frauds  — Where  the  contract  is  for  an  article  coming  under 
the  general  denomination  of  goods,  wares  or  merchandise,  the  quantity 
required  and  the  price  being  agreed  upon,  it  is  a  contract  of  sale  within 
the  Statute  of  Frauds,  although  the  subject-matter,  ut  the  time  of 
making  the  contract,  does  not  exist  in  goods,  but  is  to  be  converted  into 
that  state  subsequently  by  the  maker  and  vendor ;  but  if  what  is  con- 
templated by  the  agreement  is  the  peculiar  skill,  labor  or  care  of  the 
maker,  then  the  contract  is  one  for  work  and  labor,  and  not  within  the 
statute :  FrescoU  v.  Locke,  61  N.  H. 

An  article  sold  is  at  the  risk  of  the  buyer  as  soon  as  the  contract  of 
sale  is  perfected.  If  the  sale  is  of  things  which  eonsist  in  quantity, 
and  which  are  sold  by  number,  weight  or  measure,  the  sale  is  not  per- 
fect until  the  thing  bargained  for  is  counted,  weighed  or  measured,  for 
until  that  time  it  is  not  apparent  which  are  the  goods  that  make  the 
object  of  the  sale ;  but  the  contract  relates  only  to  an  object  which  is 
indeterminate,  and  which  can  be  determined  only  by  the  measuring, 
weighing  or  counting,  and  the  risk  cannot  fall  but  upon  some  determin- 
ate thing :  Id, 

This  rule  holds,  not  only  when  the  sale  is  of  a  c-ertain  quantity  to  be 
taken  from  a  larger  bulk,  but  also  when  the  Bale  is  of  the  entire  quan- 
tity, provided  it  is  made  at  the  rate  of  so  much  the  ponnd,  measure  or 
number ;  for  the  price  being  constituted  only  for  each  pound  which 
shall  be  weighed,  or  for  each  number  (as  each  hundred  or  thousand) 
which  shall  be  measured,  is  not  determined  before  the  weighing  or 
measuring:  Id. 

Both  the  delivery  and  acceptance  of  the  thing  sold  must  be  unequivo- 
cal, in  order  to  satisfy  the  requirements  &£  the  Statute  of  Frauds,  and 
place  the  thing  sold  at  the  risk  of  the  buyer :  Id. 

To  constitute  delivery  so  that  the  property  bargained  for  will  past, 
nothing  must  remain  to  be  done  concerning  it  by  either  party :  Id. 

Where  the  existence  of  a  contract  is  to  be  determined  by  the  ascer- 
tainment of  the  mutual  understanding  of  the  parties,  evidence  of  the 
independent  understanding  of  each  and  every  party  to  the  contract  is 
admissible:  Id. 

Slander. 

Pleading  and  Evidence. — ^In  an  action  of  slander,  for  charging  the 
plaintiff  with  having  committed  fornication,  and  the  plea  of  justification 
averred  that  plaintiff  had  been  guilty  of  fornication,  without  averring 
any  time,  it  was  error  in  the  court  to  restrict  the  proof  of  her  having 
committed  fornication  to  two  years  before  the  words  were  spoken  by 
defendant.  The  plea  not  being  limited  as  to  time,  the  proof  should  not 
have  been.  Proof  of  the  truth  of  the  plea  without  reference  to  when 
the  act  was  committed,  was  pertinent  to  the  issue,  and  should  have  been 
admitted :  StoioeU  v.  Beagle,  67  Ills. 

It  was  improper  to  admit  evidence  of  the  fact  that  there  was  a  prior 
personal  difficulty  between  defendant  and  the  father  of  plaintiff,  as  it  did 
not  tend  to  prove  actual  malice  against  the  plaintiff,  and  was  not  per- 
tinent to  the  issue  :  Id. 
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Where  the  plea  of  justification  set  up  the  fuct  that  the  plaintiflF  had 
been  guilty  of  fornication,  it  was  error  to  instruct  the  jury  that  to  main- 
tain the  plea  the  defendant  must  prove  the  words  charged  were  true,  on 
the  grounds  that  plaintiff,  although  an  unmarried  woman,  was  guilty  of 
fornication,  and  had  been  delivered  of  a  child,  and  it  was  necessary 
that  such  alleged  facts,  constituting  the  justification,  should  be  proved 
by  clear  and  satisfactory  evidence,  and  if  not  so  proved,  the  defence 
would  fu»l.  Nothing  being  in  the  plea  in  regard  to  the  plaintiff's  having 
been  delivered  of  a  child,  the  instruction  was  too  broad,  and  should  not 
have  been  given.  Such  an  instruction  was  well  calculated  to  mislead 
the  jury:  Id. 

Statutes. 

R€tro$pectw^  When  Valid, — Retrospective  statutes  are  not  forbidden 
by  the  Constitution,  in  cases  in  which  they  do  not  impair  the  obligation 
of  contracts,  or  partake  of  the  character  of  ex  post  facto  laws;  and  such 
sututes  may  be  made,  by  express  language,  to  have  that  effect.  Yet, 
unless  they  are  s6  expressed,  by  necessary  implication  they  will  be 
interpreted  otherwise,  and  so  that  they  shall  not  operate  to  change  the 
existing  state  of  things,  or  the  common  law  :  The  People  ex  rel.  F%tt$  v. 
Tlhe  Board  of  Supervisors  of  Ulster  County,  63  Barb. 

The  only  exception  to  this  rule  is,  that  the  doctrine  does  not  apply  to 
remedial  statutes;  which  may  be  of  a  retrospective  nature,  provided 
they  do  not  impair  contracts  or  disturb  absolute  vested  fights,  and  only 
^o  to  confirm  rights  already  existing,  and  are  in  furtherance  of  the 
remedy  and  add  to  the  means  of  enforcing  existing  obligations :  Id, 

What  Statutes  have  a  Retrospective  Effect.-^By  an  act  of  the  legisla- 
ture, passed  in  April  1871,  the  board  of  supervisors  of  any  county  in 
the  state  (except  ^ew  York  and  Kings)  were  authorized,  by  a  two-thirds 
vote,  to  legalize  the  irregular  acts  of  any  town  officer,  performed  in  good 
faith  and  within  the  scope  of  his  authority ;  provided  such  legalization 
shonld  be  recommended  by  the  county  court ;  and  to  correct  any  mani- 
fest clerical  or  other  error  in  any  assessments  or  returns  made  by  any 
town  officer  to  such  board  of  supervisors,  &o.  A  county  judge,  assum- 
ing to  act  under  this  statute,  recommended  that  the  taxes  which  had 
been  assessed  against  the  relator  for  the  years  1866,  1867  and  1868,  be 
refunded  to  her,  and  made  an  order  to  that  effect.  The  board  of  super- 
visors ref\ised  to  refund  or  allow  such  taxes.  Held,  that  the  statute  in 
question  was  to  be  deemed  prospective  only ;  and  did  not  have  a  retro- 
active effect,  so  as  to  include  taxes  assessed  prior  to  its  passage :  Id. 

Town.     See  Highway, 

Vendob  and  Purchaser. 

Forfeiture  of  Contract — Delay  in  Performance — Fraud — Defective 
Title — Specific  Performance. — Although  a  contract  for  the  sale  of  land 
reserves  the  right  to  declare  it  forfeited,  and  the  right  to  retain  the 
money  already  paid  on  the  purchase  in  case  the  vendee  faib  to  make 
prompt  payment  as  the  several  instalments  of  the  purchase-money  fall 
due,  still  the  vendor  cannot  declare  such  a  forfeiture  where  the  land  thus 
sold  is  encumbered,  and  he  is  unable  to  perform  his  part  of  his  contract, 
by  conveying  a  clear  and  perfect  title  according  to  the  agreement : 
Wallace  v.  McLaughlin,  57  Ills. 
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Where  the  vendor  has  the  reserved  powdr  of  declaring  a  forfeiture,  he 
cannot  do  so,  unless  he  is  in  a  position,  at  the  time,  to  compel  a  specific 
performance  of  the  agreement :  Id. 

Upou  hill  filed  by  purchaser  of  land,  to  restrain  a  vendor  from  recover- 
ing land  sold,  and  to  be  conveyed  free  from  encumbrance,  into  the  pos- 
session of  which  the  purchaser  had  entered  under  the  agreement,  such 
relief  will  not  be  barred  by  his  failure  to  make  payments,  by  reason  of 
the  encumbrance  on  the  land :  Id, 

Where  a  vendor  falsely  represents  that  his  title  is  good  and  free  from 
encumbrance,  and  thus  induces  the  purchaser  to  forego  an  ezaminatioD 
of  the  title,  and  the  purchaser  enters  and  makes  payments  and  large 
improvements  on  the  land  before  he  learns  of  the  encumbrances,  and 
then  refuses  to  make  further  payments  on  the  purchase  until  the  encum- 
brances are  removed,  he  cannot  be  held  to  be  in  default  in  making  pay- 
ments :  Id. 

After  the  vendor  has  declared  a  forfeiture,  and  recovered  in  eject- 
ment, the  vendee  may,  notwithstanding  the  encumbrunce,  tender  the 
balance  of  the  purchase-money,  waive  his  right  to  insist  upon  a  perfect 
title,  and  compel  a  specific  performance  of  the  agreement.  It  would  be 
inequitable  to  permit  the  vendor  to  retain  the  money  paid,  to  get  the 
land  with  the  valuable  improvements  placed  thereon  by  the  purchaser, 
and  escape  the  payment  of  the  taxes  while  occupied  by  the  purchaser, 
and  give  the  purchaser  nothing  but  the  use  of  the  land.  In  such  a  case, 
it  is  equitable  to  decree  that  the  purchaser  pay  the  balance  of  the  price 
agreed  to  be  paid  for  the  land,  less  the  amount  of  the  encumbrance,  and 
to  require  the  vendor  to  execute  a  deed  with  the  covenants  stipulated 
for  in  the  agreement :  Id. 

Venue. 

Where  to  he  laid  after  Change  of. — Where  a  suit  is  instituted  in  one 
county  and  removed  to  another,  and  the  declaration  is  amended,  the 
venxie  should  be  laid  as  of  the  county  in  which  tlie  suit  was  instituted  : 
County  Commissioners  v.  Gibson^  36  Md. 

Warranty. 

Evidence  to  Prove — The  general  rule  is,  that  the  representations  or 
affirmations  constituting  a  warranty,  or  the  representations  which  are 
charged  to  be  false,  must  be  made  during  the  negotiations  for  the  sale  : 
Shull  V.  OstrandeTy  63  Barb. 

A  warranty  must  be  made  during  the  treaty,  or  at  the  time  of  the 
sale,  or  at  least  before  the  performance  of  the  substantial  terms  thereof: 
Id. 

After  an  agreement  for  an  exchange  of  horses  had  been  made  between 
the  parties,  and  consummated  by  a  delivery,  the  plaintiff  returned  the 
horse  he  had  received,  and  after  rescinding  the  first  agreement,  a  new 
bargain  was  made,  by  which  the  defendant  sold  his  horse  to  the  plaintiff 
for  $100.  Ileldy  that  the  representations  and  warranties  made  by  the 
defendant  on  the  first  bargain,  did  not  enter  into  and  form  a  part  of  the 
second,  so  as  to  constitute  a  defence  to  an  action  for  fraud  or  breach  of 
warranty :  Id. 
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(Comtinued  from  February  Number,  187 3,  p,  69.) 

In  taking  up  the  sulgect  of  our  former  article  where  we  left  it, 
we  may  notice  one  or  two  additional  particulars,  in  which  the  con- 
dition of  the  American  Bar  has  materially  changed  within  the 
memory  of  some  of  its  older  members.  But  in  doing  so,  we  shall 
refer  more  particularly  to  one  of  the  states  with  whose  history 
we  are  the  most  familiar.  The  change  in  the  mode  of  doing  busi* 
ness  from  a  dilatory  credit  system,  which  required  a  resort  to 
legal  process  to  enforce  payment,  to  that  of  cash,  or  brief 
credits,  with  prompt  payments,  which  has  superseded  the  former 
slovenly  way  of  dealing,  has  cut  off  a  source  of  professional  occu- 
pation upon  which  young  attorneys  chiefly  relied  for  support,  until 
a  higher  class  of  business  could  be  gained.  The  same  was,  in  a 
measure,  true  of  the  collection  of  debts  by  suits  at  law,  as  an 
important  source  of  lawyers*  incomes,  when  applied  to  such  of  the 
profession  as  had  been  many  years  at  the  bar.  Then,  again,  the 
passage  of  a  general  Bankrupt  Law  has,  practically,  put  an  end 
to  the  bringing  of  suits  merely  to  enforce  the  collection  of  undis- 
puted claims.  This  course,  in  connection  with  the  growing  ten- 
dency towards  centralization  which  has  been  working  changes  of 
late,  has  drawn  the  members  of  the  bar  to  the  centres  of  business 
to  such  an  extent,  that,  in  a  majority  of  the  towns  where  one  or 
more  lawyers  were  formerly  able  to  earn  a  respectable  competency, 
they  can  no  longer  gain  a  livelihood.  The  change,  however,  has 
rather  been  in  the  mode  and  sphere  of  their  employment,  than  in 
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the  need  there  is  of  a  class  answering  to  attorneys  at  law.  Nor  will 
the  business  world  ever  get  in  advance  of  such  a  class  of  agents, 
until  men  of  affairs  should  be  able  to  do  their  own  work,  and  dis- 
pense with  clerks,  orerseers,  hired  servants  and  agents  generally. 
We  recur  then  to  what  is  to  be  demanded  of  the  profession,  in 
the  way  of  education  and  learning,  to  keep  pace  with  the  spirit  and 
requirements  of  the  age.  There  will  always  be  a  considerable 
number  at  every  bar,  whose  occupation  is  a  mechanical  dealing 
with  its  details.  Accuracy  and  readiness  of  despatch,  with  such 
men,  are  what  is  wanted,  rather  than  breadth  of  learning  or  a 
familiarity  with  principles.  But,  for  those  who  hope  to  lead  at 
the  bar,  and  make  their  influence  felt  in  directing  and  sustaining 
sound  public  thought,  the  field  of  study  and  labor  is  becoming 
every  day  broader  and  more  difficult  to  master.  With  all  the 
necessity  there  is  and  must  be  for  rules  of  law  which  are  recog- 
nised merely  because  they  are  rules,  there  are  in  the  constitution 
and  laws  of  every  state  fundamental  principles  which,  with  their 
relations,  must  be  studied  and  understood,  if  one  would  undertake 
to  improve  upon  the  narrow  and  technical  forms  in  which  their 
spirit  may  have  been  bound  up  and  fettered.  Especially  is  this 
true  whenever  it  is  attempted  to  apply  fixed  and  estabUshed 
forms  of  law  to  new  and  unaccustomed  combinations  and  relations 
of  business  or  social  life.  There  would  be  little  advantage  in  the 
free  intercourse  of  nations  which  we  owe  to  an  advanced  civiliza- 
tion, if  every  state  rigidly  insisted  upon  its  own  laws,  while  it 
ignored  the  wisdom  or  application  of  those  of  all  others.  Instead 
of  that,  there  has  been,  for  a  century  or  two,  a  gradual  and  ail 
but  imperceptible  process  of  assimilation  going  on  between  nations, 
whereby,  in  their  intercourse  with  each  other,  they  are  more  like 
provinces  of  one  broader  state  in  their  laws  and  administration, 
when  applied  to  the  citizens  of  other  states,  than  separate  and 
independent  bodies  politic,  as  they  once  were.  The  principles  of 
private  international  law  are  scarcely  less  respected  or  observed 
by  the  courts  of  civilized  nations,  than  the  positive  enactments  of 
their  own  municipal  law.  This  renders  it  necessary  for  every 
lawyer  who  deals  with  questions  involving  principles  which  lie  out- 
side of  mere  local  law,  to  study  jurisprudence  in  its  broader  rela- 
tions to  men  and  human  affairs.  And  this,  again,  is  but  saying 
that  to  be  worthy  of  the  name  of  a  lawyer,  one  must  study  and 
understand  somewhat  at  least  of  that  most  interesting  science, 
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coraparatiTe  jurisprudence — how  law  is  affected  by  the  circum- 
stances of  a  people,  physical  as  well  as  social  and  political ;  why 
the  law  of  one  nation  may  not  be  suited  to  the  wants  and  condi- 
tion of  another;  and  how  it  changes,  of  its  own  accord,  with  the 
habits  of  thought  and  the  wants  and  needs  of  a  people,  independent 
of  the  form  of  government  under  which  they  live. 

Another  improvement  is  called  for  in  the  study  of  the  law,  which 
is  sustained,  if  not  suggested,  by  what  has  already  been  said,  and 
tliat  is,  to  take  it  up  and  pursue  it  from  an  historical  point  of 
view,  instead  of  accepting  it  as  a  mere  dogma,  to  be  treasured  up 
in  the  memory  and  applied,  as  a  carpenter  does  his  rule,  in  judg- 
ing Avhether  it  is  fitted  to  the  place  where  it  is  needed.  And,  as 
our  space  does  not  admit  of  multiplying  illustrations  of  what  we 
mean  by  such  a  mode  of  study,  we  propose  to  confine  our  remarks 
to  a  single  department  of  the  common  law — that  of  Real  Property. 
We  select  this  because  it  is  generally  regarded  as  embracing  a 
body  of  rules  derived  from  the  common  law,  more  than  ordinarily 
technical  and  arbitrary,  more  like  those  of  an  exact  science,  and 
more  to  be  recalled  by  a  pure  effort  of  memory  than  the  less 
definite  notions  of  commercial  law*  Let  a  student  undertake  to 
study  this  law  of  Real  Property,  and  he  soon  finds  that  he  must 
go  back  to  a  system  which  has  been  obsolete  and  effete  for  a 
couple  of  centuries  or  more,  for  the  very  meaning  of  the  terms 
which  are  in  use  upon  every  page  of  the  volume  he  is  reading. 
He  is  told  that  if  he  would  create  an  estate  of  inheritance  by 
deed,  he  must  limit  it  not  only  to  his  grantee  but  to  his  "heirs," 
and  that  no  synonym  will  supply  its  place ;  and  though  he  may  be 
ready  to  adopt  this  as  a  rule,  to  be  remembered  when  no  reason 
for  it  is  given,  he  is  greatly  relieved  and  aided  in  understanding 
it,  when,  if  he  will  pursue  it  to  its  source,  he  finds  that  it. had  its 
origin  in  a  state  of  things  once  actually  existing  which  led  to  its 
introduction,  and  explains  its  meaning  and  effect.  So,  as  he  pro- 
ceeds and  learns  to  apply  the  test  of  feudal  ideas  to  the  parts  of 
the  system  which  come  successively  under  his  examination,  he 
finds  it  easy  also  to  understand  the  doctrine  of  ^^  tenures''  and 
''estates.''  But  when  he  gets  beyond  those,  into  the  mystery  of 
Uses  and  the  conditional  limitations  of  original  independent  free- 
hold estates  m  future^  he  finds  no  aid  in  threading  his  way 
from  the  light  of  feudalism  which  has  thus  far  helped  him 
on    his    course,   and  is  obliged  to  look   to   some   other    quarter 
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for  guidance.  And  then,  if  not  before,  he  is  interested  to 
know  that,  away  back  in  the  history  of  civilization,  ante-dating 
both  feudalism  and  the  common  law,  there  had  been  gathered  in 
the  process  of  ages,  an  exhaustless  supply  of  the  purer  elements 
of  law,  which  had  infused  themselves  into  the  sound  life  vitaliz- 
ing the  institutions  of  republican  Rome,  and  lending  to  the 
modern  systems  of  Europe  and  to  even  the  common  law  of  Eng- 
land itself,  no  little  of  what  gives  them  their  present  value  and 
efSciency.  If,  acting  upon  this  discovery,  he  pursues  his  inquiry 
into  its  bearing  upon  such  parts  of  our  law  of  real  property  as 
his  study  of  the  doctrine  of  feuds  has  failed  to  illustrate,  he  not 
only  unlocks  the  source  and  origin  of  Uses  and  Trusts,  and  the 
thousand  forms  in  which  they  enter  into  the  creation,  manage- 
ment and  disposition  of  estates,  but  lays  hold  of  a  clue  which 
may  serve  to  explain  a  great  variety  of  matters  in  the  system  of 
real  property  which,  without  it,  would  remain  a  mystery  beyond 
his  capacity  of  solution.  He  finds,  for  example,  that  the  judicial 
farce  in  which  the  English  courts  took  a  part  for  hundreds  of 
years,  of  barring  estates  tail  by  common  recoveries,  had  its  proto- 
type in  the  Oessio  in  Jure  of  the  Roman  law,  overriding  by  its 
application,  through  a  cunning  device  of  the  courts,  the  positive 
rule  of  a  statute  which  had  been  solemnly  enacted  and  never 
repealed. 

Without  anticipating  any  further  the  extent  to  which  the  civil 
law  enters  into  the  composition  of  the  English  and  our  own  com- 
mon law,  we  have  reached  the  point  at  which  we  have  been  aim- 
ing, that  it  should,  to  some  extent  at  least,  form  a  part  of  the 
course  of  study  in  every  institution  in  which  law  is  professed  to 
be  taught.  The  time  has  long  since  passed  when,  as  we  are  told, 
upon  authority,  "  English  judges  and  lawyers  avoided  having  any- 
thing to  do  with  the  Roman  law,  and  were  not  ashamed  to  boast 
of  their  ignorance  of  it,  and  to  show  their  aversion  and  contempt 
of  it."  The  tendency  now  is  in  the  other  direction,  and  to  affect 
a  knowledge  of  it  without  having  studied  it.  The  better  it  is 
understood,  the  more  fully  we  now  appreciate  how  much  of  the 
common  law  has  been  borrowed  from  it.  Professor  Guterbock, 
whose  work  has  been  ably  translated  by  Mr.  Brinton  Coxe,  has 
succeeded  in  showing  how  freely  Bracton  drew  from  the  Roman 
law  and  the  glosses  of  Azo  and  other  writers  upon  that  law,  in 
the    composition  of    Ws  celebrated  work,  *'  De  Ugibus   et  con- 
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%VLetadinibu%  Anglice^'*  vhich  has  been  accepted  as  a  kind  of 
treasure  hoase  of  the  common  law.  Nor  can  one  become 
familiar  with  the  doctrine  of  Prescription,  or  Bailments,  or  Ser- 
vitudes and  Easements,  or  Equity,  in  its  modern  sense,  without 
going  back  to  the  civil  law  in  some  form  for  the  principles  upon 
which  the  law  as  to  those  is  based.  And  the  same  may  be  said 
of  our  whole  system  of  probate,  and  much  of  our  bankrupt  law. 
The  student  may,  indeed,  find  all  that  is  necessary  for  practical 
purposes  in  respect  to  these  in  treatises  upon  the  common  law. 
But  when  studied  in  that  way,  the  rules  which  he  finds  laid  down 
are  little  other  than  arbitrary  dogmas,  wanting  the  life  and  spirit 
of  elementary  learning,  by  means  of  which  the  origin  and  reason 
of  such  rules  are  unfolded  as  a  part  of  the  learning  of  the  rule 
itself.  If  for  the  elements  of  the  common  law  anybody  must  go 
to  the  teachings  of  the  civil  law,  when  and  by  whom  can  this  be 
more  properly  or  usefully  done  than  by  the  student  when  he  is 
laying  a  foundation  for  that  knowledge  which  is  to  serve  him 
when  new  questions  arise,  as  well  as  in  helping  him  to  under- 
stand what  has  already  been  settled  and  decided  ?  What  condi- 
tion, for  example,  would  a  student  be  in  for  commencing  the 
practice  of  the  law,  who  had  never  read  anything  but  what  he 
had  found  in  some  legal  compendium,  without  ever  having  looked 
into  the  decision  of  a  court,  or  understood  the  grounds,  or  the 
course  of  reasoning,  on  which  judges  reach  their  conclusions  as  to 
what  they  have  occasion  to  enunciate  as  law? 

Until  recently  there  have  been  good  reasons  why  a  study  of  the 
civil  law  was  well  nigh  a  thing  impossible  to  most  students  of  the 
common  law.  The  books  to  which  they  could  have  access,  were 
so  few,  and  the  study  of  most  of  these  was  so  dry  and  repulsive, 
that  only  here  and  there  was  there  any  one  who  had  the  hardi- 
hood to  undertake  it.  The  original  of  the  Corpus  Juris  was  in 
Latin,  which,  as  well  as  the  numerous  and  formidable  glosses  to 
which  it  had  given  rise,  were,  to  most  English  students,  little 
better  than  sealed  books.  The  early  English  treatises  upon  the 
civil  law  were  not  written  by  lawyers,  but  theologians,  and  not 
from  a  lawyer's  stand-point.  That  was  the  case  with  Dr.  Wood's 
''  New  Institute,"  published  in  1721,  and  Dr.  Taylor's  "  Ele- 
ments of  the  Civil  Law,"  published  in  quarto,  in  1755.  The 
latter,  moreover,  is  so  overlaid  with  learned  quotations  from 
Greek  and  Latin  writers,  that  one  needs  a  polyglot  dictionary  to 
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master  a  single  page  of  it.  Professor  Brown's  lectures  on  the 
civil  law,  delivered  in  the  Dublin  University  about  the  commence- 
ment of  the  present  century,  is  a  much  more  readable  book,  and 
may  be  studied  with  satisfaction  and  to  advantage.  In  his  pre- 
face, he  has  occasion  to  speak  of  two  other  works  upon  the  civil 
law  which  had  been  regarded  as  a  kind  of  standard  authorities  for 
reference — Domat  and  AyliflFe.  "  Domat,"  says  he,  "  is  calcu- 
lated for  the  meridian  of  France.  Ayliffe's  work,  though  learned, 
is  dull,  tedious,  and  stuffed  with  superfluous  matter.*' 

Since  that  time,  the  difficulty  as  to  books  has  been  gradually 
relieved,  till  the  student  has  at  his  command  works  in  his  own 
language,  by  which  he  can  make  himself  master  of  enough  of  the 
history  and  elementary  principles  of  the  civil  law  to  be  of  im- 
mense value  to  him  in  illustrating  and  explaining  parts  of  the 
common  law.  Without  undertaking  to  give  an  entire  list  of 
them,  we  might  mention  Judge  Cooper's  translation  with  notes 
of  the  Institutes,  in  1812,  and  Dr.  Irving's  ^'  Introduction  to  the 
Study  of  the  Civil  Law,"  a  fourth  edition,  in  1837.  An  admira- 
ble translation  of  the  Institutes,  with  an  introduction  and  copious 
notes  by  Thomas  C.  Sanders,  appeared  from  the  English  press  in 
1853.  The  following  year  Mr.  Cushing  published  a  brief  course 
of  lectures  on  the  study  of  the  Roman  law,  which  he  had  delivered 
before  the  Harvard  Law  School.  And  still  later  than  these,  we 
have  a  most  valuable  and  interesting  work  by  Lord  Mackenzie  on 
"  Studies  in  Roman  Law."  And  this  was  followed  by  "  Insti- 
tutes of  Roman  Law"  by  Frederick  Tomkins,  an  English  bar- 
rister, which  every  student  may  read  with  pleasure  and  profit.  The 
renowned  commentaries  of  Gaius,  which  had  been  supposed  to  be 
lost  until  their  accidental  discovery  at  Verona  in  1816,  and  which 
serve  as  a  key  to  much  that  was  before  but  partially  under- 
stood in  the  Corpus  Juris^  was  translated  into  English  and  pub- 
lished with  a  valuable  introduction  and  notes  in  1870.  And  to 
these  we  might  add  the  works  of  Mr.  Maine,  which,  though  not 
specific  treatises  upon  the  civil  law,  go  back,  in  fact,  to  still  more 
archaic  and  elementary  principles  of  jurisprudence  than  the 
Roman  law  itself,  although  adopting  that  as  a  typical  system  for 
purposes  of  illustration.  His  "  Ancient  Law"  deserves  the  care- 
ful study  of  every  liberal  scholar,  whether  in  law  or  general 
literature,  and  should  find  a  place  in  the  cumeulum  of  every 
student  at  law. 
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While  recommending  either  or  all  those  volumes,  we  do  not 
suppose  the  American  student  is  to  pursue  the  study  of  the 
Roman  law  into  its  specialities  and  details.  It  would  be  difficult 
to  persuatle  him  to  do  this,  even  if  he  had  time.  Most  of  our 
students,  moreover,  have  not  time  for  this,  if  they  had  inclina- 
tion. But  if  one  of  these  wishes  to  go  beyond  the  scope  oi' 
the  mechanical  details  of  his  profession,  and  to  ascend  into  the 
purer  and  clearer  atmosphere  of  jurisprudence  as  a  liberal  science, 
he  cannot  do  it  more  readily  or  effectually  than  by  drawing  in- 
spiration from  that  immortal  system  of  which  it  has  been  elo- 
quently said:  "As  if  the  mighty  destinies  of  Rome  were  not 
fulfilled,  she  reigns  throughout  the  whole  earth  by  her  reason, 
after  having  ceased  to  reign  by  her  authority." 

Emory  Washburn. 

.  Cambridge. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Errom  of  Connecticut. 
JOHNSON  v.  GORIIAM. 

Assertion  of  title  by  the  possessor  of  land  is  an  important  circumstance  indicat- 
ing adverse  possession  and  ouster  of  the  real  owner,  and  the  absence  of  such  as- 
sertion may  be  an  important  circumstance  indicating  that  the  possession  is  not 
adverse.  But  the  question  of  ouster  must  depend  upon  all  the  circumstances  of  the 
case,  and  it  is  not  essential  that  the  possessor  should  hold  the  land  claiming  it  as 
his  own.  Such  claim  of  ownership  is  not,  as  matter  of  law,  an  indispensable  ele- 
ment of  adverse  possession. 

In  trespass  q\i.  cl,^  the  declaration  alleged  that  the  defendant  broke  and  entered 
into  the  plaintiflTs  land,  and  trod  down  and  destroyed  the  herbage,  and  cut  down 
the  trees,  and  dug  up  the  ground,  to  the  plaintiflTs  damnge.  The  plaintiff  intro- 
duced evi<lenee  to  prove  that  the  defendant  not  only  cut  down  the  trees,  but  removed 
the  wood  ;  and  the  court  charged  the  jury,  that  in  estimating  damages  they 
might  take  into  consideration  the  cntting  and  removal  of  the  wood,  if  the  trespass 
was  one  continued  act.  Held,  that  the  evidence  was  inadmissible,  and  the  charge 
erroneous. 

Trespass  qu.  cL  fregit;  appealed  from  the  judgment  of  a 
justice  of  the  peace  to  the  Superior  Court,  and  tried  on  the 
general  issue  closed  to  the  jury,  with  notice  of  title  in  the  defend- 
ant by  adverse  possession.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  moved  for  a  new  trial  for  error  in  the 
rulings  and  charge  of  the  court. 
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The  points  assigned  as  error  sufficiently  appear  in  the  opinion 
of  the  court. 

C.  Ives  and  Ailing  for  the  motion. 
Doolittley  contri. 

Seymour,  J. — This  is  an  action  of  trespass  quare  clausunij  in 
which  the  plaintiff  avers  that  the  defendant  with  force  and  arms 
broke  and  entered  into  and  upon  the  plaintiff's  land,  and  trod 
down  and  destroyed  the  herbage  then  and  there  growing,  and  cut 
down  the  treeSy  and  dug  up  the  ground,  to  the  plaintiff's  damage. 

Under  this  declaration  the  plaintiff  was  permitted,  against  the 
defendant's  objection,  to  prove  that  the  defendant  not  only  cut 
down  the  trees,  but  removed  the  woody  and  the  jury  were  instructed 
that  in  estimating  damages  they  might  take  into  consideration  the 
cutting  and  removal  of  the  wood,  if  the  trespass  was  one  continued 
act.  It  is  conceded  that  the  cutting  the  trees  and  carrying  away 
the  wood  may  be  parts  of  one  continued  act,  and  if  they  are  so, 
the  plaintiff  may  so  treat  them,  and  recover  for'  the  entire  act 
in  one  count,  provided  the  count  be  with  proper  averments 
adapted  to  the  case.  The  cutting,  however,  may  be  wholly  un- 
connected with  the  carrying  away  of  the  trees  cut,  and  then,  by 
strict  rule,  there  should  be  two  counts  for  the  two  acts,  one  for 
the  cutting,  and  another  for  the  carrying  away.  But  where  the 
plaintiff  claims  damages  in  his  declaration  for  the  cutting  only, 
the  defendant  cannot  be  required  to  come  to  trial  prepared  to 
meet  evidence  of  damage  done  by  removal.  The  oflSce  of  the 
declaration  is  to  apprise  the  defendant  fairly  and  fully  of  the 
plaintiffs  claims;  and  the  cutting  of  the  trees  does  not  involve 
their  removal.  The  mere  cutting  may  be  a  slight  injury  to  the 
owner,  and  sometimes  might  be  a  benefit.  The  carrying  them 
away  and  converting  them  to  the  defendant's  use,  is  quite  a  dis- 
tinct thing. 

For  this  cause  there  must  be  a  new  trial. 

The  charge  of  the  judge  in  regard  to  adverse  possession  was 
probably  correct  in  reference  to  the  circumstances  of  the  case 
before  him,  but  abstractly  considered  is  liable  to  objection,  and 
would  be  quite  incorrect  in  reference  to  cases  that  have  occurred, 
and  may  again  occur.  The  charge  is  as  follows:  "A  person  to 
acquire  a  title  by  possession,  must  have  the  actual  use  and  posses- 
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sion  of  the  land.  It  is  essential  that  the  possession  should  be 
adverse  to  the  right  of  the  owner,  and  that  the  possessor  should 
hold  the  'land  claiming  it  as  his  own^  and  denying  the  right  of 
everybody  else." 

In  the  case  of  Huntington  v.  Whaley^  29  Conn.  898,  Judge 
Sanford,  giving  the  opinion  of  the  court,  says :  "The  only  legiti- 
mate inquiry  for  the  jury  was,  whether  the  defendant,  and  those 
under  whom  he  claimed,  had  for  the  period  of  fifteen  years  had 
the  actual,  open,  adverse  occupancy  and  possession  of  the  contro- 
verted property,  claiming  it  as  their  own,  and  actually  excluding 
all  other  persons  from  the  possession."  As  applied  to  the  facts 
in  the  case  of  Huntington  v.  Whaley  this  language  is  not  open  to 
objection ;  but  as  an  absolute  proposition  of  law,  and  as  a  com- 
plete definition  of  adverse  possession  applicable  to  all  cases,  the 
charge  of  the  judge  below,  and  the  language  quoted  from  Judge 
Sanford*s  opinion  in  Huntington  v.  Whaley,  require  explanation 
and  qualification. 

In  the  case  of  French  v.  Pearce,  8  Conn.  442,  Judge  Hosmer, 
in  speaking  approvingly  of  the  case  of  Bryan  v.  Atwater,  5  Day 
181,  says,  "the  first  principle  asserted  in  that  case  is,  that  to 
render  a  possession  adverse  it  is  not  necessary  that  it  should  be 
accompanied  with  a  claim  of  title,  and  with  the  denial  of  the  oppo- 
sing title."     Now  although  the  language  of  Judge  Sanford,  in 
Huntington  v.  Whaley,  is  in  direct  contradiction  to  the  language  of 
Judge  HosMER,  in  French  v.  Pearce,  it  was  not  Judge  Sanford's 
intention  to  question  the  soundness  of  Judge  Hosmer's  views. 
Judge  Sanford  did  not  undertake  to  give  a  complete  definition 
of  adverse  possession   as  applicable  to  all  cases;   he  intended 
merely  to  say  that,  situated  as  the  defendant  was  in  the  case  of 
Huntingdon  v.  Whaley,  the  legitimate  inquiry  for  the  jury  was 
whether  the  defendant  had  possession  of  the  controverted  property, 
claiming  it  as  his  own.     From  what  appears  of  the  facts  in  the 
case  now  under  our  consideration,  the  absence  of  a  claim  of  owner- 
ship on  the  part  of  the  defendant  would  appear  to  be  a  very 
decisive  circumstance  to  show  that  the  possession  was  not  adverse, 
but  it  is  clear  that  such  claim  of  ownership  is  not,  as  matter  of 
law,  an  indispensable  element  of  adverse  possession.     A  party  in 
possession  of  land  under  a  defective  deed  may  openly  admit  that 
the  legal  title  remains  in  the  grantor,  and  adbait  that  his  own 
ownership  is  therefore  imperfect,  and  yet  his  possession  may  be 
Vol.  XXI.— 18 
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adverse.  The  right  of  the  owner  of  real  estate  is  barred,  if  he 
suffer  himself  to  be  ousted  of  possession  for  fifteen  years,  and  the 
true  inquiry  in  these  cases  is  whether  the  owner  is  ousted. 

Judge  Ingersoll,  in  Bryan  v.  Atwater,  places  the  subject  in  its 
true  light,  when  he  says:  "To  make  a  disseisin  it  is  not  necessary 
that  the  disseisor  should  claim  title  to  the  lands  taken  by  him.  It 
is  not  necessary  that  he  should  disclaim  or  deny  the  title  of 
the  legal  proprietor.  It  is  necessary  only  that  he  should  enter 
into  and  take  possession  of  the  lands  as  if  they  were  his  own. 
*  *  *  If  property  be  so  taken  and  so  used  by  any  one, 
though  lie  claims  no  title,  but  avers  himself  to  be  a  wrongdoer, 
yet  by  such  act  the  legal  proprietor  is  disseised." 

The  result  of  the  cases  is,  that  assertion  of  title  by  the  possessor 
is  an  important  circumstance  indicating  adverse  possession  and 
ouster  of  the  real  owner,  and  the  absence  of  such  assertion  may 
be  an  important  circumstance,  and  often  very  important,  as  indi- 
cating that  the  possession  is  not  adverse ;  yet  the  question  of  ouster 
is  one  that  must  depend  upon  all  the  circumstances  of  the  case,  and 
it  is  not  therefore  strictly  true,  as  stated  in  the  charge  under  con- 
sideration, that  it  is  essential  that  the  possessor  should  hold  the 
land  claiming  it  as  his  own,  and  denying  the  right  of  everybody  else. 

In  the  instance  given  above  of  the  occupant  under  a  defective 
deed,  there  is  indeed  a  sense  in  which  he  may  be  said  to  claim  the 
land  as  his  own.  He  may  properly  assert  his  equitable  title,  as 
being  superior  to  the  legal  title  which  he  admits  to  be  in  his 
grantor.  But  whether  he  asserts  such  claim  or  not  makes  no 
difference  with  his  rights.  The  mere  fact  of  possession  under  a 
defective  deed  would,  in  general,  indicate  that  the  possession  was 
adverse.  In  the  case  put  by  Judge  Ingersoll  in  Bryan  v. 
Atwater,  where  the  party  in  possession  avows  himself  to  be  a 
wrongdoer,  the  true  owner  would  be  disseised,  and  the  posses- 
sion would  be  adverse^,  and  in  such  a  case  there  is  clearly  no 
claim  of  title  by  the  possessor  in  any  sense  of  the  term. 

New  trial  advised. 

In  this  opinion  the  other  judges  concurred ;  except  Butler, 
C.  J.,  who  did  not  sit. 

The  proposition  maintained  in  the  claim  of  title  in  the  disseisor,  is  no  doabt 
foregoing  opinion,  in  regard  to  adverse  abstractly  soand,  and,  as  explained  by 
possession  not  necessarily  implying  a    the  learned  judge,  is  not  calculated  to 
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mUleAd  or  give  any  false  imptession. 
But  practicallj  it  is  of  a   misleading 
character,  as  it  seems  to  us,  tending  to 
the  impression  that  one  in  the  possession 
and   use  of  land,  for  the   term  of  the 
statute  of  limitations  in  regard  to  rights 
of  entry,  may  acquire  title,  while  all  the 
time  acknowledging  the  title  of  the  for- 
mer possessor  ;  which  is  not  tme,  as  a 
general  rule,  hut  the  contrary.     We  do 
not  expect  as  a  general  thing  that  men 
will  go  about  the  country  dispossessing 
others  of  their  lands  in  mere  wanton- 
ness and  with  no  claiin  of  right  on  their 
part.     This  may  occur  in  some  portions 
of  the  country,  where  the  only  efficient 
goremment  is  that  of  a  vigilance  commit- 
tee, and  the  population  is  largely  made 
up  of  what  are  technically  denominated 
roughs.     And  where  such  cases  occur, 
no  doubt,  the  transaction  would  well  de- 
serTc  the  name  of  a  disseisin,  and  the 
possession  become   sufficiently  adverse. 
But  this  can  scarcely  be  regarded  as  a 
normal  sute  of  things,  or  one  to  be  pro- 
vided for  by  the  administrators  of  the 
law.      Text  writers  and  judges  more 
commonly  prepare  their  definitions  with 
reference  to  the  ordinary  mode  of  trans- 
acting similar  affairs  in  civilized  life. 
Hence  Mr.  Angell  defines  adverse  pos- 
session in  these  words  :     "  It  is  the  oc- 
cupation with  an  intent  to  claim  against 
the  true  owner."  2  ^^^i  Angell  on  Lim- 
itations.   Under  the  feudal  tenures  there 
seems  to  have  been  great  uncertainty  as 
to  what  constituted  a  disseisin  of  the 
tenant :     Taylor  dem,  Atkyna  v.  Horde^ 
1  Burr.  60.     Lord  Mansfield,  C.  J., 
here  says  :  *<  Disseisin  must  mean  some 
way  or  other  turning  the  tenant  out  of  his 
tenure  and  usurping  his  place  and  feudal 
relation.**      The  remedy  by  assize  of 
novel  disseisin  was  invented  in  order  to 
afford  a  clear  and  more  perfect  remedy 
to  the  party  disseised,  which,  as  Lord 
Man'sfield   here  says,  **  was  extended 
to  almost  every  case  Qf  obstruction  to  an 
owner's  full  enjoyment  of  lands,  tene- 
ments  and    hereditftments.*'     This  cre- 


ated a  species  of  nominal  disseisin,  or  dis- 
seisin at  the  election  of  the  owner,  which 
has  not  much  obtained  in  the  New  Eng- 
land States — certainly  not  in  Connecti- 
cut and  Vermont — and  of  which  we  now 
hoar  very  little  in  the  American  cases. 

Our  cases  go  mainly  upon  an  actual 
ouster  or  disseisin  and  a  continued  ad- 
verse possession  for  the  term  of  the  stat- 
ute of  limitations,  which  begins  to  run 
from  the  disseisin. 

The  prescription  of  the  civil  law  was 
based  npon  an  adverse  possessioii,  which 
must  be  naqw  clamf  neque  precario,  neque 
vi.  But  these  requirements  have  not  in 
all  respects  been  so  strictly  applied  in 
American  courts  as  would  seem  to  be 
reqoired  by  some  of  the  civil  law  writ-* 
ers.  For  it  really  makes  no  essential 
difference  here  that  the  party  claiming 
title  by  adverse  possession  obtained  such 
possession  by  force  and  violence.  If  it 
were  so  obtained  as  to  give  the  former 
possessor  a  right  of  action,  and  has  been 
so  long  maintained  as  to  bar  that  right 
of  action,  the  title  of  the  former  occupier 
is  none  the  less  lost  eren  if  he  were  the 
real  owner.  But  the  cases  all  assume 
that  the  party  thus  claiming  title  must 
have  entered  and  possessed  the  land, 
claiming  to  be  the  owner  in  fee,  or  at 
least  by  some  title  independent  of  the 
person  upon  whom  he  made  his  entry. 
THOMPSOif,  Justice,  in  Jackson  v.  Por- 
ter, 1  Paine C.  C.  457,  says  :  **  It  is  not 
possession  alone,  but  that  it  is  accom- 
panied with  the  claim  of  the  fee,  which 
by  construction  of  law  is  deemed  primd 
facie  evidence  of  such  an  estate."  And 
the  learned  author  of  the  Treatise  on 
Limitations,  already  referred  to,  in  sum 
ming  up  the  cases,  adds,  **  Indeed  that  it 
is  the  intention  to  claim  title  which  mnkcs 
the  possession  of  the  holder  of  the  lanri 
adverse,  is  the  doctrine  upon  which  the 
decision  in  every  case  proceeds.  If  it  be 
clear  that  there  is  no  such  intention,  there 
can  be  no  pretense  of  an  adverse  posses- 
sion.'* But  we  can  conceive  that  one 
may  enter  into  possession  of  land,  which 
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he  knows  belongs  to  another,  with  the 
express  porpose  of  acquiring  title  by  ad- 
verse possession,  and  that  he  may  all  the 
time  daring  the  period  requisite  to  ac- 
quire title  by  adverse  possession,  be 
ready  to  admit  that  the  title  to  the  land 
is  not  in  him,  but  in  another,  and  that 
lie  is  maintaining  an  adverse  possession 
with  the  view  of  acquiring  the  title.  In 
such  a  case  we  are  not  prepared  to  say 
the  possession  is  not  adverse,  and  that  it 
will  not  transfer  the  title  after  the  proper 
period  has  elapsed.  But  it  scarcely  comes 
within  the  definition  of  the  civil  law,  fM- 
que  precario. 

And  when  one  contracts  for  the  pur- 
chase of  land  and  pays  the  whole  price, 
and  enters  into  the  possession  without  a 
conveyance,  his  possession  will  be  ad- 
verse to  that  of  the  former  owner,  and 
the  title  be  transferred  to  him  after  the 
lapse  of  the  period  of  the  statute  of  lim- 
itations, although  he  may  during  all  the 
time  be  ready  to  admit  that  the  title  is 
still  in  his  vendor.  Brown  v.  King^  5  Met. 
(Mass.)  173;  Ellison  v.  Cathcart,  1 
McMulIan  (S.  C.)  5.  But,  upon  gen- 
eral principles,  neither  a  vendee  or  qucui 
trustee  of  any  kind  can  set  up  an  adverse 
claim  of  title  to  the  land,  so  long  as  he 
recognises  the  contract  by  which  he  en- 
tered into  possession.  Brown  v.  King^ 
supra;  Woodt  v.  DilU,  11  Ohio  455. 
But  some  of  the  cases  deny  that  one  can 
acquire  title  to  land  by  possession  under 
a  contract  for  purchase,  even  when  it  is 
fully  performed.  EUw  v.  Azy,  4  Conn. 
95.  But  the  reason  and  principle  seem 
in  favor  of  the  Massachusetts  rule  in  this 
respect.  And  it  seems  very  justly  to 
have  been  held  in  a  later  case  in  Mas- 
sachusetts, Sumner  v.  Stevem,    6  Met. 


387,  that  where  one  enters  into  posses- 
sion of  land  under  a  parol  gift,  the  pos-> 
session  will  be  held  adverse  and  title  will 
be  acquired  under  the  statute.  Ch.  J. 
Shaw  here  says,  that  although  a  grant, 
gift  or  sale  of  land  by  parol,  is  void  un- 
der the  statute  of  frauds,  yet  when  ac- 
companied by  an  actual  entry  into  pos- 
session, it  manifests  the  intent  of  the  do- 
nee to  enter  in  his  own  right,  and  not 
as  tenant,  and  there  is  an  implied  ad- 
mission on  the  part  of  the  donor  that  the 
entry  is  so  made.  And  the  same  rule 
would  apply  if  the  entry  were  made  by 
the  grantee  under  a  deed  defectively  ex- 
ecuted, so  as  not  to  pass  the  title ;  the 
possession  would  confirm  the  title. 

We  conclude,  therefore,  that  although 
it  is  possible  to  have  an  adverse  posses- 
sion of  land,  by  a  party  acting  in  good 
faith  and  not  with  any  view  to  obtain  the 
land  unjustly,  short  of  claiming  to  be 
the  owner  of  the  land  at  the  time  of  the 
entry,  there  must  always  exist  a  con- 
tinued claim  to  hold  the  possession 
against  the  right,  title  or  claim  of  the 
former  owner  or  possessor ;  indeed  to 
constitute  an  adverse  possession  which 
will  ripen  into  title  in  the  possessor,  it 
must  be  accompanied  with  a  claim  either 
express  or  implied,  to  hold  the  posses- 
sion against  all  the  world,  and  in  the 
right  of  the  party  thus  in  possession. 
We  admit  that,  abstractly  speaking,  it 
may  be  the  right  of  superior  force,  ul- 
tima ratio  regwn ;  but  the  possession,  in 
order  to  be  of  such  an  adverse  character 
as  to  ripen  into  title  under  the  statute  of 
limitations,  must  be  under  a  claim  of 
right  of  some  kind  in  the  possessor,  at 
least  to  maintain  the  possession  against 
all  others.  I.  F.  R. 
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Supreme  Court  of  Illinois. 

PEORIA  AND  ROCK  ISLAND  R.  R.  CO.    v.  THE  COAL  VALLEY 

xMININQ  CO. 

A  contract  between  two  common  carriers,  having  connecting  lines  and  rannintr 
pririleires  over  each  other's  routes,  bv  which  a  certain  kind  of  business  is  to  be 
performed  solely  by  one  of  them,  will  not  be  enforced  in  equity  by  injUnctiun,  or 
in  any  manner  which  will  prevent  either  carrier  from  performing  its  duties  to  the 
public. 

A  railroad  company  and  a  coal  company,  both  being  carriers  of  freight,  with 
connecting  lines,  made  an  agreement  that  the  coal  company  should  carry  all  the 
coal  between  two  certain  points,  and  perform  all  the  public  duties  incumbent  on 
the  railroad  company,  in  reference  to  the  carriage  of  coal ;  and  that  if  any  coal 
.ihould  be  carried  by  the  railroad  company,  the  latter  should  pay  the  coal  com- 
pany  fifty  cents  per  ton  for  such  carriage,  and  the  right  of  the  railroad  company 
fo  use  certain  parts  of  the  road  and  bridges  of  the  coal  company  should  cease  and 
be  suspended  while  such  payments  should  be  in  arrear.  Held,  that  whether  such 
agreement  was  binding  or  not  on  the  parties,  a  court  of  equity  would  not  enforce 
it  by  injunction,  so  as  to  interfere  with  the  public  right  to  demand  carriage  of  coal 
by  either  party. 

Appeal  from  Whiteside. 

Ingersoll  and  McOune,  for  appellants. 

Charles  M.  Osborne,  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 

Walker,  J. — This  was  a  bill  in  chancery  filed  by  appellee  in 
the  Rock  Island  Circuit  Court  against  appellants,  to  compel  them 
to  perform  a  contract  and  to  enjoin  a  breach  of  the  same.  The 
bill  alleges  that  the  Coal  Valley  Mining  Company  was  incorporated 
in  1866,  for  the  purpose  of  mining  and  transporting  coal  from 
Coal  Valley  to  Rock.  Island  and  other  points.  Its  powers  were 
increased  by  the  General  Assembly  in  1865,  and  it  was  then  au- 
thorized to  acquire  title  to  so  much  of  Rock  Island  and  Peoria 
Railroad  as  was  then  completed,  extending  from  Rock  Island  to 
Coal  Valley. 

It  is  further  alleged  that  the  Rock  Island  and  Peoria  Railroad 
Company  was  incorporated  in  1856,  with  power  to  construct  a 
railroad  from  Rock  Island  to  Peoria,  and  did  construct  a  railroad 
from  Rock  Island  to  Coal  Valley,  and  issued  one  hundred  and 
fifty  bonds  for  one  thousand  dollars  each,  and  mortgaged  the  road, 
its  property  and  franchises,  to  secure  the  payment  of  the  same. 
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It  is  further  charged  that  appellee  acquired  title  to  the  Rock 
Island  and  Peoria  Railroad  Company,  subject  to  the  mortgage  on 
the  road  given  to  secure  the  $150,000  of  bonds  it  had  issued  prior 
to  1869.  Appellees  purchased  these  bonds  and  a  large  amount 
of  floating  indebtedness,  and  nearly  all  of  the  stock  of  the  road,  all 
of  which  was  in  the  hands  of  P.  L.  Cable.  But  before  this  was 
all  accomplished,  the  Peoria  and  Rock  Island  Railroad  Company 
had  been  incorporated  and  authorized  to  construct  a  railroad  from 
Peoria  to  Rock  Island. 

That  on  September  4th  1869,  a  contract  was  entered  into 
by  appellee  with  the  Rock  Island  and  Peoria  Railroad  Company. 
That  agreement,  among  other  provisions,  contained  this : 

"  And  the  said  party  of  the  first  part,  for  itself,  successors  and 
assigns,  hereby  agrees  to  pay  said  party  of  the  second  part  the 
sum  of  ten  thousand  five  hundred  dollars  per  annum,  as  interest 
on  the  sum  due  said  party  of  the  second  part,  on  account  of  the 
surrender  of  said  stock  and  said  coupons,  and  the  release  of  its 
said  claims,  which  sum  shall  only  be  payable  in  track  service, 
for  the  transportation  of  coal  over  the  said  road  in  Rock  Island 
county,  at  the  rate  of  one  cent  and  a  quarter  per  ton  per  mile, 
always  computing  the  distance  as  twelve  miles,  thus  making  the 
rate  fifteen  cents  per  ton  for  the  use  of  the  track,  whether  trans- 
ported that  distance  or  not ;  and  in  consideration  that  the  said 
party  of  the  second  part  agrees  to  accept  the  right  to  transport 
seventy  thousand  tons  of  coal  during  each  and  every  year  over 
the  road  as  aforesaid,  with  its  own  motive  power  and  rolling-stock, 
in  full  satisfaction  of  said  sum  of  ten  thousand  five  hundred 
dollars,  whether  it  transports  that  amount  or  not,  and  on  or 
before  the  10th  day  of  January  of  each  year,  to  pay  said  party 
of  the  first  part  for  any  excess  it  may  transport  over  said  seventy 
thousand  tons,  in  or  during  the  year  then  next  preceding,  at  the 
rate  of  fifteen  cents  per  ton  ;  it  is  hereby  agreed  that  said  party 
of  the  first  part,  its  successors  and  assigns,  shall  pay  said  party 
of  the  second  part,  fifty  cents  per  ton  on  all  the  coal  transported 
by  any  party,  except  said  party  of  the  second  part,  over  said  rail- 
road to  the  north  side  of  Rock  river,  or  over  the  bridges,  which 
said  party  of  the  first  part  may  use  in  crossing  said  river,  which 
fifty  cents  per  ton  the  said  party  of  the  second  part  shall  be 
entitled  to,  to  make  up  any  deficit  which  may  have  occurred,  or 
may  thereafter  occur  in  the  seventy  thousand  tons  aforesaid. 
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"  Payment  for  all  the  coal  so  transported  during  each  month 
shall  be  made  by  said  party  of  the  first  part,  its  successors  or 
assigns,  to  said  party  of  the  second  part,  within  ten  days  of  the 
expiration  of  said  month,  and  if  said  party  of  the  first  part,  its 
successors  or  assigns,  shall  fail  to  pay  the  same  within  the  above 
limited  time,  the  right  of  any  and  all  parties,  except  said  party 
of  the  second  part,  to  transport  coal  over  said  road  to  the  north 
side  of  Rock  river,  or  over  said  bridges,  shall  cease  and  become 
exclusive  in  said  party  of  the  second  part,  and  so  remain  until 
said  payment  is  made — it  being  the  object  and  intention  of  this 
contract  to  give  no  party ^  except  %aid  party  of  the  second  party  any 
right  to  transport  coal  over  said  road  to  the  north  side  of  Rock 
river y  or  over  said  bridges^  only  when  there  is  nothing  due  under 
this  provision  to  said  party  of  the  second  part.  And  the  said 
party  of  the  second  part  agrees  to  perform  all  the  duties  which 
said  party  of  the  first  part,  its  successors  or  assigns,  may  owe  to 
-the  public,  so  far  as  the  transportation  of  coal  is  concerned, 
between  Coal  VaUey  and  Rock  Island  and  all  intervening  points, 
charging  such  rates  therefor  as  it  reasonably  and  lawfully  may, 
and  all  coal  which  said  party  of  the  first  part,  its  successors  or 
assigns,  may  bring  to  Coal  Valley,  designed  for  Rock  Island  and 
intervening  points,  the  said  party  of  the  second  part  will,  at  all 
times,  promptly  transport  at  such  rates  as  it  may  reasonably  and 
lawfully  charge  therefor/' 

The  bill  further  alleges  that  subsequently  the  Rock  Island  and 
Peoria  Railroad  Company  consolidated  with  the  Peoria  and  Rock 
Island  Railway  Company,  and  the  consolidated  company  became 
and  is  the  company  made  defendant  to  the  bill,  and  it  assumed 
the  contract  of  September  4th,  1869,  between  appellee  and  the 
Rock  Island  and  Peoria  Railroad  Company,  and  entered  into  a 
contract  binding  itself  thereto.  That  appellant  has  been  and  is 
engaged  in  carrying  coal  over  their  roa<l,  and  refused  to  pay 
fifty  cents  per  ton  as  agree*!.  The  bill  charges  that  appellants 
are  insolvent. 

It  is  also  alleged  that  the  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Company  had  entered  into  a  contract  with  appellee  in  all 
material  respects  similar  to  thnt  made  with  the  Peoria  and  Rock 
Island  Railroad  Company,  who  were  using  the  track,  switches, 
side-tracks  and  lateral  lines  of  appellee  at  Coal  Valley,  and  that 
company  is  made  a  party  to  the  bill. 
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The  bill  prays  that  appellant  be  compelled  to  keep  and  per- 
form their  contract,  and  be  restrained  from  using  the  side-tracks, 
switches  and  lateral  lines  at  Coal  Valley,  and  to  enjoin  appellants 
and  their  officers  from  transporting  any  coal  over  the  road  to  the 
north  side  of  Rock  river,  or  over  the  bridges  which  the  com- 
panies use  in  crossing  the  river,  until  appellants  shall  account  and 
pay  fifty  cents  a  ton  for  all  coal  they  had  transported  by  each  of 
the  roads,  and  from  transporting  coal  as  aforesaid  unless  they 
shall  account  for  the  same  at  the  time  stipulated.  Also  to 
require  the  company  to  account  for  and  pay  appellee,  who 
claims  the  ownership  of  the  switches,  side-tracks  and  lateral 
lines,  a  reasonable  sum  for  the  use  of  the  same. 

Before  the  hearing  on  the  demurrer  the  venue  was  changed  to 
the  Circuit  Court  of  Whiteside  county. 

To  this  bill  appellant  filed  a  demurrer,  and  assigned  as  grounds 
that  the  Peoria  and  Rock  Island  Railroad  Company  had  no 
power  to  make  such  a  contract,  and  that  it  is  void.  That  the 
company  had  no  right  or  power  to  bind  themselves  for  the  pay- 
ment of  fifty  cents  a  ton  on  coal  transported  over  the  road,  as 
such  contract  is  against  public  policy  and  is  void.  On  the  hear- 
ing on  the  demurrer,  in  the  court  below,  it  was  overruled,  and  a 
decree  was  rendered  making  the  temporary  injunction  perpetual, 
and  the  case  is  brought  to  this  court  by  appeal. 

The  question  presented  is  whether  a  Court  of  Chancery  will 
restrain  these  companies  from  carrying  coal  as  freight  for  indi- 
viduals, because  appellants  have  agreed  to  pay  appellee  fifty 
cents  for  each  ton  so  carried,  and  because  appellants  refuse  to 
pay,  at  that  rate.  Is  such  a  contract  uUra  vires  and  against 
public  policy  ?  We  think  not.  The  act  of  the  general  assembly 
under  which  these  considerations  and  contracts  were  made  is 
quite  broad  and  comprehensive.  It  is  apparent,  from  their  char- 
ters, that  the  Coal  Valley  Mining  Company,  when  it  purchased 
the  Rock  Island  Railroad,  became  and  was  a  public  railroad  com- 
pany entitled  to  the  rights,  privileges  and  powers  conferred  by  its 
charter.  It  is  conceded  that  the  mining  company  was  before 
the  consolidation  a  carrier  of  passengers  and  freights  between 
Rock  Island  and  Coal  Valley,  and  both  companies  reserved  that 
right  when  the  consolidation  was  formed,  and  they  had  been  and 
were  still  exercising  these  rights.  We  have  no  doubt  that  each 
of  these  companies  had  ample  power,  under  the  general  law  of  the 
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state  authorizing  railroad  companies  to  make  running  arrange- 
ments with  each  other,  and  to  consolidate  their  roads  on  such 
terms  as  they  may  agree.  And  Bo  far  as  we  see,  these  companies 
did  make  a  valid  and  binding  consolidation. 

But  conceding  this  all  to  be  true,  will  a  court  of  equity  afford 
relief  in  the  mode  sought  in  this  case  ?  In  other  words,  have  not 
the  public  such  an  interest  in  the  use  and  continued  operation  of 
the  railroads  of  the  state,  as  should  forbid  the  court  from  enjoin- 
ing the  freights  and  property  of  individuals  from  being  transported 
because  the  company  has  entered  into  an  engagement  to  pay  a 
stipulated  sum  for  track-service  or  toll  for  the  right  to  run  over 
another  road  and  carry  passengers  and  freights,  and  should  not  the 
chancellor  leave  the  parties  to  seek  their  remedy  by  an  action  at 
law  on  the  contract  ? 

When  these  great  and  useful  bodies  were  created  there  were 
two  considerations  that  induced  their  organization.  One  was,  and 
it  was  the  highest  and  most  important,  the  accommodation  of  the 
public  and  the  promotion  of  their  interests.  The  other  was  the 
promotion  of  the  interest  of  the  individual  stockholders  in  such 
companies.  The  primary  object  of  the  people  of  the  state  ever 
has  been,  in  creating  railroads,  to  afford  facilities  for  trade  and 
commerce  by  speedy,  convenient  and  cheap  travel  and  transporta- 
tion of  merchandise,  the  products  and  the  minerals  of  the  country 
to  the  best  markets,  thus  supplying  every  section  with  the  pro- 
ducts of  other  sections.  They  were  needed  and  adapted  to  ready 
and  rapid  exchange  t>f  commodities,  and  the  rapid  development  of 
the  resources  of  the  country,  and  have  from  an  early  period 
sfter  their  introduction  been  known  and  regarded  as  the  greatest 
of  all  the  means  employed  by  our  civilization  in  advancing  the 
trade  and  commerce  of  our  country.  And  they  have  fulfilled  the 
anticipations  of  the  people  in  this  regard. 

It  was  such  considerations  as  these,  at  an  early  day  in  the  his- 
tory of  our  state,  that  induced  our  people  to  enter  upon  a  grand 
but  disastrous  system  of  internal  improvements.  By  it  an  effort 
was  made,  at  the  expense  of  the  state,  to  construct  railroads 
traversing  its  entire  limits  in  every  direction,  and  passing  through 
almost  every  county  in  its  borders.  In  the  effort  many  millions 
was  expended ;  the  system  failed,  entailing  a  debt  that  almost 
bankrupted  the  people,  and  entailed  on  them  a  depressing  bur- 
den that  they  have  not  yet  wholly  extinguished. 
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And  it  was  the  same  consideratioDS  that  have  induced  almost 
every  county,  city,  town,  village  and  a  great  number  of  townships, 
to  incur  debts  which  in  the  aggregate  amount  to  a  vast  sum,  to 
subscribe  for  stock  in  railroads  or  make  donations  to  such  bodies  ; 
and  on  which  these  corporations  'are  paying  an  immense  sum  in 
taxes  to  discharge  the  interest  on  these  debts.  And  for  all  of 
this  vast  sum  thus  contributed  it  is  believed  that  cities,  counties, 
towns,  villages  and  townships  have  nothing  of  value  to  show, 
unless  it  be  in  rare  instances.  No  one  can  believe  that  the  peo- 
ple have  expended  these  vast  sums,  burthened  themselves,  in 
many  instances,  to  the  point  of  ruin,  and  entailed  upon  them- 
selves and  posterity  debts  and  burthens  that  must  be  onerou^  if 
not  destructive,  for  the  benefit  of  private  stockholders  of  these 
companies.  No  one  can  entertain  such  an  opinion.  All  most 
comprehend  the  fact,  that  it  was  done  mainly  to  promote  the 
public  good  and  to  advance  our  material  interests. 

Can  any  one  suppose  that  it  was  merely  to  enrich  and  aggran- 
dize the  stockholders  and  the  officers  of  these  companies,  that  the 
people,  through  their  representatives  in  the  general  assembly,  have 
granted  such  liberal  charters,  authorizing  them  to  use  the  highest 
prerogative  of  sovereignty,  eminent  domain,  to  deprive  the  citizen 
of  his  property  for  the  use  and  benefit  of  these  bodies ;  thus 
relieving  them  of  the  necessity  of  being  compelled  to  purchase 
and  pay  exhorbitant  prices  for  their  right  of  way,  depot,  grounds 
and  material  for  the  construction  of  these  roads  ?  On  the  con- 
trary, all  knew  that  such  liberality  and  the  grant  of  such  powers 
were  conferred  to  advance  public  interest  as  the  first  and  great 
object. 

But  to  accomplish  this  great  purpose  it  was  found  necessary  to 
enlist  private  enterprise  and  capital.  And  to  call  it  forth  for  the 
accomplishment  of  the  end,  rights,  privileges  and  immnnities  had 
to  be  conferred  and  secured  to  "diose  who  would  embark  in  the 
construction  and  operation  of  these  Foads.  Hence  in  their  char- 
ters the  rights  and  duties  of  the  companies  are  either  expressed 
or  implied.  When  created  bodies  corporate  they  beeome  invested 
with  the  right  to  construet  and  use  their  roads,  to  transport 
both  persons  and  property  over  th^ir  lines,  and  to  receive  com- 
pensation for  the  same.  And  when  these  bodies  accept  their 
charters  it  is  with  the  implied  understanding  that  they  will  fairly 
perform  the  duties  of  public  common  carriers  of  both  person^  and 
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property.  And  at  the  same  time  a  correlative  duty  is  imposed, 
that  they  shall  receive  and  carry  persons  and  freight  on  their 
lines.  And  this  is  a  duty  they  cannot  escape  by  refusal,  by  con- 
tract or  agreement  with  other  persons  or  companies,  that  they 
will  disregard  and  refuse  to  perform  them.  These  are  duties 
they  owe  the  public,  and  it  was  in  consideration  that  they  would 
be  performed  that  their  charters  were  granted.  They  then  have 
no  power  to  disable  themselves  from  performing  these  charter 
obligations,  and  any  effort  to  do  so  by  contract  is  void.  We  are 
not  prepared  to  hold  that  the  legislature  could  exonerate  such 
bodies  from  the  performance  of  their  duties. 

Whilst  railroads  must  be  protected  in  all  of  .their  rights  with 
the  same  exactness  that  individuals  are,  they  must  at  the  same 
time  be  held  to  a  rigid  performance  of  all  their  duties  to  the 
public.  Nor  will  they  be  permitted  by  contract  or  otherwise  to 
avoid  their  performance.       ^ 

The  roads  who  are  litigating  in  this  case,  as  common  carriers, 
owe  the  duty  of  transporting  passengers  and  property  for  any 
and  all  persons  who  require  the  performance  of  the  service. 
And  coal  is  a  kind  of  property  suitable  and  proper  to  be  car- 
ried over  their  several  roads,  and  they  must  carry  it  as  they  do 
any  other  freight,  for  all  persons  who  bring  it  to  their  roads  for 
the  purpose,  on  the  same  terms  as  they  do  other  like  freights, 
similar  in  bulk  and  weight ;  and  it  is  their  duty  to  provide,  as 
common  carriers,  all  reasonable  facilities  for  its  transporation. 
Nor  can  these  companies,  by  coatract  with  each  other,  prevent 
themselves  from  performing  the  duty  imposed  by  their  respective 
charters.  If  they  have  so  bound  themselves,  the  contract  is  ultra 
vtreSy  so  far  as  the  public  are  concerned.  Whether  such  a  con- 
tract may  be  held  valid  and  binding,  as  between  themselves,  when 
suit  at  law  shall  be  brought  to  recover  the  price  agreed  to  be  paid, 
is  not  now  before  the  court,  and  wo  refrain  from  its  decision  until 
it  shall  be  properly  presefnted. 

It  is  earnestly  urged  that  the  law  empowering  railroad  com 
panics  to  coasolidate  their  lines  and  to  make  leases  and  running 
arrangements,  authorizes  them  to  do  so  on  such  terms  as  they  may 
agree.  And  that  the  power  being  general  this  contract  does  not 
contravene  its  provisions.  The  power  is  no  doubt  general  to  the 
extent  that  they  are  capable  of  contracting.  But  it  must  be 
understood  that  it  is  with  that  limitation  that  it  is  general.     The 
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general  assembly  never  could  have  intended  to  confer  power 
upon  these  bodies,  by  contract  with  each  other  in  consolidating 
their  roads  and  franchises,  to  absolve  themselves  from  any  duty 
they  were  under  as  common  carriers,  simply  by  binding  each  other 
not  to  observe  such  requirements.  And  that  is  what  this  con- 
tract does.  Hence  a  court  of  equity  has  no  power  to  enjoin 
these  companies  from  performing  this  duty  to  the  public.  The 
decree  of  the  court  below  must  be  reversed. 

Decree  reversed. 


We  cannot  but  admire  the  vein  of  old- 
fashioned  honesty  which  soems  to  char- 
acterize the  dealings  of  the  Illinois  Su- 
preme Court  with  many  of  the  questions 
affecting  public  duty.  They  do  not  seem 
yet  to  have  imbibed  much  of  that  modern 
sentiment,  that  public  duty  is  a  kind  of 
anomaly  in  morals,  much  in  the  nature 
of  a  contract  or  obligation  which  one  en- 
ters into  towards  himself,  as,  for  in- 
stance, to  cultivate  habits  of  decency 
and  cleanlinesi,  or  to  lay  in  a  proper 
supply  of  food  for  the  northern  winter,  or 
to  feed  hii  cattle  with  regularity  and 
with  proper  liberality.  Almost  every 
man  considers  himself  so  important  a 
part  of  the  public  that  he  feels  at  liberty 
to  dispense  with  the  performance  of  pub- 
lic duties,  as  if  they  were  owing  to  him- 
self exclusively,  much  upon  the  same 
ground,  probably,  that  each  partner  it 
clothed  with  authority  to  release  partner- 
ship debts,  and  to  dispose  of  the  common 
property. 

We  cannot  fairly  regard  this  as  evi- 
dence, perhaps,  of  any  voluntary  debase- 
ment of  moral  principle,  whereby  the 
official  becomes  incapable  of  forming 
correct  judgments  upon  moral  relations. 
For  we  are  not  aware  that  any  one 
charges  upon  our  public  men  any  such 
general  demoralitation  as  would  render 
them  unreliable  in  the  discharge  of  pri- 
vate  trusts.  Probably  our  public  men 
are  as  scrupulous  and  conscientious  in 
the  discharge  of  private  trusts  as  any 
other  class  of  men.     And  the  same  may 


be  true  in  a  less  degree  in  regard  to  pub- 
lic duties,  which  involve  no  question  of 
personal  and  private  emolument.  But 
the  moment  this  last  element  enters  info 
the  estimate,  the  best  public  men  we 
have  seem  to  lose  head,  and  jump  at 
onc6  to  the  conclusion  that  it  is  per- 
fectly lawful  and  conscientious  to  gra^tp 
all  within  their  reach.  We  have  had  som  e 
painfiil  illustrations  of  this  predonnnant 
infirmity  in  public  officers  in  the  very 
highest  places,  not  so  long  since,  as  to 
tax  the  memory  so  painfully  in  remem- 
bering them,  as  in  our  desire  to  forget 
them.  And  there  is  too  much  reason  to 
fear  that  the  disease  has  become  too  ge- 
neral to  admit  of  speedy  cure. 

We  have  thus  said  far  more  than  we 
intended,  in  order  to  show  the  difficulty 
of  enforcing  public  duties  against  the 
general  public  tentiroent  of  the  country. 
Bailways  naturally  expect  the  same 
liberty  to  put  off  public  duties  which 
other  public  servants  allow  themselves. 
We  are  tempted  to  ask  the  profession 
and  the  public,  how  long  they  can  fairly 
expect  the  courts  to  stand  up  against  this 
desolating  tide  of  moral  debasement? 
If  it  can  be  done  long,  without  some  re- 
vulsion and  reformation  among  the 
masses  of  our  people,  it  will  be  more 
than  the  lessons  of  bbtory  allow  us  fair- 
ly to  expect.  And  it  seems  to  us  the 
people  of  Illinois  have  great  reason  to 
felicitate  themselves  in  being  able  to 
sustain  their  judiciary  at  so  hi^h  a  point 
of  integrity  and  firmness  in  dealing  with 
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so  many  of  these  exciting  questions  of 
public  interest  and  public  duty,  and  es- 
pecially in  regard  to  railway  transpor- 
tation. These  cases  are  already  con- 
siderably numerous  in  that  court,  and 
all  ruled  in  fayor  of  public  duty.  It  is 
obvious  these  questions  will,  sooner  or 
later,  have  to  be  met  by  the  courts  in 
every  part  of  the  conptry,  and  we  fear 
altogether  by  the  state  courts,  since 
there  is  little  hope  of  any  remedy  at  the 
hands  of  Congress  in  the  way  of  regu- 
lating interstate  commerce.  The  rail- 
ways have  too  great  influence  in  the 
congressional  districts,  and  in  the  lobby, 
to  make  any  such  reform  hopeful  against 
the  wishes  of  the  companies.  And  the 
companies,  as  it  seems  to  us,  are  stand- 
ing too  much  in  their  own  light  and  that 
of  their  true  interests,  in  offering  such 
formidable  and  combined  opposition  to 
all  reasonable -and  just  provisions  en- 
forcing their  general  public  duties  as 
carriers.  There  seems  to  be  a  general 
feeling  among  railway  men,  that  it  will 
not  do  to  trust  anything  either  to  thQ  le- 
gislatures or  the  courts,  and  especially 
the  former.  And  this  feeling  seems  to 
be  encouraged  and  kept  up  by  the  class  of 
idle  and  worthless  men  who  spend  their 
lives  in  legislative  lobbies,  in  attempt- 
ing to  serve  their  employers  by  cor- 
rupting better  men  than  either ;  when 
the  proper  degree  of  confidence  and  fair 
dealing,  on  the  part  of  the  railways, 
would  enable  them  to  obtain  far  better 
terms  in  favor  of  their  own  interests 
than  can  ever  be  secured  by  such  indi- 
rection and  evasion.  What  the  railways 
need  most  of  all  things  for  their  own  se- 
curity, is  a  fair  and  just  code  of  railway 
rules  and  regulations,  and  to  have  it 
fnirly  and  justly  enforced  by  the  courts. 
This  they  might  effect  if  they  would 
only  attempt  it  in  earnest,  both  in  the 
states  and  in  Congress.  There  are  men 
enough  in  all  legislative  bodies  to  draw 
E^ncli  a  code,  whom  the  companies  need 
not  fear  to  trust, and  it  would  relieve  them 
Irum   much    embarrassment  and  litiga- 


tion, and  from  doing  so  much  service 
without  pay,  on  account  of  the  intense 
competition  on  the  long  lines,  which 
often  compels  them  to  overcharge  their 
way  business,  because  the  through  busi- 
ness is  done  without  pay.  But  so  long 
as  this  mad  conflict  is  kept  up,  under  the 
lead  of  the  basest  men  in  the  country — 
the  lobbyists— there  will  be  small  hope 
of  any  effective  relief.  The  courts  will 
be  left  to  do  the  best  they  can  under  a 
system  of  law  framed  and  matured  under 
a  totally  different  state  of  things,  before 
railways  existed.  And  owing  to  its  won- 
derful adaptability  to  all  circumstances, 
no  doubt,  much  may  be  done  by  a  wise 
and  pmdent  administration  of  the  com- 
mon law.  But  more  perfect  justice 
might  be  effected  through  legislation, 
with  the  co-operation  of  the  companies. 

It  seems  clearly  enough  settled,  that  it 
is  the  duty  of  common  carriers,  at  com- 
mon law,  to  carry  for  all  who  wish  to 
em|)loy  them,  and  for  reasonable  com- 
pensation. It  seems  to  be  agreed  that  at 
common  law  the  carrier  was  "  bound  by 
law,'»  as  said  in  Harris  v.  Pad^woodj  3 
Taunt.  264,  **  to  carry  everything  which 
is  brought  to  him  for  a  reasonable  sum, 
*  *  and  not  to  extort  what  he  will.'* 
This,  it  has  been  very  properly  held, 
will  not  preclude  him  from  discriminat- 
ing in  his  charges,  where  there  is  any 
just  ground  for  the  discrimination. 
Fitchburg  Railw.  v.  Gagey  12  Gray  393 ; 
CL  ir  Alton  Railw,  v.  The  People,  S.  C. 
of  Illinois,  5  Chicago  Legal  News  266. 
Lawrence,  Ch.  J.  here  said  :  **  Anoth- 
er perfectly  well-settled  rule  of  the  com- 
mon law,  in  regard  to  common  carriers, 
is,  that  they  shall  not  exercise'  any  un- 
just and  injurious  discrimination  be- 
tween individuals  in  their  rates  of  toll." 
The  same  principle  is  recognised  in  Vin- 
cent V.  Chic,  ^  Alton  Railw,,  49  III.  33. 
So  also  in  People  y.  Same  Co.,  5.5  III. 
95,  and  in  Ch.  ^  N.  W.  Ry,  v.  People, 
56  III.  365.  But  this  very  point  did  not 
arise  in  the  principal  case. 

The  only  point  here  decided  is  whether 
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it  is  competent  for  one  railway  eoniMuijr 
to  enter  into  a  contract  with  anotker 
company,  having  running  powers  OTer 
its  road,  to  cease  carrying  for  others, 
whencTcr  it  falls  in  arrears  in  the  pay- 
ment of  the  stipulated  snm  for  compen- 
sation for  the  use  of  the  track.  It 
would  seem  there  could  he  hut  one  an- 
swer given  to  such  a  question,  when 
arisint^,  as  in  this  case,  upon  an  appli- 
cation to  a  court  of  equity  for  specific 
enforcement  of  the  contract.  It  has  al- 
ways been  regarded  as  of  the  rery  es- 
sence of  the  duty  of  common  carriers, 
an  essential  element  in  their  very  defini- 
tion, that  they  should  be  ready  to  carry 
for  all  who  desired  to  employ  them. 
Without  this  they  would  cease  to  be 
common  carriers.  And  as  railways  are 
created  solely  for  the  performance  of 


this  doty  in  regard  %  goods  and  pasiien- 
gers,  a  decree  of  a  court  of  equity  for- 
bidding this,  would  defeat  the  primary 
purpose  of  the  charter.  And  the  excuse 
that  the  company  has  entered  into  a  con- 
tract not  to  carry  for  any  but  a'particn- 
lar  party,  in  a  given  contingency,  would 
so  more  Justify  or  excuse  such  a  decree, 
than  a  contract  on  the  part  of  a  man  not 
to  support  his  family  will  excuse  him  for 
the  failure  to  do  so.  Contracts  made  hy 
natural  or  corporate  persons  in  conflict 
with  the  very  principles  for  which  they 
exist,  t.  «.  to  perform  their  duties,  pub- 
lic or  private,  must  of  course  be  held 
illegal — at  least  to  the  extent  of  not  re- 
quiring specific  performance  in  a  court 
of  equity. 

L  F.  R. 


Court  of  Appeals  of  Mart/land. 
WILLIAM  HAMILTON  r.  HARMAN  WINDOLF. 

No  action  will  lie  for  distraining  for  more  rent  than  is  d^e  and  in  arrear. 

In  an  action  of  trespass  for  an  alleged  injury  to  the  plaintiff's  wall  by  inserting 
joists  into  it,  evidence  by  the  defendant  that  the  wall  was  so  used  by  him  in  the 
erection  of  an  adjoining  building  under  an  express  parol  agreement  with  the 
plaintiff,  is  not  admissible  under  the  general  issue  plea,  in  bar  of  the  action,  but 
is  admissible  in  mitigation  of  damages. 

Parol  proof  of  a  license  specially  pleaded  to  an  action  of  trespass,  is  admissible 
in  bar  of  the  right  to  recover. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

In  May,  1869,  the  appellant  sub-leased  to  the  appellee  a  lot 
of  ground  in  the  city  of  Baltimore,  in  consideration  of  the  sum 
of  $1200,  and  the  payment  of  the  annual  rent  of  $36.  In  Sep- 
tember, 1869,  the  appellant  commenced  the  erection  of  several 
houses  on  the  ground  to  the  west  of  the  appellee's  house.  At  the 
trial  below,  the  appellant  testified  that  before  he  built  the  house 
adjacent  to  the  appellee's,  the  appellee  entered  into  a  verbal 
agreement  with  him  to  purchase  said  house  after  it  should  have 
been  placed  under  roof,  at  the  cost  of  erection  and  ten  per  cent, 
additional,  and  requested  him  to  build  no  chimneys  and  to  use 
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the  west  wall  of  his,  the  appellee's  house ;  that  in  pursuance  of 
this  agreement  he,  the  appellant,  made  use  of  the  west  wall  of  the 
appe1lee*8  house,  building  no  east  wall  and  no  chimneys ;  that 
when  the  house  was  under  roof  he  offered  it  to  the  appellee  ac- 
cording to  the  agreement,  but  he  declined  to  take  it,  allcgir.g  that 
he  had  no  money  to  pay  for  it  Subsequently  the  appellant  built 
chimneys  to  the  house.  In  addition  to  the  proof  of  the  plaintiff 
set  out  in  the  opinion  of  the  Court,  he  proved  there  were  about 
forty  or  forty-five  joists  inserted  to  the  depth  of  four  inches  into 
his  wall ;  that  he  had  a  new  roof  put  on  his  house — the  one  on 
the  front  costing  $48,  and  the  one  on  the  back  building,  $15. 
Suit  was  brought  and  a  judgment  for  $140.96  recovered  by  the 
appellee  against  the  appellant. 

William  H.  A.  Hamilton  and  Hichard  HamHtany  for  the  ap- 
pellant. 

C.  2).  McFarland,  for  the  appellee. 

An  action  is  maintainable  by  a  tenant  against  his  landlord  for 
distraining  for  more  rent  than  is  due.  Taylor's  Landlord  and 
Tenant,  pi.  729. 

The  opinion  of  the  Court  was  delivered  by 

Alvey,  J. — The  declaration  in  this  case  contains  two  counts ; 
and  in  regard  to  the  first  it  is  rather  difficult  to  determine  whether 
it  was  intended  to  be  in  trespass  for  an  illegal  distress,  or  in  case, 
for  an  excessive  distress.  As  intended  for  either  form  of  action  it 
is  certainly  very  imperfectly  drawn.  The  second  count  is  for  a 
direct  injury  done  to  the  plaintiff's  wall,  and  is  framed  in  tres- 
pass. 

The  case  was  tried  upon  the  general  issue  plea,  that  the  defend- 
ant did  not  commit  the  wrongs  alleged. 

At  the  trial  below  seven  exceptions  were  taken,  but  only  two 
or  three  are  important  to  be  decided  on  this  appeal. 

The  plaintiff  gave  in  evidence,  in  support  of  the  first  count  in 
his  declaration,  the  sub-lease  to  himself  from  the  defendg^nt,  dated 
the  8d  of  May,  1869,  of  the  premises  in  respect  of  which  the  rent 
was  alleged  to  be  due,  whereby  the  plaintiff  agreed  to  pay  the 
defendant  the  yearly  rent  of  $36,  accounting  the  same  from  the 
first  of  January,  1869,  in  equal  instalments  of  $18  each,  on  the 
Ist  of  Jan^^ary  and  July  respectively,  in  every  year  during  the 


Digiti 


zed  by  Google 


288  HAMILTON  V.  WINDOLF. 

continuance  of  the  lease ;  the  defendant  reserving  to  himself  the 
right  of  distress  for  any  arrearages  of  the  rent  agreed  to  be  paid. 
The  plaintiff  also  gave  in  evidence  certain  distress  proceedings, 
dated  the  17th  of  January,  1871,  taken  by  the  defendant  against 
the  goods  of  the  plaintiff,  for  the  sum  of  $72,  rent  alleged  to  be 
then  in  arrear  under  the  lease  to  the  plaintiff;  and  also  proved, 
by  the  constable  to  ivhom  the  distress.warrant  was  directed,  that 
the  same  had  been  levied ;  But  neither  the  schedule  of  the  goods 
taken,  nor  their  value,  is  made  to  appear.  The  constable  also 
proved  that  after  levying  the  distress,  the  plaintiff  had  paid  the 
amount  of  rent  claimed  to  be  due,  without  making  any  objection 
to  it. 

The  plaintiff  further  proved,  for  the  purpose  of  showing  that 
the  distress  had  been  taken  for  more  than  was  actually  due,  that 
the  defendant  had  rendered  him  an  account  of  the  rent  in  arrear, 
in  which  a  credit  of  $25  had  been  given,  and  that  he  was  entitled 
to  such  credit  for  money  received  by  the  defendant  to  his,  the 
plaintiff's  use ;  thus  reducing  the  amount  of  the  rent  claimed  by 
the  defendant,  and  for  which  he  had  taken  the  distress. 

It  is  not  claimed,  nor  pretended,  by  the  plaintiff  that  no  rent 
whatever  was  due  for  which  distress  could  be  taken.  On  the 
contrary,  the  point  of  grievance  is,  that  distress  was  taken  for 
more  than  was  due,  if  proper  credit  had  been  given.  Some  rent, 
it  is  conceded,  was  due  and  in  arrear. 

Proceeding  upon  this  theory  of  his  rights,  the  plaintiff,  by  his 
first  prayer,  asking  the  Court  to  instruct  the  jury,  which  was 
done  accordingly,  that  if  they  should  find  that  the  distress  had 
been  levied,  as  stated  in  the  evidence,  and  that  the  defendant 
declared  his  purpose  to  remove  the  goods  distrained,  unless  the 
rent  claimed  to  be  due  was  paid ;  and  that  the  plaintiff  did  pay 
the  amount  of  rent  claimed,  with  the  costs  of  distress ;  and  should' 
fufther  find  that  the  said  sum  of  $72  was  not  due  and  in  arrear 
from  the  plaintiff  to  the  defendant  for  rent ;  then  the  plaintiff  was 
entitled  to  recover,  under  the  first  count  in  the  declaration,  such 
actual  damage  as  the  jury  might  find  the  plaintiff  to  have  sus- 
tained. 

On  the  other  hand,  the  defendant  prayed  the  Court  to  instruct 
the  jury,  which  was  refused,  that  if  they  should  find  that  the 
defendant  distrained  for  more  rent  than  was  really  due  and  owing, 
and  that  such  distress  was  made  as  testified  to  by  the  constable 
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Hayne,  and  others,  then  it  was  legal,  and  the  plaintiff  was  not 
entitled  to  recover  under  the  first  count  of  the  declaration. 

The  question  thus  presented,  on  the  pleading  and  evidence,  is, 
whether  the  distress,  taken  for  a  larger  sum  than  was  due  at  the 
time  (assuming  such  to  be  the  case),  was  legal,  or  whether  it  was 
void,  rendering  the  defendant  liable  as  for  a  trespass. 

It  will  be  observed  that  by  the  instruction  given,  the  plaintiff 
became  entitled  to  the  verdict  upon  the  finding  by  the  jury  of  the 
fact  that  the  distress  had  been  made  for  872,  and  that  that  pre- 
cise amount  was  not  due  at  the  time.  By  showing  the  amount 
due  to  be  less,  however  trifling  less,  than  the  amount  for  which 
the  distress  was  levied,  the  plaintiff,  under  this  instruction,  be- 
came entitled  to  recover.  This  is  clearly  not  justified  by  the 
law,  as  it  is  now  well  settled.  The  prayer  of  the  defendant,  as  to 
the  plaintiff's  right  to  recover  under  the  first  count  of  the  declara- 
tion, should  have  been  granted. 

In  the  case  of  Tat/lor  v.  Henniker,  12  Adol.  &  Ellis  488  (40 
E.  C.  L.  R.  105),  it  was  decided  by  the  Queen*s  Bench,  not- 
withstanding some  previous  cases  to  the  contrary,  that  a  distress 
taken  for  more  than  was  due  was  unlawful  in  its  inception,  and 
that  an  action  would  lie  at  common  law  for  such  a  wrong.  But 
that  decision  came  to  be  deliberately  reviewed  in  the  case  of 
Tancred  v.  Leyland,  16  Adol.  &  Ellis,  N.  S.,  680  (71  E.  C. 
L.  R.),  and  was  overruled ;  and,  in  the  last-mentioned  case,  it  was 
decided  that  the  simple  fact  of  making  a  distress  for  an  amount 
larger  than  thdt  really  due,  and  selling  the  goods  under  such 
claim,  is  not  actionable.  This  case  of  Tancred  v.  Leyland  has 
been  followed  by  several  others,  after  very  full  discussion  of  the 
question. 

In  the  case  of  Glynn  v.  ThomaSy  11  Exch.  870,  the  declara- 
tion alleged  that  the  plaintiff  held  certain  premises  as  tenant  to 
the  defendant,  and  that  the  latter  wrongfully  distrained  certain 
goods  of  the  plaintiff,  as  a  distress  for  an  alleged  amount  of  rent 
then  due ;  and  that  the  defendant  wrongfully  remained  in  posses- 
sion of  such  goods,  under  color  of  the  distress,  until  the  plaintiff 
was  compelled  to  pay,  and  did  pay,  to  the  defendant  the  pre- 
tended arrears  of  rent  and  costs  of  the  distress,  in  order  to  regain 
possession  of  the  goods ;  whereas,  in  truth,  only  a  small  part  of 
the  pretended  arrears  of  rent  was  due.  It  was  held,  after  much 
consideration,  that  this  declaration  disclosed  no  cause  of  action ; 
Vol.  XXI.— 19 
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for  as  the  distress  was  lawful,  the  defendant  was  entitled  to  a 
tender  of  the  amount  really  due,  and  upon  his  refusal  to  accept 
that  sum,  the  plaintiflTs  proper  course  was  to  replevy  the  goods. 
It  was  there  said,  however,  to  be  clear  law,  as  it  undoubtedly  is, 
that  if  the  untrue  claim  had  been  followed  by  a  sale  of  more  of 
the  goods  taken  than  was  suflScient  to  raise  the  amount  of  rent 
really  in  arrear,  with  legal  charges,  a  sufficient  cause  of  action 
would  have  arisen.  In  such  case,  the  goods  would  not  be  subject 
to  replevin  after  sale. 

In  reference  to  the  taking  and  detention  of  the  goods  by  the 
defendant,  and  the  payment  by  the  plaintiff  of  the  amount  of  rent 
claimed  to  be  due,  in  order  to  regain  possession  of  his  goods,  the 
Court  said :  "  It  is  alleged,  however,  in  the  count  before  us, 
that  the  plaintiff  was  compelled  to  make  payment,  and  did  make 
it,  in  order  to  regain  possession  of  his  goods  ;  and  this  allegation 
being  taken  to  be  true,  we  must  assume  now  such  a  state  of  facts 
as  would  have  proved  it,  if  put  in  issue.  But  the  fact  necessary 
for  that  purpose  would  be  merely  that  the  plaintiff  demanded  the 
goods,  and  that  the  defendant  refused  to  deliver  them,  unless  the 
alleged  arrears  with  the  charges  of  the  distress  were  paid,  and 
that  the  payment  was  made  in  consequence.  Still  this  would  not 
make  ithe  demand  extortionate,  or  the  payment  such  as  could  be 
recovered  back  in  this  form  of  action,  unless  from  these  facts  it 
followed  that  the  detention  of  the  goods  became  unlawful.  Now 
as  some  rent  was  due,  the  taking  was  lawful ;  and  as  the  taking 
was  lawful,  so  was  the  detention  until  the  sum  really  due,  with 
enough  to  cover  the  lawful  charges  was  teniered.** 

The  declaration  in  the  present  case  alleges  that  the  distress 
was  maliciously  made ;  but  that  can  make  no  difference ;  for  in 
the  case  of  Stevenson  v.  Netmham^  13  G.  B.  297,  an  action 
against  a  landlord  for  distraining  for  more  rent  than  was  really 
due,  and  where  a  similar  allegation  of  malice  was  made,  the  Court 
said  that  such  allegation  was  wholly  immaterial,  for  an  act  which 
does  not  amount  to  a  legal  injury  cannot  be  actionable  because  it 
may  be  done  with  a  bad  motive  or  intent. 

The  cases  of  Tancred  v.  Zetland  and  Olynn  v.  Thomas  have 
both  been  recently  referred  to  and  sanctioned  by  this  Court,  in 
the  case  of  Jean  v.  Spurrier j  85  Md.  110,  where  the  question 
of  the  legality  of  a  distress  was  involved. 

There  is  but  one  other  question  of  importance  to  be  decided  in 
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this  case,  and  that  arises  under  the  sixth  exception,  and  also  on 
the  defendant's  second  prayer,  contained  in  the  seventh  exception. 

In  regard  to  the  alleged  injury  to  the  wall  of  the  plaintiff, 
complained  of  as  a  trespass  in  the  second  count  of  the  declara- 
tion, the  defendant  offered  to  prove,  in  bar  of  the  right  of  action 
therefor,  that  such  wall  was  used  by  him  in  the  erection  of  an  ad- 
joining building,  in  the  manner  testified  to,  under  and  by  authority 
of  an  express  parol  agreement  with  the  plaintiff ;  the  plaintiff 
agreeing  and  directing  that  the  wall  should  be  used  in  the  man- 
ner it  was  by  the  defendant.  This  evidence  was  excluded,  as  being 
insufficient  under  the  pleadings,  to  bar  the  right  to  recover  for  the 
alleged  trespass,  but  was  admitted  in  mitigation  of  damages. 

We  think  the  Court  committed  no  error  in  ruling  as  it  did  in 
regard  to  this  question.  The  case  was  tried  on  the  general  issue 
plea  alone.  If  license  had  been  specially  pleaded,  as  must  be 
done  in  actions  of  trespass  when  the  defendant  seeks  to  justify 
by  the  authority  of  the  plaintiff,  or  those  under  whom  he  claims 
(1  Chit.  PI.  491,  505),  the  evidence  offered  would  have  been 
clearly  admissible  in  bar  of  the  right  to  recover.  The  right  to 
maintain  the  plea  of  license  by  such  evidence  as  was  here  offered, 
is  fully  sustained  by  the  authorities ;  the  Statute  of  Frauds  in 
such  case  not  applying  :  Cro^hy  v.  Wadsfvorth,  6  East  611 ; 
Carrington  v.  RooUy  2  M.  &  W.  248 ;  2  Greenl.  Ev.,  sec.  628 ; 
Crane  v.  Gonghy  4  Md.  316.  But  license  from  the  plaintiff  not 
having  been  specially  pleaded,  the  evidence  was  inadmissible  to 
defeat  the  action,  under  the  general  issue  simply.  It  was  pro- 
perly admitted,  however,  in  mitigation  of  damages. 

It  follows,  from  what  we  have  said  in  reference  to  the  admissi- 
bility of  this  evidence,  that  the  defendant's  second  prayer  was 
properly  refused  by  the  court  below. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded. 


United  States  District  Courts  Southern  District  of  New  York. 
THE  STEAMSHIP  CIRCASSIAN. 

A  mfiterial-mfin  famishing  supplies  to  a  domestic  ressel  in  a  home  port  has  no 
lien  by  the  (general  maritime  law. 

Such  a  lien  msy  exist  bf  the  law  of  the  state  where  the  supplies  are  furnished, 
but  it  can  he  enforced  in  rem  only  by  the  United  States  courts. 

Where  such  a  lien  exists  by  the  local  law,  it  may  now.  under  admiralty  rule 
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12,  as  amended  m  1872,  be  enforced  by  the  United  States  courts  by  a  libel 
in  rem. 

But  that  amended  rule  does  not  apply  to  cases  where  the  supplies  were  furnished 
before  the  amendment  went  into  effect. 

History  of  Rule  12,  and  the  decisions  under  it. 

This  was  a  libel  filed  to  recover  against  the  steamship  Circas- 
sian the  sum  of  $3936  for  coal  and  wood  furnished  to  her  at  Kew 
York,  in  October  1866,  she  being  then  a  domestic  Vessel,  owned 
in  New  York,  and  bound  on  a  voyage  to  Europe.  The  debt  was 
contracted  at  the  request  of  the  agent  of  the  vessel,  the  supplies 
were  put  on  board  of  the  vessel,  and  receipted  for  by  the  master, 
they  were  proper  supplies  for  her  intended  voyage,  and  credit 
was,  in  fact,  given  to  the  vessel,  because  of  the  want  of  pecuniary 
responsibility  of  the  owner  of  the  vessel.  The  libellants  supposed 
at  the  time  that  the  statute  of  New  York  would  give  them  a  lien 
which  they  could  enforce  by  proceedings  in  rem  against  the  vessel, 
according  to  the  mode  prescribed  by  that  statute.  The  libel 
alleged  that  the  claim  was  by  the  maritime  law,  a  lien  on  the 
vessel,  and  also  that  it  was,  at  the  time  the  supplies  were  fur- 
nished, and  now  is  a  lien  on  the  vessel  by  the  law  of  the  state  of 
New  York, 

W.  W.  Goodrich  and  W.  E.  Beebe,  for  libella^t. 

W.  A.  Butler  and  T.  E.  Stillmariy  for  claimant. 

Blatchford,  J.  [After  stating  the  facts.] — After  the  deci- 
sion in  the  case  The  General  Smithy  4  Wheat.  438,  in  1819,  it 
was  no  longer  open  to  question,  in  the  courts  of  the  United 
States,  that,  where  necessaries  are  furnished  to  a  vessel  in  the 
port  or  state  where  she  belongs,  the  general  maritime  law  does 
not  give  to  the  party  furnishing  them  a  lien  on  the  vessel  herself 
for  his  security.  The  point  arose  directly,  in  that  case,  and  was 
necessarily  decided.  The  vessel  was  owned  in  Baltimore,  and  the 
supplies  were  furnished  to  her  at  Baltimore.  The  Supreme  Court 
held  that  there  was  no  lien  by  the  law  of  Maryland.  This  being 
so,  there  was  no  lien  at  all,  and  no  foundation  for  the  suit,  which 
was  one  in  rem^  unless  there  was  a  lien  by  the  general  maritime 
law.  The  Supreme  Court  decided  that  there  was  no  lien  by  the 
general  maritime  law.  This  decision  has  been  recognised  as  a 
correct  one  in  numerous  cases  since,  which  have  come  before  the 
Supreme  Court,  to  and  including  the  case  of  The  Kalorama^  10 
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Wall.  204,  208,  211,  at  the  December  Terra,  1869,  in  which  last 
case  it  is  said  that  "  the  question  was  put  at  rest**  by  the  decision 
iii  the  case  of  The  General  Smith,  It  had  become  a  rule  of 
property,  established  for  nearly  fifty  years,  when  the  supplies  in 
ihe  present  case  were  furnished. 

In  the  opinion  of  the  court,  in  the  case  of  The  General  Smith, 
ii  was  remarked  that,  "in  respect  to  repairs  and  necessaries  in 
the  port  or  state  to  which  the  ship  belongs,  the  case  is  governed 
altogether  by  the  municipal  law  of  that  state,  and  no  lien  is  im- 
plied, unless  it  is  recognised  by  that  law.'*  This  remark  was 
understood  to  suggest  that,  where  the  municipal  law  of  the  state 
gave  or  recognised  the  lien,  it  would  be  enforced  in  the  Admiralty 
Court.  Accordingly,  in  the  case  of  Peyroux  v.  Hotvardy  7  Pet. 
324,  in  1833,  it  was  held  that  the  District  Court  had  jurisdiction 
of  a  suit  in  rem  against  a  vessel  for  materials  supplied  and  work 
performed,  in  repairing  her  at  New  Orleans,  on  the  ground  that 
the  contract  was  a  maritime  contract,  that  the  service  was  to  be 
performed  within  the  ebb  and  flow  of  the  tide,  and,  therefore, 
within  the  jurisdiction  of  the  Admiralty,  and  that  the  local  law 
of  Louisiana  gave  a  lien  in  the  case. 

In  Steamboat  Orleans  v.  Phoebuny  11  Pet.  175,  in  1837,  it  was 
stated  that  the  decision  in  Peyroux  v.  Howard  proceeded  on  the 
ground  that,  where  the  contract  was  a  maritime  one  and  the  state 
law  gave  a  lien,  the  Admiralty  had,  in  the  first  place,  jurisdic- 
tion of  the  contract,  as  a  maritime  one,  and  then,  finding  that  the 
lien  had,  by  the  state  law,  attached,  would  enforce  such  lien 
according  to  the  mode  of  administering  remedies  in  the  Admiralty. 
The  jurisdiction  of  the  Admiralty  was  regarded  as  vesting  under 
the  laws  of  the  United  States,  and  not  under  the  local  law  of  the 
state,  the  latter  law  only  conferring  the  right  to  a  lien,  which  the 
Admiralty,  having  jurisdiction  of  the  maritime  contract,  would 
enforce  by  the  appropriate  Admiralty  remedy.  Accordingly,  the 
court  decided  that  the  Admiralty  Court  had  no  jurisdiction  of  a 
suit  in  rem  against  a  vessel,  to  recover  a  claim  by  a  master  for  his 
wages,  as  master,  and  for  necessaries  advanced  by  him  to  the 
vessel,  while  he  acted  as  master,  because  the  services  and  dis- 
bursements were  not  maritime,  and  that  it  made  no  difi'erence 
that  a  lien  was  given  by  the  local  law,  so  long  as  the  contract 
was  not  maritime. 

Following  out  these  principles,  it  was  stated  by  the  Supreme 
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Court,  in  People  8  Ferry  Co.  v.  Beeri,  20  How.  393,  402,  in  1857, 
that  it  had  never  sanctioned  the  doctrine  that  Admiralty  juris- 
diction in  rem  existed  against  a  vessel,  to  enforce  a  carpenter's 
bill  for  work  and  materials  furnished  in  constructing  the  vessel, 
because  a  lien  had  been  created  by  the  local  law  of  the  state 
where  the  vessel  was  built. 

At  the  December  Term,  1844,  the  Supreme  Court,  in  the  exer- 
cise of  what  it  regarded  as  the  authority  given  to  it  by  the  sixth 
section  of  the  Act  of  August  23d,  1842  (5  U.  S.  Stat,  at  Large 
518),  to  prescribe  and  regulate  the  forms  of  process  and  the  forms 
and  modes  of  framing. proceedings  and  pleadings,  and  generally 
the  forms  and  modes  of  proceeding  to  obtain  relief,  and  generally 
to  regulate  the  whole  practice  in  suits  in  Admiralty  in  the  Federal 
Courts,  promulgated  the  following  rule,  to  take  effect  from  the 
1st  of  September  1845,  as  a  rule  for  the  regulation  and  govern- 
ment of  the  practice  of  the  Circuit  and  District  Courts  of  the 
United  States  in  suits  in  Admiralty  on  the  instance  side  of  the 
courts :  ''  Rule  12.  In  all  suits  by  material-men  for  supplies 
or  repairs,  or  other  necessaries,  for  a  foreign  ship,  or  for  a  ship 
in  a  foreign  port,  the  libellant  may  proceed  against  the  ship 
and  freight  in  rem^  or  against  the  master  or  owner  alone  in  per- 
sonam. And  the  like  proceeding  in  rfim  shall  apply  to  cases  of 
domestic  ships,  where,  by  the  local  law,  a  lien  is  given  to  ma- 
terial-men for  supplies,  repairs  or  other  necessaries.''  This  rule 
recognised,  in  regard  to  domestic  vessels,  the  principles  as  to  liens 
which  the  Supreme  Court  understood  to  be  recognised  by  the 
cases  of  The  General  Smithy  Peyrotix  v.  JBoward,  and  Steamboat 
Orleans  v.  Phcebus^  and  established  no  new  rule  or  practice. 
Those  principles  were,  that  where  repairs  were  made  or  neces- 
saries were  furnished  to  a  vessel  in  the  port  or  state  to  which  she 
belonged,  the  case  was  governed  by  the  local  law  of  the  state, 
and  no  lien  was  implied  unless  it  was  recognised  by  that  law ; 
but  that  if  the  local  law  gave  the  lien,  it  might  be  enforced  in 
Admiralty.  The  Supreme  Court  stated  the  principles  in  those 
terms,  in  1847,  in  New  Jersey  Steam  Navigation  Company  v. 
Merchants  Bank,  6  How.  344,  391. 

At  the  December  Term,  1858,  in  Allen  v.  Newberry,  21  How. 
244,  the  Supreme  Court  held  that  the  District  Court  for  Wis- 
consin had  no  jurisdiction  of  a  libel  in  rem  against  a  vessel  for 
the  loss  of  goods  shipped  on  board  of  the  vessel  at  one  port  in 
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Wisconsin,  to  be  delivered  at  another  port  in  Wisconsin,'  and,  at 
the  same  term^  in  Maguire  v.  Card^  Id.  248,  it  held  that  the  Dis- 
trict Court  for  California  had  no  jurisdiction  of  a  suit  in  rem 
against  a  vessel  to  recover  for  coal  furnished  to  it  in  California, 
it  being  engaged  in  trade  exclusively  within  California,'  although 
a  lien  for  the  coal  was  the  given  by  local  law  of  California.  The 
court  then  proceeded,  at  the  same  term,  to  repeal  the  12th  Rule 
of  December  Term,  1844,  and  to  substitute  in  its  place  the  follow- 
ing rule  of  practice,  to  take  effect  from  May  Ist  1859  :  "  In  all 
suits  by  material-men  for  supplies  or  repairs,  or  other  neces- 
saries, for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the 
libellant  may  proceed  against  the  ship  and  freight  in  rem  or 
against  the  master  or  owner  alone  in  personam.  And  the  like 
proceeding  in  personam^  but  not  in  rem^  shall  apply  to  cases  of 
domestic  ships,  fov  supplies,  repairs  or  other  necessaries."  .  The 
first  sentence  of  the  new  rule  was  in  the  same  words  as  the  first 
sentence  of  the  old  rule.  The  second  sentence  of  the  old  rule 
read  as  follows  :  **•  And  the  like  proceeding  in  rem  shall  apply  to 
cases  of  domestic  ships,  where^  by  the  local  law^  a  lien  is  given  to 
material'inen  for  supplies,  repairs  or  other  necessaries."  The 
words  in  italics  in  the  old  rule  were  omitted  in  enacting  the  new 
rule,  and  the  words  in  italics  in  the  new  rule  were  inserted  in 
enacting  that  rule.  By  the  new  rule,  the  court  intended  to  pro- 
vide, and  did  provide,  that  a  proceeding  in  rem  should  not  be 
allowed  in  the  Admiralty  against  a  domestic  ship,  for  supplies, 
repairs  or  other  necessaries,  furnished  to  her,  even  though  a 
lien  on  the  vessel  was  given  therefor  to  the  material-men  by  the 
local  law.  The  right  to  proceed  in  rem  against  the  vessel  in  the 
Admiralty,  in  the  case  of  Maguire  v.  Card^  was  given  by  the 
letter  of  the  old  rule,  then  in  force,  but  the  court  held  that  it 
did  not  extend  to  a  contract  growing  out  of  the  purely  internal 
commerce  of  a  state,  and  not  extending  to  or  affecting  other 
states.or  foreign  countries.  It  is  also  said,  in  its  opinion  in  the 
case,  referring  to  the  new  12th  Bale,  that  it  had  provided,  by 
that  rule,  for  leaving  all  liens  which  depended  on  the  state  laws, 
and  did  not  arise  out  of  maritime  contracts,  to  be  enforced  by  the 
state  courts. 

The  purport  and  meaning  of  the  new  12th  Rule  were  explained 
by  the  Supreme  Court  in  the  case  of  The  St,  Lawrence^  1  Black 
522,  in  1861.     The  case  was  one  of  supplies  furnished  to  a  domestic 
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vessel,  hi  New  York,  in  regard  to  which  a  Hen  on  the  vessel  had 
been  acquired  under  the  local  law,  and  a  suit  in  renij  to  enforce 
the  lien,  had  been  brought  in  the  District  Court,  against  the  vessel, 
before  the  new  12th  Rule  took  effect.  The  Supremo  Court  held 
that  the  libellant  was  entitled  to  a  decree.  It  upheld  the  jurisdic- 
tion of  the  Admiralty  to  enforce  such  a  lien,  founded  on  a  maritime 
contract,  even  though  the  lien  was  created  by  the  local  law,  and 
did  not  exist  as  a  maritime  lien.  It  stated  that  the  alteration  in 
the  l'2th  Rule  applied  altogether  to  the  process  to  be  used,  and 
had  no  relation  to  the  question  of  jurisdiction ;  that,  in  reference 
to  the  enforcement  of  a  maritime  contract,  justiciable  in  the 
Admiralty,  Congress,  and  the  Supreme  Court,  by  authority  of 
Congress,  had  a  right  to  prescribe  whether  the  jurisdiction  should 
be  exercised  by  an  attachment  of  property,  or  merely  by  a  suit 
against  a  person,  or  by  both ;  that  the  contract,  if  maritime,  was 
equally  within  the  jurisdiction  of  a  Court  of  Admiralty,  whether 
process  against  the  vessel  were  issued,  because  the  supplies  were 
presumed  to  be  furnished  on  her  credit,  under  the  maritime  code, 
or  because  a  lien  on  the  vessel  therefor  was  given  by  the  local 
law,  or  whether  only  process  against  the  person  were  issued, 
because  the  supplies  were  presumed,  by  the  maritime  code,  to  be 
furnished  on  the  personal  credit  of  the  master  or  owner  of  the 
vessel,  and  no  lien  therefor  was  given  by  the  local  law ;  that  the 
old  12th  Rule,  as  well  as  the  new  12th  Rule, /was  merely  "a  rule 
of  practice ;"  that  a  lien  given  by  a  state  law  was  enforced  in  th« 
Admiralty,  not  as  a  right  which  the  Admiralty  Court  was  bound 
to  carry  into  execution  on  the  application  of  the  party,  but  as  a 
discretionary  power ;  and  that  the  repeal  of  the  old  12th  Rule 
proceeded  on  the  ground  that  it  was  not  convenient  or  practicable 
for  the  Admiralty  Court  to  enforce  liens  which  rested  on  the  local 
law  for  their  support.  The  old  12th  Rule  was  held  to  apply  to 
cases  commenced  before  the  new  12th  Rule  took  effect,  and  the 
new  12th  Rule  was  held  not  to  apply  to  such  cases. 

At  the  December  Term,  1866,  the  Supreme  Court,  in  The  Moses 
Tat/lor^  i  Wall.  411,  had  under  consideration  a  statute  of  the  state 
of  California,  which  made  a  vessel  liable  for  services,  supplies,  ma- 
terials, and  some  other  matters  of  contract,  and  sundry  torts,  and 
constituted  such  causes  of  action  liens  on  the  vessel  and  authorized 
actions  for  such  causes  to  be  brought  directly  against  the  vessel,  by 
name,  with  an  attachment  of  her,  and,  if  a  judgment  should  be 
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recovered,  a  sale  of  her,  to  satisfy  the  judgment.  The  Court  held 
that  such  statute,  to  the  extent  in  which  it  authorized  actions  in 
rem  against  vessels  for  causes  of  action  cognisable  in  the  Admiralty, 
invested  the  Courts  of  California  with  Admiralty  jurisdiction ;  that 
the  cognisance  by  the  Federal  Courts  of  civil  causes  of  Admiralty 
and  maritime  jurisdiction  had  been  made  exclusive  by  Congress ; 
and  that  the  state  court  of  California  had  no  jurisdiction  of  a  pro-, 
ceeding  in  rem  against  a  vessel,  under  such  statute,  for  a  breach  of 
contract  by  her  owner  to  transport  a  passenger  from  New  York  to 
San  Francisco. 

In  the  case  of  The  Hine  v.  Trevor^  at  the  same  term,  4  Wallace 
S55,  s.  c.  6  Am.  Law  Reg.  N.  S.  586,  the  Supreme  Court  had 
under  consideration  a  statute  of  Iowa,  which  gave  a  lien  on  a 
vessel  for  injury  to  property  by  such  vessel,  and  authorized  the 
seizure  and  sale  of  the  vessel  therefor,  without  any  process  against 
her  owner  or  master.  It  held  that  a  state  court  of  Iowa  had  no 
jurisdiction,  under  that  statute,  of  such  direct  proceeding  against 
a  vessel  for  such  a  cause  of  action,  for  the  reason  that  the  cause 
of  action  was  one  of  Admiralty  cognisance,  and  within  the  exclu- 
sive jurisdiction  of  the  Admiralty  Courts  of  the  United  States. 

In  March  1869,  the  Court  of  Appeals  of  this  state,  in  the  case 
of  The  Steamboat  Josephine^  39  N.  Y.  19,  following  the  two  de- 
cisions in  4  Wallace,  held  that  a  proceeding  against  a  vessel,  by 
name,  in  a  state  court  in  New  York,  under  the  New  York  statute 
of  April  24th  1862  (Laws  of  1862,  chap.  482),  on  a  lien  given  by 
•uch  statute  for  supplies  furnished  to  the  vessel,  was  void,  for 
want  of  jurisdiction,  because  exclusive  cognisance  of  such  a  pr<^ 
ceeding  belonged  to  the  District  Courts  of  the  United  States,  the 
contract  being  a  maritime  one.  This  view  was  reiterated  by  th« 
same  court,  in  Brookman  v.  Samilly  in  May  1871,  4S  N.  Y. 
664.  Judge  Rapallo,  in  delivering  the  opinion  of  the  Court,  in 
that  case,  says,  with  great  accuracy :  "  Although  our  Courts  of 
Admiralty  may  not  recognise  the  lien  of  material-men  for  sup- 
plies to  domestic  vessels,  not  deeming  the  credit  given  to  the 
vessel,  they  have  retained  jurisdiction  over  the  subject  of  these 
claims,  and  whatever  restrictions  now  exist  as  to  the  remedy  are 
self-imposed  by  our  own  courts,  and  do  not  arise  from  any  lack 
of  jurisdiction  over  the  subject.  In  view  of  the  doctrine  of  the 
case  of  The  St.  Lawrence  I  can  see  no  want  of  power  in  the 
Supreme  Court,  should   it  see  fit  so  do,  to  restore  the  Rule  of 
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1844,  or  to  allow  a  remedy  in  rem  to  material-men  in  all  cases. 

.  .  .  And,  if  the  necessities  of  commerce  reqaire  that,  in 
this  country,  there  should  be  a  remedy  in  rem  in  all  cases  of  ma- 
terial-men, it  is  much  more  appropriate  that  it  should  be  adminis- 
tered by  the  Courts  of  Admiralty,  than  under  the  laws  which 
may,  from  time  to  time,  be  in  force  in  the  several  states,  especi- 
ally in  respect  to  vessels  not  engaged  exclusively  in  the  internal 
commerce  of  a  state,  but  which  may  be  subject  to  liabilities  in- 
curred in  different  states,  or  in  foreign  countries,  in  favor  of  per- 
sons other  than  the  attaching  creditor." 

In  this  state  of  the  decisions,  the  Supreme  Court,  on  the  6th 
of  May  1872,  amended  the  12th  Rule,  so  as  to  make  it  read  as 
follows  :  "In  all  suits  by  material-men,  for  supplies  or  repairs, 
or  other  necessaries,  the  libellant  may  proceed  against  the  ship 
and  freight  in  rem,  or  against  the  master  or  owner  alone  m  per- 
sonam.*' The  12th  Rule  of  May  1,  1859,  which  was  so  amended, 
read  thus :  "  In  all  suits  by  materiaUmen  for  supplies  or  repairs, 
or  other  necessaries, /or  a  foreign  ship,  or  for  a  ship  in  a  foreign 
porty  the  libellant  may  proceed  against  the  ship  and  freight  in 
rem,  or  against  the  master  or  owner  alone  in  personam.  And 
the  like  proceeding  in  personam,  bttt  not  in  .rem,  shall  apply  to 
cases  of  domestic  ships,  for  supplies^  r^airs  or  other  necessaries.*^ 
^The  words  in  italics  above,  in  the  Rule  of  1859,  were  stricken 
out,  and  that  was  the  only  change  made,  to  arrive  at  the  Rule  of 
1872. 

What  is  the  meaning  and  effect  of  the  Rule  of  1872  ?  The 
Rule  of  1859,  recognising  the  law  of  the  courts  of  the  United 
States  as  to  maritime  liens  for  supplies,  &c.,  gave  process 
in  rem  or  in  personam,  optionally^  in  case  of  supplies,  &c.,  to  a 
foreign  ship,  or  a  ship  in  a  foreign  port ;  and  gave  process  in  per- 
sonam, but  not  in  rem,  inctoe  of  supplies,  kc,  to  a  domestic  ship. 
Jurisdiction  of  all  contracts  for  such  supplies,  &c.,  belongs  to  Courts 
of  Admiralty  of  the  United  States,  under  the  Constitution  and 
statutes,  because  such  contracts  are  contracts  of  Admiralty  and 
maritime  jurisdiction,  but  process  >  in  rem  was  allowed,  by  the 
Rule  of  1859,  only  in  case  of  a  foreign  ship,  and  was  refused  in 
the  case  of  a  domestic  ship.  The  Rule  of  1872  provides,  and  wag 
intended  to  provide,  that,  in  every  case  of  a  contract  for  supplier, 
&c.,  to  a  vessel  domestic  or  foreign,  being  a  maritime  contract, 
process  in  rem  against  the  vessel,  or  in  personam  against  her 
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master  or  owner,  may,  optionally,  be  resorted  to,  where  a  suit  is 
required  to  enforce  the  contract. 

The  libel  in  this  case  was  filed  on  the  21st  of  May  1872.  The 
coal  was  furnished  in  18S6.  The  suit  was  brought  after  the 
Rule  of  1872  went  into  effect,  but  the  supplies  were  furnished 
before  that  rule  went  into  effect.  When  the  supplies  were  fur- 
nished no  process  in  rem  could  be  issued  against  the  vessel  there- 
for. There  was  no  lien  on  the  vessel  therefor  by  the  general 
maritime  law,  and  the  12th  Rule  of  1859  forbade  the  issuing  of 
process  in  rem  against  the  vessel,  because  she  was  a  domestic 
vessel.  The  contract  was  made  in  view  of  this  state  of  things, 
and  no  remedy  in  rem  existed  under  the  state  law,  because  the 
provision  therefor  was  void.  The  Rule  of  1872  now  comes  into 
effect.  But,  in  the  absence  of  all  words  indicating  an  intention 
that  the  rule  shall  apply  to  cases  of  supplies,  &c.,  furnished 
before  the  rule  took  effect,  it  must  be  held,  on  familiar  principles 
of  interpretation,  to  apply  only  to  cases  of  supplies,  &c.,  fur- 
nished after  it  takes  effect.  The  same  principle  which  always 
applies  to  the  interpretation  of  a  statute  must  be  applied  to  the 
construing  of  this  rule.  All  statutes  are  to  be  considered  pro- 
spective, unless  the  language  is  express  to  the  contrary,  or  there 
is  a  necessary  implication  to  that  effect :  United  States  v.  ITethj 
8  Cranch  399 ;  Earvey  v.  Ti/lery  2  Wall.  328,  847.  There  is 
nothing  in  the  Rule  of  1872  to  indicate  an  intention  to  give  a 
remedy  in  rem  against  a  domestic  vessel  where  the  supplies,  &c., 
were  furnished  before  the  rule  took  effect. 

Another  consideration  is  of  force.  The  Supreme  Court  on  the 
6th  of  May  1872,  expressly  state  that  they  amend  the  12th  Rule 
of  1859  80  as  to  read  thus  and  so.  They  do  not  repeal  the  12th 
Rule  of  1869.  By  their  order  of  May  Ist  1859,  they  repealed 
the  12th  Rule  of  December  Term,  1844,  and  preAt;i*ibed  a  new 
12th  Rule.  The  12th  Rule  of  1859  is  amended  from  and  after 
May  6th  1872,  so  as  to  read  in  the  new  form  thereafter,  in  respect 
to  suits  to  be  brought  thereafter,  for  supplies,  &c.,  to  be  furnished 
thereafter.  In  respects  to  suits  brought  before  May  6th  1872, 
and  on  or  after  May  Ist  1859,  for  supplies,  &c.,  furnished  between 
those  dates,  and  in  respect  to  suits  brought  on  or  after  May  6ih 
1872,  for  supplies,  &c.,  furnished  before  May  6th  1872,  and 
after  the  12th  Rule  of  1859  went  into  operation,  that  rule  is  to 
govern  ;  for,  it  is  still  left  in  force  in  respect  to  cases  not  covered 
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by  the  amendment  of  1872.     That  rule  expressly  forbides  pro- 
cess in  rem  in  the  present  case. 

It  results  that  the  libel  must  be  dismissed,  with  costs. 


United  States  District  Courts  District  of  Maryland, 
IN  RE  ESTATE  OF  KIRKLAND,  CHASE  k  CO.,  BANKRUPTS. 

Ship  carpenters  hare  a  lien  for  repairs  made  to  a  domestic  vessel  which  mav  be 
enforced  hy  a  proceeding  in  rem. 

The  **  Rules  of  Practice,*'  of  the  Supreme  Court  in  Admiralty  proceedings,  are 
merely  intended  to  regulate  the  remedy,  and  have  no  relation  to  the  question  of 
jurisdiction. 

The  amendment  to  the  12th  Rulo,  providing  that  material-men  furnishing  sup- 
/ plies  or  repairs  may  proceed  against  the  ship  and  freight  in  rem,  is  applicable  to 
all  suits  instituted  since  May,  1872,  for  supplies  or  repairs,  no  matter  whether  thry 
were  furnished  before  or  since  the  adoption  of  the  amendment. 

Remedial  statutes  which  do  not  impair  contracts  nor  disturb  absolute  vested 
rights,  may  be  retroactive  in  their  effect  without  being  unconstitutional. 

This  was  a  petition  filed  against  the  assignee  in  bankruptcy  of 
Kirkland,  Chase  &  Co.,  by  Wellend  &  Buck,  ship  carpenters, 
claiming  payment,  as  preferred  creditors,  out  of  the  proceeds  of 
the  sale  of  a  vessel  to  which  they  had  made  repairs. 

J.  Stewart  and  F.  J.  Braum^  for  petitioners. 

Brown  ^  Brune^  contr4. 

Giles,  J. — Three  objections  have  been  raised  to  the  relief  asked 
in  this  case.  The  first  objection  is,  that  it  does  not  appear  that 
the  repairs  were  made  on  the  credit  of  the  vessels.  There  is  cto 
force  in  this  objection.  The  repairs  were  originally  charged  on 
the  books  of  the  petitioners  to  the  different  vessels,  and  one  of  the 
firm  swears  that  they  were  always  made  on  the  credit  of  the 
respective  vessels  and  on  the  orders  of  the  master.  It  is  true  the 
ship  carpenters  subsequently  made  out  a  general  account  against 
the  firm  of  Eirkland,  Chase  &  Co.,  including  these  different  repairs  ; 
but  I  am  of  the  opinion  that  the  cases  of  The  Grapeshot  and  The 
Guy,  9  Wall.  129  and  758,  and  the  cases  of  The  Lulu,  Kalorama 
and  Custer,  10  Wall.  192  and  204,  and  The  Patapsco,  13  Wall. 
829,  dispose  of  this  objection. 

The  next  point  raised  by  the  learned  counsel  for  the  defendants 
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is,  that  these  being  domestic  vesseUy  there  is  no  lien  on  them  for 
those  repairs  which  can  be  enforced  by  a  proceeding  in  rem  in 
this  court.  That  the  Sapreme  Court  had  no  constitutional 
authority  to  give  such  a  lien  on  a  domestic  vessel  by  its  12th 
Rule.  And  as,  in  this  state,  no  such  lien  existed  by  the  state  law, 
and  none  was  given  by  the  general  maritime  law,  there  can  be  no 
remedy  in  rem  for  such  a  claim. 

Now,  if  this  was  a  question  of  jurisdiction,  I  should  agree  with 
the  learned  counsel ;  for  neither  Congress  nor  the  Supreme  Court, 
in  framing  rules  by  its  authority,  could  enlarge  the  jurisdiction 
of  the  Courts  of  the  United  States.  That  jurisdiction  must  be 
found  in  the  Constitution  or  it  cannot  exist.  For  this  principle 
see  the  learned  opinion  of  the  late  Chief  Justice  in  the  case  of 
The  Genesee  Chiefs  in  12  Howard.  But  are  not  these  rules 
merely  rules  which  regulate  the  remedy  and  have  no  relation  to 
the  question  of  jurisdiction?  They  have  been  formed  by  the 
Supreme  Court  in  virtue  of  the  power  given  by  Congress  to  that 
high  tribunal  by  the  Act  of  August  23,  1842.  They  are  called 
by  that  Court  "  Rules  of  Practice,"  &c.  And  in  the  case  of  St, 
Lawrence^  1  Black  526,  that  Court  maintained  the  validity  of 
these  rules  as  rules  regulating  the  process  and  practice  of  the 
Admiralty  Courts  of  this  country.  I  think  that  authority  disposes 
of  the  second  objection. 

The  third  point  raised  applies  to  all  that  part  of  the  repairs 
made  by  the  petitioners  to  said  vessels  prior  to  the  6th  May  1872, 
the  day  on  which  the  Supreme  Court  passed  the  present  rule.  The 
order  is  as  follows:  ^^  Amendment  to  the  12th  Rule  in  Admiralty. 
Ordered,  that  this  rule  be  amended  so  as  to  read  as  follows :  In 
all  suits  by  material-men  for  supplies  or  repairs  or  other  necessa- 
ries, the  libellant  may  proceed  against  the  ship  and  freight  in  rem 
or  against  the  master  or  owner  alone  in  personam.**  In  the 
original  rules  framed  by  the  Supreme  Court  it  was  provided  that 
they  should  only  go  into  operation  on  the  1st  of  September  1845, 
several  months  after  their  adoption  by  the  court.  In  changing 
the  12th  Rule  in  1858  it  was  provided  that  the  new  rule  was  not 
to  be  in  force  until  from  and  after  the  1st  May  1859.  In  the 
case  of  St.  Lawrence  the  libel  in  rem  had  been  filed  before  the 
change  in  the  rule,  and  for  this  cause  the  court  sustained  it  and 
decreed  in  favor  of  the  libellant. 

As  the  rule  now  stands  the  question  is,  Is  it  applicable  to  all 
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suits  instituted  by  material-men  for  supplies  or  repairs,  no  matter 
when  made,  or  only  to  cases  brought  to  enforce  the  payment  of 
claims  for  supplies,  &c.,  furnished  since  the  passage  of  the  rule  ? 

It  would  appear  to  me  from  the  language  of  the  i^ule  that  it 
embraces  all  suits  instituted  after  its  adoption.  Could  not  the 
court  do  this  ?  Say  the  court  in  the  case  of  the  St.  Lawrence^ 
p.  527,  *^  Yet  Congress  may  undoubtedly  prescribe  the  forms  and 
mode  of  proceeding  in  the  judicial  tribunals  it  establishes  to 
carry  this  power  into  execution,  and  may  authorize  the  court  to 
proceed  by  attachment  against  the  property,  or  by  the  arrest  of  the 
person,  as  the  legislature  shall  deem  most  expedient  to  promote 
the  purposes  of  justice."  Now  these  rules,  adopted  by  the  court 
in  virtue  of  the  Act  of  1842,  have  all  the  force  of  a  statute.  If 
I  am  right  that  these  rules  only  affect  the  practice  and  process  of 
the  court,  then  there  could  be  no  valid  objection  in  applying  said 
12th  Rule  to  all  suits  instituted  after  its  adoption.  It  is  said  by 
the  Supreme  Court  in  Sturgis  v.  Crowninshield,  4  Wheat.  122, 
*'  The  distinction  between  the  obligation  of  the  contract  and 
the  remedy  given  by  the  legislature  to  enforce  it  has  been  taken 
at  the  bar,  and  exists  in  the  nature  of  things.'' 

This  principle  is  again  recognised  by  the  court  in  the  case  of 
Mason  v.  Haile,  12  Wheat.  370 ;  and  in  1  Kent's  Com.  455,  that 
learned  jurist  says:  ^^A  retrospective  statute,  affecting  and 
changing  vested  rights,  is  very  generally  considered  in  this  country 
as  founded  on  unconstitutional  principles,  and  consequently  in- 
operative and  void.  But  this  doctrine  is  not  understood  to  apply 
to  remedial  statutes,  which  may  be  of  a  retrospective  nature, 
provided  they  do  not  impair  contracts  or  disturb  absolute  vested 
rights,  and  go  only  to  confirm  rights  already  existing,  and  in 
furtherance  of  the  remedy  by  curing  defects  and  adding  to  the 
means  of  enforcing  eocisting  obligations,*' 

This  rule  is  recognised  and  affirmed  by  the  Supreme  Court  in 
the  case  of  Ross  et  al.  v.  Duval,  13  Peters  63.  The  same  prin- 
ciple was  asserted  and  maintained  in  a  very  able  opinion  by  the 
late  Judge  Martin  in  the  Court  of  Appeals  of  this  state  in 
Baugher  v.  Nelson,  9  Gill  802.  And  a  similar  question  arising 
in  the  statute  of  3d  and  4th  Victoria,  ch.  65,  sec.  6,  has  been 
decided  by  Dr.  Lushington  in  the  High  Court  of  Admiralty  of 
England.  That  statute  enacted  "  That  the  High  Court  of  Ad- 
miralty shall  have  jurisdiction  to  decide  all  claims  whatsoever  in 
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the  nature  of  salvage  for  services  rendered  to,  or  damage  received 
bj,  any  ship  or  sea-going  vessel,  or  in  the  nature  of  tonnage,  or  for 
necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  the  payment  thereof,  Ac,  &c.  A  protest  to  the  juris- 
diction was  entered  in  the  case  because  the  supplies  were  furnished 
to  the  vessel  prior  to  the  passage  of  the  statute.  Dr.  Lushixgton 
says:  "I  do  not  find  any  expression  limiting  the  jurisdiction  of 
the  court  to  cases  occurring  subsequent  to  the  period  when  the 
act  came  into  operation,"  and  he  overruled  the  protest :  Alex- 
ander^ 1  Wm.  Rob.  294. 

A  like  decision  was  made  by  the  same  learned  judge  in  the 
case  of  The  Ironsides^  1  Lush.  458. 

I  am  of  the  opinion,  therefore,  that  the  new  rule  applies  to  all 
libels  in  rem  by  material-men  filed  after  the  passage  of  the  said 
rule,  whether  the  repairs  were  made  before  or  after  its  passage. 

I  have  taken  longer  time  to  consider  this  case  than  I  would 
otherwise  have  done,  owing  to  the  fact  that  upon  the  last  point  I 
find  myself  in  opposition  to  a  recent  decision  of  Judge  Blatohford, 
of  the  Southern  District  of  New  York,  a  judge  of  whose  legal 
learning  and  ability  I  entertain  the  highest  opinion. 

As  the  amount  involved  in  this  case  is  large,  I.  hope  it  may  be 
taken  up  in  appeal,  that  I  may  be  reviewed  by  the  court  above. 


Supreme  Judieial  Court  of  New  ffampshire. 
HORN  n.  OOLEL 

If  the  owner  of  goods,  to  prevent  them  from  being  attached  as  his  own,  represent 
that  they  belong  to  another,  and  the  party  to  whom  the  representation  is  made, 
relying,  and  from  the  circumstances  having  reason  to  rely,  on  the  representation  as 
true,  attach  the  goods  for  a  debt  doe  from  the  party,  to  whom  it  was  represented 
that  the  goods  belonged,  in  trover  for  attaching  the  goods,  the  owner  will  not  be 
permitted  to  show  that  his  representation  was  false,  though  at  the  time  when  he 
made  it  he  had  no  notice  of  the  debt  on  which  the  goods  were  attached,  and  had 
no  intention  to  deceive  the  party  who  attached  them. 

Trover,  against  Cole  and  Green,  for  beds,  crockery,  glassware,  &c. 
It  appeared  on  trial  that  the  plaintiff  was  contemplating  to  remove  West; 
that  his  son,  Charles  E.  Horn,  had  removed  before,  and  was  residing  at 
Jefferson,  Illinois.  The  plaintiff  packed  a  box  of  goods  and  delivered 
them  to  the  freight  agent  at  East  Milan,  directed  to  Charles  E.  Horn, 
Jefferson,  Illinois,  and  ordered  them  to  be  forwarded  by  freight  on  the 
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railroad.     The  box  started  from  Milan  in  the  freight  cars  on  the  2')th 
of  August  1864. 

The  defendant  Cole,  haying  a  note  against  Charles  E.  Horn,  instituted 
a  suit  on  it,  and  had  the  box  and  contents  attached  on  the  writ  at 
Northumberland  on  the  same  29th  of  August;  and  the  defendant  Green 
is  the  officer  who  made  the  attachment.  The  plaintiff  brought  this  suit 
on  the  31st  of  the  same  August.  On  the  3d  of  September  he  procured 
a  receipter  for  the  goods,  and  had  them  forwarded  according  to  the  ori- 
ginlil  direction.  The  suit  of  Cole  against  Charles  fi.  Horn  was  settled 
by  payment  of  debt  and  costs.  The  plaintiff,  on  his  arrival  at  Jefferson, 
found  the  box  and  contents  there  in  good  condition.  The  plaintiff 
claimed  damages  for  the  detention  of  the  goods,  and  for  consequential 
damages. 

The  plaintiff  testified  that  the  goods  all  belonged  to  him  when  they 
were  delivered  to  the  railroad,  and  when  they  were  attached. 

The  defendant  Cole  testified  that  the  plaintiff,  when  carrying  the  box 
to  the  depot,  passed  by  Cole's  shop,  and  that  he  said  to  the  plaintiff, 
"  Are  you  going  to  leave  us,  Horn  ? "  that  Horn  replied,  ^*  No ;  but 
Charles  had  some  things  at  my  house,  and  I  took  them,  and  put  a  few 
of  my  things  with  them  into  the  box,  and  am  sending  them  to  Charles;" 
that  the  plaintiff  then  procured  Cole  to  mark  the  box,  as  before  stated. 
The  evidence  tended  to  show  that  the  plaintiff  made  similar  statements 
to  others,  before  and  after,  as  to  the  ownership  of  Charles  E.  Horn. 

There  was  no  eyidence  that  the  plaintiff  knew  Cole  had  any  demand 
against  Charles  E.  Horn. 

The  disfendant  Cole  also  testified  tbat^  relying  on  this  representation 
to  him  that  the  goods  belonged  to  Charles  E.  Horn,  he  had  procured 
his  writ  and  caused  the  property  to  be  attached  as  belonging  to  Charles 
E.  Horn. 

The  plaintiff  was  not  indebted  to  Cole,  but  there  was  evidence  that 
he  was  indebted  to  others. 

The  jury  returned  a  yerdict  for  the  defendants,  which  the  plaintiff 
moves  the  court  to  set  aside, — and  contends  that,  in  order  that  the 
plaintiff  should  be  estopped  by  his  statements  to  show  that  the  goods 
were  his,  the  statements  must  haye  been  made  with  the  knowledge  that 
Cole  had  a  debt  against  Charles  E.  Horn  on  which  the  goods  might  be 
attached ;  and  that  the  plaintiff  intended  to  deceive  and  defraud  Cole. 

Fletcher^  for  the  plaintiff,  cited  Andrews  y.  Lyons^  11  Allen  349; 
CoggiU  v.  H.  dc  N.  H.  Railroad^  3  Gray  549 ;  Osgood  y.  NicTiols,  5  Id. 
420  ;  Audenried  y.  Bettdey,  5  Allen  384;  Flumer  v.  Lord,  9  Id.  465 ; 
Lanqdon  y.  Doud,  10  Id.  437. 

Bay,  for  the  defendants. 

Peblet,  C.  J. — There  is  no  complaint  that  the  rulings  and  instruo- 
tions  of  the  court  on  the  trial  were  erroneous  or  improper,  provided  the 
evidence  warranted  the  jury  in  returning  a  verdict  for  the  defendants  ; 
and  the  yerdict  must  stand,  if  the  evidence  was  competent  to  prove  such 
representations  by  the  plaintiff  as  would  estop  him  to  set  up  his  title  to 
the  ji^oods  attached  as  the  property  of  Charles  E.  Horn. 

The  evidence  reported  in  the  case  was  competent  to  prove  that  the 
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plaintiff  made  the  represeDtations  on  the  occasion  and  in  the  circum- 
stances testified  to  by  Cole;  that  the  plaintiff,  though  not  indebted  to 
Cole,  was  in  debt  to  others;  that  Cole,  believing  the  representations  to 
be  true,  and  relying  on  them  as  true,  caused  the  goods  to  be  attached 
as  the  property  of  Charles  E.  Horn  ;  and,  also,  that  the  plaintiff  made 
these  representations,  knowing  them  to  be  false,  with  the  intention  that 
all  persons  who  were  interested  in  the  subject  should  take  them  to  be 
true  and  act  on  them  as  such,  and  with  the  intention  to  mislead  and 
deceive  all  to  whom  the  representations  were  communicated,  and  induce 
them  to  act  on  them  as  true ;  that  his  intention  was  to  deceive  his  own 
creditors,  and  prevent  them  from  taking  the  goods  as  his  for  the  debts 
which  he  owed  to  them.  These  facts  must  be  taken  to  have  been  estab- 
lished by  the  verdict. 

But  as  there  was  no  evidence  that  the  plaintiff  knew  Cole  had  any 
demand  against  Charles  E.  Horn,  we  cannot  infer  that  the  plaintiff  had 
Cole  in  his  mind  as  an  individual  whom  he  meant  to  deceive  by  his  false 
representations,  or  that  he  had  an  intent  to  prevent  Cole  from  taking 
the  goods  for  a  debt  which  he  owed  to  Cole,  as  he  owed  no  such  debt ; 
and,  on  the  evidence  reported,  the  jury  were  not  at  liberty  to  find  that 
the  plaintiff  had  Cole  in  his  mind  as  an  individual  whom  he  meant  to 
deceive  and  defraud  by  inducing  him  to  take  the  goods  for  his  demand 
against  Charles  E.  Horn.  This  raises  the  point,  which  the  counsel  for 
the  plaintiff  takes,  whether  to  estop  a  party  from  showing  that  his  repre- 
sentations were  false,  it  is  necessary  that  the  false  representations  should 
have  been  intended  to  deceive  and  defraud  the  individual  party  who 
trusted  to  them  and  acted  on  them,  provided  there  was  a  general  inten- 
tion to  deceive  and  defraud  all  persons  who  were  interested  in  the 
subject-matter  of  the  false  representations. 

The  ground  on  which  a  party  is  precluded  from  proving  that  his 
representations  on  which  another  has  acted  were  false  is,  that  to  permit 
it  would  be  contrary  to  equity  and  good  conscience.  This  has  been 
sometimes  called  an  equitable  estoppel^  because  the  jurisdiction  of  enforcing 
this  equity  belonged  originally  and  peculiarly  to  courts  of  equity,  and 
does  not  appear  to  have  been  familiarly  exercised  at  law  until  within  a 
comparatively  recent  date ;  and,  so  far  as  relates  to  suits  at  law  affecting 
the  title  to  land,  I  understand  that  in  England  and  in  some  of  the 
United  Stat^^s  the  jurisdiction  is  still  confined  to  courts  of  equity  :  Sforrs 
V.  Barker,  6  Johns.  Ch.  166,  168;  Evans  v.  Bicknell,  6  Ves.  174,  178; 
Pi'ckard  v.  Sears,  6  Ad.  &  B.  469.  The  doctrine,  however,  is  a  very 
old  head  of  equity,  and  is  recognised  and  applied  in  a  great  number  of 
the  early  cases :  Ih/er  v.  D^f^y  2  Ch.  Cases  108 ;  Teastiale  v.  7'easdak, 
13  Viner  Abr.  539 ;  Hobbs  v.  Norton,  1  Vernon  136 ;  Gale  v.  Linc/o,  Id. 
475;  Hunsden  v.  Cheyney,  2  Id.  150;  Lamlee  v.  Hanman,  Id.  499; 
Raw  V.  Fote,  Id.  239 ;  Blanchet  v.  Foster,  2  Ves.  264 ;  East  Ind.  Ch, 
V.  Vincent,  2  Atkins  83;  Stilesy,  Cowper,  3  Id.  693 ;  Fai-mer  v.  IFe&Scr, 
13  Viner  Abr.  525;  2  Brown's  Pari.  Cases  88;  2  Eq.  Cases  Abr.  481 ; 
Nevme  V.  WUkinson,  1  Bro.  C.  C.  543 ;  Strong  v.  EiIsworth,2Q  Vt.  366. 

Many  of  these  cases  reUted  to  underhand  agreements  in  fraud  of 
marriage  settlements  ;  but  the  principle  is  of  general  application  :  1 
Fonblanque  Eq.  267,  note  (x).  Relief  was  given  according  to  the 
circumstances  of  the  case, — sometimes  by  enjoining  suits  at  law,  in 
which  the  legal  title  was  set  up,  and  sometimes  by  decreeing  conveyances 
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and  the  cancelling  of  deeds  and  other  iDStruments ;  but  in  all  these 
cases  relief  >va8  given  in  equity  contrary  to  the  strict  legal  rights  of  the 
defendants. 

Thus,  in  the  case  of  an  equitable  estoppel,  a  party  is  not  allowed  to 
assert. his  strict  legal  right,  because,  in  the  circumstances  of  the  indi- 
vidual case,  it  would  be  contrary  to  equity  and  good  conscience.  Take 
the  present  case  for  an  illustration,  in  trover,  following  the  legal  defi- 
nition of  the  action,  if  the  plaintiff  proves  property  in  himself  and 
a  conversion  by  the  defendant,  he  has  maintained  his  action,  and  is 
entitled  to  a  verdict  and  judgment.  It  is  conceded  that  the  plaintiff 
owned  the  goods,  and  that  the  defendants  converted  them.  The  defence 
here  set  up  appeals  from  the  strict  rule  at  law  to  the  equitable  doctrine 
that  a  party  shall  not  be  allowed  to  exercise  his  legal  right  of  proving 
the  facts,  if,  on  account  of  his  previous  declarations  or  conduct,  it 
would  be  contrary  to  equity  and  good  conscience.  So  in  a  writ  of  entry  : 
by  the  technical  rules  at  law,  if  the  demandant  proves  seisin  in  himself 
and  a  disseisin  by  the  tenant  within  the  time  of  limitation,  he  is  entitled 
to  judgment;  but  if  the  demandant,  having  a  dormant  title  to  the  land 
demanded,  concealed  his  title  and  encouraged  the  tenant  to  purchase 
from  another,  he  is  not  allowed  in  our  practice  to  set  up  his  legal  title, 
because  it  would  be  contrary  to  equity  and  good  conscience. 

It  thus  appears  that  what  has  been  called  an  equitable  estoppel,  and 
sometimes  with  less  propriety  an  estoppel  in  pais,  is  properly  and  pe- 
culiarly a  doctrine  of  equity,  originally  introduced  there  to  prevent  a 
party  from  taking  a  dishonest  and  unconscientious  advantage  of  his 
strict  legal  rights, — though  now  with  us,  like  many  other  doctrines  of 
equity,  habitually  administered  at  law.  But  formerly  the  practice  was 
different,  and  suits  at  law,  the  courts  being  incapable  of  giving  effect  to 
this  equity,  were  often  enjoined  where  the  party  insisted  on  his  rights 
at  law  contrary  to  the  equitable  doctrine,  as  in  Raw  v.  Pote,  Stiles  v. 
CowpeVy  and  Farmer  v,  Webber ,  qua  supra. 

It  would  have  a  tendency  to  mislead  us  in  the  present  inquiry,  as  there 
is  reason  to  suspect  that  it^has  sometimes  misled  others,  if  we  should 
confound  this  doctrine  of  equity  with  the  hgal  estoppel  by  matter  in  pais. 
The  equitable  estoppel  and  legal  estoppel  agree  indeed  in  this,  that  they 
both  preclude  from  showing  the  truth  in  the  individual  case.  The 
grounds,  however,  on  which  they  do  it  are  not  only  different,  but  directly 
opposite.  The  legal  estoppel  shuts  out  the  truth,  and  also  the  equity 
and  justice  of  the  individual  case,  on  account  of  the  supposed  paramount 
importance  of  rigorously  enforcing  a  certain  and  unvarying  maxim  of 
the  law.  For  reasons  of  general  policy,  a  record  is  held  to  import 
incontrovertible  verity,  and  for  the  same  reason  a  party  is  not  permitted 
to  contradict  his  solemn  admission  by  deed.  And  the  same  is  equally 
true  of  legal  estoppels  by  matter  in  pais.  Certain  acts  done  out  of  court 
and  without  deed  were,  by  a  technical  and  unyielding  rule  of  law, 
upheld  on  like  grounds  of  public  policy,  and  followed  always  by  certain 
legal  consequences.  The  legal  effect  of  such  acts  was  not  permitted  to 
be  controverted  by  proof. 

Thus,  if  one  accepts  a  lease  and  enters  under  it,  he  is  estopped  to 
claim  any  other  estate  in  the  land  during  the  term  ;  he  cannot  show 
that  he  owned  the  land  when  the  lease  was  made.  Estoppels  by  matter 
in  pais  were  few  in  number,  and  all  of  this  general  and  well-defined 
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character;  and  they  all  enforced  some  technical  rule  of  the  law  against 
the  truth,  and  also  against  the  justice  and  equity  of  the  individual 
case.  Coke,  in  his  examination  of  the  different  kinds  of  estoppel  hy 
tnatter  m  jkim,  enumerates  the  following:  **  By  livery,  by  entry,  by 
acceptance  of  rent,  by  partition,  and  by  acceptance  of  an  estate  :*'  Co. 
Lit.  352  a.  In  Lyon  v.  Reed,  13  M.  &  W.  309,  Parke,  B.,  speakinj^ 
of  legal  estoppels  by  mcUter  in  pais,  says :  **  They  are  but  few,  and  are 
pointed  out  by  Lord  Coke,  Co.  Lit.  852  a.  They  are  all  cases  which 
anciently  really  were,  and  in  contemplation  of  law  have  always  con- 
tinued to  be,  acts  of  notoriety  no  less  solemn  than  the  execution  of  a 
deed,  such  as  livery,  acceptance  of  an  estate,  and  the  like.  Whether 
a  party  had  or  had  not  concurred  in  an  act  of  this  sort  was  deemed  a 
matter  which  there  could  be  no  difficulty  in  ascertaining,  and  theii  the 
legal  consequences  follow." 

In  the  authorities  which  contain  the  most  complete  enumeration  of 
the  different  kinds  of  legal  estoppels  and  the  fullest  discussion  of  the 
law  on  the  subject,  I  find  no  allusion  to  the  equitable  estoppel  which 
we  are  now  considering.  All  legal  estoppels,  whether  by  record,  by 
deed  or  by  matter  tn  pais,  depended  on  strict  legal  rules,  and  shut  out 
proof  of  the  truth  and  justice  of  the  individual  case :  Viner*s  Abr  , 
Estoppel,  passim;  Lyon  ▼.  Eeed,  13  M.  &  W.  309 ;  Freeman  v.  Cooke, 
2  Ex.  658. 

For  this  reason,  because  legal  estoppels,  whether  by  record,  deed  or 
matter  in  pais,  shut  out  proof  of  the  truth  and  justice  of  individual 
cases,  they  have  been  called  odious,  and  have  been  construed  with  much 
strictness  against  parties  that  set  them  up.  They  were  formerly  re- 
quired, like  other  defences  regarded  as  inequitable,  to  be  pleaded  with 
certainty  to  a  certain  intent  in  every  particular.  If  they  were  relied  on 
by  way  of  averment  and  tried  by  the  jury,  the  jury  might  find,  and 
according  to  some  authorities  were  bound  by  their  oath  veritatem  dicere, 
to  find  according  to  the  truth  of  the  case,  regardless  of  the  estoppel : 
TriaU  per  pais  284 ;  Co.  Lit.  227  a;  Com.  Dig.,  Estoppel  (S.  5).  The 
practice  is  now  different,  and  legal  estoppels  may  be  relied  on,  when 
given  in  evidence,  without  being  specially  pleaded.  Legal  estoppels 
exclude  evidence  of  the  truth  and  the  equity  of  the  particular  case  to 
support  a  strict  rule  of  law,  on  grounds  of  public  policy. 

Equitable  estoppels  are  admitted  on  the  exactly  opposite  ground  of 
promoting  the  equity  and  justice  of  the  individual  case  by  preventing  a 
party  from  asserting  his  rights  under  a  general  technical  rule  of  law, 
when  he  has  so  conducted  himself  that  it  would  be  contrary  to  equity 
and  good  conscience  for  him  to  allege  and  prove  the  truth.  The  facts 
upon  which  equitable  estoppels  depend  are  usually  proved  by  oral  evi- 
dence ;  and  the  evidence  should  doubtless  be  carefully  scrutinized,  and 
be  full  and  satisfactory,  before  it  should  be  admitted  to  estop  the  party 
from  showing  the  truth,  especially  in  cases  affecting  the  title  to  land. 
But  where  the  facts  are  clearly  proved,  the  maxim  that  estoppels  arc 
odious. — which  was  used  in  reference  to  legal  estoppels,  because  they 
shut  out  the  truth  and  justice  of  the  case, — ought  not  to  be  applied  to 
these  c'()urtuble  estoppels,  as  it  has  somcftimes  been,  inadvertently  as  I 
think,  from  a  supposed  analogy  with  the  legal  estoppel  ht/  matter  in  pais, 
to  which  they  have,  in  this  respect,  no  resemblance  whatever:  I^rd 
Campbell,  in  Howard  v.  ffudsony  2  E.  &  B.  10 ;  Andrews  v.  Lyons, 


Digiti 


zed  by  Google 


808  HORN  9.  COLE. 

11  Allen  349,  351.  In  other  cases,  where  more  attention  has  been  paid 
to  the  real  nature  of  this  equitable  doctrine,  it  has  been  held  that  such 
estoppels  are  not  odious,  and  to  be  construed  strictly,  but  are  entitled 
to  a  fair  and  liberal  application,  like  other  equitable  doctrines  which 
are  admitted  to  suppress  fraud  and  promote  honesty  and  fair  dealing : 
Mellor  and  Crompton,  Justices,  in  Ashpitely.  Bryan,  3  B.  &  S.  472 ; 
CowEN,  J.,  in  DexeU  v.  OJell,  3  Hill  220 ;  Commonwealth  v.  Molfz,  10 
Barr  530,  531 ;  Buckingham  v.  Hanna,  2  Ohio  St.  557 ;  Van  Rensse- 
laer y.  Kearney,  11  How.  326;  Preston  v.  Mann,  25  Conn.  118,  128. 

In  this  equitable  estoppel  the  party  is  forbidden  to  set  up  his  legal 
title  because  he  has  so  conducted  himself  that  to  do  it  would  be  con- 
trary to  equity  and  good  conscience.  As  in  other  cases  of  fraud  and 
dishonesty,  the  circumstances  out  of  which  the  question  may  arise  are 
of  infinite  variety;  and,  unless  courts  at  law  are  willing  to  abdicate  the 
duty  of  administering  the  equitable  doctrine  effectually  in  suppression 
of  fraud  and  dishonesty,  the  application  of  it  cannot  be  confined  within 
the  limit  of  any  narrow  technical  definition,  such  as  will  relieve  courts 
from  looking,  as  in  other  cases  depending  on  fraud  and  dishonesty,  to  the 
circumstances  of  each  individual  case.  Certain  general  rules  will  doubt- 
less  apply,  as  in  other  cases  where  relief  is  sought  on  such  grounds. 
But  I  find  myself  unable  to  agree  with  the  authorities  where  the  old 
maxim,  that  legal  estoppels  are  odious,  has  been  applied  to  this  equita- 
ble estoppel,  and  where  attempts  have  been  made  to  lay  down  strict 
definitions,  such  as  would  defeat  the  remedy  in  a  large  proportion  of 
the  cases  that  fall  within  the  principle  on  which  the  doctrine  is  founded. 

The  doctrine  having  been  borrowed  from  equity,  courts  at  law  that 
have  adopted  it  should  obviously  look  to  the  practice  in  equity  for  their 
guide  in  the  application  of  it ;  and  in  equity  the  doctrine  has  been 
liberally  applied  to  suppress  fraud  and  enforce  honesty  and  fair  dealing, 
without  any  attempt  to  confine  the  doctrine  within  the  limits  of  a  strict 
definition.  For  instance,  the  doctrine  has  not  in  equity  been  limited 
to  cases  where  there  was  an  actual  intention  to  deceive.  The  cases  are 
numerous  where  the  party  who  was  estopped  by  his  declarations  or  his 
conduct  to  set  up  his  legal  title,  was  ignorant  of  it  at  the  time,  and  of 
course  could  have  had  no  actual  intention  to  deceive  by  concealing  his 
title.  Yet,  if  the  circumstances  were  such  that  he  ought  to  have  in- 
formed himself,  it  has  been  held  to  be  contrary  to  equity  and  good 
conscience  to  set  up  his  title,  though  he  was  in  fact  ignorant  of  it  when 
he  made  the  representations :  Hobhs  v.  Norton,  Hunsden  v.  Cheyney, 
TeasdaU  v.  Teasdale,  qua  supra  ;  and  Burrowes  v.  Lock,  10  Ves.  470. 
So  if  the  party  knew  tne  facts,  but  mistook  the  law  :  Storrs  v.  Barker, 
6  Johns.  Ch.  166.  Nor  is  it  necessary  in  equity  that  the  intention 
should  be  to  deceive  any  particular  individual  or  individuals.  If  the 
representations  are  such,  and  made  in  such  circumstances,  that  all 
persons  interested  in  the  subject  have  the  right  to  rely  on  them  as  true, 
their  truth  cannot  be  denied  by  the  party  that  has  made  them  against 
any  one  who  has  trusted  to  them  and  acted  on  them :  Gale  v.  Lindo, 
Farmer  v.  Webber,  qua  supra. 

In  the  much  and  well  considered  case  of  Preston  v.  Mann,  25  Conn. 
118,  128,  Storrs,  J.,  delivering  the  opinion  of  the  court,  says:  **  The 
doctrine  of  estoppel  in  pais,  notwithstanding  the  great  number  of  oases 
which  have  turned  upon  it  and  are  reported  in  the  books,  cannot  be 
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said  even  yet  to  rest  upon  any  determinate  legal  test  which  will  recon- 
cile the  decisions,  or  will  embrace  all  transactions  to  which  the  general 
principles  of  equitable  necessity  wherein  it  originated  demand  that  it 
should  be  applied.  In  fact,  it  is  because  it  is  so  peculiarly  a  doctrine 
of  practical  equity,  that  its  technical  application  is  so  difficult,  and  its 
reduction  to  the  form  of  abstract  formulas  is  still  unaccomplished/' 
This  was  said  in  1856,  and  little  has  since  been  done  towards  extricating 
the  doctrine  from  the  confusion  and  conflict  of  authority  with  which  it 
was  then  embarrassed.  This,  as  I  think,  has  been  caused  by  the  fact 
that  courts  have  continued  to  exercise  their  ingenuity  in  the  vain 
attempt  to  compress  a  broad  doctrine  of  equity  within  the  narrow  limits 
of  a  technical  definition. 

The  case  of  Pickard  ▼.  ^Sears,  6  A.  &  E.  469,  decided  as  late  as 
1837,  appears  to  have  been  regarded,  both  in  England  and  in  this 
country,  as  the  leading  case  at  law  on  this  subject.  It  was  trover  by 
the  mortgagee  of  personal  goods  against  the  defendants,  who  were  pur- 
chasers at  a  sheriffs  sale  on  execution  against  the  mortgagor.  The 
facts  set  up  in  defence  were,  that  the  plaintiff  was  present  at  the  sale, 
did  not  disclose  his  title  as  mortgagee,  and  encouraged  the  defendants 
to  purchase.  The  question  on  trial  was  as  to  the  property  of  the  plain- 
tiff in  the  goods,  and  Lord  Denman  directed  a  verdict  for  the  plaintiff. 
A  rule  to  show  cause  why  the  verdict  should  not  be  set  aside  was  made 
absolute. 

In  delivering  the  judgment  of  the  court,  I^rd  Denman  said  :  ^<  His 
[the  plaintiff^sT  title  having  been  established,  the  property  could  only  be 
divested  by  gifl  or  sale,  of  which  no  specific  act  was  oven  surmised. 
But  the  rule  of  law  is  clear,  that  where  one,  by  his  words  or  conduct, 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  a  different 
state  of  things  as  existing  at  the  same  time ;  and  the  plaintiff  might 
have  parted  with  his  interest  in  the  property  by  a  verbal  gift  or  sale, 
without  any  other  formalities  that  threw  technical  difficulties  in  the  way 
of  legal  evidence.  And  we  think  his  conduct  in  standing  by  and  giving 
a  kind  of  sanction  to  the  proceedings  under  the  execution  was  a  fuct  of 
such  a  nature  that  the  opinion  of  the  jury  ought  to  have  been  taken 
whether  he  had  not,  in  point  of  fact,  ceased  to  be  the  owner." 

It  is  worthy  of  note,  that  in  this  suit  at  law  the  court,  so  late  as  1837, 
after  stating  the  general  equitable  doctrine,  did  not  venture  to  put  the 
defence  directly  on  the  ground  that  the  plaintiff  was  estopped  by  his 
conduct  to  prove  the  truth  of  the  case,  but  allowed  the  facts  to  go  to 
the  jury  as  evidence  that  the  plaintiff,  in  some  undefined  and  mysterious 
way,  had  parted  with  his  property  in  the  goods :  so  late  and  so  reluctant 
were  the  courts  to  admit  in  suits  at  law  this  defence,  which  depended 
on  fraud  and  dishonesty,  and  which  belonged,  originally  and  appro- 
priately, to  the  jurisdiction  in  equity. 

It  can  hardly  be  supposed  that  Lord  Denman,  in  the  statement 
which  he  made  of  this  equitable  doctrine  in  reference  to  the  facts  of 
that  case,  understood  that  he  was  laying  down  a  technical  definition 
fixing  the  limits  of  the  doctrine,  and  excluding  all  cases  that  did  not 
come  clearly  within  the  terms  which  he  used  on  that  occasion.  Never- 
theless, these  remarks  of  Lord  Denman  have  often  been  treated  as  a 
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sort  of  authoritative  text,  coyering  the  whole  ground,  which  it  was  the 
business  of  courts  in  later  cases  to  expound  and  explain.  And  it  is 
curious  to  observe  what  different  and  contradictory  interpretations  have 
been  put  on  his  statement  of  the  equitable  doctrine.  It  has  been  cited 
in  Massachusetts  as  authority  for  decisions,  in  which  it  has  been  held 
that  the  representations  to  estop  the  party  from  showing  they  were  not 
true  must  have  been  made  mth  the  intont  to  deceive,  and  the  intent  to 
deceive  the  party  who  sets  up  the  defence :  Plumer  v.  Lord^  9  Allen 
455  ;  Andrews  v.  I/yonSy  11  Id.  849.  And  in  California  the  same  case 
has  been  relied  on  for  the  rule  that  where  a  representation  comes  in  any 
way  to  the  ears  of  a  party  who  acts  on  it,  the  party  making  the  repre- 
sentation is  estopped  to  deny  its  truth  unless  it  had  the  character  of  a 
confidential  communication  :  Mitchell  v.  Reed^  9  Cal.  204.  In  England 
it  has  been  treated  as  a  statement  of  the  eauitable  doctrine  made  in 
reference  to  the  circumstances  of  that  case,  ana  not  intended  as  a  formal 
and  complete  definition:  jFVeeman  v.  Cooke^  2  Ex.  654;  Gregg  v. 
WeUs,  10  A.  &  £.  90 ;  Jorden  v.  Money,  5  H.  of  Ld.  Cases  212. 

It  would  be  a  laborious  and  not  a  profitable  task  fo  attempt  an 
analysis  of  all  the  recent  decisions  on  this  subject.  I  will  briefly  advert 
to  some  of  those  which  appear  to  be  the  most  important. 

In  Plumer  v.  Lord,  9  Allen  455,  it  was  held  that  to  create  an  estop- 
pel in  pais  the  declarations  or  acts  must  have  been  accompanied  with  a 
design  to  mislead ;  and  Langdon  v.  Doud,  10  Allen  438,  is  to  the  same 
point.  In  Andrews  v.  Lyons,  11  Allen  349,  the  court  went  one  step 
further,  and  decided  that  the  declarations  or  acts  must  have  been 
accompanied  with  a  design  to  deceive  the  party  who  sets  up  the  estop- 
pel, and  induce  him  to  act  on  them ;  and  in  this  last  case  it  is  said  that 
such  an  estoppel  shuts  out  the  truth  and  is  odious,  and  must  be  strictly 
proved.  In  Hawes  v.  Marchant,  1  Curtis  C.  C.  144,  the  rule  is  laid 
down  that  to  be  estopped  the  party  must  have  designedly  made  admis- 
sions inconsistent  with  the  defence  or  claim  which  he  proposes  to  set  up, 
and  another,  with  his  knowledge  and  consent,  so  acted  on  this  admission 
that  he  will  be  injured  by  allowing  the  admission  to  be  disputed ;  and 
this  rule  is  apparently  approved  in  Audenried  v.  Bettehg^  5  Allen  382. 

In  these  cases,  it  is  to  be  observed,  the  court  have  not  been  content 
with  saying,  in  reference  to  the  facts  before  them,  that  if  certain  things 
concurred  in  the  case  it  would  fall  within  the  equitable  doctrine,  and  the 
party  would  be  estopped,  but  they  have  undertaken  to  lay  down  a  strict 
legal  definition  of  general  application,  excluding  from  the  operation  of 
the  doctrine  all  cases  that  do  not  fall  within  the  terms  of  the  definition. 
Applying  the  rule,  as  laid  down  in  Hawes  v  Marchant,  to  the  present 
case  :  if  Horn  had  known  that  Cole  had  a  demand  against  Charles  E. 
Horn,  had  falsely  represented  to  Cole  that  the  goods  belonged  to  Charles 
with  the  design  to  deceive  him  and  induce  him  to  attach  the  goods  as 
the  property  of  Charles,  and  Cole,  relying  on  the  repriesentation,  had 
taken  the  goods  as  the  property  of  Charles,  and  as  Horn  intended,  yet, 
if  after  he  had  made  the  false  representation  he  did  not  know  that  the 
goods  were  taken  as  the  property  of  Charles,  and  assent  that  they  should 
be  80  taken,  he  would  not  be  estopped  to  set  up  his  own  title  in  the 
goods.  The  statement  that  another  party  must  have  acted  on  the  false 
statement  with  his  knowledge  and  assent  must  mean  this,  or  it  can  mean 
nothing;  for  he  could  not  know  that  he  had  acted  on  it  at  all  until  the 
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act  was  dooe  aijd  accomplished.  The  remark  of  Lord  Campbell  in 
Bbward  v.  Hudson,  qua  supra,  though  not  called  for  by  the  case,  is  to 
the  effect  that  the  representation  most  have  been  intended  to  deceive. 

These  authorities  would  seem  to  sustain  the  plaintiff's  counsel  fully  in 
his  position  that  the  false  representation  must  not  only  be  intended  to 
deceive,  but  also  to  deceive  the  identical  party  that  acted  on  them. 

There  are,  however,  authorities  of  equal  respectability,  and  in  greater 
numbers,  which  maintain  a  different  doctrine. 

In  England,  the  case  of  Fickard  v.  Sears  does  not  appear  to  have 
been  understood  as  intended  to  lay  down  a  complete  definition  Df  the 
equitable  doctrine  ezcludine  all  cases  that  could  not  be  brought  within 
the  terms  of  the  remarks  made  by  Lord  Dsnman.  In  Freeman  v.  Cookcj 
2  Ex.  664,  it  was  held  that  the  term  toUfuUy,  used  in  Ptckard  v.  Sears, 
was  not  to  be  understood  in  the  sense  o(  maliciously ;  and  that  whatever 
a  man's  real  meaning  may  be,  if  he  bo  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be  true,  and  believe  it  was 
meant  he  should  act  on  it,  and  he  did  act  on  it  as  true,  the  party  mak- 
ing the  representation  would  be  equally  precluded  from  contesting  its 
truth.  This  is  wholly  inconsistent  with  the  notion  that  an  intention 
to  deceive  is  an  essential  ingredient  of  the  representation,  which  pre- 
cludes the  party  making  it  from  showing  that  it  was  false.  So  in  Jorden 
V.  Money,  5  House  of  Lords  Cases  212,  it  was  held  not  to  be  necessary 
that  the  party  making  the  representations  should  know  that  they  were 
false ;  that  no  fraud  need  have  been  intended  at  the  time ;  but  if  the 
party  unwittingly  mislead  another,  you  must  add  that  he  has  misled 
him  under  such  circumstances  that  he  had  reasonable  ground  for  sup- 
posing that  the  person  whom  he  was  misleading  would  act  upon  what 
lie  was  saying. 

In  Gregg  v.  Wells,  10  A.  &  E.  90,  Lord  Denman  says :  "  Picknrd  r. 
Sears  was  in  my  mind  at  the  time  of  the  trial,  and  the  principle  of  that 
case  mav  be  stated  even  more  broadly  than  it  is  there  laid  down.  A 
party  who  negligently  or  culpably  stands  by  and  allows  another  to  con- 
tract OD  the  faith  and  understanding  of  a  fact  which  he  can  contradict, 
cannot  afterwards  dispute  that  fact  in  the  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving/*  This  shows  that  Lord 
DsNMAN  did  not  himself  understand  that  his  remarks  in  Pickard  v. 
Sears  were  to  be  taken  as  a  definition  and  limitation  of  the  equitable 
doctrine,  for  ho  says  the  principle  of  the  case  might  be  stated  more 
broadly  than  it  is  laid  down  there,  and  may  include  the  case  of  a  culpa- 
ble negligence.  So  Hohhs  v.  NorUm,  1  Vernon  136,  Hunsden  v.  Chey^ 
ney,  2  Id.  150,  Teasdale  v.  Teasdale,  13  Viner  539,  Burrowes  v.  Lock, 
10  Yes.  475,  before  cited,  show  that  the  practice  in  equity  does  not  re- 
quire that  there  should  in  all  cases  be  an  intention  to  aeceive,  or  even  a 
knowledge  that  the  representation  was  false. 

We  come  now  to  the  decisions  in  this  country,  which  give  a  broader 
application  to  this  doctrine  than  those  before  cited. 

In  DezeU  v.  OdeU^  3  Hill  221,  the  general  doctrine  is  said  to  be  that 
when  a  party,  either  by  his  declarations  or  his  conduct,  has  influenced 
a  third  person  to  act  in  a  particular  manner,  he  will  not  be  aAerwards 
permitted  to  deny  the  truth  of  the  admission  if  the  consequence  would 
be  to  work  an  injury  to  such  third  person,  and  that  in  such  case  it  must 
appear,  first  that  he  made  an  admission  which  is  clearly  inconsistent 
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with  the  evidence  he  pro|>08es  to  give,  or  the  claim  which  he  proposeiB 
to  set  up;  second,  that  the  party  has  acted  on  the  admission;  third,  that 
he  will  be  injured  bj  allowing  the  truth  of  the  admission  to  be  disputed. 
According  to  this  interpretation  of  the  equitable  doctrine,  it  would  seem 
not  to  be  necessary  that  the  representation  should  be  intended  to  deceive, 
or  that  the  party  making  it  should  know  it  to  be  false,  or  that  it  should 
be  intended  the  party  should  act  on  it,  who  does  so  in  fact,  and  is  de- 
ceived by  it.  The  rule  of  this  case  has  been  adopted  and  followed  in 
Newman  v.  Hook^*il  Miss.  207  ;  Garpenier  v.  StiUioeU,  12  Barb.  135, 
and  Eldred  v.  HazUtt,  33  Penn.  St.  316. 

In  Boe  v.  Jerome^  18  Conn.  138,  the  general  doctrine  is  stated  to  be, 
that  where  one  person  by  his  words  or  conduct  causes  another  to  believe 
in  a  certain  state  of  things,  and  thus  induces  him  to  act  on  that  belief 
so  as  injuriously  to  affect  his  previous  position,  he  is  concluded  from 
averring  a  different  state  of  things  as  existing  at  the  time ;  and  this 
rule  was  followed  in  the  later  cases  of  Gcncles  v.  Bacoriy  21  Conn.  451, 
and  Dyer  v.  Cody,  20  Id.  563 ;  and  in  Preston  v.  Mann,  25  Id.  118, 
it  is  said  that  the  doctrine  did  not  then  rest  on  any  determinate  legal 
test  which  will  embrace  all  transactions  to  which  the  general  principles 
of  equity,  in  which  it  originated,  demand  tha(  it  should  be  applied. 

Buchanan  v.  Moore,  13  S.  &,  K.  304,  306,  is  to  the  point  that  though 
the  party  believed  his  representation  to  be  true,  and  made  it  under  a 
mistake,  he  is  estopped  to  show  that  he  made  the  representation  inno« 
cently  believing  it  to  be  true,  provided  the  other  party  acted  on  it,  and 
had  reason  to  act  on  it,  as  true.  So  in  Strong  v.  Elhworth,  26  Yt.  366, 
it  is  said  by  Redfield,  C.  J.,  that  he  who  by  bis  words  or  actions,  or 
his  silence  even,  intentionally  or  carelessly  induces  another  to  do  an  act 
which  he  would  not  otherwise  have  done,  and  which  will  prove  injurious 
to  him  if  he  is  not  allowed  to  insist  on  the  fulfilment,  may  insist  on  such 
fulfilment,  and  that  the  doctrine  of  equitable  estoppels  lies  at  the  founda- 
tion of  morals.  In  Mitchell  v.  Reed,  9  Cal.  204,  it  was  held  that  where 
a  statement  made  to  a  third  person  is  not  confidential,  but  general,  and 
is  acted  on  by  others,  the  party  making  the  declaration  is  estopped  to 
deny  its  truth ;  that  the  intention  with  which  the  declaration  is  made  is 
not  material,  except,  perhaps,  where  it  is  Confidential.  This  case,  and 
Quirk  V.  Thomas^  6  Mich.  76,  are  authorities  that  to  work  the  estoppel  it 
is  not  necessary  the  declaration  should  be  made  to  the  party  who  acts  on 
it,  nor  in  his  presence,  nor  that  the  declaration  should  be  intended  to 
come  to  the  knowledge  of  any  particular  person. 

In  a  suit  at  law  to  recover  damages  for  a  false  affirmation  that  the 
signer  of  a  note  was  of  age,  it  was  decided,  in  Lobdell  v.  Baker,  1  Met. 
193,  that  it  was  not  necessary  to  allege  or  prove  that  the  defendant 
knew  the  signer  was  an  infant.  Wilde,  J.,  in  delivering  the  opinion  of 
the  court,  said :  '^  A  party  may  render  himself  liable  in  an  action  for 
damages  to  a  party  prejudiced  by  a  false  affirmation,  though  not  made 
with  any  fraudulent  intention."  This,  it  may  be  said,  is  not  directly  in 
point,  but  the  only  difference  is  in  the  form  of  the  remedy.  The  prin- 
ciple involved  is  the  same,  whether  the  question  is  raised  in  a  suit  to 
recover  damages  for  the  false  representation,  or  redress  is  sought  by 
estopping  the  party  to  prove  the  falsehood  of  the  representation.  Both 
cases  go  on  the  same  general  ground,  that  the  party  is  responsible  for 
the  consequences  of  his  false  representation. 
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There  are  Dumerons  authorities  that  it  is  not  necessary  to  the  estoppel 
that  the  declarations  or  conduct  should  he  intended  to  deceive  any 
particular  person  or  persons ;  that  if  they  were  intended  to  deceive 
generally,  or  were  of  such  a  character  and  made  in  such  circumstances 
that  it  must  have  heen  understood  they  were  likely  to  deceive,  and  any 
person  using  due  diligence  was  in  fact  deceived  hy  them,  it  is  enough  : 
Gregg  v.  Weth,  10  A.  &  E.  90 ;  WenddL  v.  Von  ReMselaer,  1  Johns. 
Ch.  353;  AdarM  CourUy  v.  Brovm,  16  Ohio  St.  78;  DezeUw.  OdeU,  3 
Hill  221 ;   Quirk  v.  Thoma$,  6  Mich.  76  j  MUcheU  v.  Reed,  9  Cal.  204. 

It  has  heen  declared  in  many  cases  that  this  equitable  estoppel  in- 
volves a  question  of  legal  ethics,  and  applies  wherever  a  party  has  made 
a  representation;  by  words  or  conduct,  which  he  cannot  in  equity  and 
good  conscience  prove  to  be  false;  and  that  this  kind  of  estoppel,  being 
a  broad  doctrine  of  equity,  cannot  be  limited  in  application  by  the 
terms  of  any  narrow  legal  definition.  In  the  Canal  Co.  v.  HcUhaway^ 
8  Wend.  483,  it  is  said  by  Sutherland,  J.,  that  the  party  is  estopped 
when  in  good  conscience  and  equity  he  ought  not  to  be  permitted  to 
gainsay  his  admission ;  and  in  the  same  case,  by  Nelson,  J.,  *<  from 
the  means  in  which  the  party  must  avail  himself  of  these  estoppels,  it 
is  obvious  there  can  be  no  fixed  and  settled  rules  of  universal  applica- 
tion." And  in  Dezell  v.  Odell,  3  Hill  325,  Bronson,  J  ,  adopting  the 
language  of  Nelson,  J.,  in  the  Gmal  Co.y.  Hathaway,  adds:  **  It  is 
a  question  of  ethics."  In  Strong  v.  Ellsworth^  26  Vt.,  Rkdfield,  J., 
■ays  the  doctrine  lies  at  the  foundation  of  morals.  In  Lucas  v.  Ilarty 
5  Iowa  415,  the  court  hold  that  **'  in  these  estoppels  there  can  be  no 
fixed  and  settled  rules  of  convenient  application  to  regulate  them  as  in 
technical  legal  estoppels ;  that  in  muny,  and  probably  in  most  instances, 
whether  the  act  or  admission  shall  operate  as  an  estoppel  or  not  must 
depend  on  the  circumstances  of  the  case,  though  there  are  some  general 
rules  which  may  materially  assist  in  the  examination  of  such  cases." 
In  the  application  of  these  general  rules  to  that  case,  the  court  decided 
that  the  acts  and  admissions  of  the  respondent  estopped  him  from 
asserting  his  title  to  the  property  in  question  ;  that  to  permit  him  to  do 
it  would  be  "  unconscionable,  and  contrary  to  that  fairness  and  honest 
dealing  which  courts  of  equity  seek  ever  to  promote  and  encourage/' 

In  IVosi  V.  The  Saratoga  Cb.,  5  Denio  154,  it  is  said  by  Beardslet, 
G.  J.,  that  8uoh  an  estoppel  is  a  (juestion  of  ethics,  and  is  allowed  to 
prevent  fraud  and  injustice,  and  exists  wherever  a  party  cannot  in  good 
conscience  gainsay  hb  own  acts  or  assertions.  I^eston  v.  Mann]  25 
Conn.  118,  is  strong  to  the  point  that  this  estoppel,  depending  on  a  broad 
doctrine  of  equity,  eannot  be  governed  in  application  by  narrow  and 
strict  rules  of  construction,  such  as  have  prevailed  in  legal  estoppels. 

In  some  if  not  most  of  the  cases,  in  which  it  is  said  that  if  a  party 
makes  representations  intending  to  deceive  the  party  that  acts  on  them, 
the  equiuble  estoppel  applies,  it  was  not  intended,  as  I  think,  to  lay 
down  a  rule  excluding  all  cases  that  did  not  fall  within  the  statement 
made  in  reference  to  the  facts  of  the  case  then  under  consideration  ; 
that  what  is  said  is  not  to  be  taken  as  a  rule  to  limit  and  define  the 
doctrine  and  exolude  all  other  cases.  They  say,  if  such  and  such  things 
coneor,  thu  cate  will  fall  within  the  doctrine ;  but  they  do  not  intend  to 
say  no  other  cases  are  within  it.  For  example,  in  Kinney  v.  Fanrnoorth, 
17  Conn.  361,  Storrs,  J.,  says  that  '*  admissions  which  have  been  the 
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means,  designedlyy  of  leadiog  others  to  a  particular  course  of  conduct, 
cannot  afterwards  be  conscientiooslj  retracted  by  one  who  has  made 
them/'  He^  could  not  have  intended  to  lay  down  the  rule  that  one 
would  in  no  case  be  estopped  by  a  representation  not  designed  to  deceive, 
because  the  same  judge,  in  j^eston  y.  Mann^  says :  "  The  doctrine  is 
not  reduced  to  the  limits  of  any  formula,"  and  **  whatever  the  Tnotipe 
may  be,  if  one  so  acts  or  speaks  that  the  natural  consequence  of  his 
words  or  conduct  will  be  to  influence  another  to  change  his  condition, 
he  is  legally  charged  with  the  intent  to  induce  the  other  to  belieye  and 
to  act  on  that  belief,  if  such  proves  to  be  the  result/' 

In  this  state  we  have  several  cases  where  the  general  question  has 
been  more  or  less  considered.  In  WeUs  v.  Pearce,  27  N.  H.  503,  the 
doctrine  of  equitable  estoppel  was  traced  to  its  origin  in  equity,  and  it 
was  held  that  if  the  owner  actively  encourages  the  purchase  of  his 
property  from  another,  he  will  be  precluded  from  claiming  it,  though  he 
was  not  aware  of  his  interest  at  the  time ;  which  is  clearly  in  conflict 
with  the  notion  that  the  representation  must  be  accompanied  with  an 
intention  to  deceive.  In  Davis  v.  Handy,  37  N.  EI.  65,  the  doctrine  of 
Wells  V.  Pearce  was  approved  and  applied.  In  the  recent  case  of  Drew 
V.  KimbaUy  43  N.  H.  285,  one  point  directly  involved  was,  whether  it 
was  necessary  that  the  party  to  be  e9topped  should  intend  to  deceive 
and  defraud  the  individual  to  whom  the  representation  was  made,  and 
who  set  up  the  defence ;  and  it  was  held  that  it  was  not  necessary. 
Indeed,  it  seems  to  me  that  it  would  be  trifling  with  a  doctrine  depend- 
ing on  equity  and  good  conscience  to  hold  otherwise.  So  if  a  repre> 
sentation  was  intended  to  deceive  one  man,  and  it  in  fact  deceived  and 
defrauded  another.  Then,  again,  if  the  representation  were  intended 
to  have  one  operation,  and,  as  it  turned  out,  deceived  and  defrauded  by 
another  method  not  contemplated  by  the  party  at  the^time,  but  still  the 
natural  consequence  of  the  representation,  it  would  be  quibbling  with  a 
doctrine  depending  for  its  application  on  the  morality  of  the  act  to  hold 
that  the  party  would  not  be  answerable  for  the  consequences  of  his  false 
and  fraudulent  representation  as  much  as  if  it  had  taken  effect  on  the 
party  and  in  the  manner  intended.  In  a  case  depending  on  a  question 
of  **  legal  ethics,"  it  would  bring  down  the  morality  of  the  law  to  a  very 
low  standard  to  hold  that  a  party  was  not  liable  for  the  wrong  caused  by 
his  fraud  to  one  man,  because  the  fraud  was  contrived  against  another. 

In  Drew  v.  Kimball  the  case  did  not  raise  the  precise  point  taken  in 
this  case.  But,  on  a  full  discussion  of  the  general  doctrine  and  a  review 
of  the  authorities,  the  court,  adopting  the  hypothetical  case  put  by 
Parke,  B.,  in  Freeman  v.  Cooke,  say :  ^'  If,  whatever  a  man's  inten- 
tions may  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  it  was  meant  he  should  act 
upon  it,  and  he  did  act  upon  it  as  true,  the  party  making  the  represen- 
tation would  be  equally  precluded  from  contesting  its  truth.  In  short, 
the  representations  are  to  be  regarded  as  vnl/ul  when  the  person  making 
them  means  them  to  be  acted  on,  or  if,  without  regard  to  intention,  he 
so  conducts  himself  that  a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  it  was  meant  he  should  act  on  it" 

There  have  been  several  other  cases  in  this  state  where  this  equitable 
doctrine  has  been  considered  and  applied :  Thompson  v.  Santmrn,  11 
N.  H.  201 ',  Simons  v.  Steele,  36  Id.  73 ;  McMilion  v.  Pottsmoath  Ins. 
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Co  ,  22  Id.  15 ;  OJUn  v.  Gove,  41  Id.  473 ;  CorheUv,  Nbrcross,  35  Id.  99, 
1 15  ;  Richardson  v.  Chickering,  41  Id.  380,  385.  Though  I  do  not  find 
that  the  precise  point  taken  here  for  the  plaintiff  has  been  directly 
decided  in  any  of  oar  cases,  yet  the  general  current  of  our  decisions  on 
the  subject  tends  to  a  liberal  application  of  the  doctrine  for  the  sup- 
pression of  fraud  and  dishonesty,  and  the  promotion  of  justice  and  fair 
dealing.  No  disposition  has  been  shown  in  the  courts  of  this  state  to 
treat  this  equitable  estoppel  as  odious,  and  embarrass  its  application  by 
attempts  to  confine  it  within  the  limits  of  a  narrow  technical  definition. 
We  are  content  to  follow  where  the  spirit  and  general  tone  of  these 
decisions  lead  :  and  'they  lead  plainly  to  the  conclusion,  that,  where  a 
man  makes  a  statement  disclaiming  his  title  to  property,  in  a  manner 
and  nnder  circumstances  such  as  he  must  understand  those  who  heard 
the  statement  would  believe  to  be  true,  and  if  they  had  an  interest  in 
the  subject,  would  act  on  as  true,  and  one,  using  his  own  means  of 
knowledge  with  due  diligence,  acts  on  the  statement  as  true,  the  party 
who  makes  the  statement  cannot  show  that  his  representation  was  false, 
to  the  injury  of  the  party  who  believed  it  to  be  true  and  acted  on  it  as 
such  ;  that  he  will  be  liable  for  the  natural  consequences  of  his  repre- 
sentation, and  cannot  be  heard  to  say  that  the  party  actually  injured 
was  not  the  one  he  meant  to  deceive,  or,  that  his  fraud  did  not  take 
effect  in  the  manner  he  intended. 

Our  conclusion  is,  that,  on  the  facts  which  the  verdict  has  established, 
the  plaintiff  was  estopped  to  show  his  representation  that  the  goods 
belonged  to  Charles  £.  Horn  to  be  false,  though  he  did  not  know  that 
the  defendant  Cole  had  any  demand  agaiust  Charles  E.  Horn,  and  though 
he  had  not  Cole  in  his  mind  as  the  party  whom  he  meant  to  deceive.    * 

Judgment  on  the  verdict. 


RECENT   ACTS    OF    CONQRESS.i 

Attornxt*. — An  act  to  prevent  certain  officers  of  the  tJuited  States 
and  Tercitories  from  practising  as  aitomeys  or  solicitors  in  courts  of  the 
United  States  in  certain  cases.     Approved  January  16th  1873. 

This  act  provides  that  no  clerk,  assistant  or  deputy  clerk  of  any  terri- 
torial, district  or  circuit  court,  or  of  the  Court  of  Claims  or  the  Supreme 
Court  of  the  United  States,  or  marshal  or  deputy  marahal  of  the  United 
States  within  the  district  for  which  he  is  appointed,  shall  act  as  solicitor, 
proctor,  attorney  or  counsel  in  any  case  depending  in  either  of  said  courts, 
or  in  any  district  for  which  he  is  acting  as  such  officer,  under  penalty  of 
being  stricken  from  the  roll,  and  if  a  marshal  or  deputy  marshal,  of 
dismissal  from  office. 

Attorneys— Members  of  Congress. — An  act  to  amend  an  act 
entitled  "  An  act  relating  to  members  of  Congress,  heads  of  Departments, 
and  other  officers  of  the  Government,"  approved  June  11th  1864.  Ap- 
proved January  16th  1873. 

1  We  are  indebted  for  this  FVnopsis  of  recent  legislation  to  Benjamin  Vavirhn 
Abbott,  E«q.,  Commissioner  to  revise  the  United  States  Statutes. — Ed.  A.  L.  R. 
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The  former  law  forbade  any  member  of  the  Senate  or  House  of  Rep- 
resentatives, while  in  office,  or  any  Departmental  officer  to  receive,  or 
agree  to  receive,  any  compensation  for  any  services  to  any  person  in 
relation  to  any  proceeding,  claim,  &c.,  or  other  matter  or  thing  in  which 
the  United  States  is  a  party,  or  directly  or  indirectly  interested  before 
any  department,  court-martial,  bureau  officer,  or  any  civil,  military  or 
naval  commission  whatever ;  and  deckred  his  doing  so  punishable  by 
fine  and  imprisonment. 

The  new  law  extends  the  prohibition  and  penalty  to  delegates  from 
the  territories  and  District  of  Columbia. 

Bankruptcy — Corporations. — An  act  to  amend  an  act  entitled 
"  An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  March  2d  1867."  Approved  February  13th 
1873. 

This  act  declares  "  that  whenever  a  corporation  created  by  the  laws 
of  any  6tat«,  whose  business  is  carried  on  wholly  within  the  state  creating 
the  same,  and  also  any  insurance  company  so  created,  whether  all  it^ 
business  shall  be  carried  on  in  such  state  or  not,  has  had  proceedings 
duly  commenced  against  such  corporation  or  company  before  the  courts 
of  such  stato  for  the  purpose  of  winding  up  the  affairs  of  such  corpora- 
tion or  company,  and  dividing  its  assets  ratably  among  its  creditors, 
and  lawfully  among  those  entitled  thereto,  prior  to  proceedings  having 
been  commenced  against  such  corporation  or  company  under  the  bank- 
rupt laws  of  the  United  States,  any  order  made  or  that  shall  be  made 
by  such  court,  agreeably  to  the  state  law,  for  the  ratable  distribution  or 
'payment  of  any  dividends  of  assets  to  the  creditors  of  such  corporation 
or  company,  while  such  stat«  court  shall  remain  actually  or  constructively 
in  possession  or  control  of  the  assets  of  such  corporation  or  company, 
shall  be  deemed  valid,  notwithstanding  prooeedings  in  bankruptcy  may 
have  been  commenced  and  be  pending  against  such  corporation  or 
company." 

Banrruptct — Exemptions. — An  act  to  declare  the  true  intmt 
and  meaning  of  the  act  approved  June  8th  1872.  amendatory  of  the 
General  Bankrupt  Law.     Approved  March  3d  1873. 

This  act  declares  that  it  was  the  true  intent  and  meaning  of  the  act 
of  June  8th  1872,  that  the  exemptions  allowed  the  bankrupt  by  the  said 
amendatory  act,  shall  be  the  amount  allowed  by  the  constitution  and 
laws  of  each  state,  respectively,  as  existing  in  the  year  1871 ;  and  that 
such  exemptions  be  valid  against  debts  contracted  before  the  adoption 
and  passage  of  such  state  constitution  and  laws,  as  well  as  those  con- 
tracted afler  the  same,  and  against  liens  by  judgment  or  decree  of  any 
state  court,  any  decision  of  any  snch  court  rendered  since  the  adoption  and 
passage  of  such  constitution  and  laws  to  the  contrary  notwithstanding. 

CoNTESTSD  Elections. — An  act  supplemental  to  and  amendatory  of 
an  act  to  prescribe  the  mode  of  obtaining  evidence  in  cases  of  contested 
elections,  approved  February  19th  1851.     Approved  January  10th  1873. 

Sections  one  and  two  prescribe  the  time  within  which  testimony,  in 
cases  where  a  contest  arises  as  to  election  of  a  Representative  in  Con- 
gress, may  be  taken,  and  authorise  depositions  of  witnesses  to  be  taken 
in  the  districts  in  which  they  reside.     Sections  three  and  four  prescribe 
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the  coarse  of  the  examiDiDg  officers  anywhere  throughout  the  United 
States  in  taking  depositions  and  returning  them. 

Cruelty  to  Animals. — An  act  to  prevent  cruelty  to  animals  while- 
in  transit  by  railroad  or  other  means  of  transportation  within  the  United 
States.     Approved  March  3d  1873. 

This  act  provides  that  no  railroad  company  whose  road  forms  any  part 
of  a  line  of  road  over  which  animals  shall  be  conveyed  from  one  state 
to  another,  or  the  owners  or  masters  of  steam,  sailing,  or  other  vessels, 
carrying  animals  from  one  state  to  another,  shall  confine  them  for  a 
longer  period  than  twenty-eight  consecutive  hours,  without  unloading 
for  rest,  water  and  feeding,  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  from  so  unloading  by  storm  or  other  accidental 
causes.  In  estimating  such  confinement  the  time  during  which  the 
animals  have  been  confined  without  such  rest  on  connecting  roads  shall 
be  included.  Animals  so  unloaded  shall  be  properly  fed  and  watered 
during  such  rest  by  the  owner  or  person  having  the  custody  thereof,  or 
in  case  of  his  default  in  so  doing  then  by  the  railroad  company  or  owners 
or  masters  of  boats  or  vessels  transporting  them,  and  they  shall  have  a 
lien  upon  such  animals  for  food>  care  and  custody  furnished.  A  penalty 
of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars  is 
imposed.  When  animals  are  carried  in  cars,  or  vessels  in  which  they 
have  proper  food,  water,  space,  and  opportunity  for  rest,  they  need  not 
be  unloaded.  The  penalty  shall  be  recovered  by  civil  action  in  the  name 
of  the  United  States,  in  the  Circuit  or  District  Court  of  the  United 
States  holden  within  the  district  where  the  violation  is  committed,  or 
where  the  person  or  corporation  resides  or  carries  on  business. 

Any  person  or  corporation  entitled  to  a  lien  under  the  act  may  enforce 
the  same  by  a  petition  filed  in  the  District  Court  of  the  United  States 
holden  within  the  district  where  the  food,  care  and  custody  shall  have 
been  furnished,  or  where  the  owner  or  custodian  of  the  property  resides; 
and  the  court  shall  have  power  to  issue  all  suitable  process  for  the 
enforcement  of  such  lien  by  sale  or  otherwise,  and  to  compel  the  pay- 
ment of  all  costs,  penalties,  charges  and  expenses  of  proceedings  under 
this  act. 

Obscene  Literature. — An  act  for  the  suppression  of  trade  in 
and  circulation  of  obscene  literature  and  articles  of  immoral  use.  Ap- 
proved March  3d  1873. 

Section  one  of  this  act  contains  stringent  provisions  punishing  by 
fine  and  imprisonment  all  dealings  in  or  advertisements  of  obscene 
publications,  articles  of  immoral  use,  medicine  to  prevent  conception  or 
cause  abortion,  &c.,  committed  within  the  District  of  Columbia,  the  terri- 
tories, or  any  other  place  within  the  exclusive  jurisdiction  of  the  United 
States. 

Section  two  enlarges  and  extends  the  previous  provisions  of  law  relative 
to  the  transportation  of  any  such  articles  through  the  mails;  and  section 
three  prohibits  their  being  imported  through  the  custom-houses. 

Section  four  imposes  a  punishment  upon  any  officer,  agent  or  em- 
ployee of  the  United  States  who  aids  or  abets  any  violation  of  the  pre- 
ceding provisions. 

Section  five  authorizes  search  for,  and  destruction  of  any  of  the 
prohibited  articles. 
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Pensions. — An  act  to  revise,  consolidate  and  amend  the  laws  re- 
lating to  pensions.     Approved  March  3d  1873. 

This  act  enlarges  and  liberalizes  the  former  acts,  re-enacting  nearly 
'all  former  provisions,  as  well  as  extending  many  of  them.  Among  the 
new  provisions  are  the  following :  All  pensioners  who  have  lost  a  leg 
above  the  knee,  and  are  so  disabled  thereby  that  they  cannot  use  an 
artificial  limb,  shall  be  rated  in  the  second  class  and  receive  $24  ))er 
month;  all  who  have  lost  the  hearing  of  both  ears  receive  $13  per 
mouth.  Section  five  provides  that  the  rate  of  $18  per  month  may 
be  proportionately  divided  for  any  degree  of  disability  established  for 
which  the  second  section  makes  no  provision ;  the  old  law  provides 
for  no  rate  between  $8  and  $18  per  month.  In  the  organization  of  the 
pension  bureau  important  changes  are  made.  The  new  law  provides  for 
the  appointment  by  the  President  of  a  Deputy  Commissionei*  of  Pen- 
sions, with  a  salary  of  $2500  per  annum.  The  efficiency  of  the  bureau 
is  also  increased  by  the  provision  for  the  appointment  of  a  duly  qualified 
surgeon  as  medical  referee,  who  shall  have  charge  of  the  revision  of 
reports  of  examining  surgeons. 

Post-Office — Franking  Privilege. — An  act  to  abolish  the  frank- 
ing privilege.     Approved  January  31st  1873. 

Post-Office— Mail  Matter. — An  act  to  amend  the  one  hundred 
and  thirty-third  section  of  an  act  approved  June  8  th  1872,  entitled  "An 
act  to  revise,  consolidate  and  amend  the  statutes  relating  to  the  Post- 
Office  Departmeut."     Approved  January  9th  1873. 

The  effect  of  this  statute  is  to  authorize  the  transmission  by  mail  of 
packages  of  seeds,  cuttings,  bulbs,  roots,  and  scions  of  any  weight,  for 
each  package  not  exceeding  four  pounds,  at  a  rate  of  postage  of  one  cent 
for  each  two  ounces  or  fractions  of  an  ounce  of  such  package. 

By  the  previous  law  such  packages  sent  through  the  mail  could  not 
exceed  twelve  ounces  in  weight. 

Practice — Letters  Rogatory. — An  act  to  regulate  the  taking  of 
testimony  in  certain  cases.     Approved  March  3d  1873. 

This  act  provides  that  no  witness  shall  be  compelled  to  testify  "  under 
letters  rogatory,  issued  or  to  be  issued  from  any  court  in  any  foreign 
country,  in  any  suit  or  proceeding  in  which  the  government  of  such 
foreign  country  shall  be  a  party  of  record  or  in  interest,  except  for  the 
purpose  of  answering  specific  written  interrogatories  issued  with  and 
accompanying  such  letters  rogatory,  and  addressed  to  such  witness : 
Provided^  That  when  counsel  for  all  the  parties  attend  the  examination, 
they  may  consent  that  questions  in  addition  to  those  accompanying  the 
letters  rogatory  may  be  put  to  the  witness,  unless  the  letters  rogatory 
exclude  such  additional  interrogatories."  And  no  witness  shall  be  re- 
quired on  examination,  under  letters  rogatory,  to  make  any  disclosure  or 
discovery  which  shall  tend  to  criminate  him. 

Shipping  Commissioner. — An  act  to  amend  section  twelve  of  an 
act  entitled  ^^  An  act  to  authorize  the  appointment  of  shipping  commis- 
sioners," (fee,  approved  June  7th  1872.     Approved  January  15th  1873. 

The  act  here  referred  to  is  the  well-known  act  passed  last  year  pre- 
scribing the  general  rule  that  seamen  for  merchant  vessels,  with  certain 
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exceptions,  sbould  be  shipped  bj  an  agreement  in  writing  specifying 
certain  terms  and  stipulations,  and  signed  in  the  presence  of  a  ^*  shipping 
commissioner.''  The  new  act  provides  that  the  above  requirement  shall 
not  apply  to^ei^sels  when  engaged  in  trade  between  the  United  States 
and  the  i^ritinh  North  American  possessions,  or  the  West  India  islands, 
or  the  Kepubllc  of  Mexico. 


ABSTRACTS    OF    RECENT    AMERICAN    DECISIONS. 

suprbmb  court  of  illinois.^ 

supreme  court  of  indiana.' 

court  of  appeals  of  maryland* 

supreme  judicial  court  of  new  hampshire.^ 

court  of  chancery  of  new  jersey.* 

Bills  and  Notes. 

Alteration — Burden  of  Proof. — In  an  action  on  a  note  negotiable  by 
the  law  merchant,  where  the  defendant  alleges  an  alteration  of  the  note 
after  he  had  signed  it,  if  there  be  no  indication  of  such  alteration  ap- 
pearing on  the  face  of  the  note,  the  burden  of  this  issue  is  upon  the 
defendant :  Meikel  v.  State  Savings  Institution^  36  Ind. 

Contract — Set-off — Estoppel, — When  a  promissory  note  negotiable 
under  the  statute  is  executed,  and  subsequently  the  payee  of  the  note 
makes  a  written  agreement  that  he  will  accept  as  payment  upon  the  note 
any  legal  claims  against  him  that  the  person  who  has  executed  the  note 
may  obtain  :  such  agreement  does  not  in  any  manner  change  the  rights 
of  the  parties:   Goldihwait  and  Another  v.  Bradford,  36  Ind. 

After  notice  to  the  payor  of  an  assignment  of  the  note  to  a  third 
party,  he  cannot  by  subsequent  purchase  of  claims  against  the  original 
payee  of  the  note,  entitle  himself  to  a  set>off  against  the  holder  :  Id. 

In  a  suit  against  the  payee  of  a  note  to  have  the  same  declared  paid, 
the  complaint  recited  that  the  defendant  "  claimed  that  he  had  sold  and 
assigned  the  said  note  and  mortgage  to"  a  third  party,  ^^  whom  plaintiff 
makes  defendant  hereto;"  and  said  third  party  filed  an  answer,  to  which 
plaintiffs  demurred,  without  moving  to  strike  out  the  answer:  Meld, 
that  plaintiffs  were  estopped  from  denying  that  the  person  so  answering 
was  a  proper  party  defendant :  Id. 

Conflict  of  Laws.    See  Contract. 
Constitutional  Law 
Critninal  Law — Marriage  between   Whites  and  Blacks — Fourteenth 

>  From  Hon.  N.  L,  Freeman,  Reporter  ;  to  appear  in  57  Ills.  Rep. 
<  From  Jas.  B.  Black,  Esq.,  Repcfrter ;  to  appear  ia  36  Ind.  Rep. 

*  From  J.  S.  Stockett,  Esq.,  Reporter ;  to  appear  in  S6  Md.  Rep. 

*  From  J.  M.  Shirlev,  Esq.  Reporter  ;  to  appear  in  51  N.  H.  Rep. 

^  From  C.  £.  Green,  Esq.,  Reporter ;  to  appear  in  vol.  8  of  his  Reports. 


Digiti 


zed  by  Google 


320  ABSTRACTS  OF  RECENT  DECISIONS. 

AmendTnent — Civil  RighU  Bill. — Neither  the  Fourteeoth  AmeDdment 
to  the  ConstitutioD  of  the  TJoited  States  dot  the  Civil  Rights  hill  paused 
hy  Congress,  has  impaired  or  abrogated  the  laws  of  this  state  on  the 
subject  of  the  marriage  of  whites  and  negroes.  Such  a  union  between 
members  of  the  different  races  is  a  criminal  offence  by  the  statutes  f$f 
this  state :   The  State  v.  Gibson,  36  Ind. 

Contract. 

Illegal  will  not  he  enforced^  though  it  might  he  valid  in  the  State  where 
it  was  made — Comity — Lottery — Partnership — Equity — Uncertainty  of 
Bill. — ^Uncertainty  in  material  allegations  is  not  fatal  to  a  bill  whose 
object  is  the  discovery  of  uncertain  facta  alleged  to  be  entirely  in  the 
defendant's  knowledge :    Watson  v.  Murray^  8  C.  E.  Green. 

A  bill  by  a  partner  of  a  lottery-firm  against  his  copartners  for  disco- 
very, for  a  sale  of  the  property  and  a  distribution  of  the  proceeds,  will 
not  be  entertained  by  this  court :  Id, 

Even  were  the  partnership-contracts  entered  into  in  states  where  such 
contracts  are  legal,  this  court  will  not  enforce  or  administer  them  :  Id. 

A  contract  which,  though  valid  and  would  be  enforced  in  the  state 
where  it  was  made,  is  in  violation  of  a  public  law  of  this  state,  will  not 
.  be  enforced  here  on  the  ground  of  comity  :  Id. 

It  will  not  avail  the  complainant  that  .his  suit  is  not  to  enforce  an  ille- 
gal  contract,  but  simply  to  compel  an  account  and  distribution  of  profits 
already  made  ;  such  distinction  cannot  be  invoked  where  the  illegal  act 
is  also  a  misdemeanor,  punishable  by  fine  and  imprisonment :  Id. 

Damages.     See  Municipal  Corporation  ;   Trespass ;    Vendor. 

Debtor  and  Creditor. 

Resulting  Trust — Gift  to  Wife  or  Child— Fraud  of  Creditors — 
Mortgage. — If  a  man  when  insolvent  or  in  debt  advances  money  as  a 
gifl  to  his  wife  or  her  father,  they  being  at  the  time  ignorant  of  the  in- 
debtedness or  insolvency,  and  the  donees  receive  the  money  in  good 
faith,  supposing  that  the  donor  was  perfectly  solvent,  and  that  the  gifib 
could  not  injure  his  creditors,  present  or  future,  and  was  not  intended 
for  such  purpose,  and  purchase  property  or  enter  into  business  with  the 
money,  but  afterwards,  upon  learning  of  the  embarrassment  of  the 
donor,  pay  him  back  in  full  the  amount  received,  there  is  no  fraud  in 
such  transaction,  or  any  other  ground  to  infer  or  create  a  trust  for  future 
or  even  existing  creditors  in  the  property  purchased,  and  its  advances,  or 
in  the  profits  of  the  business  after  the  money  is  returned,  or  even  while 
it  is  kept  in  good  faith  :    Wheeler  v.  Kirtland^  8  C.  E.  Green. 

A  trast  is  held  to  result  by  operation  of  law,  when  one  purchases  land 
with  his  own  money  and  takes  the  conveyance  in  the  name  of  another ; 
in  such  case  the  title  is  deemed  to  be  in  trust  for  him  who  advanced  the 
money :  Id. 

If  one  purchase  land  and  take  the  title  in  the  name  of  his  wife  or  child, 
it  will  be  held  to  be  a  settlement  on  the  wife,  or  an  advancement  to  the 
child,  unless  it  is  shown  to  have  been  otherwise  intended,  and  no  trust 
will  result:  Id. 

But  in  such  case,  if  the  purchaser  takes  the  deed  in  the  name  of  his 
wife  or  child  for  the  purpose  of  defrauding  or  delaying  creditors,  and 
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not  for  the  purpose  of  making  a  settlement  or  advancement,  a  trust  will 
result  to  the  purchaser,  and  the  land.be  liable  to  his  debts :  Id. 

When  the  person  to  whom  the  conveyance  is  made  makes  the  bargain 
for  the  purchase  for  bis  own  benefit,  and  obtains  part  or  even  the  whole 
of  the  purchase-money  from  another,  who  knows  that  it  is  to  be  paid 
for  a  conveyance  to  the  grantee.for  his  own  benefit,  no  resulting  trust 
can  arise:  Id. 

When  a  wife  purchases  real  estate  for  her  own  benefit,  and  the  pur- 
chase is  understood  to  be  made  for  that  purpose  by  the  husband,  and 
he  advances  the  money  therefor  as  a  gift,  no  resulting  trust  is  thereby 
created  in  him  for  the  benefit  of  his  creditors :  Id. 

When  the  person  to  whom  the  conveyance  is  made  pays  part  of  the 
purchase-money,  no  trust  results  to  any  one  who  advances  the  residue, 
unless  the  part  of  the  purchase-money  paid  by  him  in  whose  favor  the 
resulting  trust  is  sought  to  be  enforced  is  shown  to  have  been  paid  for 
some  specific  part  or  distinct  interest  in  the  estate  for  some  aliquot  part, 
a  general  contribution  of  a  sum  of  money  toward  the  entire  purchase  is 
not  sufficient:  Id. 

A  mortgage  given  by  a  husband  to  a  trustee  for  his  wife,  after  he  had 
become  a  member  of  a  firm  of  which  she  had  gone  out,  to  secure  to  her 
the  capital  which  she  had  contributed  to  the  firm,  but  which  had  be- 
come insolvent  before  she  left  it,  is  void  as  against  creditors  of  the 
firm:  Id. 

A  mortgage  given  by  a  father  to  secure  to  a  son  money  of  the  son 
used  by  the  father  in  the  business  of  the  firm,  though  given  when  the 
firm  was  insolvent,  is  valid  :  Id. 

Mortgage  reformed  by  substituting  "  heirs"  for  "  successors,"  it  having 
been  the  evident  intention  to  mortgage  the  fee,  such  reformation  will 
not  aflPect  a  subsequent  judgment,  the  record  of  the  mortgage  being  the 
only  notice  at  the  entry  of  the  judgment,  and  that  notice  being  of  a 
conveyance  for  life  only :  Id, 

Easement. 

Prescription — Title  hy  User. — A.  was  the  owner  of  adjoining  farms, 
Nos.  1  and  2.  Upon  No.  2  was  a  well,  from  which  B.,  occupying  No.  1 
by  permission  of  A.,  with  the  understanding  that  he  would  subsequently 
purchase  i%,  was  accustomed  to  draw  water  for  use  upon  the  premises. 
This  occupation  continued  thus  by  permission  about  eighteen  years, 
when  B.  acquired  a  legal  title  thereto  by  purchase.  In  these  circum- 
stances he  drew  water  at  his  pleasure  from  the  well  for  more  than 
twenty  years,  when  sucb  use  of  the  well  was  forbidden  and  interrupted 
by  C,  who  had  purchased  No.  2.  Held^  that  B.  had  acquired  no  title 
to  the  use  of  the  well  by  twenty  years'  enjoyment  thereof:  Stevens  v. 
DennaU,  51  N.  H. 

Where  the  plaintiff  brought  an  action  for  the  interruption  of  the 
enjoyment  of  a  well,  as  an  easement  appurtenant  to  his  estate  and  pos- 
session,— heldy  that  it  was  not  competent  for  him  to  show  that  the  same 
well  had  been  used  for  sixty  years  as  a  public  watering-place  :  Id, 

Merger — Creation  hy  Implication, — No  one  can  have  an  easement  in 
his  own  lands,  and  if  an  easement  exists,  if  the  owner  of  the  dominant 
or  servient  tenement  acquire  the  other,  the  easement  is  extinguished : 
DiKston  V.  Leddellj  8  C.  E.  Green, 
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But  if  the  owner  of  a  tract  of  land  of  which  one  part  has  had  the 
benefit  of  a  drain,  water-pipe,  or  watercourse,  or  olher  artificial  advan- 
tage in  the  nature  of  an  easement  through  or  in  the  other  part,  sells  or 
devises  either  part,  an  easement  is  created  by  implication,  in  or  to  the 
other  part  And  this  is  the  case  even  if  it  is  the  servient  part  that  is 
sold  or  devised.  But  this  is  confined  to  continuous  and  apparent  ease- 
ments :  Id. 

The  testator  devised  to  the  defendant  a  tract  of  land  on  which  were 
a  saw-mill,  dam  and  mill-pond.  He  devised  to  the  complainant  a  farm 
through  which  the  mill-stream  flowed  to  the  defendant's  land.  By  a 
subsequent  clause  in  the  will  he  gave  to  the  defendant,  as  appurtenant 
to  the  saw-mill  upon  the  tract  devised  to  him,  '^  the  right  to  the  owners 
of  the  mill  at  all  times  thereafter  to  raise  the  wat«r  in  the  pond  till  the 
surface  of  the  water  should  reach  a  mark  *  *  *  on  a  rock,"  &c. 
The  testator  directed  that  the  land  devised  to  the  complainant  should 
be  '^  subject  to  said  right  and  privilege  as  aforesaid,  and  subject  to  such 
flowage  and  damage  as  might  be  consequent  on  such  rabing  of  the 
water."  HeM^  that  the  defendant  is  restricted  to  the  mark  in  the  rock 
as  the  limit  to  which  he  can  raise  tfie  water  on  the  complainant's  land. 
The  clause  limiting  the  right  of  flowage  restricts  the  defendant  from 
raising  the  water  to  the  height  to  which  it  was  raised  by  the  dam  at 
the  testator's  death  :  Id, 

The  clause  restricting  the  height  to  which  the  defendant  may  raise 
the  water  on  complainant's  land  does  not  limit  the  height  at  which 
defendant  may  keep  his  dam,  except  that  he  cannot  keep  it  at  any 
height  in  such  a  state  that  it  throw  bac^  water  higher  than  the  limit  so 
fixed :  Id, 

Equity.     See  Contract;  Mortgage;   Vendor. 

Complainant  must  he  free  from  Negligence. — Where  a  party  has  suf- 
fered judgment  to  go  against  him  in  a  suit  at  law  when  he  had  a  valid 
defence,  a  court  of  equity  will,  as  a  general  rule,  refuse  to  relieve  him  : 
Robinson  v.  Wheeler,  51  N.  H. 

If  a  discovery  is  needed  to  enable  him  to  establish  his  defence,  he 
will  be  required,  ordinarily,  to  seek  it  while  the  suit  at  law  is  pending, 
or  equity  will  not  relieve  him  :  Id. 

If  any  fact  is  disclosed  that  clearly  shows  it  to  be  contrary  to  equity 
and  good  conscience  to  execute  a  judgment  obtained  at  law,  and  the 
party  could  not  avail  himself  of  it  as  a  defence,  or  was  prevented  doing 
it  by  accident  or  the  fraud  of  the  other  party,  unmixed  with  any  fault 
or  negligence  of  himself  or  his  agents,  he  may  apply  to  equity  for  relief: 
Id. 

But  if  his  defence  at  law  fails  because  he  could  not  be  a  witness  for 
the  reason  that  the  other  party  is  an  administrator,  his  bill  in  equity  not 
disclosing  any  new  and  decisive  evidence,  but  merely  seeking  a  new  trial, 
the  bill  will  be  held  bad  on  demurrer:  Id. 

Issue — Laches  in  applying  for — Nuisance. — Where  a  question  was  one 
proper  to  be  tried  on  an  issue  directed,  if  such  issue  had  been  applied 
for,  but  both,  parties  have  proceeded  to  take  testimony  at  great  length 
and  allowed  the  hearing  to  be  brought  on  without  applying  for  an  issue,, 
it  is  the  province  and  duty  of  this  court  to  decide,  if  the  evidence  is 
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such  that  the  court  can  arrive  at  a  satisfactory  coQcIusion :  JDmton  v. 
LeddeU,  8  C.  K.  Green. 

Where  the  fact  of  a  nuisanee  is  clear,  especially  when  it  is  not  dis- 
puted, a  court  of  equity  will  interfere  without  a  trial  at  law :  Id. 

Estoppel.    See  Sunday. 

By  tcitnestinff  Deed. — If  a  party  claiming  the  right  to  ihc  use  of  a 
well  situated  upon  premises  about  to  be  conveyed  by  deed,  being  present 
at  the  execution  of  the  deed  and  understanding  its  contents,  signs  the  same 
as  a  witness  thereto  and  docs  not  disclose  to  the  purchaser  the  fact  that  he 
had  any  claim  to  the  use  of  the  well,  and  if  the  purchaser,  being  ignorant 
of  the  party's  claim,  would  not  have  purchased  if  he  had  known  thereof, 
the  party  will  not  be  permitted,  in  an  action  against  the  purchaser,  to 
set  up  his  claim  to  the  use  of  the  well,  even  though  his  omission  to 
disclose  the  same  was  only  an  act  of  gross  negligencei  and  not  of  bad 
faith  :  Stevens  v.  Dennett^  51  N.  H. 

The  distinction  between  an  equitable  and  a  legal  estoppel  by  matter 
VI pais  commented  upon :  /(/. 

False  Imprisonment. 

Pleadings — Demurrer. — Where  a  plea  justifies  an  imprisonment  under 
an  order  of  the  county  court,  but  the  defendant  admits  that,  as  the 
attorney  of  a  creditor  of  the  estate,  he  procured  the  arrest  and  imprison- 
ment, and  attempts  to  set  up  in  his  plea  the  facts  upon  which  the  arrest 
and  committal  were  made,  the  pica  should  show  all  the  facts  necessary 
U>  give  the  court  jurisdiction,  and  such  a  compliance  with  the  statute 
as  justified  the  county  court  in  issuing  the  attachment  and  ordering  the 
committal :    Von  Ketler  v.  Johnson^  57  Ills. 

Former  Recovery. 

Evidence — Bar  of  Former  Judgment — Different  Parties. — In  a  suit 
between  two  persons,  a  judgment  between  other  parties  than  those  to 
the  action  pending  cannot  be  used  as  a  bar  to  a  recovery,  nor  can  such 
a  judgment  between  the  same  parties  be  so  used  unless  the  former  suit 
was  for  the  identical  same  cause  of  action,  and  the  same  breaches  sued 
for  in  the  action  being  tried :  Miller  v.  McManis^  57  Ills. 

A  plea  of  former  recovery  is  not  sustained  by  the  record  of  a  judg- 
ment on  an  agreement  of  a  different  date,  nor  is  such  evidence  admissi- 
ble because  of  the  variance.  Nor  can  the  record  of  a  judgment  on  an 
agreement  entered  into  in  1864,  be  read  in  evidence,  under  a  plea  of 
former  recovery,  to  an  action  on  contracts  entered  into  in  1863  and  1866. 
This  proof  is  variant  and  does  not  sustain  the  plea :  Id. 

Fraud.     See  Debtor  and  Creditor. 

Husband  and  Wife.     See  Debtor  and  Or&litor, 

Agreement  hy  Wife  to  convey — Equity — Parties. — An  agreement  to 
convey  from  one  married  woman  to  another  is  inoperative  and  void  : 
Tunnard  v.  Litfell,  8  C.  E.  Green. 

To  a  bill  by  a  feme  covert,  by  her  next  friend,  for  her  Separate  estate, 
her  husiband  is  a  necessary  party  :  Id. 
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Insurance. 
Parol  Testimony — Damages — Double  Insurances —  Contribution,. — *• 
Where  a  policy  of  insurance  states  that  'Hhe  company  injures  the  Bal- 
timore Warehouse  Company  against  loss  or  damage  by  fire  to  the  amount 
of  $20;000  on  merchandise  their  own,  or  held  by  them  in  trust,  or  in 
which  they  have  an  interest  or  liability/'  parol  proof  is  not  admissible 
to  show  that  the  policy  does  not  cover  ^'  merchandise  their  own,"  &c.,  as 
therein  stated ;  but  was  intended  to  cover  the  merchandise  only  under 
certain  circumstances;  and  if  the  said  merchandise  was  insured  by  the 
owners  thereof  in  other  companies^  that  the  interest  of  the  warehouse 
company  in  said  policy  was  not  insured  at  all :  Hough  v.  ha,  Co.,  36  Md. 

The  Baltimore  Warehouse  Company,  which  received  goods  on  storage, 
and  issued  receipts  or  certificates  therefor  to  the  depositors,  effected  an 
insurance  in  the  Associated  Fireman's  Company  for  $10,000,  against 
loss  by  fire  for  one  year,  ^'  on  merchandise  generally,  hazardous  or  extra 
hazardous,  held  by  them,  or  in  trust,  contained"  in  a  particular  ware- 
house; they  also  took  out  a  policy  in  the  Home  Insurance  Company,  to 
the  amount  of  $20,000,  *^  on  merchandise,  hazardous  or  extra  hazardous, 
their  own,  or  held  by  them  in  trust,  or  in  which  they  had  an  interest  or 
liability,'^  contained  in  the  same  warehouse.  The  appellants,  on  the 
20th  of  June  1870,  deposited  fifleen  bales  of  cotton  in  the  san^  ware- 
house, and  received  a  receipt  or  certificate  therefor  from  the  Warehouse 
Company,  and  on  the  same  day  procured  a  policy  of  insurance  on  the 
cotton  so  deposited  from  the  appellee.  On  the  /27th  of  June  they  de- 
posited thirteen  bales,  for  which  a  like  receipt  was  given,  and  on  the 
same  day  they  effected  an  insurance  for  the  cotton  with  the  appellee. 
Under  the  policies  issued  to  the  appellants,  the  loss,  if  any,  was  payable 
to  the  Baltimore  Warehouse  Company.  The  appellants  had  other  cotton 
to  a  large  amount  stored  with  the  Warehouse  Company.  The  Ware- 
house Company  advanced  to  the  appellants  over  $48,000  upon  the  cotton 
belonging  to  them,  and  stored  in  the  warehouse.  In  the  policies  to  the 
appellants,  as  well  as  in  those  to  the  Warehouse  Company,  it  was  stipu- 
lated that  in  case  of  loss  the  assured  should  not  be  entitled  to  recover 
on  such  policy  any  greater  proportion  of  the  loss  or  damage  sustained 
to  the  subject  insured,  than  the  amount  thereby  insured  should  bear  to 
the  whole  amount  of  the  several  insurances  thereon.  On  the  18th  of 
July  1870,  the  warehouse  was  burned,  and  of  the  cotton  stored  therein, 
some  of  the  bales  were  saved,  some  were  partially  destroyed,  and  others 
totally  destroyed.  In  an  action  by  the  appellants,  for  the  use  of  the 
Warehouse  Company,  on  the  policies  of  insurance  issued  by  the  appellee, 
it  was  Held:  That  the  policies  sued  on,  having  been  made  payable  to  the 
Warehouse  Company,  inured  to  the  benefit  of  the  Company,  and  may 
be  considered  as  in  favor  of  the  same  assured,  on  the  same  interest,  in 
the  same  subject,  and  against  the  same  risks  as  the  policies  which  were 
issued  directly  to  the  Warehouse  Company;  and  with  the  latter  policies 
constituted  a  double  insurance  ;  and  the  companies  therefore  issuing  the 
policies  were  bound  to  contribute  their  respective  proportions  of  the 
loss:  Id. 

A  person  having  goods  in  his  possession  as  consignee,  or  on  commis- 
sion, may  insure  them  in  his  own  name,  and,  in  the  event  of  loss,  recover 
the  full  amount  of  the  insurance,  and,  after  satisfying  his  own  claim, 
hold  the  balance  as  trustee  for  the  owner :  Id, 
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The  words  ''  held  in  tntst,**  applied  to  goods  insured,  mean  goods  with 
which  the  assured  is  intrasted ;  not  goods  held  in  trust  in  the  strict 
technical  sense,  so  held  that  there  is  only  an  equitahle  ohligation  in  the 
assured,  enforceahle  hj  subpoena  in  chancery,  hat  goods  with  which  they 
are  intrusted  in  the  ordinary  sense  of  the  word :  Id, 

Judgment.     See  Debtor  and  Creditor. 

Effect  of  a  Judgment  by  Default. — When  a  judgment  hy  default  has 
been  entered,  it  is  error  in  the  court  to  enter  a  judgment  of  non  pros.^ 
because  the  yerdict  or  inquisition  of  the  jury  was  for  a  sum  below  the 
jurisdiction  of  the  court.  The  judgment  by  default  is  conclusive  of 
the  question  of  jurisdiction  :   Cooper  v.  Roche,  36  Md. 

But  a  judgment  by  default  does  not  settle  the  right  of  the  plaintiff 
to  recover  the  amount  stated  in  his  cause  of  action.  The  defendant  is 
entitled  to  have  an  inquisition  by  the  jury :  Id. 

Jury. 

Interrogatories  to  Jury — Answers. — The  court  instructed  the  jury 
that  if  there  was  such  a  want  of  evidence  as  to  any  fact  to  which  an 
interrogatory  was  directed  that  they  could  not  determine  the  affirmative 
or  negative,  they  should  so  answer,  ffeld^  that  the  instruction  was 
erroneous }  that  if  there  was  eTidence  on  the  subject,  the  jury  must 
determine  or  disagree  :  Maxwell  v.  Boyne,  36  Ind. 

Mill-Dam.     See  Nuisance. 

MoBTOAOE.     See  Debtor  and  Creditor. 

Equity '- Correction  of  Mistake. — Where  personal  property  is  correctly 
described  in  a  chattel-mortgage,  but  the  lot  of  ground  upon  which  it  is 
situated  is  misdescribed,  such  misdescription  will  be  rejected  as  sur- 
plusage, and  equity  will  not  take  jurisdiction  to  make  a  useless  correc- 
tion of  the  mortgage :  Spatdding  v.  Mozier,  57  Ills. 

In  such  a  case  parol  evidence  would  be  admissible  to  establish  the 
identity  of  the  property,  and  in  this  the  law  affords  a  full  and  complete 
remedy,  and  it  must  be  sought  on  the  common-law  side  of  the  court :  Id. 

Foreclosure — Scire  Facias — Setting  aside  Sale — Laches. — It  is  legal 
and  proper  for  the  mortgagee  to  foreclose  a  mortgage  by  scire  facias  for 
the  use  of  another  person.  And  such  .a  judgment  is  valid  and  con- 
clusive upon  parties  and  privies,  the  jatter  being  of  three  kinds — by 
blood,  in  law  and  by  estate.  The  heirs  of  a  defendant  to  such  a  pro- 
ceeding are  privies,  and  concluded  by  the  judgment :  WincJieU  v.  Ed- 
wards, 57  Ills. 

Although  the  execution  is  valid,  and  both  the  judgment  and  execu- 
tion properly  described  in  the  land,  an  irregularity  in  selling  en  masse 
instead  of  in  parcels,  gives  the  defendant  a  right  to  have  the  sale  set 
aside,  and  so  with  other  irregularities,  but  the  right  may  be  lost  by 
laches:  Id. 

Where  a  defendant  was  present  at  the  sale,  atad  cognisant  of  the  judg- 
ment and  manner  in  which  the  sale  was  conducted,  and  remaining  in 
the  country  for  nearly  a  year  after  the  time  for  redemption  had  expired, 
and  taking  no  steps  to  set  the  sale  aside,  and  then  leaving  for  California, 
there  arises  a  strong  presumption  of  acquiescence,  and  hb  heirs  can  be 
in  no  better  position  :  Id. 
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Municipal  Corporation. 

Street  Improvements — Authority  to  make — Consequential  Damages. — 
The  autboritied  of  towDs  and  cities  have  ample  power  to  lay  oat,  open, 
grade,  regrade,  level  and  pave  or  gravel  streets  and  alleys,  and  to  estab- 
lish drains  and  sewers,  culverts  and  embankments,  whenever  they  are 
necessary  for  the  improvement  of  such  streets  and  alleys ;  and  where 
the  work  is  done  with  proper  care  and  skill,  and  without  malice,  the  town 
or  city  will  not  be  liable  for  any  consequential  damages  that  may  result  1 

therefrom :   Oity  of  Delphi  v.  Jtvans,  36  Ind.  I 

Where  the  land  of  the  citizen  is  not  actually  appropriated  in  the  1 

making  of  such  improvements,  the  owner  is  not  entitled  to  have  the  ' 

damages  first  assessed  and  tendered ;  but  where  it  becomes  necessary  in 
the  making  such  improvements  to  appropriate  and  use  the  real  estate  of 
a  citizen,  his  damages  must  be  first  assessed  and  tendered :  Id, 

Nuisance.    See  Equity, 

MiU-Dam — Interroyatories, — In  an  action  to  recover  damages  for  the 
erection  and  maintenance  of  a  mill-dam  which  caused  the  overflow  of 
the  plaintiffs  land,  and  asking  to  have  the  same  abated  as  a  private 
nuisance,  the  court  submitted  an  interrogatory  to  the  jury  as  to  the 
height  of  the  dam  at  the  time  of  t(he  trial,  and  also  an  interrogatory 
whether  the  dam  was  higher  at 'that  time  than  it  was  when  the  mill-pro- 
perty was  sold  by  the  plaintiff  to  the  defendant's  grantor.  To  bpth  of 
these  interrogatories  the  plaintiff  objected.  Held,  that  the  interrogato- 
ries were  proper;  that  the  answers  might  aid  the  court  in  determioiog 
whether  the  nuisance  should  be  abated ;  but  that  the  evidence  on  these 
points  should  not  affect  the  question  of  the  plaintiff's  recovery  of  dam- 
ages :  Maxwell  v.  Boyne,  86  Ind. 

The  discretion  resting  in  the  court  as  to  ordering  the  abatement  of  a 
private  nuisance  is  a  legal  discretion,  to  be  exercised  affirmatively  when- 
ever  the  interests  or  happiness  of  individuals  or  the  community  may 
require  it:  Id, 

Riparian  Owner.    See  Stream, 
Statutes. 

Retrospective. — Children  have  and  can  have  no  vested  rights  as  heirs 
in  their  father's  estate,  while  the  father  lives :  Morganv.  Ferry,  51  N.  H. 

A  statute  altering  the  descent,  of  intestate  estates,  which  applies  only 
to  estates  to  be  settled  after  its  passage,  is  not  retrospective :  Id. 

Therefore  a  statute  that  should  provide  that  "  where,  after  the  birth 
of  an  illegitimate  child,  his  parents  have  intermarried  or  shall  inter- 
marry, and  have  recognised,  or  shall  after  such  marriage  recognise  such 
child  as  their  own,  such  child  shall  inherit  equally  wiUi  other  children, 
and  shall  be  deemed  legitimate,"  would  not  be  (^jectiooable  as  a  retro- 
spective law:  Id, 

Stream. 

AUuvion — Division  among  adjoining  Owners  — Land  formed  by  allu* 
vion,  on  the  bank  of  a  river  not  navigable,  by  the  gradual  wearing  away 
of  the  opposite  bank,  is  to  be  divided,  ordinarily,  among  the  riparian 
owners  entitled  to  it  according  to  this  rule :  Ascertain  the  length  of  the 
old  shore-line,  and  of  the  part  of  it  belonging  to  each  proprietor ;  then 
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measure  off  for  each  proprietor  a  part  of  the  new  shore-line  in  propor- 
tioQ  to  what  he  held  in  the  old  shore-line;  and  then  draw  lines  from  the 
hoandaries  at  the  ancient  bank  to  the  points  of  division  on  the  new 
shore,  as  thus  ascertained.  In  this  way,  if  such  land  is  formed  in  the 
bend  of  a  rivery  and  the  new  shore-line  b  just  one- half  the  length  of 
the  old  one,  each  proprietor  will  take  of  the  new  shore-line  just  one-half 
the  extent  of  his  former  shore-line  :  Batchelder  v.  KenisUm,  51  N.  H. 

Street.     See  Municipal  Corporation. 

SUNDAT. 

E$toppel. — Admissions  which  would  otherwise  operate  as  an  estoppel, 
if  acted  upon,  are  not  rendered  inoperative  because  made  on  Sunday, 
no  contract  being  then  completed :  jRil^  v.  Butler,  36  Ind. 

Trespass. 
Railroad — Appropria^on. — Where  a  railroad  company  has,  without  the 
consent  of  the  owner,  and  without  color  of  title,  entered  upon  land  and 
occupied  the  same,  building  a  depot  and  hotel  thereon,  and  afterward 
reeks  to  appropriate  the  land  under  the  authority  of  law,  the  value  of 
the  land  at  the  time  of  the  legal  appropriation,  with  the  improvement 
thereon,  constitutes  the  amount  for  which  the  company  is  liable  to  the 
owner  of  the  land:   Graham  v.  (7.  and  N.  C,  Railroad  Co,,  36  Ind. 

Trust.  See  Debtor  and  Creditor, 
Residting  from  Payment  of  PUrckase-Money. — When  a  trust  is  sought 
to  be  raised  as  a  resulting  trust  from  the  purchase-money,  the  proof 
must  be  clear  of  the  payment  of  the  purchase-money  by  the  person  in 
whose  favor  a  trust  is  sought  to  be  raised.  Such  a  trust  must  also  arise 
at  the  time  of  the  execution  of  the  deed.  It  cannot  be  raised  from  sub- 
sequent matter  arising  ex  post  facto  :  Tunnard  v.  LitteUj  8  C.  E.  Qreen. 

Usury. 

Plea  of-^  Variance — Evidence. — Where  a  plea  of  usury  in  a  suit  in 
the  Superior  Court  of  Chicago,  averred  that  defendant  had  paid  $150 
for  forbearance  in  the  payment  of  $3850,  for  seventy-five  days,  and  the 
affidavit  of  merits  required  by  a  rule  of  that  court  stated  that  the  note 
toed  on  was  given  for  the  balance  due  oa  another  note  and  that  defend- 
ant paid  $125  for  forbearance  in  the  payment  of  such  balance  for 
seventy-eight  days :  JEMdf  that  the  affidavit  of  merits  was  insufficient, 
inasmuch  as  the  defence  it  disclosed  ooold  not  be  given  in  evidence 
under  the  plea  of  usury  :  Frank  v.  MorrtM,  57  Ills. 

Where  a  plea  of  usury  averred  the  payment  of  $150  to  procure  for- 
bearance, aiid  the  evidence  showed  bat  $125  thus  paid :  Held,  there  was 
such  a  variance  as  to  exclude  the  evidence.  The  defence  of  usury  being 
penal  in  its  nature  the  proof  must  be  strict  to  sustain  the  defence :  Id, 

As  usury  rendered  the  contract  void  at  the  common  law,  it  could  be 
proved  uoder  the  plea  of  non  astumpeit,  like  any  other  defence  which 
showed  the  contract  void,  released  or  discharged.  But  under  our  statute 
the  creditor  only  forfeits  the  entire  interest,  and  hence  the  defence  does 
not  render  the  contract  void  or  defeat  a  recovery  of  the  principal,  and 
the  reason  for  allowing  the  defence  under  the  plea  of  non  assumpsit 
does  not  apply,  and  the  defence  of  usury  must  be  made  by  special  plea, 
under  our  statute  :  Id, 
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Vendor  and  Purchaser.    See  Tnist. 

Covenant — Damages  for  Breach. — In  contracts  for  the  purchase  and 
sale  of  real  estate,  where  the  vendee  refuses  to  receive  the  deed  and 
pay  for  the  land,  the  measure  of  damages  which  the  vendor  may  recover 
in  a  suit  at  law  is  the  difference  between  the  price  agreed  to  be  paid  for 
the  land,  and  its  real  value  at  the  time  the  contract  was  broken  :  Gru- 
wold  v.  Sahin,  51  N.  H. 

In  sudh  case,  where  the  defendant  refuses  to  receive  the  deed  and  pay 
for  the  land,  it  is  immaterial  whether  the  plaintiff  keeps  or  sells  the 
Lnd,  and  if  he  sells  it,  he  is  not  bound  to  obtain  the  defendant's  consent 
to  the  sale,  or  to  consult  him  in  relation  thereto :  Id. 

Title — Specific  Performance —  Want  of  Possession  hy  Vendor — Notice 
to  Purchaser — Laches, — Where  a  party  seeking  specific  performance  of 
a  contract  for  the  conveyance  of  lands  claims  ,an  allowance  for  the  value 
of  a  certain  tract  to  which  he  alleges  the  defendant  has  no  title,  he  must 
show  a  title  out  of  the  defendant:  DavU  v.  Pterreponty  8  C.  E.  Green. 

When  a  third  party  is  in  possession  of  the  tract  under  the  defendant 
at  the  date  of  the  agreement,  as  against  such  third  party,  the  title  must 
be  taken  to  be  in  the  defendant  until  the  contrary  appears  by  positive 
proof:  Id. 

A  claim  for  deduction  on  account  of  the  want  of  possession  of  a  part 
of  the  premises  refused,  because  the  words  in  the  agreement  for  con- 
veyance described  that  tract  "  a  smaH  piece  near  the  said  road  in  the 
tenure  of  Mrs,  Whiteford  "  was  a  declaration  that  the  defendant's  estate 
was  that  of  landlord  or  reversioner,  and  the  fair  construction  and  opera- 
tion of  the  contract  is  to  convey  subject  to  the  estate  which  she  might 
have  in  the  premises  :  Id, 

The  complainant's  knowledge  that  Mrs.  W.  had  occupied  the  lot  for 
many  years  at  the  date  of  the  agreement  was  sufficient  notice  to  put  him 
upon  inquiry,  and  he  must  be  charged  with  the  notice  he  would  have 
had  if  he  had  made  inquiry :  Id. 

Though  a  verbal  understanding  cannot  alter  a  written  agreement,  yet 
if  the  agreement  without  it  did  not  warrant  the  construction  given  to  it, 
a  court  of  equity  would  not  compel  specific  performance  of  it  in  a  man- 
ner contrary  to  the  understanding  between  the  parties  at  the  time :  Id. 

Specific '  performance  will  not  be  decreed  when  it  is  against  equity 
under  the  circumstances  o^  the  case  :  Id, 

The  gross  neglect  on  the  part  of  the  complainant  in  the  payment  of 
interest  and  principal  previous  to  the  contract,  and  his  laches  in  not 
tendering  payment  and  bringing  suit  for  nineteen  years  after  he  should 
have  paid  the  whole  consideration,  and  then  not  until  an  ejectment  was 
commenced  against  him,  would  deprive  him  of  the  right  to  performance, 
if  the  defendant  was  not  willing  to  perform  :  Id, 

Verdict. 

Where  regular. — Where  two  suits  between  the  same  parties  are  con- 
solidated into  one,  it  is  not  error  in  the  jurv,  trying  the  consolidated 
suit,  to  render  but  one  verdict,  and  if  it  had  been,  still  the  objection 
waa  waived  by  failing  to  make  any  objection  to  it  in  the  covrt  below  : 
JitOer  V.  McManu,  57  Ills. 
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THE  LAW  OF  RELIGIOUS  SOCIETIES  AND  CHURCH 
CORPORATIONS. 

CHAPTER  II. 

THB  DIFFERENT  FORMS  OF  CHURCH  ORGANIZATIONS  —  THESE 
OFTEN  DETERMINE  THB  LAW  APPLICABLE  TO  QUESTIONS  ARIS- 
mO  OUT  OF  CHURCH  CONTROVERSIES — ECCLESIASTICAL  MODES 
OF  ORGANIZING  RELIGIOUS  SOCIETIES  —  LEGAL  MODES  AND 
REQUISITES. 

It  is  by  no  means  proposed  to  enter  into  a  statement,  much  less 
a  disonsaion,  of  the  doetrine$  of  the  various  religious  denomina;- 
tions,  nor  of  the  details  of  different  forms  of  church  government. 
As  these  often  require  an  examination  of  many  volumes  relating 
to  any  one  denomination,  it  is  manifestly  better  to  refer  to  origi- 
nal authoritative  theological  works,  than  to  attempt  any  conden- 
sation of  them,  which  might  rather  mislead  than  enlighten  with 
suflScient  precision  for  legal  purposes.  These  originals  indeed 
require  so  much  research  and  study,  that  a  prudent  writer  would 
not,  unnecessarily, 

**  Rash  in  wh^re  angels  fear  to  tread." 

Courts,  lawyers,  theologians  and  laymen  are  frequently  called 
on  to  consider  the  legal  rights,  powers  and  duties  of  different 
churches,  and  to  arrange  or  consider  church  titles,  contracts, 
rights  and  remedies  for  religions  societies,  their  pastors,  officers, 
agents  and  members.  These  often  depend  on  religious  tenets 
and  forms  of  church  government.  It  is  proper  therefore  to  give 
some  general  classification  of  the  forms  of  church  government, 

Vol.  XXI. —21  6  (329) 
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with  annotated  references  to  the  sources^  of  complete  and  au- 
thentic information  as  to  these,  and  the  doctrines  of  religious 
faith  and  practice. 

It  may  be  said  in  general  tenns  that  there  are  two  principal 

FORMS  OP  CHURCH  GOVSRNMBNT — tO  mt  : 

First.  "Independent,"  or,  as  it  is  more  frequently  called, 
"  CoNGRBOATiONAL ;"  and 

Second.  "Associated."** 

This  latter  may  be  said  in  general  terms  to  be  subdivided  into 
—firBty  "  Episcopal,"  and  second^  "  Presbyterial." 

There  are,  however,  modifications  and  different  shades  of  each 
of  these,  according  to  the  policy  and  peculiar  views  of  different 
rcligioms  deaomiAationff.  There  are  associated  societies  which 
are  neither  episcopal  nor  presibytedaL^   It  is  necessary  to  under- 

^  As  to  the  ralae  of  historical,,  biographical  and  other  books  in  eyidence,  see 
1  GreeoleaTs  Et.,  {  8,  497  ;  Morri$  v.  Le9»€t  i^  Harmer^  7  Peters  554.  In  Bar- 
rimm-  ic,  HoifU^  now  in  Snpreme  Court  of  Ohio,  it  waa  argued  that  reports  of 
church  trials  in  ecclesiastical  judicatories  and  judicial  courts  were  competent  evi- 
dence to  be  considered.  See  KnUkem  t.  Lutheran  €%,,  1  Sandf.  Ch.  439 ;  U,  S, 
T.  Bolet  Gotten,  1  Am.  Law  Record  93,  Aug.  1872,  U.  8.  Cir.  Ct.E.  Dist.  Tenu. 

The  most  ralnable  historj^of  tkeEadx^^n>^i**f  ^^1°^^  i*  ^*  OrigiBes  Bcclesius- 
ticsB,  or  the  Antiquities  of  the  Christian  Church,  by  Rct.  Joseph  Bingham,  M.  A., 
9  Tols.  1845." 

*«  In  Ohio  the  Acts  of  Marcl^  13th  1844  (S  Curwen  1056),  amended  Februarv 
Idtli  1848  (Id.  1408)  and  March  SSd  1851  (Id.  U68),  are  d«signedv  a»the  titi^ 
ot*  eaeh  indicates,  to  proTide  for  the  incorporation  and  appiriimnent  oi  ansieai  *'  ott 
ossMtolsflt  religions  sooietiet^" 

These  different  forms  of  church  gOTemment  are  uniformly  recognised  bj  courts  : 
BrookM  T.  Shackl€t,  13  Gratt.  301  ;  Vtmable  r.  Coffman,  %  W.  Va. ;  Wmiton  r. 
JomSf  13  Wallace  ;  Gibton  t.  Armstrong,  7  B.  Monroe  49T  ;  Shatntan  r.  Juroit,  3 
Id.  358. 

^  The  chnrcfa  gOTemment  of  tlw  Sode^  of  Friends  »  aasooiated^  ftai  neither 
episcopal  nor  preabjterial.  The  Friends  exist  in  Greai  Britain  and  the  United 
States*  In. the  society  there  are  nine  ''yearly  meetings,"  embracing  particular 
districts.  One  includes  London  and  Dublin,  one  FennsylTania  and  Xew  Jersey, 
one  Ohio,  &c.  The  yearly  meeting  has  exclnsirely  the  legislatiTe- power  in  it» 
district.  V  For  doctrines  juid  chnrcb  yureiumeat^seet  George'  Fox's  Journal,  Bar- 
da^'a  Apology,  Barclay's  Catechism,  Barclay's  Treatise  on  Church  Goremment, 
Phippa  on  the  Original  and  Present  State  of  Man,  Selections  f>em  the  Writings 
of  Isaac  Pennington,  William  Penn'»^  Rfsv  and  Progress  of  the  People  calM 
Qmtkers^  The*  AneientP  Tiatinton^^e^  tUo  RUIgiena.  8—hty  of  Fi^lendsv  rehired 
and  given  forlli.  bgr  tber  Xearljr  Meeting  held  in>  Phfiladelpbta<  in  tk»  Ibitrth  Month 
1843«  And.  tb*  works  contained  in  the  rarious  Tolumes  of  the***  Friends'  Library." 
In  this  periodical  hare  been  published  the  following  works^  vii.  :  A  Sketch 
of  the  Institution  of  the  Discipline  ih  the  Sbciety ;  No  Cross,  no  Crown,  by  Wil- 
liam Penn  ;   the  Lives  of  William  Dewsbnry,  William  Penn^  George  Whitehead, 
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Stand  something  of  these  in  order  to  secure  a  proper  chardh  or- 
ganisation, to  prepare  title-papers  for  charch  property,  to  carry 
out  the  views  of  those  who  may  grant  property  for  church  pur 
poses,  and  to  conform  generally  to  the  peculiar  policy  of  each 
religious  denomination. 

The  "  Independent"  or  "  Congregational "  form  of  church  gov- 
ernment is  adopted  by  those  Protestants  who  maintain  ^^  that  each 
particular  chureb  ot  congregation  is  authorised  by  Christ  to  ex- 
ercise all  the  acts  of  ecclesiastical  power  and  privilege  within 
itself,  without  being  subject  to  the  jurisdiction  or  control  of  any 
bishop  [convention,  conference,  general  assembly],  synod,  presby- 
tery or  edundil  composed  of  delegates  from  different  associated 
churches." 

This  form  of  government  is  "  predicated  entirely  upon  the 
order  and  constitution  of"  the  churches  which  adopt  it,  ^^  and  not 
upon  any  peculiaf  system  of  doctrines  set  forth  in  a  public  stand- 
ard, which  their  ministers  or  members  are  required  to  subscribe ; 
they  are  not  properly  to  be  considered  as  a  religious  seetj  for  the 
principles  of  Congregational  church  government  are  adopted  by 
different  sects,  especially  the  Baptists.  Indeed,  the  very  genius 
of  the  Congregational  policy  is  to  exclude  separate  sects  and 
communions  from  the  Christian  world,  inasmuch  as  it  disclaims 
any  symbol  or  formula  of  doctrine,  or  order  establishing  an  ecclle- 
siastical  uniformity,  and  admits  the  Bible  only  as  the  great  bdnd 
of  unity  ambng  Christians." — Bhick  88. 

It  must  not  be  understood,  however,  that  Congregational 
churches  have  no  general  ecclesiastical  bodies  composed  of  repre* 
sentatives  of  Independent  cburebes. 

The  several  religious  denominations  adapting  the  Independent 
form  of  govemiiient'  are  respectively  composed  of  congregations 
recognising  substantially  the  same  religious  principles^  and  these 
have  synods,  conventions,  a^wooiations^  ooonoiband  other  e<^lesias- 
tical  bodies  cbiriposed' of  repi^es«ntatives  of  congVegAti<ytts.  But 
the  action  of  stich  * ecSdlcsiastical  bodies' is  admsoi-rf  merely,  not 
autJioritative.^ 

John  Woolman,  John  Charchmtn,  William  Edmqndsoo,  Thomas  Chalkley, 
Thomas  Shillitoe,  Dan(cl  \Vheeler  and  many  other  eminent  members  and  minis- 
ters of  the  fieligioQS  Society  of  Friends ;  Bow4en's  Hist.  Book  of  Meetings: 
Foster's  Rep.  ;  Sewell*s  Hist.  Quakers.  For  doctrines  peculiar  to  Uicksites,  see 
Sermons  of  Elias  Hi<;ks^  lie. 

*c  ^*  The  above  are  the  peculiar  distingaishing  characteristics  of  Congregation- 
alism, especially  as  it  exists  in  the  United  States.     The  reader  who  is  desiroas  of 
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T^e  religious  congregations  which  adopt  the  Independent  form 
of  church  government  generally  recognise  some  standard  of  faith 
or  creed,  but  not  one  which  is  unchangeable.  Some  congregations 
may  be  so  constituted  as  to  have  defined  articles  of  religion,  with 

seeing  a  more  extended  fitvr  of  the  arguments  employed  in  support  of  this  pecu- 
liar polity  of  church  government,  is  referred  to  the  following  *work8 :  Owen  on 
the  Nature  of  a  Gospel  Church  A»d  its  Goremment;  Goodwin's  Constitution, 
«  Rights,  Order  and  Goremment  of  the  Chnrehas  of  Christ ;  Watt's  Rational  Foun- 
dation of  a  Christian  Church  ;  Glass's  Works,  toI.  i. ;  Carson's  Letters  in  Answer 
to  Brown  ;  ditto  on  Independency ;  Haldane's  View  of  Social  Worships  ;  Mather's 
MRftnftHa,  toI.  ii. ;  Mather  en  the  Nature,  Grounds,  Antiquity  and  Advantages 
of  Congregational  Churches ;  Wise's  Vindication  ;  Brysen's  Compendious  View  ; 
Colton's  Power  of  the  Keys  ;  Turner's  Compendium  of  Social  fteligios ;  Fuller's 
Remarks  on  the  Discipline  of  the  Primitive  Churches  ;  Buck  92,  title  Congrega- 
tionalists  ;  Dr.  Dexter  on  Congregationalism  ;  Punchard  on  Congregationalism  ; 
Fuller's  Church  History  of  England,  B.  9,  p.  166  ;  Strype's  Life  of  Parker,  p.  326 ; 
Neale's  History  of  the  Puritans,  vol.  i.,  p.  375 ;  Mosheim's  Eccl.  History,  toI. 
iv.,  p.  98 ;  Hombeck's  History  of  Brownism ;"  Buck  53,  title  Brownisu ;  see 
titles  Church,  Episcopacy,  Independents.  For  an  excellent  condensation  of 
creeds  and  forms  of  church  government,  see  Tyler  Ecc.  L.,  ch.  53,  }  S27,  Ac. 
For  authoritative  works  on  these  subjects,  see  Buck  Ecc.  L.,  Mass.  77-104,  &c. 

Among  the  religions  denominations  which  adopt  the  Congregational  or  Independ- 
ent form  of  church  government,  are  the  Congregationalists  proper,  the  several 
Lutheran  organizations,  the  regular  Baptists  and  the  nine  other  bodies  known  a<i 
Seventh-day  Baptists,  Free  Will  Baptists,  Anti-Mission  Baptists,  the  General  or 
Six  Principle  Baptists,  the  Tunkers,  the  Menonites,  the  Christian  Connection,  the 
Disciples  (formerly  called  Christian  Baptists  :  see  8  B.  Monroe  70,  7  Dana  195, 
and  now  the  Christian  Church  or  Campbellites),  and  the  Winebrennarians  or 
Church  of  God  :  WinebreTiner  v.  CoUUr,  43  Penna.  St.  244.  Also,  the  Unitarians, 
the  Shakers,  Swedenborgians,  Adventists,  Universalists,  Spiritualists,  Jews  and 
Congregational  Methoclists  :  Tyler  Eccl.  L.,  ch.  Ixiii. 

Some  of  the  Baptist  churches  have  an  association  with  only  «<fmjory  jurisdiction 
to  which  an  appeal  is  made,  leaving  each  congregitioiilBdependent  and  supreme : 
Baptist  C^twrch  v.  iVither^l,  3  Paige  296. 

An  interesting  case,  GUstkorpe  et  aL  v.  Hall  et  a/.,  was  decided  in  the  Circuit 
Court  of  Brooke  county.  West  Va.,  December  1872,  by  Judge  Thomas  W.  Harri- 
soir,  relating  tothe  church  government  of  the  Disciples  (Campbellite)  denomination. 
A  lot  had  been  conveyed  te  trustees  for  the  use  of  a  congregation  of  the  Disciples* 
Church.  In  August  187 1  the  congregation,  by  a  vote  of  about  76  for  to  26  against, 
employed  a  pastor.  Some  of  the  dissatisfied  parties  were  soon  after  tried  before 
and  expelled  by  elders  of  the  church,  and  a  subsequent  vote  of  the  church  mem- 
bers sanctioned  their  action.  Other  members  withdrew,  and  uniting  with  still 
others  organized  a  «hurch.  An  elder  and  deacon  and  other  members  of  this  new 
congregation  applied  to  four  sister  churches  to  appoint  a  comniittee  to  hear  an 
appeal  from  the  order  of  expulsion,  and  to  hear  and  decide  on  the  difficulties  which 
resulted  in  the  division  of  the  church.  The  committee  justified  the  withdrawal  and 
declared  that  the  **  withdrawing  brethren  legitimately  represented  the  churcit  in 
Wellsburg,  and  deserved  the  fellowship  and  regard  of  all  the  brethren.'* 
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property  held  for  those  who  adhere  to  them^  unchangeable  entirely 
or  in  part  by  the  action  of  any  church  authority. 

Those  representing  the  original  organization  filed  a  bill  to  enjoin  the  new 
f  organization  from  taking  possession  of  the  church.  Near  1400  MSS.  legal  cap 
pages  of  eridence  were  taken  on  the  disputed  points,  whether  the  elders  could  try 
the  questions  in  which  they  were  alleged  to  be  interested,  and  whether  the  church 
usage  gare  an  appeal,  and  as  to  its  effect.  The  court  determined,  aa  facts  proved, 
that  the  congregation  was  independent ;  that  there  was  in  this  church  no  appeal ; 
that  the  action  of  the  committee,  not  having  been  authorized  by  the  original  con- 
gregation, was  not  binding ;  that  the  old  organization  was  the  Disciples  Church 
for  the  purpose  of  the  trust-deed,  and  could  only  cease  to  be  so  by  ceasing  to 
maintain  the  doctrine  and  practice  of  that  religious  denomination.  The  case  was 
argued  wiih  great  ability  by  Hon.  C.  W.  B.  Allison  for  the  old,  and  by  Joseph 
S.  Peitdlktox  for  the  new  organization. 

The  weight  of  evidence  was,  that  the  effective  and  final  action  in  matters  of 
discipline  is  by  the  vote  of  the  congregation  on  the  report  of  the  elders  who  first 
try  charges.  President  Pendleton,  of  Bethany  College,  eminent  in  this  church, 
testified,  as  his  opinion,  that  the  elders  finally  try  and  decide  without  any  action 
*'of  the  congregation.  This  chnrch  has  no  written  discipline.  The  New  Testament 
and  evidence  of  usage  determine  its  internal  policy. 

As  to  Disciples*  Church,  see  for  Histonj — "Memoirs  of  A.  Campbell,  by  R. 
Richardson  :''  For  Doctrine — Christian  Baptists,  Christian  System,  Christian 
Baptism  :  all  by  Alex.  Campbell ;  Organon  of  Scripture,  by  J.  S.  Lamar ;  The 
Messiahship,  or  Great  Demonstration,  by  Walter  Scott ;  A  Scriptural  View  of  the 
Office  of  the  Holy  Spirit,  by  R.  Richardson  ;  The  Living  Pulpit  of  the  Christian 
Church,  by  W.  T.  Moore ;  Reason  and  Revelation  and  Scheme  of  Redemption, 
by  R.  Milligan  ;  Talks  to  Bereans  and  Walk  about  Jerusalem,  by  Isaac  Errett ; 
Encyclopedia  of  lieligious  Knowledge,  art.  **  Disciples  of  Christ.*' 

This  chnrch  has  no  book  of  discipline  or  church  government  other  than  the  New 
Testament. 

Buck  says:  ''The  principal  churches  at  the  present  day,  organized  on  the 
Congregational  plan,  are  to  be  found  among  the  Dissenters  of  Great  Britain,  and 
in  the  New  England  States  in  America,"  p.  88.  But  now  this  form  of  church 
organization  is  found  in  all  parts  of  the  United  States. 

As  to  the  Baptists  of  the  United  States  it  is  said  :  "  Their  mode  of  church 
government  is  similar  to  that  of  the  Congregationalists  of  New  England,  and  to 
the  Independents  of  Great  Britain.  The  officers  which  usually  belong  to  a  church 
consist  of  a  pastor  and  from  two  to  seven  or  nine  deacons,  according  to  the  mag- 
nitude of  the  chnrch  and  its  exigencies.  Their  ministers  and  pastors  are  ordained 
V7ith  the  imposition  of  hands  by  a  presbytery  (a  council  of  advisory  delegates), 
consisting  of  any  number  more  than  two.  Every  candidate  for  ordination,  hotv- 
crer,  must  be  presented,  previously  approved,  by  the  church  of  which  he  is  a 
member.  All  candidates  for  baptism  are  required  to  make  a  public  declaration 
of  their  fai|h  and  religious  experience,  either  before  the  church  and  congregation 
together,  or  else  in  the  presence  of  such  members  of  the  church  as  may  have  been 
especially  appointed  for  such  purpose.  In  the  transaction  of  business,  both 
secular  and  spiritual,  it  is  customary  for  all  the  members,  male  and  female,  to 
assemble,  appoint  a  chairman,  have  a  clerk  to  keep  a  regular  record  of  the  pro- 
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But  generally  property  is  held  by  or  for  each  congregation, 
subject  to  its  right  to  control  it^  ^ni  change  the  doctrines  for  the 

ceedingSy  and  to  allow  a  free  discussion  and  vote  to  ererj  member  present  on  the 
subject." — Back's  App,  iv.  469. 

In  the  regular  Baptist  Church,  among  the  anthoritatire  works  are :  On  cfatrclt  ' 
1/fH'ernmeni — "  Congregationalism,   by  Henry  M.   Dexter ;  Boston :   Nichols   & 
Noyes,  1865  ;"  **  Church  Polity,  by  HenrylT.  Ripley ;  Boston :  Growes  &  Young, 
1867  ;'^  «»  Baptist  Church  Directory;  E.  T.  Hisoox,  D.D.'» 

On  Baptist  doctrines — See  "New  Hampshire  Confession  of  Faith,"  or  "  Con- 
fession of  Faith,  Baptist  Publication  Socieiy^  Philadelphia  ;"  **  Principles  and  Prne- 
lices  of  Baptist  Churches,  by  Francis  Wayland  ;  N.  Y.,  Boston,  Chicago,  1857  ^ 
"  Theology,  by  E.  G.  Robinson,  D.D.,  Prof,  of  Rochester  Theological  Seminary." 

**  The  government  of  the  Evangelical  tiUtheran  Church  in  the  United  States, 
in  its  essential  features,  is  Congregational  or  Independent.  Each  congregation 
has  a  church  council,  consisting  of  elders  and  wardens  (or  deacons).  Tliey  arc 
elected  by  the  people.  Their  term  of  service  varies  in  different  churches.  They 
superintend  the  affairs  of  the  church,  assist  in  the  service,  and  manage  the  pecu- 
niary concerns.  They  are  the  agents  of  the  people.  Every  pastor  is  the  bishop 
of  his  church.  No  episcopacy  is  acknowledged  but  parochial.  The  parity  of  the  • 
clergy  is  strictly  maintained.  There  are  district  synods  which  are  composed  of 
the  minister  of  a  particular  district  and  a  lay  representative  from  each  pastoral 
charge.  These  synods  meet  annually  ;  they  attend  to  whatever  business  concern- 
ing the  churches  in  their  bounds  is  brought  before  them ;  they  assume  and  assert 
no  power  but  that  which  is  advisory.  The  licensure  of  candidates,  their  ordina- 
tion, the  suspension  or  excommunication  of  ministers,  are  matters  that  are  trans- 
acted by  the  clergy  alone,  who  meet  in  a  ministerlum  after  the  synpdical  business 
is  finished. 

The  connection  between  a  pastor  and  his  flock  is  entirely  voluntary,  with  which 
the  synods  and  ministeriums  have  nothing  to  do.  They  can  neither  create  nor 
dissolve  it.  In  this,  as  in  other  cases,  if  consulted,  they  can  give  their  counsel.'* 
— Buck's  Theo.  Die,  App.  v.  471  ;  Hechmn  v.  Mee»,  16  O^io  538. 

The  evangelical  Lutheran  congregations  generally  adopt  more  or  less  of  the 
Augsburg  Confession  for  their  doctrine.  This  was  prepared  at  the  instance  of 
Cliarlcs  v.,  Emperor  of  Germany,  and  presented  to  him,  and  over  two  hundred 
princes  and  divines  assembled  at  the  Diet  of  Augsburg,  Juno  25th  1530.  It  differs 
from  other  Confessions  in  this  important  respect,  that  it  was  not  designed  by  the 
lleformcrs  as  a  creed  for  the  church,  but  simply  as  ail  expression  of  their  indi- 
vidnnl  faith  on  those  topics  which  were  at  issue  between  them  and  the  papacy. 
But  it  has  been  confessed  and  adopted  more  than  three  centuries  as  the  symbol  of 
the  Protestant  church,  either  in  a  modified  or  absolute  form  or  sense.*  See  ^*  Ele- 
ments of  Popular  Theology,  by  S.  S.  Smucker,  D.  D.,  Philadelphia,  1845." 

There  are  five  distinct  classes  or  bodies  of  Lutherans  in  this  country,  each 
•liffering  from  the  others  more  or  less  in  their  doctrinal  basis.  The  highest 
(ifivittorif  body  representing  these  classes  respectively  are  :  Firsty  The  General 
SyncKl,  subordinate  to  which  are  21  district  synods,  1150  chnrehes,  66*  ministers 
ntid  103,320  members,  with  three  colleges  and  three  theological  seminaries. 
Second,  The  G^eneral  Council  in  America,  subordinate  to  which  are  10  synods, 
872  churches  and  138,117  members.  Thirds  The  Synodical  Conference  of  North 
America,  with  C  synods  and  191,134  members.     Fourth,  The  Southern  General 
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propagation  of  which  it  is  designed  to  be  used  according  to  its 
policy  or  usage. 

Svnoil.  with  5  district  synodM,  169  churches  and  11,844  members.  There  is 
still  another  class  with  9  independent  synods,  with  529  chnrches  and  42,780 
members.  As  to  all  these,  and  especially  the  churches  under  the  general  synod, 
see  Schmucker*8  Popular  Theology;  Schmnclter's  Lutheran  Manual ;  Dr.  Haze* 
tin's  Hist.  Evang.  Lnth.  Church  in  'd'.  S.  ;  Kurtz^'s  Hist,  of  Church  in  Germany ; 
App^etoa''8  Am.  Encyc,  "Lutheran  Cliurch  ;^  General  Hist,  of  Christian  Re- 
ligion and  Church,  l)y  John  August  Wilhelm  Neander.  Also  Hist,  by  John 
Laurence  Von  Mosheim,  D.  Dl,  and  by  James  Hurdock :  *'  The  Conservative 
Reformation  and  its  Theology,"  by  C.  P.  Krauth,  D.  D. 

For  generally  received  creed  and  form  of  church  government  in  Evangelical 
Lutheran  Church,  see  Book  of  Worship,  published  by  the  General  Synod  of  the 
Lutheran  Church  in  the  United  States,  1872,  with  formula  for  the  government 
and  discipline  of  the  Evangelical  Lutheran  Church.  Also  definite  platforms,  doc- 
trinal and  disciplinarian,  for  Evang.  Luth.  district  synods,  constructed  in  accord- 
ance with  the  principles  of  the  General  Synod,  Philadelphia,  1855. 

See  "An  act  to  incorporate  the  Evangelical  Lutheran  Synod  of  Ohio  and 
adjacent  states,''  t>assed  March  23d  1849  :  47  Ohio  Local  Laws  282  ;  **  An  act  to 
incorporate  the  German  United  Evangelical  Synod  of  America^"  passed  February 
18th  1848:  46  Local  Laws  180. 

The  Congregationalists  proper,  generally  approve  if  they  do  not  adopt,  as 
their  creed,  the  **  Say  brook  Articles,*'  or  *<The  Boston  Confession  of  1680, 
unanimously  commended  as  the  public  expression  of  the  faith  of  the  churches 
of  Connecticut,  assembled  at  Saybrook  in  1708  by  order  of  the  General  Court 
of  Connecticut  :*'  Buck's  Mass.  Ecc.  L.  76  n.  In  May  1658  the  Congregational 
churches  of  England  issued  the  Savoy  Confession  as  the  symbol  for  the 
government  of  their  churches.  On  the  12th  May  1680  the  synod  of  Boston 
approved  the  Savoy  Confession :  Buck  72-4.  See  Congregational  Church  de- 
scribed in  Weldy,  May,  9  Cush.  181.  For  the  Baptist  idea  of  the  church:  20 
Chr.  Review  422;  22  Id.  593.  For  Universalist,  see  General  Convention,  1863  : 
Buck's  Mass.  Ecc.  L.  68  n. 

Tliere  are  Congregational  Methodists  in  Georgia,  Alabama,  Mississippi,  Arkan- 
sas and  Texas.    Their  organization  commenced  May  8th  1852. 

For  Unitarian  Church  doctrine^  see  Christian  Doctrine  of  Prayer ;  Christian 
Doctrine  of  the  Forgiveness  of  Sin  ;  Orthodoxy,  its  Truths  and  Errors,  Steps  of 
Belief,  or  Rational  Christianity  Maintained,  &c. ;  all  by  James  Freeman 
Clarke  ;  Doctrine  of  Christianity,  by  Wm.  G.  Eliot,  D.D.  ;  Half-Century  of  the 
Ti-itarian  Controversy,  by  Geo.  E.  Ellis,  D.D. ;  Restatements  of  Christian  Doc- 
trine, by  Henry  W.  Bellows,  D.D. ;  Statements  of  Reasons  for  not  Believing  the 
Doctrines  of  Trinitarians  concerning  the  Nature  of  God  and  the  Person  of  Christ! 
By  Prof.  Ai.drews  Norton.  With  a  Memoir  of  the  Author,  by  Rev.  William 
Newell,  D.D.,  of  Cambridge ;  Works  of  William  E.  Channing,  D.D.,  6  vols. ; 
Unitarian  Principles  Confirmed  by  Trinitarian  Testimonies.  Being  Selections 
from  the  Works  of  Eminent  Theologians  belonging  to  Orthodox  Churches.  With 
Introductory  and  Occasional  Remarks.  By  John  Wilson  ;  Unitarianism  Defined. 
Tlie  Scripture  Doctrine  of  the  Father,  Son,  and  Holy  Ghost.  By  Rev.  Frederick 
A.  Farley,  D.D. ;  Translations  of  Scriptures,  by  George  R.  Noyes,  D.D.;. 
Theological   Essays   from  Various   Authors.     With  an    Introduction    by  Rev. 
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The  Associated  churches  generally  acknowledge  the  authority 
of  a  Confession  of  Faith''  or  Discipline,  and  a  form  of  church 
government,  and  each  particular  society  or  congregation,  and 
some  or  all  the  articles  of  religious  faith  and  the  form  of  govern- 

George  R.  Noycs,  D.D. ;  The  Bible  and  Popular  Theology :  a  Resutenent 
of  Truths  and  Principles  with  special  reference  to  recent  works  of  Liddon, 
Ix)rd  Hatherly,  the  Right  Hon*  W.  E.  Gladstone,  and  others.  By  Rev. 
G.  Vance  Smith,  B.A.,  Ph.  D.,  Minister  of  St.  Saviorgate  Chapel,  York,  Eng- 
land ;  History  of  the  Corruptions  of  Christianity*  By  Joseph  Priestley,  LL.D., 
F.R.S.,  &c.  Reprinted  from  Rutt's  edition,  with  Notes.  To  which  are  appended 
Considerations  in  Evidence  that  the  Apostolic  and  Primitive  Church  was  Unitarian. 
Extracted  from  Priestley's  Replies  to  Bishop  Hprsley,  and  others ;  The  Spirit  of 
the  Bible  ;  Or,  The  Nature  and  Value  of  the  Jewish  and  Christian  Scriptures  dis- 
criminated, in  an  Analysis  of  their  several  Books.  By  Rev.  Edward  Hi^^ginson  ; 
The  Holy  Scriptures  of  the  Old  Covenant,  in  a  Revised  Translation.  By  Rev. 
Charles  Wellbeloved,  Rev.  G.  Vance  Smith,  and  Rev,  John  Scott  Porter ;  Six 
Essays  on  Inspiration,  Revealed  Religion,  and  Miracles.  By  Rev.  Edward  Hi;;- 
ginson  ;  Reasons  why  I  am  a  Unitarian.  In  a  series  of  Letters  to  a  Friend.  By 
Rev.  John  R.  Beard,  D.D. 

The  Year  Book  for  1873  of  the  Unitarian  Congregational  Churches  says  :  **  The 
American  Unitarian  Association,  formed  in  1825,  and  in  1847  legally  incorpo- 
rated [in  Massachusetts]  with  power  to  receive  and  bold  pecuniary  trusts,  has 
been  for  nearly  half  a  century  the  principal  organ  of  the  missionary  activity  of  the 
Unitarians^f  America.  Its  objects  are,  to  collect  and  diffuse  information  respect- 
ing Unitarian  Christianity ;  to  produce  union,  co-operation,  and  sympathy  among 
the  Unitarian  people ;  to  publish  and  distribute  books  and  tracts ;  to  support  mis- 
sionaries, to  aid  clergymen  with  insufficient  salaries,  and  to  help  in  building 
.    churches." 

For  history  of  the  "  United  Society  of  Believers"  commonly  called  **  Shakers," 
see  "  Christ's  Second  Appearing,"  by  Ben.  S.  Yopng  and  Calvin  Green,  4th  ed.,  Al- 
bany 1856,  Van  Benthuysen,  Pr.  ;  Millennial  Church  or  Society  of  Believers  called 
Shakers,  by  Calvin  Green,  2d  ed.,  Albany  1848. 

For  church  doctrines,  see  The  Manifesto  or  a  Declaration  of  the  Doctrine  and 
Practice  of  the  Church  of  Christ,  by  John  Dunlevy,  of  Pleasant  Hill,  Ky.,  1818. 

The  United  Society  at  **  Shaker  Village,"  Warren  county,  Ohio,  have  a  MSS. 
Covenant  under  which  their  property  is  held  in  common,  and  the  form  of  deed 
also  of  church  property,  never  published. 

•7  Buck,  in  defining  a  "  Confession  of  Faith,"  says  it  is  **  a  list  of  the  several 
articles  of  the  belief  of  any  church.  There  is  some  difference  between  creeds 
and  confessions.  Creeds,  in  their  commencement,  were  simply  expressions  of 
faith  in  a  few  of  the  leading  and  undisputed  doctrines  of  the  Gospel.  Confessions 
were,  on  the  contrary,  the  result  of  many  a  hazardous  and  laborious  elffort,  at  the 
(lawn  of  reviving  literature,  to  recover  these  doctrines  and  to  separate  them  from 
the  enormous  mass  of  erroneous  and  corrupted  tenets  which  the  negligence  or  ig- 
norance of  some,  and  the  artifices  of  avarice  and  ambition  in  others,  had  con- 
duced to  accumulate  for  a  space  of  1000  years,  under  an  implicit  obedience  to  the 
arrogant  pretensions  of  an  absolute  and  infallible  authority  in  the  Church  of 
"Rome :"  Theo.  Die.  86. 
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mcnt  are  subject  to  the  ecolesia^tical  control  and  legislative  au- 
thority in  a  greater  or  less  degree  of  higher  ecclesiastioal  bodies. 
The  charches  which  adopt  the  Episcopal  form^  of  government 

**  The  best  form  for  this  purpose  will  be  fonnd  in  **  A  Compilation  containing 
the  Constitation  and  Canons  of  the  Protestant  Episcopal  Church  in  Maryland, 
together  with  other  doenments,"  &c.,  &o.,  Baltimore,  1863,  p.  35,  where  will  be 
foand  the  form  of  incorporating  an  Episcopal  congregation  under  the  Maryland 
Act  of  Norember  Session  1803,  chap.  iii.  and  the  supplements. 

The  General  Synod  of  the  [German]  Reformed  Church  in  the  United  States  of 
America  recommend  a  form  also  for  special  acts  of  incorporation  for  church.  See 
Proceedings,  December  3d,  1869,  p.  85. 

For  a  discussion  of  the  Episcopal  form  of  church  goremment,  see  Buck's  Theo. 
Die.,  title  Episcopacy  130;  Bingham's  Origines  EcclesiasticiB  ;  Stillingfleet's 
Origines  Sacne ;  Boyse  and  Howe  on  Epis. ;  Benson's  Dissertation  concerning 
tltft  first  Seulement  of  the  Christian  Church ;  King's  Const,  of  the  Church  ;  Dod- 
dridge's Lectures,  Lee.  196 ;  Clarkson  and  Dr.  Maurice  on  Episcopacy  ;  Euc.  Brit.  ; 
Vinton *8  Manual  Canon  Law  and  Const.  Prot.-Ep.  Church. 

Among  the  religious  denominations  which  adopt  the  Episcopal  form  of  gorem- 
ment  are  the  Roman  Catholic,  the  Protestant  Episcopal,  the  several  Methodist 
organizations,  with  one  exception,  and  the  Moravians.    Tyler's  Ecc.  L.,  ch.  Ixiii. 

For  church  history,  statement  of  doctrines^  form  of  church  government,  and 
worship  in  Moravian  Church,  see  The  Moravian  Manual  (new  and  revised 
edition),  by  Bishop  E.  de  Schweinitz,  embracing  the  History  of  the  American 
Moravian  Church,  the  Constitution  of  the  American  Province,  as  amended  since 
the  General  Synod  of  1857,  together  with  all  by-laws  passed  by  the  provincial 
synod  ;  The  Banished  Count,  or  Life  of  Nicholas  Louis  Zinzendorf,  from  the 
French  of  M.  Felix  Bouvet.  By  Rev.  John  Gill ;  Life  and  Times  of  David  Zeis- 
berger,  the  western  pioneer  and  apostle  of  the  Indians.  By  Bishop  E.  de  Schwei- 
nitz ;  History  of  the  Protestant  Church  of  the  United  Brethren.  By  the  late  Bishop 
John  Holmes.  2  vols.  8vo.  \  History  of  the  Moravians,  translated  from  the 
French,  and  abridged,  with  an  appendix,  by  A.  Bost.  Geneva.  12mo;  The  Mo- 
ravians in  Greenland,  3d  edition.  Edinburg :  Wm.  Oliphant  &  Sons.  l6mo.  ; 
Life  of  John  Heckewelder.  By  the  late  Rev.  Edward  Rondthaler,  edited  by  B.  H. 
Coates ;  The  Moravian  Episcopate.  By  Bishop  Edmund  de  Schweinitz  ;  NOtes  on 
the  Origin  and  Episcopate  of  the  Bohemian  Brethren.  By  Daniel  Ben  ham. 
London.  1867.  12mo. ;  Memoirs  of  James  iHutton,  comprising  the  annals  of  his 
life  and  connection  with  the  United  Brethren.  By  Daniel  Benham.  London. 
1856.  12mo. ;  Church  Constitution  of  the  Bohemian  and  Moravian  Brethren. 
The  original  Latin,  with  a  translation,  notes  and  introduction.  By  Bishop  B. 
SeifTerth.  London.  1866.  j  Life  of  Bishop  Spangenberg.  By  Ledderhose  ;  Tune 
BtMiks :  Wollo's  and  Latrobe's  j  Missions-Atlas,  containing  fifteen  maps  of  mis- 
stun  provinces.  Among  recent  German  publications,  "Wunderling's  Sermons  on 
Old  Testament  Texts. 

Bar.  Francis  WoUe,  of  Bethlehem  (Pa.)  Moravian  Seminary,  says,  March 
18th  1873 :  **  Up  to  1850  all  the  church  property  was  held  in  name  of  an  indi- 
Tidnal.  He  was  required  to  make  his  will  as  soon  as  his  name  was  used.  This 
explained  his  trust.  In  the  year  above,  acts  of  incorporation  were  obtained— one 
general  act,  and  others  for  several  congregations  and  institutions.  The  deeds  as 
now  used  are  of  ordinary  form.     We  have  not  had  any  difficulty  in  law  cases." 

V>J,.  XXI.— 22 
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generally,  seek  to  have  the  title  to  property  held  for  each  parish," 
society  or  congregation,  so  arranged  that  those  who  adhere  to  the 
faith  and  form  of  goremment  established  by  the  highest  ecclesi- 
astical authority,  shall  enjoy  it  as  against  all  who  dissent  or  seek 
to  iise  it  to  propagate  a  different  doctrine. 

The  same  may  be  said  of  the  religious  societies  which  adopt 
the  Presbyterial  form  of  government.* 

^^  Reference  has  already  been  made  to  the  definition  of  a  charch.  See  note  2, 
ante.  For  the  Episcopal  idea  of  the  church,  see  1 4  Church  Review  635  ;  for  the 
MethodisH,  Meth.  Qaar.,  1845,  153;  for  the  Presbyterian  Repertory,  1846,  137; 
18^3,  253;  for  the  Orthodox  Cong.  Qaar.,  Jaly  1861  ;  Bib.  Sac,  April  1865; 
Buck's  Mass.  £cc.  L.  68  n.  The  term  parish  and  town  were  originally  equiTa- 
lent  terms  in  the  states  which  adopted  the  English  system.  But  now  parish  is 
used  only  to  designate  a  congregation  of  the  Protestant  Episcopal  Charch.  It 
would  be  a  work  of  great  labor  to  give  the  rise,  progress  and  history  of  parishes. 
Tyler,  {J  310,  403,  &c. ;  puck's  Mass.  Ecc.  L.  18,  120,  250,  &c. ;  Baker  r. 
Fales,  16  Mass.  499. 

As  to  town  and  parish  organizations,  see  First  Parish  in  B.  r.  Wj/Uef  43  Me. 
387  ;  First  Parish  in  B,  r.  Donning,  7  Mass.  445 ;  Bangs  y.  Sncw,  1  Id.  81 ; 
Peckham  r.  Inhabitants^  ^-c.,  16  Pick.  274 ;  Cong.  Sod,  t.  Sfvan^  2  Vt.  «^ ; 
Keith  T.  Howard^  24  Pick.  292  ;  Osgood  t.  Bradley,  7  Me.  (Greenl.)  411  ;  First 
Parish  in  S,  r.  Cole,  8  Mass.  96  5  Colbum  r.  Ellisj  7  Mass.  89 ;  Lord  r.  Chamber- 
lain, 2  Me.  (2  Qreenl.)  67  ;  Jones  v.  Carey,  6  Me.  448 ;  Femafd  t.  Lewis,  6  Id. 
264;  Sutton  r,  Cole^  3  Pick.  232;  Humphrey  v.  Whitney,  3  Id.  158;  Wute  t. 
Braintree,  13  Mete.  506;  Tdbeyy,  Warham,  13  Id.  440;  Brown  r.  Porter,  10 
Mas3.  98 ;  Jewell  r.  Burroughs,  15  Id.  464  ;  Emerson  v.  Wifey,  10  Pick.  317. 

«o  Among  the  religions  denominations  which  adopt  the  Presbyterial  form  of 
gOTBrjunent  are  the  aereral  Presbyterian  organizations,  the  *'  Reformed  Church  in 
Amtrica''  [late  Dutch],  and  the  *<  Reformed  Church  in  the  United  States,"  the 
name  of  which  was  the  Gterman  Reformed  Church,  until  changed  by  the  General 
Synod;  Nof,  80th  1869. — ^Proceedings  of  General  Synod,  p.  45. 

This^sburch  adopts  as  its  creed  the  Heidelburg  Confession  of  Faith,  in  the  form 
of  a  CatechisBi.  See  Germ,  Re/.  Ch,  v.  Seibert,  3  Pa.  St.  R.  282 ;  Att*y.'Gen,  t. 
MinUter,  f-c,  36  N.  Y.  (9  Tiff.)  452  j  8.  c,  2  Trans.  App.  145  ;  S3  Barb.  803. 
Tyler's  EccJ.  L.,  ch.  Ixiii. 

For  works  00  the  Hibtort  of  the  German  Reformed  Church,  see  History  of  the 
German  Reformed  Church,  by  Rev.  Lewis  Mayer,  D.D.,  2  toIs.,  Baltimore,  1860 ; 
Handbook  of  Christian  Church  and  Dogmatic  History,  by  Dr.  J.  II.  A.  Ebrard, 
14  vols.,  Erlangen  (Germany),  I860. 

Works  on  the  DooTRiirBS  of  the  German  Reformed  Church. — The  only  creed, 
or  Confession  of  Faith  of  the  German  Reformed  Church,  is  '*  The  Heidelberg 
Catechism,^*  composed  by  Drs.  Zacharias  Ursinus  and  Casper  Aleyianns,  and  first 
published  in  Heidelberg,  Germany,  in  the  year  1563.  It  has  been  pnUished  in  ' 
almost  innumerable  editions,  and  in  all  modem  languages.  The  Heidelberg  Cate- 
chism, in  Grerman,  Latin  and  English,  Tercentenary  edition,  New  York,  1863. 
Commentary  of  Dr.  Z.  Ursinus,  on  the  Heidelberg  Catechism,  translated  by  Rev. 
G.  W.  Williard,  D.D.,  Columbus,  O.,  1851.  The  Dogmatic  of  the  Evangelical 
Reformed  Chnrch,  with  proof  passages  from  the  original  sources,  by  Dr.  Henry 
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Whatever  form  of  government  a  church  may  adopt,  each  par- 

Heppe,  1  Tol.,  Elberfeld  (Germany),  1861.  ChrislimB  Dogmatic,  by  Dr.  J.  U.  A. 
Kbrard,  Doctor  of  Theology,  Ecenigtberg  (Qermaay),  1868.  H.  A.  Niemeycr? 
CollteUo  C^nfmfianvm  in  EccUniit  rrformatit  puUieatorum,  Lciptic,  1840 

Wvrlcs  Ml  the  Qfmrdi  (iopgrfmetU  of  the  German  Stormed  Chmrck.—Tht  Chnrch 
Government  of  the  Ger.  Kef.  Church  is  laid  down  in  the  **  Coastitntion  of  the 
Ger.  Ref.  ChurcV  (osaally  appended  to  the  Heidelberg  OaCeohisai).  No  special 
works  haye  been  pablished  on  ibia  sobjact,  baoanse  the  Conatitntion  speaks  for 
itself.  It  is  strictly  Presbyterian^  as  to  the  mode  of  government,  as  will  be  readily 
seen.  It  has  four  ascending  grades  of  judicatories  or  church  courts,  whidi  is  the  dis- 
ptishing  feature  in  whut  we  call  the  Prttibytefial  Form  of  Church  Government, 
These  courts  are  substantially  the  si^ne,  though  differently  named,  in  the  different 
Presbyterian  bodies.     For  example:— 

In  the  Presbyterian  Church.         Jh  the  Gen$an  Church.         In  the  Dutch  Reform. 
1.  Session.  1.  Conaiatory.  1.  Consistory. 

3.  Presbytery.  2.  CLaaais.  S.  Claaais. 

3.  Synod.  8.  Sytod.     *  8.  Diatrict  Synod. 

4k  General  Assembly.         4.  General  Synod.  4.  Gkoaral  Synod. 

The  courts  look  upon  doctrine  as  the  distinguishing  mu^  of  denominations  and 
denominational  rights,  rather  than  upon  church  goyemment.  And  yet,  in  some 
cases  this  latter  may  also  become  important. 

The  Rey.  Jeremiah  H.  Good,  D.D.,  first  yice-president  of  the  aynod  of  the  [late 
German]  Reformed  Church  in  Ohio  and  adjacent  states,  giyes  the  following  sketch 
uf  the  forms  of  church  goyernment  of  the  yarions  denominationa  in  the  United 
States.  He  says :  <*  There  are  now  fully  ««ie  hoodred  diffireat  denominations  in 
the  United  States.  We  may  cI^mUjt  them  in  regard  to  form  </  getmmHent,  into 
four  classes. 

I.  Tbb  Pbksbtterian  Gboup.— Tb«  Qato  fefttnrea  Mre^  Parity  of  the  minis- 
ters ;  ascending  series  of  chnrch  oonrta  |  whal  wt  woM  eall  rapnblican  form  of 
government. 

1.  The  Preabyterian  Church. 

2.  The  United  Preebyterians. 

3.  The  (German)  B«fonned  Chnrch  of  N.  A. 

4.  The  Reformed  (Dutch)  Chnrch  tf  N.>k. 

5.  The  Reformed  Presbyterians  (CJoyeqanlers). 

6.  The  Q^formed  Pr9«byteria^  Cbnreh, 

7.  The  Associate  Reformed  (or  Seced^ra). 

8.  T|ie  Lathar%n  PrasbytsHMi  Chnrob. 

The  following  are  (ondameoUilly  Praabyterian,  but  haye  taiteA  np  Congregational 
and  other  elementf  ;-^ 

9.  The  Lnther«|)t. 

0.  The  Methodist  EpiMopfkU 

11.  Th«  Methodist'Proteatant. 

12.  The  Methodist  Bpiseopd,  Sooth. 

13.  Refprmed  Methodift, 

14.  True  Wesleyan  Methodist  Chnrch. 

15.  Afriean  Methodist  Episcopal  Church. 

16.  Zion*s  Wesleyan  Methodist  Chnrch. 

17.  Eyangelical  Association  (or  AUbright's). 

18.  United  Brethren  in  Christ. 
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ticular  societj  or  congregation  will  generally  have  a  fixed  place 

19.  German  Byangelieal. 

20.  Charch  of  God  (or  Winebronnarians). 

II.  The  CoKOBBOATiONAL  Group. — Main  features  are  :  Each  congregation  in 
theory  is  independent ;  no  charch  courts  with  judicial  or  leg^slativ^e  (but  only  ad- 
visory) power.   Democratic. 

1.  Orthodox  Oongregationalisti. 

2.  Unitarians  (or  Unitarian  Congregationalists). 

3.  Christians  (or  New  Lights). 

4.  Baptists,  a    Regal ar. 

„  b    Anti-Mission  (Hard  Shell). 

„  c    Free  Will. 

„  d     Six  Principle. 

,,  e    Serenth-Day. 

5.  Tankers  (or  German  Baptists). 

6.  German  Seventh-Day  Baptists. 

7.  Campbell ites  (or  Reformed  Baptists). 

6.  Mennonitcs.  * 

9.  Reformed  Mennonites. 

10.  Ornish. 

11.  Schwenkfelters. 

12.  Unirersalists. 

13.  Second  Adrentists. 

14.  Rationalists. 

15.  Swedenborgians  (or  New  Jerusalem). 

III.  Thb  Episcopal  Group. — DMnguUhing  features. — No  parity  in  the  min- 
istry, but  an  ascending  grade  of  orders  (e.  g.^  deacons,  priests,  bishops). 

1.  The  Protestant  Episcopal  Church. 

2.  The  Moravians  (or  Unitas  Fratrum). 

The  Methodist  Episcopal  Church  have  bishops  in  name,  but  these  are  not 
regarded  as  a  higher  order  of  ministers.  Hence  the  Methodists  belong  to  the 
Presbyterian  order. 

IV.  Thb  Papal  Order. — Dittingmshing  features, — ^No  parity  in  the  ministers, 
but  ascending  orders,  culminating  in  the  Pope. 

1.  The  Roman  Catholic  Church.'* 

Buck  says  :  '*  The  particulars  of  the  IPresbyterial']  system  are  detailed  in  the 
form  of  government  and  directory  for  the  worship  of  God,  which  are  appended  to 
the  Confession  of  Faith,  Larger  and  Shorter  Catechisms,  fhtmed  by  the  West- 
minster Assembly  in  1643,  ratified  by  the  (General  Assembly  of  tiie  Church  of 
Scotland  in  1645,  and  formally  adopted  by  the  Synod  of  Philadelphia  in  1729.  In 
^lay  1785,  after  the  Revolution,  these  standards  were  revised,  a  portion  of  the 
rules  better  adapted  to  the  condition  of  the  American  church,  and  some  incon- 
siderable alterations  made  in  the  confession  and  catechism.  With  these  modifica- 
tions the  book  was  adopted  as  the  constitution  of  the  church,  subject  to  further 
alteration  by  the  Assembly.'*  Buck's  Theo.  Die.  App.  p.  463.  And  see  Hodge's 
Theology  recently  published.  • 

As  to  the  United  Presbyterian  Charch,  see  *'  The  Testimony  of  the  U.  P. 
Church  of  North  America,"  adopted  at  the  union  between  the  Seceflers  and  Asso- 
ciate Reformed  Church.     Since  then  *^  a  Book  of  Discipline  has  been  adopted." 
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for  the  meetiDg  of  its  members.^^  Every  such  congregation,  in 
its  aggregate  character,  the  persons  who  represent  its  property, 
interests,  the  eeclesiastical  officers  who  have  charge  of  its  religious 

^1  A  corporation  has  recentlj  been  organized  in  New  York  to  hold  Methodist 
camp  meetings  wherever  deemed  expedient.  One  religions  societj  ma^  be  com- 
posed of  members  scattered  so  that  they  may  find  it  conyenient  to  hare  two  or 
more  places  of  worship. 

Among  the  works  on  chnrch  authority  recognised  are  <*Darham  on  Scandal/* 
*<  Pardovan  and  Stewart's  Collections.'* 

Bnck  saTs :  *'  As  to  the  chureh  gOTemment  among  the  Scotch  Pre8b3rterians 
no  one  is  ignorant ;  but  firom  the  first  dawn  of  the  Reformation  among  us  till  the 
era  of  the  Revolution,  there  was  a  perpetual  struggle  between  the  court  and  the 
people  for  the*  establishment  of  an  Episcopal  or  a  Presbyterian  form.  The  former 
model  of  ecclesiastical  polity  was  patronized  by  the  house  of  Stuart  on  account 
of  the  support  which  it  gave  to  the  prerogatives  Of  the  crown ;  the  latter  was  the 
favorite  of  the  majority  of  the  people,  perhaps  not  so  much  on  account  of  its 
foperior  claim  to  apostolical  institution  as  because  the  laity  are  mixed  with  the 
clergy  in  church  judicatories,  and  the  two  others  which,  under  episcopacy,  are 
kept  so  distinct,  incorporated,  as  it  were,  into  one  body.  See  HalPs  View  of  a 
Gospel  Church  5  Encycl.  Brit.  art.  Presbyterians ;  Brown's  Vindication  of  the 
Presbyterian  form  of  Church  Government ;  Scotch  Confession  and  Directory.*' 
Buck's  Theo.  Die,  title  "  Presbyterians"  367  and  App.  2,  p.  463. 

The  Established  Church  of  Scotland  has  maintained  from  1592  to  this  time  that 
it  is  the  duty  of  the  civil  authority  to  call  church  courts,  '*  naming  time  ahd  place 
of  a  fro  rt  nata^  and  the  ordinary  meeting  of  the  General  Assembly  of  the 
church."  See  «*  The  Book  of  the  Universal  Kirk  of  Scotland"  373,  305  ;  Heth- 
erington's  Hist,  of  Church  of  Scotland  99,  110,  165;  Calderwood's  Hist.  Ch. 
Scotland.  The  Act  of  Parliament  of  159S  authorizes  the  general  assembly  to  be 
held  once  every  year,  or  oftener  pro  re  nata,  the  time  and  place  to  be  appointed 
by  his  majesty  or  his  commissioner,  or,  if  neither  be  present,  br  the  assembly.  In 
the  year  1581  the  second  book  of  discipline  was  incorporated  in  the  acts  of  assem- 
bly. The  heading  of  one  chapter  (the  tenth)  is  in  the  following  words :  '^Of 
the  office  of  the  Christian  Magistrate  in  the  Church." 

The  following  are  some  of  the  particulars  of  the  chapter  :  *'  Kings  and  princes 
that  be  godly  sometimes  by  their  own  authority  (where  the  church  is  corrupt  and 
all  things  are  out  of  order)  place  ministers,  and  restore  the  tme  service  of  the 
Lord."  See  Craig's  Catechism,  recommended  by  the  assembly,  1792;  James 
Reid's  Memoirs  of  the  Westminster  Assembly  of  Divines  ;  Reformed  Presbyterian , 
1867,  p.  33,  331 ;  Ordinance  of  Parliament,  October  23d  16i4,  for  ordination  of 
ministers  ;  Ordinance,  July  10th  1646,  under  which  Francis  Woodcock  was  ap- 
pointed minister;  Reid's  Memoirs,  vol.  1,  265;  Hetherington's  Hist,  of  West- 
minster Assembly  of  Divines  224,  239,  240,  306. 

On  the  22d  of  April  1647^  the  Houses  of  Parliament  pnblished  reaolutions  enti- 
tled, "  Remedies  for  removiug  some  obstructions  to  church  government,"  in  which 
ihey  ordered  letters  to  be  aent  to  the  several  counties  of  England,  requiring  the 
ministers  immediately  to  form  themselves  into  distinct  Presbyteries,  and  appointing 
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• 
and  diaetplinary  objects  and  duties,  the  pastor  and  members  of 

such  congregations  individuallj,  tbe  ecclesiastical  bodies  clothed 
with  adyisory  or  legislatire  power  over  the  societies  of  a^  denomi-' 
nation  in  defned  districts  &r  generally,  all  have,  or  may  make  a 
claim  to  the  aid  or  protection  of  law--all  have  rights  to  be 
secured,  vrrongs  to  be  redressed,  remedies  to  be  sought. 

These  arise  in  so  many  forms  that  it  is  impossible  to  enumerate 
them.     The  right  to  peaceably  assemble  and  worship,  or  engage 

in  religious  exercises  or  discussions,  or  in  teaching  and  receiving 

■ 
the  minittert  and  elders  of  tbe  sererftl  Prenbyteries  of  the  preytnee  of  London  to 
hold  their  ProTincial  AMemUy  in  the  Convocation  house  of  St.  Paal*s,  on  the 
first  Monday  of  May. 

According  to  this  appointment  the  first  meeting  of  tffe  ProTinciaT  Assembiy  or 
Synod  of  London  was  held  on  the  8d  of  May  1647. 

In  the  year  1647  the  Vyestminster  Confession  of  Faith  was  received  by  the 
Church  of  Scotland.  See  Informatory  Vindication  20S ;  Bobt.  Jamison's  Hist. 
Ch.  Scot. ;  Summary  of  Laws  and  Regulations  of  Church  of  Scotland  418. 

In  this  is  what  is  called  the  adopting  act  of  the  Westminster  Confession  of 
Faith,  published  as  their  act,  also  the  first  and  second  Books  of  Discipline. 

Reformed  Presbyterian  and  Covenantor  of  1867,  page  331,  Rutherford  says : 
^*  The  king's  royal  power  in  adding  his  sanction  to  the  Ecclesiastical  Constitutions, 
and  in  punishing  such  as  are  to  be  decreed  heretics  by  the  church,  is  regal." 

Evangelical  Repository  of  March  1846,  "  The  Divine  right  of  the  Church  Go- 
vernment." This  book  was  written  during  the  sittings  of  the  Westminster  Assem- 
bly, by  sundry  ministers  of  Christ  within  the  city  of  Lrondon.     See  p.  73. 

"  Oliver  Cromwell,  with  the  advice  of  his  council,  published  an  ordinance,  under 
date  of  August  28th  1654,  entitled  '  An  Ordinance  for  ejecting  ignorant  and  insuf- 
ficient ministers  and  schoolmasters.*  '*  Rcid's  Mem.,  1  vol.  !95,  Ac  iSce  Bellc- 
fontaine,  Ohio,  Press,  March  6th  1873.  But  the  Free  Kirk  of  Scotland  dissents 
from  this  view  of  the  regal  authority  of  the  civil  magistrate.  For  cases  growing 
out  of  the  organization  of  tlie  Free  Church  of  Scotland,  see  Shawns  Reports  of 
Cases  in  the  Court  of  Session.  See  the  Law  of  Creeds  in  Scotland,  by  Innes, 
Edinburgh,  1867.  AcU  of  the  Qoneral  Assembly  of  the  Cburcti  of  Scotland,  1638' 
to  1842.     Edinburgh,  1843. 

Amon^  the  English  Woilcs  on  Ecclesiastical  Law  are, 
Burns's  Ecclesiastical  Law,  4  vols. 

Curteis's  do.  S  vols. 

James' Thomas,        do.  2  vols,  iti  6  parfk;  1865. 

H.  W.  Crfpps,         do.  1  vol.        —        ISefs! 

Francis  N.  ROgeri,  do.  1  vol.         —         1849. 

Oeo.  B.  Harding,    do.  2d  edi       —        liW2i 

EccleStasticAl  Jurisdiction,  by  E.  Eilwtfrd»,  London,  1853;  ft^rtice  (it  the 
Ecclesiastical  Courts,  by  Henry  Charles  Coote,  London,  184T;  I'arson's "  Cbun- 
sellor  whh  the  Law  of  Tithes,  by  Simoii  Dcgge,  Kt.j  with  additions  by  Charges 
Ellis,  Londotr,  ISHO,  7th  ed. ;  Clergyman's  Legal  Hand-book,  by  Jam^  Munisy 
Dale,  5th  ed.,  toddon,  1866 ;  The  Uttwt  respeicnin^  PeWs,  by  H.  S.  English,  Lon- 
don, 1826% 
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instroction  in  moral  or  rdigious  troths  vritbout  molestation,  arc 
among  the  religiou%  objects  which  may  raise  legal  inquiries.  The 
levy,  collection  and'  disbursements  of  monej,^  for  the  support  of  a 
pastor  and  for  moral  and  religious  enterprises^  the  employment, 
call  or  settlement  of  s  pastor  ;^  his  secession  or  dismission  from 
oflSce,  the  appointment  of  agents  of  various  kinds ;  the  acquisi- 
tion of  real  estate,  and  the  erection  thereon  of  church  buildings, 
parsonages,  school-housea  and  other  strnetttres^  the  improvement 
and  care  of  cemetery  groirndt,  &€.,  the  control  and  sale  of  pro- 
perty, the  union**  or  division^  of  societies ;  rights  of  property  in 

*»  The  judicial  courts  will  not  revise  the  reg;iilar  determinations  of  an  ecctesia!!- 
tical  court  in  disBtiraing &  minister  for  cause:  Chaw  ▼.  Cheney ^  Ills.  Sup.  Ct.  1871, 
10  Am.  Lw^  Reg.  N»  S.  2M.  The  Tery  valuable  notes  in  the  Law  Kegister  con- 
tain au  elaborate  discnision  of  this  subject.  See  note  45,  post ;  25  Ills.  It.  456  ; 
Walket  T.  Wamyorigktj  16  Barb.  4«« ;  ]Hk$ouri  t.  Fanis,  45  Ifis^oruH  183^; 
Germ,  Be/.  Ch.  r;  Seiberi,  9  Petiiia.  St.  28S. 

A  minister  impnyperlj  excluded  fVom  a  pUlpit,  has  a  remedy  at'  law :  Lytd  r. 
Me»xi9»yn  Am.  Low  Reg.  N.  8.  %%  Sup.  Cu  N.  J.  1969. 

As  t9  madry  uattere  i^ating  to  miifislers,  see  Buck  Eccl.  L.  \%  53,  85,  185, 
222,  Ao. ;  CIiaton*s  9.  Y.  Dig.  SfB89. 

A  ishriater  of  the  Established  Church  cmiuot,  gua  aponte,  secede :  Sarnei  v. 
Skare^  4  Times  Rep.  598 ;  Bixct  Bccl.  L.  r09. 

**  Union, — ^Two  religiou0  Boeietfes  nrty  mttte  iri  one  :  Barrett  r.  Aisae,  Rtf.  Ch.^ 
44  Bwb*  asa ;  Madieon  At>.  Bap,  Ch:  v.  Bap,  C«.,  8  Robt.  570 ;  Pa^kham  y. 
iHkahiranUi  19  Tick.  274 ;  Satter  r;  Trufteee  Ref.  Dutch  CH.^  42  Penna.  St.  508  ; 
Cammyerr,  Uftiud  Germ.  Luth.  Ch.,  2  Saudf.  Ch.  186. 

The  act  of  union  between  the  OeiTettil  Synod  of  the  Associate  Ref.  Ch.  gird  the 
General  Assembly  of  the  Prcsby.  Ch^  of  182*2;  w^s  held  invalid.  Those  who 
adhered  to  tbe-old  organizatSov  of  the  Associate  Kef.  Church,  retain  all  propcfrty  : 
AtmxieaeRrf,  Ck,  r.  The  Umlogietd  Sm.^  8  Green  Ch.  77. 

In  PennsyWmla  the  union  of  Assooiftte  [^ecedenr]  Church  and  AcrsodAter  Rcf. 
Synods  into  the  United  PresbyteHan  is  rasfaified  r  XfcOinnisty.  Watson,  9  Wrfglit 
R. ;  a  Amerlcm  Law  Reg.  251,  N.  8. ;  McBride  v.  Porter ,  17  low*  204  ;  Peopfe 
V.  Fnringtont  22  Bow.  V.  T.  294.  And  see  Af tiler  r.  Oable,  2  Denio  585" ;  Com, 
V.  Fiik,  8  Mete.  238 ;  Sutter  r.  Trw*ee*t  6  Wright  Petttie.  R. ;  2  Am.  Law  Reg. 
N.  S.  505. 

In:  1870  the  Old  nfd  I9ew  School  Pi«esbycefUms  wiited,  merging  the  turo  General 
Asseaiiliev  huo-'ono. 

Some  merfenMRti  har^  been  made  in  fktot  of  a  miion  of  the  Refomled  Church 
in  the  United  Stotes  [laie  Gemt«n]  smd  t&e  [U«e  ]&t«teh}  Reformed  Churoh  iit 
AmericB^    Ste  FiDotedlngrof  Germ.  Ref.  Ch.,  Bee.  8d  1899,  p.  84. 

Elfbrts  are  beitig  made  to  unite  the-  sererfil  Methodtsf  dimr^bes  of  IfonK  Ame- 
rica :  Minutes  General  Conference,  1872,  Wm.  Lawrence's  Resolutldn,  pp.  199, 
211,  4ia. 

In  Ohio  the  Act  of  April  2d  1870,  67  Laws  80,  authorfascs  the  consOlidatioYi  of 
two  societies  of  the  same  faith.  It  is  probably  atimlathe  to  the  connnoh-law 
ri{rht  of  union. 

**  The  diTipion  of  a  religious  society  may  bo  voluntary  or  involuntary. 
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case  of  excommanication,^  schism,  secession,  change  of  doctrine, 

<*  The  determination  regularly  made  and  proved  of  ecclesiastical  tribnnals  on 
questions  within  their  jarisdiction  is  generally  regarded  in  judicial  courts  as  con- 
clasire.  Hence  in  Kentucky,  under  a  statute  which  proyided  that  in  case  of 
schism  or  division,  the  trustees  of  a  church  should  permit  each  party  to  use  the 
church  a  part  of  the  time  proportioned  to  numbers,  and  that  die  excommunication 
of  a  portion  shall  not  impair  such  right  except  it  be  bondjide  made  on  the  ground 
of  immomlHy,  it  has  been  held  that  an  ecclesiastical  judgment  of  excommunica- 
tion for  ditioycdty  was  conclusire  on  the  judicial  courts,  and  the  excommunicated 
party  lost  all  right  to  the  use  of  church  property :  Garten  r.  Pemidc^  Ky.  Ct. 
Appeals,  1870;  9  Am»  Law  Beg.  N.  S.  211  and  notes;  10  Law  Reg.  430  (July 
1872)  ;  Am.  Law  Record  154;  Curd  y.  Wallace,  7  Dana  195.  As  to  the  con- 
ckusiveness  of  ecclesiastical  determinations  Chancellor  Rbdfibld  cites  Watson  r. 
Av§ryj  2  Bush.  398  ;  Shannon  v.  FVost,  8  B.  Mon.  261  ;  Gibson  ▼.  Armttrong^  7  Id. 
481 ;  Den  v.  Bolton,  2  Green's  Ch.  322  ;  Am.  Prim.  Soct.  t.  Pellinffs,  4  Zabr. 
659 ;  Germ.  Ref.  Ch.  v.  Seibert,  3  Penna.  St.  291  ;  SuUer  r.  Duir^  Ref.  Ch.,  6 
Wright  Penua.  503  ;  Cone  r.  Green,  4  Whart.  509  ;  Robertson  y.  Bullions,  9  Barb. 
134.  See  Smith  r.  Wilson,  IS  Vt.  611  ;  Watson  y.  Jones,  18  Wallace,  Am. 
Law  Reg.  July  1872,  p.  430  ;  Am.  Law  Record  154.  The  determination  of 
church  judicatories  are  not  generally  conclnslye  as  to  rights  of  prc^rty :  Lawjfer 
Y.  Clipperlify  7  Paige  281.  But  in  the  Associated  Churches  where  the  right  to 
property  depends  on  the  question  which  one  of  two  parties  is  the  true  church,  the 
decision  of  the  proper  ecclesiastical  body  on  that  subject  Is  deemed  eoncluaiYe  by 
the  judicial  courts :  AfcBride  y.  Porter,  17  Iowa  204 ;  Watson  y.  Jones,  13  Wallace 
R.  ;  First  Cong.  Preebg.  Church  y.  Cong.  Soe.,  23  Iowa  567. 

In  such  cases  where  by  title-deed  of  property,  or  act  of  incorporation,  a  congre- 
gation is  in  connection  with  and  subject  to  a  higher  ecclesiastical  body,  or  where 
a  controversy  is  Yoluntarily  submitted  to  such  body,  its  decision  is  in  the  nature 
of  an  award.  See  note  30,  ante.^  See  note  42,  ante.  In  independent  dinrches  a 
church  judicatory  cannot,  as  a  general  rule,  depriYe  a  majority  of  property  rights. 
See  note  53,  post;  17  Iowa  204  ;  Angell  &  Ames  on  Corp.,  }  499  ;  8  Kent  293 ; 
6  Ohio  363;  7  S.  &  R.  517.  And  in  associated  churches  the  same  rule  prcYails 
unless  property  is  specifically  devoted  for  a  particular  faith.    See  note  55,  post. 

In  Michigan  a  bill  recently  passed  the  Senate,  but  was  defeated  in  the  House,  to 
regulate  excommunications  from  churches. ;  It  was  designed  to  limit  the  power  of 
Catholic  bishops.  This  bill  grew  out  of  the  excommunication  of  Patrick  Bnnbury, 
of  Kalamazoo,  Michigan,  in  the  fall  of  1878,  for  having  sued  a  bishop.  As  to 
this,  see  Harper's  Weekly,  N.  Y.,  April  5th  1873,  in  which  it  is  said,  "Ex- 
communication has  reduced  the  Qerman  church  to  subjugation,  and  terrified  the 
church  of  France.  To  weaken  the  force  of  excommunication  (Germany  has 
passed  its  most  stringent  laws,  and  Switzerland  has  expelled  its  oontumacious 
bishop.*'  It  has  been  strongly  urged,  however,  that  if  the  power  to  interfere  with 
church  usages  is  once  exercised,  the  precedent  may  "  return  to  plague  the  invent- 
ors.'* In  religious  toleration  there  is  safety,  while  intolerance  may  give  rise  to 
strife,  if  not  worse. 

A  voluntary  division  may  occur  where  the  members  of  a  congregation  become 
too  numerous.  In  the  compilation  of  the  constitution  and  canons  of  the  Protestant 
Episcopal  Church  in  Maryland,  published  in  1863  by  order  of  the  convention  in 
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or  in  case  of  controversy  on  new  questions  as  to  which  there  is 

the  diocese  of  that  state,  forms  and  instructions  are  given  for  such  division.  See 
page  3i.  A  division  may  arise  in  case  of  controversy  over  some  minor  matter, 
not  involving  any  established  doctrine  of  faith  or  church  government,  as  for 
instance,  whether  a  musical  organ  shall  be  used,  or  pews  sold,  or  in  relation  to 
promiscuoas  sittings,  and  like  questions,  or  it  may  involve  fundamental  principles. 
The  division  may  take  place  by  mutual  agreement  or  by  secession,  having  the  con- 
sent of  only  the  seceding  party.  An  involuntary  division  may  occur  hy  the  con- 
trolling; power  in  a  congregation  expelling  a  portion  of  the  members,  or  by 
excluding  them  from  church  privileges.  A  division  may  be  local  in  one  congre- 
gation, or  extending  generally  to  a  whole  denomination. 

In  the  associated  societies  it  may  or  may  not  extend  to  the  controlling  and  legis- 
lative ecclesiastical  bodies.  Some  of  the  Reformed  Presbyterian  (Covenantor) 
congregations  divided  on  the  *' Deacon  question,**  though  all  acting  in  (connection 
with  the  same  Presbytery,  Synod  and  General  Assembly.     See  note  49,  post. 

In  Hodden  r.  Chorn^  8  B.  Monroe  $0,  a  division  '<  grew  out  of  an  honest  dif- 
ference of  opinion  upon  the  subject  of  missionaries,*'  and  in  Baptist  Ck,  v.  Wetherel^ 
3  Paige  296,  because  of  dissatisfaction  with  a  minister. 

By  the  division  into  Old  and  New  School  in  the  Presbyterian  Church  in  1837, 
"  509  Diinisters  and  60,000  communicants  lost  their  connection  with  the  Old 
School  General  Assembly  :**  Com.  v.  Green,  Sup.  Ct.  Penna.  See  "  Report  of 
the  Presbj.  Ch.  Case"  (by  Samuel  Miller,  Jr.,  Philada.,  1839,  4  Wharton  531 ; 
York  T.  Johnston^  I  W.  &  S.  9 ;  Means  y.  Presbif.  Ch.,  3  Id.  313  ;  Buck  Ecc.  L., 
Mass.  67  n. ;  Repertory  92  (1840)  ;  Gartin  y.  Penick,  Kentucky  Court  Appeals, 
1870,  9  Am.  Law  Reg.,.N.  S.  211  ;  Buck  102  n,  127  n.  As  to  power  of  General 
AMemblj:  Missouri  r.  FarriSy  45  Missouri  183. 

The  Scotch  cases  extended  from  1836  to  1843.  *'  One-third  of  the  established 
clergj  of  Scotland  were  deprived  of  their  livings  :'*  Buck  67 ;  Repertory  86  (1844)  ; 
2  May  *8  Const.  Hist,  of  £ng. 

The  dlYision  in  the  Methodist  Church  in  1844  on  the  slavery  question  is  explained 
in  16  Howard  301 ;  Meth.  Quar.  396,  665  (1851)  ;  1  Choates*s  Memoir  170 ;  Bas- 
com  y.  Lane,  4  Am.  L.  J.  193 ;  8.  o.  9  West.  L,  J.  162  ;  5  McLean  369{  2  West 
Va.  310.  See  Lawrence's  Address,  note  31,  ante;  7  B.  Monroe  481  ;  13  Grattan 
300. 

The  Baptist  Church  was  divided  in  1845  on  the  same  question,  but  Buck  says, 
'*  Aj  they  were  Congregational  is  ts,  pure  and  simple,  they  have  had  no  interna- 
tional lawsuits:**  10  Christian  Review  11,  114,  479.  For  divisions  on  slavery 
qnestion,  see  Meth.  Quar.  1849,  282,  and  1851,  396 ;  Princeton  Repertory  1847, 
427;  1849,39,582;  1858,  .'(56;  1861,  322,  547,  758;  1862,  499;  1863,  496; 
10  Christian  Review  479  ;  11  Id.  114  ;  15  Id.  271.  For  division  in  Presbyterian 
Church:   Watson  r.  Jones,  18  Wallace  ;    Watson  y.  Farris^  45  Missouri  183. 

The  division  of  the  Society  of  Friends  into  Orthodox  and  Hicksites  occurred  in 
1827  :  EarU  r.  Wood,  8  Cush.  430 ;  Hendrickson  t.  Decoxo,  1  Saxton  Ch.  577  ; 
Dexter  r.  Gardner,  7  Allen  243;  Buck  166;  30  Examiner  237;  52  Id.  821  ; 
Field  T.  Field,  9  Wend.  394 ;  State  r.  Eillis  ^  James,  in  Com.  Pleas,  Jefferson 
Co.,  Ohio,  1828,  reported  by  Gould.  On  the  9th  September  1854,  the  Ohio  Yearly 
Meeting  of  FHends  divided  into  two  Ohio  Yearly  Meetings,  one  popularly  called 
Wilbarites  and  the  other  Gomeyites :  Harrison  r.  Hoyle,  now  in  Ohio  Supreme 
Court,  iarolres  title  to  Mt.  Pleasant  boarding-school,  and  the  question  whether  the 
**  Wilburites*'  or  <*  Gurneyites**  are  the  true  Quakers. 

Uoon  these  subjects  generally  see:   Wiswell  r.  First  Cong,  Ch.,  14  Ohio  St 
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no  settled  doctrine,^ — these,  and  many  other  questions,  are  among 

541 ;  Price  r.  Church,  4  Ohio  541 ;  Denton  t.  Jackson,  2  Johns.  Ch.  820-9  ; 
Angell  &  Ames  on  Ck)rp.  {  194 ;  M^hoditt  Church  r,  RemingUmy  1  Watts  SS7 ; 
Presbyterian  Cony.  y.  Johnson,  1  W.  &  S.  40 ;  1  Speer's  Eq.  R.  90 ;  23  Barb. 
337  ;  2  Wend.  135 ;  2  Sand.  Ch.  R.  188;  Smith  v.  Swormstedt,  5  McLean  369; 
s.  c.  16  How.  288;  Bascom  v.  Lane,  4  Am.  Law  Jour.  193;  9  West.  Law 
Jour.  162;  Gibson  v.  Armstrong,  7  B.Monroe  481;  Brooke  r.  ShackUtt,  13 
Grattan  (Va.)  300;  VemUe  r.  Coffman,  2  West  Va.  810;  Garten  r.  Penick^  9 
Am.  Law  Reg.  N.  S.  212  and  note ;  Vasconcelles  y.  Ferraria,  27  HI.  237  ; 
Goesele  t.  Bimeler,  8  West.  Law  Jour.  385  ;  Gaseleys  r.  Separatists,  13  Ohio  St. 
144. 

The  statute  of  Kentucky  provides  that  in  case  of  schism  or  dirision,  "  the 
trustees  shall  permit  each  party  to  use  the  church  a  part  of  the  time  proportioned 
to  the  numbers  of  each  party,  **  unless  excommunicated  bondjide  on  the  ground  of 
immorality:^'  Garten  y.  Peniclc,  9  Am.  Law  Reg.  N.  8.  212;  Ky.  Ct.  Appeals 
1870.  In  case  of  division  there  may  be  an  alternate  use  by  agreement :  Id.  As 
to  right  to  expel  for  slavery  opinions  and  disloyalty,  see  Fulton  v.  Fariey,  9 
Am.  Law  Reg.  N.  S.  412  n.  See  Id.  212.  Rights  of  property  in  case  of  a 
division  of  parish.  Inhabitants  v.  Sites,  19  Pick.  317  ;  Mikon  v.  Parish,  10  Id.  447  ; 
First  Parish  v.  Smith,  14  Id.  297  ;  Minot  v.  Curtis,  7  Mass.  441  ;  Sutton  v.  CWe, 
8  Id.  96 ;  Winthrop  y.  Winthrop,  1  Me.  (Greenl.)  208 ;  Dellingham  v.  Snow,  8 
Mass.  276  ;  b.  c.  5  Id.  547  ;  Second  Ecc.  Soct.  v.  Firsi  Ecc,  5.,  23  Conn.  255 ; 
Buck's  Mass.  Ecc.  L.  58  ;  First  Parish  y.  Second  P.,  22  Conn.  R. ;  8.  p.  Dean 
Y.  Bolton,  7  Halstead  206  ;  Cammeyer  v.  Germ,  Luth.  Chs,^  2  Sandf.  Ch.  216 ; 
Robertson  v.  Bullions,  1  Kernan  255  ;  9  Barb.  64. 

*^  If  such  or  indeed  any  division  should  occur  in  an  independent  congregation, 
the  adhering,  qualified  and  legal  non-seceding  majority  of  course  would  control, 
unless  restrained  by  some  trust  or  other  express  provision.  In  Hodden  r.  C%om^ 
8  B.  Mon.  76,  where  a  division  occurred,  each  party  claiming  to  be  the  true 
church,  the  court  said,  in  order  to  decide  it,  **  we  must  resort,  as  the  only  test, 
to  their  numerical  strength  at  the  time  of  the  division  :'*  2  Peters  566.  See  cases, 
notes  53  and  55,  post.  But  such  division  might  arise  in  one  of  the  associated  con- 
gregations. The  proper  church  officers  char^  with  ecclesiastical  duties,  and  as 
to  temporalities,  who  might  be  elected  according  to  prescribed  rules  or  usage,  - 
would  control.  In  case  of  schism,  without  diflference  in  doctrine,  those  who 
adhere  to  the  old  organization  are  entitled  to  its  property  :  WisweU  y.  Cong.  Ch., 
14  Ohio  St.  44 ;  2  Bligh.  529  ;  9  Wend.  Such  division  might  also  arise  in 
the  highest  ecclesiastical  body  of  associated  churches.  Such  bodies  are  sometimes 
charged  with  the  duty  of  appointing  trustees  for  school  property,  churehes  and 
religious  purposes,  as  in  Harrison  v.  Hoyle,  now  in  Ohio  Supreme  Court.  And 
see  note  26,  ante.  In  case  of  such  division  the  party  seoeding  could  claim  no  right 
or  power  as  the  supreme  ecclesiastical  body :  WUwell  v.  Cong,  Ch.^  14  Ohio  St. 
32.  But  there  might  be  such  division  under  circumstances  where  neither  could  be 
called  seceders,  and  both  parties  would  claim  to  be  tA«  *ni«  body.  There  cannot 
be  two  true  bodies,  two  supreme  co-ordinate  governments  or  tribunals  exercising 
jurisdiction  over  the  same  associated  congregations  or  subjacts  :  Den  v.  BoUon,  7 
Halst.  219 ;  Gibson  v.  Armstrong,  7  B.  Mon.  491  ;  Hendriekson  v.  Decom,  I  Saxt. 
Ch.  577. 

If  before  the  actual  division  occurred,  the  controverted  question  should  be  deter- 


Digiti 


zed  by  Google 


AND  CHUKCH  CORPORATIONS.  347 

the  temporal  objects,  ia  relation  to  which  an  appeal  may  be  made 
to  the  law  and  the  remedial  justice  of  courts,  and  which  are  to  be 
more  fully  discussed  in  subsequent  chapters. 

With  these  brief  summaries  of  the  forms  of  church  organiza* 
tions,  and  subjects  which  may  give  rise  to  legal  investigation,  the 
inquiring  mind  will  be  naturally  led  to  the  forms  or  agencies 
through  which  religious  objects  may  be  and  generally  are  sought 
or  accomplished. 

A  church,  religious  society  or  congregation,  then,  may  seek  its 
organized  purposes  through  the  agency  of 

I.  An  unincorporated  association;*'  or, 

mined  according  to  usage  or  prescribed  rule,  which  would  generally  be  by  the 
proper  majority,  the  prevailing  party  maintaining  its  organization  would  necessa- 
rily be  regarded  as  the  authoritative  body.  But  the  dispute  might  precede  any 
organized  meeting,  or  meet  it  in  the  attempt  to  organize,  so  that  none  could  be 
effected  of  all  the  contending  members,  or  no  decision  be  made,  and  thus  two 
separate  organizations  might  originate.  Neither  of  these  might,  from  some  cause, 
as  for  want  of  a  quorum  according  to  the  ecclesiastical  law  of  the  body,  become  a 
legal  body.  But  if  no  such  impediment  intervened,  and  if  it  could  be  possible, 
without  violating  any  rule  or  usage,  to  organize  two  separate  bodies,  very  embar- 
rassing questions  might  arise  in  courts.  As  there  can  be  no  right  without  a 
remedy,  rights  would  necessarily  be  carried  into  effect  cy  pres  where  no  other 
principle  could  be  adopted. 

^7  Unincorporated  SocUties,  members  of  not  liable  for  debts  unless  they  sanction 
or  acquiesce  in  their  creation  :  Devoxg  v.  Gray^  22  Ohio  St.  160.  As  to  partition  of 
property  :  GoeseU  v.  Bimeler,  8  West  Law  J.  385  ;  5  McLean  223 ;  1 4  How.  589  ; 
Goesele  v.  Separatists,  13  Ohio  St.  144.  Cannot  sell  property  except  as  law  au- 
thorizes :  Devoss  v.  Gray,  22  Ohio  St.  160.   May  sue :  Christian  Sncietg  v.  Macoinber, 

5  Mete.  155  ;  Weid  v.  Maif,  9  Gush.  181  ;  Jejis  v.  York,  10  Id.  392  ;  Sawi/er  v. 
Baldwin,  II  Pick.  492  ;  Fisher  v.  Whitetnan^  13  Id.  350.  Have  they  rights  in  col- 
lective capacity?  Tyler,  J  J  102,  625;  Re/.  D.  Ch.  v.  Veeder,  4  Wend.  494; 
Green  v.  Cady,  9  Id.  414  ;  Banks  v.  Phelan^  4  Barb,  S.  C.  B.  80  ;  Bailey  v. 
Trustees,  6  R.  Isl.  491 ;  Buck  Ecd.  L.  58 ;  Baker  v,  Fales,  16  Ma«».  488.  Not 
organized  under  Mass.  Stat,  of  1811  by  subscription  for  worship :  Jones  v.  Cbrey, 

6  Green  1.  Maine  448. 

A  bequest  **  to  the  Yearly  Meeting  of  Friends  in  New  York,**  an  unincorporated 
society,  was  held  valid  :  Wright  v.  Trustees  M,  E.  Ch.,  1  Hoff.  Ch.  202  j  sHagill  v. 
Brown,  Bright  346-410.  See  Peafield  v.  Skinner,  11  Verm.  296  ;  Attomejf-Gen, 
r.JoUy,  1  Rich.  99,  contrli ;  Green  v.  Allen^  5  Humph.  170;  Barr  v.  Smith,  7 
Verm.  240. 

Equity  preserves  and  controls  trusts  for  :  Watson  v.  Jones,  13  Wallace;  Ame- 
rican Bible  Society  v.  Marshall,  15  Ohio  St.  538 ;  Bartlett  v.  Nye,  4  Mete.  378  ; 
Urmey  r.  Wooden,  1  Ohio  St.  160  ;  Tiflrany  &  Bullard  Trustees  238  n.  ;  Preachern* 
Aid  Society  r.  Rich,  45  Maine  552  ;  Hornbeck  v.  Am.  Bible  Soc.,  2  Sandf.  Ch. 
133;  Washbvrn  v.  Sewell,  9  Mete.  280  ;  Williams  v.  Williams,  4  Seld.  526  ;  Bry- 
ant V.  McCandless,  7  Ohio  (Pt.  2)  135  ;  Brown  v.  Kelsey,  2  Cush.  243  ;  Evangeliea. 
Association's  Appeal,  35  Penna.  St.  316 ;  1  Bum*s  Eccl.  Law  226 ;  Harvard  Colleg* 
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II.  By  this  and  the  aid  of  unincorporated  trustees*^  and 
agents;  or, 

T.  Society,  frc*,  8  Griy  283 ;  Assoc.  Rtf.  Ch,  t.  Trustees,  3  Gr.  C.  R.  77  ;  Beatty 
y.  Kurtz,  2  Peters  566 ;  Hunter  v.  Trustees,  6  Hill  407  ;  Krejils  t.  Fulk,  8  Weet 
Va.  84 ;  2  Id.  319. 

The  Society  of  Friends  **  have  no  incorporated  religious  societies  :"  Tyler,  J  167. 
Their  property  is  held  by  trustees,  or  in  some  states  statutory  provision  is  made, 
securing  property  in  succession  to  certain  church  officers  :  Tyler,  2 J  167, 172,  337, 
362,  458.     The  Shakers  hold  property  in  common  :  Id. 

^'  By  the  common  law,  property  may  be  held  by  unincorporated  trustees  for  the 
use  of  a  congregation  or  other  religious  purposes  as  specified  in  a  trust  deed,  devise 
or  dedication.  If  the  trust  deed  be  to  a  party  and  heirs,  the  fee  would,  upon  the 
death  of  the  grantee,  descend  to  his  heirs  clothed  with  the  trust,  or  if  he  had  no 
heirs,  equity  would  appoint  a  trustee.  If  the  deed  be  to  several  persons  named, 
the  survivors  and  survivor  of  them  and  the  heirs  of  such  survivor,  effect  would  he 
given  to  the  deed  in  the  same  way.  But  this  would  incur  expense  and  give  to 
courts  the  selection  of  a  trustee  upon  the  death  of  a  surviving  grantee  without  heir, 
or  in  case  of  an  incapable  or  improper  person  as  heir  to  execute  the  trust.  It  has 
been  both  asserted  and  denied  that  if  a  deed  be  made  with  warranty  to  grantees 
named  and  successors  in  a  trust  to  be  appointed  by  surviving  trustees,  or  by  ap- 
pointment of  a  congregation,  or  by  designation  as  of  a  named  officer  of  a  church, 
the  fee  would  pass  to  such  successors  at  law  by  estoppel.  However  this  may  he, 
equity  would  secure  the  perpetual  execution  of  the  trust,  where  a  perpetuity  was 
intended. 

The  only  or  principal  objection,  then,  to  common-law  trustees  is  the  control 
exercised  by  courts  and  the  expense.  To  avoid  these  statutes  exist  very  generally 
givihg  a  corporate  or  711051  corporate  capacity  and  succession  to  trustees,  and 
authorizing  the  appointment  of  successors  by  a  church,  according  to  its  rules 
or  as  prescribed  in  the  original  trust  deed.  All  these  questions  are  considered  in 
the  following  cases :  Mason  v.  Mancaster,  9  Wheat.  445  ;  Lewin  Trusts,  2  Ed. 
234 ;  Welch  r.  Allen,  21  Wend.  147 ;  Trent  r.  Banning,  7  Last  97  ;  Shaw  v. 
Weigh,  2  Stra.  803 ;  Fletch.  Trust.  49  ;  Gibwn  r.  Mont/ort,  1  Ves.  Sr.  485 ; 
Gibson  V.  Rogers,  Ambler  95  ;  Perry  on  Trusts,  {  320 ;  Wright  v.  Delafield,  23 
Barb.  498  ;  Rutledge  t.  5mtM,  1  Bush.  Eq.  283 ;  Liptrot  v.  Holmes,  1  Kelley 
390  ;  Neilsonr,  Lagow,  12  How.  110 ;  North  v.  Philbrool'^  34  Maine  537  ;  Af organ 
T.  Leslie,  Wright  (Ohio)  B.  144 ;  MUes  v.  Fisher,  10  Ohio  1 ;  4  Id.  515  ;  Wil- 
liams V.  First  Presb,  Soc,,  1  Ohio  St.  478  ;  12  Mass.  555  ;  Gibson  v.  Armstrong,  7 
B.  Monroe  481  ;  9  Cranch  53 ;  Doe  r.  Fricks,  Exch.  510;  Hawkins  v.  Chapman,  36 
Md. ;  12  Am.  Law  Beg.  57  (Jan.  1873)  5  Atnerican  Bible  Soc.  t.  Marshall,  15 
Ohio  St.  538 ;  Urmey  v.  Wooden,  1  Id.  160;  BartleU  v,  Nye,  4  Mete.  378  ;  Dela- 
plaine  v.  Lewis,  19  Wis.  476  ;  2  Gibbs's  Mich.  115  ;  9  Am.  Law  Beg,  N.  S.  213 ; 
Goesele  r.  Bimeler,  8  West.  Law  J.  385  ;  McLean,  June  1851 ;  TerreU  v.  Taylor, 
9  Cran.  43 ;  Blight  v.  Rifduster^  7  Wheat.  535  ;  Carver  r.  Jackson,  4  Pet.  83  : 
2  Washburn  Beal  Prop.  186 ;  Villiers  r.  Villiers,  2  Atk.  71  ;  Fisher  v.  Fields,  10 
Johns.  505  ;  Oates  v.  Cooke,  3  Burr  1684 ;  Gould  v.  Lamb,  11  Mete.  87  ;  New- 
hall  V.  Wheeler,  7  Mass.  189  ;  Attorney- General  v.  Proprietors,  3  Gray  48 ;  Cleve- 
land V.  Hallett,  6  Cush.  406  ;  King  v.  Parker,  9  Id.  71  ;  Slearns  v.  Parker,  10 
Mete.  32 ;  Bundy  v.  Birdsall,  29  Barb.  31.     See  Buck  Mass.  Eccl.  L.  126. 

Charitable  Uses.  — Grauia  for  public,  pious  or  charitable  uses  not  within  the  sta- 
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III.  By  an  unincorporated  association  with  the  aid  of  either  a 
corporation  or  trustees  having  corporate  or  quasi  corporate  powers 
and  succession,  enabled  to  hold  property  in  trust  for  such  asso- 
ciation.** 

tate,  prohibiting  entails  :  Bryant  v.  McCandless^  7  Ohio  (2  Pt.)  135 ;  Miles  y. 
FiAer,  10  Ohio  1  ;  Williams  v.  Pr«6.  Soc.,  \  Ohio  St.  166  ;  Urmey  v.  Woodtn,  I 
Id.  160;  Back  Mass.  Ecd.  L.  171  ;  HadUyy.  Trn»ieeSy  14  Pick.  253;  Stale  v. 
Gerardy  2  Ired.  Ch.  210 ;  Perry  on  Trusts,  2  384,  note,  where  cases  are  collected. 
Bat  in  New  York,  since  the  case  of  Williams  v.  WiUiamSf  4  Seld.  538,  charities 
hare  been  subjected  to  the  statute  against  perpetuities :  Levy  t.  Levy,  33  N.  Y.  97  : 
Baacom  r.  Albertson,  34  Id.  504 ;  Wilson  v.  Lynt,  30  Barb.  124 ;  6  How.  N.  Y. 
348.     See  Tucker  y.  St.  Clement,  4  Seld.  558 ;  3  Sandf.  242. 

Equity  courts  in  Ohio,  independently  of  the  Statute  of  Charitable  Uses  (43 
Elizabeth),  enforce  such  trusts :  Urmey  y.  Wooden,  1  Ohio  St.  160  ;  Perin  y.  Carey, 
24  How.  465.  See  coses  cited  note  1 1 ,  ante.  So  in  New  York :  Williams  r.  WiU 
Hams,  4  Seld.  525;  Brightly  Fed.  Dig.  115;  Ang.  &  A.  Corp.,  9  Ed.  ch.  y., 
{I  167,  177.  The  statutes  of  8  Eliz.  c.  11  ;  35  Eliz.  c.  3 ;  39  Eliz.  c.  4,  21,  and 
43  Eliz.  c.  2  and  8,  relate  to  the  support  of  the  poor,  &c.  An  abstract  of  the 
Stat,  of  43  Eliz.  c.  2,  is  inserted  in  Perry  on  Trusts,  }  691  n.,  and  for  ca^s  on,  see 
{  694  n. 

For  the  application  of  the  statute  in  Pennsylrania,  sec  Vidal  y.  Girard,  2  How. 
127  ;  Ohio — Perin  v.  Carey,  24  How.  465 ;  Maryland— B«itty  y.  Kurtz,  2  Pet. 
566  ;  2  Cranch  C.  Ct.  699  ;  Barnes  v.  Barnes,  3  Id.  269. 

As  to  the  operation  of  the  statute,  see  4  Abb.  Nat.  Dig.  329,  *'  Uses.'* 

Statutes  of  Uses  not  in  force  in  Ohio:  Helfenstine  y.  Garrard,  7  Ohio  (I  Pt.) 
275.  Nor  Mortmain  statute:  Am.  Bib,  Soc,  y.  MarshaUy  15  Ohio  St.  B.  544. 
See  Tiffany  &  Bullard  on  Trusts  781 ;  note  11,  ante;  Shelford  on  Mortmain,  Bony. 
Die,  title  Mortmain,  Equity  will  support  a  grant  for  public,  pious  or  charitable 
uses,  eyen  if  no  donee  be  appointed  :  Bryant  y.  McCandless,  7  Ohio  (Pt.  2)  135  ; 
Brown  r.  Manning,  6  Ohio  298  ;  Williams  y.  Presb,  Soc.,  I  Ohio  St.  478 ;  Board 
Ed.  y.  Edson,  18  Id. '221  ;  Carder  y.  Commas.,  16  Id.  353;  Mclntire  School  y. 
Zanesville,  9  Ohio  203 ;  8.  c.  17  Ohio  St.  352  ;  Ohio  v.  Guilford,  IS  Ohio  500 ; 
Zanesville,  C  and  M.  Co.  y.  Zanesville,  20  Id.  483  j  Urmey  y.  Wooden,  1  Ohio  St. 
160;  Hunt  y.  Freeman,  1  Ohio  490. 

Trusts  may  be  created  as  at  common  law  ;  trust  attached  by  parol :  Fleming  y. 
Donahue,  5  Ohio  255  ;  Williams  y.  Van  Tayl,  2  Ohio  St.  336  ;  Miller  y.  Stokely, 
5  Id.  194;  Hathaway  v.  S.  M.  and  P,  Railroad,  2  West.  Law  Monthly  481. 

*•  CoKPORATioH  Trustee. — See  Ang.  &  Ames  Corp.  Ch.  y.  (9  ed.);  Perry  on 
Trusts,  i  45  ;  Dillon  Munig.  Corp.,  |  437-444  ;  Vidal  y.  Girard,  2  How.  127  ; 
Matter  of  How,,  1  Paige  214  ;  Perin  v.  Carey,  24  How.  465  ;  Girard  y.  Philada., 
2  Wallace,  Jr.,  C.  C.  301  ;  McDonough  Will  Case,  15  How.  367  ;  8  La.  Ann. 
171 ;  2  Id.  898  ;  29  Mo.  543.  In  Wat*on  y.  Jones,  13  Wallace,  it  is  said  a  grantor 
**  may  dedicate  property  by  way  of  trust  to  the  purpose  of  sustaining,  supporting 
and  propagating  definite  religious  doctrines."   So  in  Petty  y.  Tooker,  21  N.  Y.  267. 

By  the  General  Corporation  Act  of  Congress  of  May  5th,  1870,  religious  socie- 
ties may  in  the  District  of  Columbia  elect  and  supply  trustees,  and  by  proper  re- 
cord secure  to  them  corporate  powers  to  hold  in  trust  land  not  exceeding  one  acre, 
which  reyerts  on  dissolution  of  congregation  :  Stat.  99. 
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IV.  Bj  an  incorporated  society,  either  by  special  act  of  incor- 
poration, or  under  a  general  act  securing  corporate  powers ;  or, 

By  Act  June  17th,  1870,  sach  property  is  exempt  from  tax  :  Stat.  153. 

By  Act  of  Feb.  31st,  1871,  Congress  created  a  district  legislature,  but  no  provi- 
sion has  been  made  by  it  as  to  churches  :  Stat.  419. 

The  laws  of  Maryland  are  in  force  in  the  DisU-ict  of  Columbia,  including  many 
acts  of  the  British  Parliament,  except  so  far  as  such  laws  have  been  repealed  or 
modified  by  Cong^-ess.  The  34th  sec.  of  the  declaration  of  rights  of  Maryland  of 
1776,  prohibits  certain  devises,  &c. :  Murphy  r.  Dallam^  1  Bland  529.  The  Act 
of  Congress  of  July  25th,  1866,  repeals  this,  but  adds  a  proviso,  '*That  in  case 
of  gifts  and  devises  the  same  shall  be  made  at  least  one  calendar  month  before  the 
death  of  the  donor  or  testator  :*'  Law  D.  C.  in  Force  1868,  p.  79.  This  probably 
operates  on  g^fts  and  devises  made  under  the  Trustee  Act  of  June  17th,  1844,  5 
Stat.  679,  and  under  General  Corporation  Act  of  May  5th,  1870 :  Stat.  99. 

The  Statute  of  Hen.  VIII.  forbids  devises  of  land  to  corporations,  but  devises 
for  charity  were  held  good  as  **  appointments  :"  Perry  Tr.,  J  739  ;  Duke  Charita- 
ble Uses  84  ;  B-idgman's  Duke  355  ;  Dillon  Mnnic.  Corp.,  J  428  ;  Damon^s  Case, 
Moore  822 ;  Smith  v.  Stowdl,  1  Ch.  Ca.  19)J ;  Collensan's  Case,  Hob.  136  5  AtCy,'Gen, 
V.  Combe,  2  Ch.  C.  18  ;  Flood's  Case,  Hob.  136  ;  Chrises  College,  1  W.  Blacks.  90 ; 
Att'y.'Gen,  v.  Bowyer,  3  Vesey,  Jr.,  714  ;  1  Dru.  &  War.  308  ;  Mills  v.  Farmer, 
1  Mer.  55  ;  AiVy.-Gen,  v.  Bye,  2  Vem.  453  ;  Rivet's  Case,  Moore  890  j  Att'y. 
V.  Bmrdett,  2  Vem.  755;  Christ's  Hospital  v.  Haines,  Bridgman's  Duke  371'; 
Tuffhdl  V.  Page,  2  Atk.  37  ;  Fay  v.  Slaughter,  Pr.  Ch.  16;  Kenson's  Case, 
Hob.  136.  The  authority  of  these  cases  has  recently  been  impaired :  Mog- 
gridge  v.  Thachvell,  7  Ves.  87  ;  James  v.  Hooper,  Pr.  Ch.  389 ;  AtVy.-Gen.  v. 
Bain,  Pr.  Ch.  271  ;  AcUington  v.  Cann,  3  Atk.  141.  This  doctrine  never  pre- 
vailed in  America:  Harvard  College  v.  Soc,  for  Prom,  Ed.,  3  Gray  283.  The 
Stat.  27  Hen.  VIII.,  relative  to  charitable  uses  adopted  in  Vermont,  and  generally  in 
New  England  States  :  Society,  f^.,  v.  Hartland,  2  Paine  536.  In  South  Carolina, 
Henderwon  v.  Gribbin^  5  Peters  151. 

Tkustbbs  with  quasi  Corporate  Powkrs.— See  "  An  act  concerning  con- 
veyances or  devises  of  places  of  public  worship  in  the  District  of  Columbia," 
passed  by  Congress,  and  approved  June  17th,  1844. 

This  authorizes  conveyance  or  devise  to  trustees  of  limited  amount  of  land  for  use 
of  religious  congregations  for  worship,  instruction,  burial-ground  or  residence  of 
minister.  The  court  supplies  trustees  :  Laws  in  Force,  D.  C,  1868,  p.  77,  5  U.  S. 
Stat,  at  Large  679. 

Ohio. — In  Ohio  the  acts  which  give  a  quasi  corporate  capacity  and  perpetual 
succession  to  trustees,  are  Act  of  January  7th,  1817,  2  Chase  1013  ;  February  5th, 
1819,  Id.  1066  ;  January  15th,  1821,  Id.  1175 ;  January  3d,  1825,  Id.  1460 ;  Feb- 
ruary  26th,  1849,  2  Cnrwen  1473  ;  March  23d,,  1850,  2  Id.  1554.  The  first  three 
of  these  acts  have  been  repealed,  saving  vested  rights.  They  and  the  Act  of  1825 
have  been  construed  in  M,  E,  Churdiy.  Wood,  Wright  R.  12;  Morgan  v.  Ledie, 
Li.  144;  Price  v.  M,  E.  Church,  4  Ohio  541  ;  Methodist  Church  v.  Wood,  5  Id. 
283  ;  Keyser  v.  Stansifer,  6  Id.  363  ;  Presbyterian  Society  v.  Smiihers,  12  Ohio  St. 
248  5  Devoss  v.  Gray,  22  Id.  160. 

There  were  many  congregations  for  whom  trustees  under  the  Act  of  January  3d, 
1 825,  held  property  in  trust.  This  act  provided  that  property  so  held  **  shall  de- 
scend *  *  in  perpetual  succession  in  trust  to  such  trustee  or  trustees  as  shall  from 
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y.  Bj  an  incorporated  society,  for  the  use  of  which  property 
may  be  held  by  nnineorporated  trustees ;  or, 

time  to  time  be  elected  or  appointed  by  any  religions  society,  according  to  the 
rtilos  and  regulations  of  such  society  respectively.'' 

There  were  congregations  whose  members  desired  to  determine,  in  conveynnr^g 
to  trustees,  the  wumner  in  which  successors  shall  be  appointed,  and  of  whom  they  should 
consist. 

The  Act  of  March  83d  1850,  grew  out  of  a  controversy  on  what  was  called 
"  The  Deacon  question/'  in  the  Reformed  Presbyterian  Church,  or  as  it  is  com- 
monly called,  the  Covenantor  Church.  In  1841,  the  Rev.  J.  M.  Wilson,  in  a 
publication  entitled  '*  The  Deacon,"  insisted  that  the  title  to  church  property  shall 
be  vested  in  the  *'offieers,''  that  the  revenues  shall  be  controlled' by  the  *' Elder- 
ship," and  that  all  the  higher  courts  in  the  courts  should  rectifif  acts  of  maladmin- 
istration in  this  business  ''according  to  their  regular  g^dation."  The  Act  of 
February  26tb,  1849,  2  Curwen  1473,  authorized  any  Presbyterian  society  to  elect 
deacons  as  trustees  of  church  property.  John  Nightingale  wrote  a  pamphlet, 
published  in  New  York  in  1845,  entitled  <*  The  Scriptural  Deacon,''  &c.,  in  '*  defence 
of  the  principle  that  congregations  in  their  congregational  capacity  have  a  right  to 
the  management  and  control  of  *  *  their  temporal  concerns,"  and  *'  in  oppo- 
sition to  the  *  *  principle  *  *  that  all  this  is  official  business  belonging  to  the 
ministers,  elders  and  deacons  united  in  consistory." 

This  subject  is  discussed  in  a  periodical  called  **  The  Covenantor,"  published  in 
Philadelphia,  vol.  13,  pp.  12, 142,202,  244,  294  (▲.  D.  1857-8),  and  in  vol.  14, 
p.  180  (1859)  ;  and  see  Buck.  Mass.  Ecc.  L.,  114-117,  and  notes,  where  reference 
is  made  to  discussions.  This  controversy  gave  rise  to  divisions  of  particular 
churches  into  separate  cong^regations,  all,  however,  recognising  the  same  Synod 
and  General  Assembly,  which  latter  and  highest  legislative  body  of  the  church, 
made  no  law  on  the  subject. 

And  in  the  cases  where  conveyances  had  already  made  snch  provision  it  was  de- 
sired to  avoid  any  question  as  to  the  right  of  a  congregation  (by  virtue  of  the  Act 
of  1825)  to  change  the  mode  of  appointment.  In  view  of  all  this,  Mr.  Lawrence, 
of  Logan  county,  then  in  the  Senate  of  Ohio,  procured  the  passage  of  the  Act  of 
March  23d  1850.     This  act  accomplishes  these  purposes. 

It  may  be  that  even  without  it,  effect  would  be  given  to  a  deed  of  trust  which 
provided  a  mode  of  perpetuating  trustees.  If  so,  such  deed  would  not  secure  suc- 
cession by  virtue  of  the  Act  of  1825,  but  on  general  equity  principles:  Morgan  v. 
Leslie,  Wright  144  ;  Devoss  v.  Gray,  22  Ohio  St.  160.  This  proceeds  on  the  theory 
that  the  Act  of  1825  is  not  in  restraint  of  common-law  rights,  but  is  permissive: 
Smith  V.  Bonhoff,  2  Gibbs,  Michigan  115  ;  Buck  114. 

The  Act  of  1850  is  in  affirmance  of  common-law  rights.  It  was  not  designed 
to  give  courts  power  to  appoint  trustees  in  all  cases  where  no  mode  of  perpetuating 
trustees  is  provided  in  trust-deed;  but  simply  in  cases  to  which  the  Act  of  1825 
did  not  apply. 

As  to  corporate  capacity  of  trustees,  &c. :  Church  v.  Wood,  Wright  12;  g.  o., 
5  Ohio  283  ;  Morgan  v.  L-s/ic,  Wright  144  ;  Price  v.  Church,  4  Ohio  515  ;  Keyssr 
\\  Stansi/er,  Wright  323  ;  8.  c,  6  Ohio  363  ;  Presby.  Soc,  v.  Smiihers,  12  Ohio  St. 
248;  Devoss  v.  Gray,  22  Id.  160.  Does  the  Act  of  1825  prohibit  a  society  from 
acquiring  more  than  twenty  acres?  Morgan  v.  Leslie,  Wright  145.   But  see  Smith 
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VI.  By  an  incorporated  society,  for  the  use  of  which  property 
may  be  held  by  trustees  having  a  corporate  or  quoMi  corporate 
capacity ;  or,  . 

VII.  By  two  corporations;  ane  of  the  religious  society,  with 
power  to  employ  a  pastor,  collect  dues,  acquire  property,  &c., 
and  another  with  power  to  acquire,  manage  and  dispose  of  pro- 
perty in  trust  for  the  use  of  the  religious  society,  ko.^ 

The  utility  of,  or  reason  or  necessity  for,  these  dual  corporations 
or  duplex  arrangements,  may  be  found  in  the  fact  that  each  per- 
forms a  different  office,  requiring  a  somewhat  different  capacity ; 
and  by  this  means,  too,  property  may  be  held  and  perpetually 
devoted  to  religious  purposes  without  danger  of  being  squandered 
by  those  for  whose  use  it  is  held,  and  without  risk  of  being  seized 

V.  Bonkoff,  2  Gibbs,  Mich.  115  ;  Fulton  Y.  Mehren/eld,  8  Ohio  St.  440;  Halhawa  ' 
V.  S.  iV.  ^  P.  R,  R.f  2  West.  Law  Monthly  481  ;  Devoss  r.  6rVay,  22  Ohio  St.  160. 
These  show  that  common  law  trustees  may  exist.  The  title  to  Catholic  Church 
property  is  held  by  a  bishop,  under  a  common-law  trust.  This  act  was  passed 
because  at  law  a  fee  did  not  pass  to  successors  of  trustees  named  in  a  deed,  though 
equity  would  supply  the  defect. 

The  effect  generally  of  the  statutes  which  give  a  quasi  corporate  capacity  to 
trustees  is  to  vest  the  trust  estate  in  the  new  trustee  when  qualified,  without  a  con- 
veyance: Trustees  Act  1850,  12  &  13  Vict.  eh.  74,  JJ  33-36  ;  Mass.  Gen.  Stat., 
c.  100,  {  9;  Parker  v.  Converse,  5  Gray  341  ;  Re  Fisher's  Will,  1  W.  R.  505; 
Smith  V.  Smith,  3  Dr.  72. 

Independently  of  statute,  an  equity  cour^  can,  in  the  absence  of  provision  in  the 
trust-deed,  supply  trustees  for  which  purpose  decrees  usually  direct  a  conveyance  : 
O'Ketfe  V.  Cahhorpe,  1  Atk.  18. 

'0  The  New  York  statute  of  1784,  for  the  incorporation  of  religious  societies, 
recognises  three  separate  bodies  as  existing  in  the  incorporation  of  a  Christian 
church ;  the  office-bearers  and  communicants ;  the  regular  attendants  who  are 
electors  in  the  corporation  ;  and  the  trustees  who  control  the  temporalities : 
Lawyer  v.  Clipperly,  7  Paige  281  ;  Parish  of  Bellport  v.  Tooker,  29  Barb.  256  ; 
Robertson  v.  Bullions,  1  Kernan  243  ;  Bowyer  v.  Irish  Presby,  pong.,  6  Bosw. 
265  ;  Wheaton  v.  Gales,  18  N.  T.  395.  Under  this  act  the  members  of  the  society 
and  not  its  trustees  are  incorporated. 

Buck  says  :  **  The  distinct  action  of  the  church  and  society  is  still  recognised 
among  the  Baptists  and  other  Congregationalists :"  49  n.;  Leicester  v.  tltchburg, 
7  Allen  90;  Baker  v.  Fates,  16  Mass.  488;  contrit.  Dr.  Lamson  in  17  Examiner 
177  ;  Buck  68  n.  See  note  56,  post.  The  relations  of  the  church  and  society  to 
each  other :  Burr  v.  First  Parish,  9  Mass.  297  ;  Bisbee  v.  Evans,  4  Me.  (Greenl.) 
375  ;  Germ.  Ref,  D.  Ch.  v.  Busche,  5  Sandf.  666 ;  M.  E.  Church  v.  Wood,  5  Ohio 
283  ;  MiUer  v.  Bap.  Ch.,  1  Harr.  251  ;  Tyler,  }  525 ;  Bap.  Ch.  v.  Wither  ill,  3 
Paige  296  ;  Tyler,  {  100;  Voorhes  v.  Presby.  Ch.,  8  Barb.  135  ;  Tyler,  i  208  ; 
Robertson  v.  Bullions,  9  Barb.  64.  See  People  v.  Steele,  2  Id.  397  ;  Miller  v. 
Gamble,  2  Denio  492 ;  Tyler,  J  280.  Threefold  aspect :  Miller  v.  Bap.  Ch.,  1 
Harris  251  ;  Tyler,  J  525.     See  Clinton*s  N.  Y.  Dig.  2883. 
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or  sold  on  execution"  or  legal  process  for  liabilities  incurred  by 
their  action  or  agency. 

To  secure  either  the  religious  or  temporal  objects  of  a  church 
or  religious  society,  some  organization  is  manifestly  necessary. 

When  therefore  a  suitable  number  of  persons  desire  such 
organization,  among  the  inquiries  which  will  arise  are  these : — 

I.  Is  the  organization,  the  mode  thereof  or  its  object,  unaided 
or  aided,  or  restricted  or  prohibited*^  by  constitutional  or  statu- 
tory or  common-law  or  equity  principles  ? 
' J 

•«  2  Washburn's  Real  Prop.  183  ;  Norris  v.  Johnson,  5  Penna.  St.  2S7  ;  Vaux 
V.  Parke,  7  W.  &  S.  19  ;  Bash's  Appeal  33  Penna.  St.  85.  As  to  New  York, 
Wisconsin  and  New  Hampshire,  see  Foote  v.  Calvin,  3  Johns.  216  ;  Jackson  t. 
Walker,  4  Wend.  462;  Ljiford  v.  Thurston,  16  N.  H.  408;  Wis.  Rev.  Stat,  ch, 
134,  {  37  ;  Shryock  v.  Waggoner,  28  Penna  St.  430. 

*'  Unaidbd  bt  law.  See  note  48  etnte.  There  is  probably  no  state  of  the 
American  Union  which  has  not  made  some  statutory  provision  in  aid  of  churches. 

Aided  bt  law. — The  law  may  afford  aid  by  giving  perpetual  succession  to 
trustees.  See  note  preceding.  It  may  authoriie  the  creation  of  corporations  by 
proper  proceedings  under  general  laws  ;  or  the  legislature  may,  where  there  is  no 
constitutional  restriction ,  grant  special  charters. 

Corporations  under  General  Law. — The  Act  of  Congress  of  May  5th  1870  autho- 
rizes the  creation  of  corporations  in  the  District  of  Columbia  by  proper  proceedings 
of  a  congregation  :  Stat.  99.     See  note  49,  ante: 

As  to  corporations  by  general  law  of  a  territory,  see  Acts  July  1st  1862,  12  Stat. 
501,  and  Act  March  2d  1867,  14  Stat.  426,  and  post  under  '*  Special  Charters." 

Hon.  Geo.  Q.  Cannon,  delegate  in  Congress  from  Utah,  writing  from  Salt  Lake 
City,  May  2d  1873,  says: 

^*  The  [Mormon]  temple  at  this  city  has  been  held  as  individual  property  since 
the  passage  of  the  law  of  July  Sd  1862  which  prescribed  $50,000  as  the  extent  of 
the  value  of  property  which  churches  in  the  territories  were  to  hold.  ♦  ♦  The 
passage  of  that  law  compelled  the  church  to  devise  other  methods  of  holding  its 
property  than  in  a  church  capacity." 

No  provision  is  made  for  corporations  under  any  general  law  in  Arkansas, 
Rhode  Island,  West  Virginia,  South  Carolina  and  Nevada:  Tyler,  J{  799,  817. 
In  Virginia  the  Constitution  prior  to  that  now  in  force  prohibited  religious  corpo- 
rations :  Id.  725. 

As  TO  Ohio— General  statutes  prior  to  Constitution  of  1851,  by  which,  without 
special  act  of  incorporation,  corporations  were  created  by  causing  record  to  be 
made.     These  relate  only  to  associated  religious  societies. 

These  are,  Acts  of  March  12th  1844,  2  Curw.  1056;  February  18th  1848,  LI. 
1408,  March  22d  1851  ;  Id.  1668. 

As  to  these,  see  also  Swan's  Rev.  Stat.  228,  229,  230 ;  Swan  &  Critchfield  305, 
306  ;  1  Curw.  234  n.,  1408 ;  2  Id.  1056,  1554. 

These  nets  are  in  force  as  to  corporations  created  under  them,  which  have  not 
accepted  other  statutes.  How  far  these  may  otherwise  remain  in  force,  see  Bank 
V.  Wright,  6  Ohio  St.  R.  318. 

This  case  would  seem  to  indicate  that  these  acts  are  in  force.     In  opposition  to 
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11.    Is   the   organization   to   be  "in  itself  a  whole,  separate 

this  view,  it  may  be  said  that  '*the  Act  of  Mav  Ist  1852  prorides,  generally,  for 
the  creation  of  all  corporations. 

It  is  a  rale  that  **a  subsequent  statate  revising  the  wkote  subject-matter  of  the 
former  act,  and  evidently  intended  as  a  substitute  for  it,  although  it  contains  no 
express  words  to  that  effect;  operate  to  xepeal  the  former :"  1  Curw.  Stat.  17, 
article  on  Statutes. 

But  repeals  by  implication  are  not  favored,  and  other  acts  as  that  of  1825,  in 
relation  to  churches,  remain  in  force.  The  better  opinion  is  that  the  acts  under 
consideration  also  remain  in  force. 

The  title  of  the  Act  of  March  12th  1844  is  ''An  act  to^rovide  for  the  appoint- 
ment of  trustees  for  the  control  of  Associated  Religions  Societies,  and  to  define 
their  powers  and  duties." 

It  also  provides  a  mode  of  securing  corporate  powers  by  a  record  duly  made. 
The  title  of  an  act  may  be  considered  as  explanatory  of  its  object :  7  Ohio  (Pt.  1) 
86 ;  12  Ohio  St.  171  ;  1  Ohio  225 ;  11  Id.  10. 

It  would  seem,  therefore,  that  thiji  act  does  not  apply  to  the  Independent  or 
Congregational  churches. 

Qenskal  Corpobatiom  Act  Mat  1st  1852  and  Amendments. — For  these 
see  Swan's  Rev.  Stat.  197;  Swan  &  C.  274  ;  8  Curw.  1877-2097  ;  4  Id.  2582, 
3029-3196  ;  Acts  April  17th  1854,  4  Curw.,  Index  23  ;  January  26th  1865,  62  Ohio 
Laws  4 ;  April  15th  1867,  64  Id.  153;  February  25th  1869,  66  Id.  14 ;  April  2d 
1870,  67  Id.  30. 

These  provide  for  the  organisation  of  church  corporations  by  proper  proceed- 
ings of  which  a  record  is  to  be  made  by  the  oounty  recorder. 

The  Act  of  1870  authorises  the  consolidation  of  two  societies  of  the  same  faith. 

A  conveyance  to  trustees  enures  to  the  benefit  of  the  society  :  Second  Cong.  Soc. 
V.  Waringy  24  Pick.  304;  Bundy  v.  Birdscdly  29  Barb.  31 ;  Sharmon  v.  Frost,  3 

B.  Monroe  258  ;  Curd  v.  Wallace^  7  Dana  195.  See  provisions  in  force  as  to  all 
corporations. 

"An  act  authorising  incorporated  companies  to  change  their  name,"  passed 
January  1 2th  1853,  51  Stat.  293;  1  Swan  &  C. ;  Stat.  317,  3  Curw.  2097. 

Sect.  14  of  ^^  An  act  instituting  proceedings  against  corporations  not  possessing 
banking  powers  and  the  visitorial  powers  of  courts,  and  to  provide  for  the  regula- 
tion of  corporations  generally,"  passed  March  7th  1842,  40  Stat.  67  ;  1  Swan  & 

C.  363  ;  1  Curw.  907 ;  2  Id.  1153.  See  also  Act  March  12th  1845,  43  Vol.  Stat. 
95;  2  Curw.  1153;  sect.  5  of  Act  of  March  21bt  1850  limiting  said  sect  14,  48 
Stat.  90;  2  Curw.  1571. 

**  An  act  in  relation  to  judicial  proceedings  in  favor  of  and  against  dissolved  cor- 
porations," passed  March  21st  1850,  45  Stat.  90  ;  1  Swan  &  C  Stat.  365 ;  Stetson 
V.  City  Bankj  2  Ohio  St.  167.  If  a  devise  be  made  to,  or  a  purchase  for  an  unin- 
corporated society  which  is  represented  by  a  corporation,  it  will  at  once  vest  in  it  : 
Thomas  v.  Stevens,  4  Johns.  Ch.  607  ;  Hombeck  v.  Am.  Bible  Soct.,  2  Sandf.  Ch. 
133,  271  ;  Town  of  Paulet  v.  Clarke,  9  Cranch  292  ;  Mayor  of  Reading  v.  Lane, 
Duke  on  Charitable  Uses  81  ;  13  S.  &  R.  92  ;  Smith  v.  Hueston,  6  Ohio  101  ; 
Potter  V.  Chapin,  6  Paige  649  ;  State  v.  Piatt,  15  Ohio  3.1 ;  Trustees  v.  Zanesville 
C.  and  M.  Co.,  9  Ohio  287  ;  First  Parish  v.  Cole,  3  Pick.  232 ;  Banks  v.  Phelan, 
4  Barb.  80;  Burr  y.  Smith,  7  Vermont  241  ;  Johnson  v.  Mayne,  4  Iowa  181; 
African  Soct.  v.  Varrick,  13  Johns.  38;  Preachers^  Aid  Soct.  v.  Rich,  45  Me. 
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and  independent,  at    liberty    to    form   [and    change]    its   own 

552  ;  VaHsant  v.  Roberts,  3  Md.  119 ;  Smith  v.  Wyckoff,  3  Sandf.  Ch.  77  ;  Minot 
V,  B,  A,  ^  F,  School,  7  Mete.  416  ;  President,  ^c,  r.  Norwood,  1  Busbee's  Eq. 
65 :  2  Kent's  Com.  292 :  1  Phil.  £v.  522-^ ;  1  Story's  £q.  Jurisp.  {{  180,  II71 ; 
Wright  v.  Meth.  Ch.,  1  Hoff.  Ch.  202;  2  "How.  187  ;  Bridgeman's  Duke  on 
Charitable  Uses  355,  &c. 

In  Carder  r.  Commissioners  of  Fayette,  16  Ohio  St.  369,  it  is  said  that  in  cases 
"of  demises  to  unincorporated  churches,  to  parishioners^  and  to  the  poor  of  a  hos- 
pital,  the  title  has  always  been  held  to  vest  in  the  parson,  the  churchwardens^  and 
the  Mayor  and  Burgesses  respectively,  for  the  use  of  the  beneficiaries  intended  :*' 
Refd.  D.  Ch  T.  Veeder,  4  Wend.  494 ;  D.  Ch,  v.  Mott,  7  Paige  77  ;  Baptist  Ch,  v. 
Witherdl,  3  Id.  296 ;  Trustees  t.  Yates,  Hoff.  142 ;  Voorheis  v.  Presby.  Ch.,  8 
Barb..  135. 

Spscxal  Charters. — Congress, — By  Act  of  May  24th  1828  Congress  incorpo- 
rated the  Sisters  of  Charity  of  St  Joseph  and  the  Sisters  of  the  Visitation  ^f 
Georgetown,  D.  C. :  6  Stat.  383. 

By  Act  January  31st  1804  Congress  incorporated  the  Directors  of  the  Colum- 
bian  Library  Co.  :  6  Stat.  51. 

By  Act  May  4th  1858  Congress  incorporated  the  Benevolent  Christian  Associa- 
tion of  Washington :  Laws  D.  C.  in  Force  1868,  p.  104,  Stat. 

The  Act  of  March  2d  1867  declares  territorial  legislatures  shall  not  '*  grant 
private  charters  or  special  privileges,  but  may  by  general  incorporation  acts 
permit  persons  to  associate  themselves  together  as  bodies  corporate  for  mining, 
manufacturing  and  other  industrial  pursuits :"  14  Stat.  426 ;  2  Brightly  543. 
Whether  this  prohibits  private  charters,  or  corporations  by  general  territorial  law, 
for  religious  purposes,  subject  to  the  limitations  of  the  Act  of  July  1st  1862  (12 
Stat.  501),  is  a  question  to  be  considered.  It  is  probable  the  Act  of  1862  is  left 
in  force  which  recognises  the  right  of  a  territorial  legislature  to  create  religious 
corporations  under  general  laws  or  by  special  charter. 

As  TO  Ohio. — From  the  organisation  of  the  state  special  acts  of  incorporation 
were  passed  until  prohibited  by  the  Constitution  of  1851. 

By  Act  February  7th  1861  all  not  accepted  are  repealed:  58  Ohio  Laws  12. 

There  are  general  acts  for  the  regulation  of  societies  incorporated  by  special  act 
of  incorporation.  These  embrace  Acts  of  March  5th  1836,  2  Cnrwen  235  ; 
February  28th  1846,  Id.  1255  ;  February  26th  1849,  Id.  1473 ;  March  23d 
1850,  Id.  1554.  These  acts  are  in  force  as  to  corporations  created  under  them 
prior  to  the  Constitution  of  1851,  but  such  corporations  may  accept  the  provisions 
of  other  general  corporation  statutes.  See  Act  May  1st  1852,  {  71,  3  Curw.  1877, 
and  I  3,  Act  February  28th  1846,  2  Id.  1256.  As  to  acU  above,  see  I  Curw.  234 
note;  2  Id.  1056,  1408 ;  3  Id.  1877  ;  Swan's  Rev.  Stat.  227 ;  Swan  &  C.  Stat. 
305. 

Corporations  are  public  or  private.  Private  corporations  in  England  are 
divided  into  ecclesiastical  and  lay—ecclesiastical  are  those  organized  for  the 
advancement  of  religion.  They  are  either  sole,  as  a  bishop  or  parson,  or  aggre- 
gate, as  were  formerly  the  abbot  and  monks :  Angell  &  Ames  Corp.  J  36,  9rh 
ed.  ;  Terrett  v.  Taylor,  9  Cranch  43;  Ayliffe's  Civil  Law  196.  Prior  to  the 
Refornution  and  the  dissolution  of  monasteries,  ecclesiastical  corporations  were 
divided  into  three  classes.  The  first  consisted  of  the  secular  clergy,  the  second 
of  monks,  and  the  third  were  religious  communities  whose  members  lived  together 
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creed,  and  looking  to  others  for  counsel  and  social  intercourse 
only?" 

*'  In  independent  congregations  generally  a  majority  control  the  nse  of  pro  ' 
perty,  and  a  change  of  religious  tenets  does  not  affect  the  right  of  the  majority 
unless  otherwise  clearly  provided  hy  special  trust :  Keyser  r.  Stanti/er,  6  Ohio 
363  ;  8.  c,  Wright  323  ;  Hodden  y.  Chom^  8  B.  Monroe  76  ;  Baptist  Church  t. 
Withered,  3  Paige  296  ;  Sawyer  t.  Clepperly^  7  Id.  281  ;  Swedenborg  Church  v. 
Showers,  16  N.  J.  Eq.  (1  C.  E.  Green)  453  ;  Trustees  v,  Se(iford,  1  Dev.Eq.  453; 
Brendle  y.  Germ.  Ref,  Cong,^  33  Pa.  St.  418  ;  AtVy.-Gen  v.  Clergy  Soc,,  8  Rich. 
Eq.  109  ;  Brent  v.  Sandwich,  9  Mass.  289  ;  Avery  v.  Tyringham,  3  Id.  182  ;  Shel- 
don y.  Easton,  24  Pick.  287  ;  Parker  y.  May,  5  Gush.  336  ;  noUia  y.  Pearpont, 
7  Mete.  499  ;  Wiswell  y.  rirst  Cong,  Soc,  14  Ohio  St.  44  ;  Brown  y.  Lutheran  Ch., 
23  Pa.  St.  498  ;  Perry  Trusts,  J  734  ;  Rector  y.  Crawford,  5  Robert.  100  ;  Buck 
Mass.  Ecc.  L.  174  ;  Trustees  y.  King,  12  Mass.  537  ;  Miller  y.  Gable,  2  Denio 
535  ;  Com.  v.  Fish,  8  Mete.  238  ;  Tudor  on  Char.  Uses,  ch.  6  ;  Dublin  Case,  38 
N.  H.  460;  7  Examiner  64;  20  Id.  240  ;  Sp,  Pilgrims  581  ;  Att'y.-Gen.  r.  Props., 
3  Gray  161  ;  Robertson  y.  Bullions,  9  Barb.  64  ;  Bellport  v.  Tooker,  29  Id.  257  ; 
8.  0.,  21  N.  y.  (7  Smith)  267  ;  Wiswell  v.  Green,  Cincin.  Sup.  Court,  1860.  If 
the  association  be  voluntary,  its  articles  of  association  may  determine  the  control, 
or  if  incorporated,  the  act  of  incorporation  may  determine  :  Watson  y.  Jones,  13 
Wallace.  Where  charter  pursued  no  remedy  for  the  dissatisfied  ;  Ebaugh  y.  Hen- 
del,  5  Watts  53  ;  Field  y.  Fidd,  9  Wend.  400. 

'*  Courts  will  interpose  to  prevent  the  diversion  of  funds  appropriated  to  promote 
the  teaching  of  particular  religious  doctrines,**  even  if  sanctioned  by  a  majority  of 
a  church  :  Angell  &  A.  Cori>M  {  194  n. ;  Watson  v.  Jones,  13  Wallace  ;  Gable  v. 
Miller,  10  Paige  627  ;  Miller  v.  Gable,  2  Denio  492 ;  People  v.  Steele,  2  Barb. 
397 ;  Bowden  v.  McLeod,  1  Edw.  588 ;  Kinskem  v.  Lutheran  Church,  1  Sandf.  Ch. 
439  ;  Perry  Trusts,  J  734  ;  Attorney- General  v.  Munro,  2  De  G.  &  Sm.  122  ;  Mil- 
ligan  v.  Mitchell,  3  M.  &  C.  73 ;  Foley  v.  Wontner,  2  J.  &  W.  247  ;  Cragdalke  v. 
Aikman,  1  Dow.  P.  C.  1  ;  Broom  y.  Summers,  11  Sim.  857  ;  Attorney -General  v. 
Murdoch,  7  Hare  445 ;  1  De  G.  M.  &  G.  86  ;  Attorney- General  v.  Rochester,  5  Id. 
797.     And  so  of  church  property. 

An  independent  society  may  have  property  devoted  for  specified  doctrines,  which 
a  majority  cannot  pervert:  Ueckman  v.  Mees,  16  Ohio  583;  Whetman  v.  Lex,  17 
S.  &  R.  90 ;  Moggridge  v.  Thackwell,  7  Ves.  Ch.  R.  36  ;  Wood  arguendo  in  Todd 
V.  Green;  Presby.  Ch.  Case,  Sup.  Court,  Penna.,  1839;  Princeton  v.  Adams,  10 
Cush.  128;  Hunt  v.  Perley,  34  Maine  32  ;  Watson  y.  Jones,  13  Wallace;  Cam- 
merer  V.  Lutheran  Ch.,  2  Sandf.  Ch.  186  ;  Hullman  v.  Honeomp,  5  Ohio  St.  237  ; 
Wiswell  V.  First  Cong.  Soc.,  14  Id.  31  ;  5  Ohio  205 ;  8  Id.  552 ;  9  Id.  203. 

A  particular  congregation  of  the  associated  or  quasi  associated  churches  will  be 
protected :  Earls  v.  Wood,  8  Cush.  430 ;  Hendrickson  v.  Decow,  1  Saxton  Ch.  R. 
577  ;  30  Examiner  237 ;  52  Id.  321 ;  Dexter  v.  Gardner,  7  Allen  243 ;  Buck  Mass. 
Ecc.  L.  166  ;  Haydenv.  Stoughton,  5  Pick.  528  ;  Tainter  v.  Clark,  5  Allen  66  ;  Austin 
v.  Cambridgeport,  21  Pick.  215  ;  Guild  r.  Richards,  16  Gray  1860 ;  People  y.  Steele, 

in  common  to  promote  the  objects  of  the  church,  and  this  class  included  religion < 
missionaries  under  the  authority  of  the  bishop :  Angell  &  Ames,  {  86  ;  2  Domat'> 
Civil  Law  452.  Corporations  have  been  created  in  every  one  of  the  United  States 
since  the  Revolution  for  churches.     "  The  Church  of  England,  in  its  aggregate 


Digiti 


zed  by  Google 


AND  CHURCH  CORPORATIONS.  857 

III.  Is  the  organization  to  be  thus  separate  and  independent, 

a  Barb.  N.  Y.  397 ;  App.  r,  Lutheran  Cong,,  6  Penna.  St.  201 ;  Hunt  r.  PerUy^ 
34  Maine  32. 

For  forms  of  trast  deeds,  see  these  cases  and  Smith  r.  Bonhoff^  2  Oibbs  Mich. 
115  ;  Back  Mass.  Ecc.  L.  126  ;  Attorney-Central  v.  Fed,  Street  Afeeting-HouKe,  3 
Gray  1  ;  Lang  t.  Parvis,  5  Times  Rep.  807  (Eng.  I860)  ;  Attorney- General  t. 
Gould,  3  Id.  495  ;  Mc Bride  v.  Porter,  17  Iowa  203  ;  Smith  v.  Neleon,  fS  Vt.  511  ; 
Howard  t.  Hagward,  10  Mete.  408. 

The  legislatore  and  the  courts  hare  in  some  instance  gone  far  in  sanctioning  a 
change  or  penrersion  of  trusts  :  Bock  128  ;  Pine  Street  Soc,  t.  Weld,  Graj*s  Rep., 
March  1858 ;  Turpin  y.  Locket,  6  Call  118 ;  Selden  v.  Oveneen,  11  Leigh  127  ; 
Terret  t.  Taylor,  9  Cranch  43 ;  Gartin  v.  Penick,  Ky.  Ct.  App.  1870  ;  9  Am.  Law 
Reg.  N.  S.  212,  224,  citing  Attorney- General  t.  Bunce,  Law  Rep.  6  £q.  563. 
See  StaU  t.  Bryce,  7  Ohio  414  ;  4  Wheat.  518 ;  Perry  Tr.,  {  80. 

description,  is  not  by  the  common  law  a  corporation,  and  cannot  receive  a  dona- 
tion  eo  nomine,  but  a  grant  to  a  church  of  a  particular  place  vests  the  fee  in  the 
parson  and  his  successors  by  the  common  law  :*'  Angel  1  &  Ames,  {  37  ;  Pawiet 
T.  Clark,  9  Cranch  294. 

In  England  and  the  states  of  this  Union  which  adopted  the  system  of  parishes, 
the  minister  is  a  corporation  sole :  Bmnnoiek  v.  Dunning,  7  Mass.  447  ;  Weeton  v. 
Hunt,  2  Id.  500;  Cheever  r,  Pieraon,  16  Pick.  272  ;  Overseers  t.  Sears,  22  Id. 
122;  Taylor  t.  Edson,  4  Cush.  522  ;  Bucksport  v.  Spofford,  3  Fairfd.  487.  The 
corporations  which  in  England  are  called  ecclesiastical,  are  in  the  United  States 
designated  as  religious,  as  in  the  New  York  statute  of  1784,  providing  for  the 
incorporation  of  religious  societies :  2  Kent  221. 

Rbstrictsd  bt  Law. — Congress, — The  Act  of  July  25th  1866  requires  gif^ 
and  devises  to  be  made  at  least  one  calendar  month  before  the  death  of  the  donor 
or  testator  :  Laws  D.  C.  in  Force,  1868,  p.  79.  See  note  49,  ante.  As  to  restric- 
tions in  territories,  see  this  note,  ante,  under  '*  special  charters." 

Ohio, — The  Act  of  January  3d  1825,  2  Chase  Sut.  1460,  gives  perpetual  suc- 
cession to  trustees  for  lands  not  exceeding  twenty  acres.  It  contains  no  negative 
on  or  repeal  of  the  common-law  right  to  hold  any  amount  of  land.  See  note 
48--I9,  ante. 

In  New  York,  religions  corporations  formed  under  the  General  Act  of  April  5th 
1813,  are  not  denominational :  Petty  v.  Tooker,  21  N.  Y.  R.  267,  but  the  deed  to 
such  corporation  may,  by  express  provision,  devote  property  to  rlie  uae  of  n  par- 
ticular faith.  The  Kentucky  statute  provides  for  the  alternate  use  of  property  in 
case  of  a  church  schism  or  division  :  9  Am.  Law  Reg.  N.  S.  220  n. 

As  to  Mortmain  Sututes,  see  note  1 1 ,  ante.  Cannot  be  evaded  by  intervention 
of  trustees  :  Hill  Trustees  52 ;  Lewin  Trusts  36  ;  Angell  &  Ames  on  Corp.  (9th  ed.) 
ch.  v.,  }2  49,  148,  151.  As  to  wills:  ch.  v.,  {{  177,  179 ;  Dillon  Manic.  Corp. 
i2  428,  432  ;  1  Jarman  on  Wills  200,  224  ;  Tudor  on  Charities  98,  101 ;  2  lied- 
field  on  Wills  508,  516,  2d  ed.  ;  Perin  v.  Carey,  24  How.  465  ;  Shelford  on  Mort- 
main; Perry  Trusts  715;  McLean  v.  Wade,  41  Penna.  St.  266;  Levyr,  Levy, 
33  N.  Y.  114 ;  Harris  v.  Slaghi,  46  Barb.  470;  N.  Y.  Stat.  1848,  c.  319,  and 
Act  of  1860. 

In  the  territories  of  the  United  Sutes,  the  Aot  of  July  1st  1862,  12  Stat.  501,  2 
Brightly  543,  prohibits  any  corporation  or  association  for  religious  or  charitable 
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ent,  but  with  property  devoted  to  its  use  for  the   purpose  of 

purposes  to  acquire  real  esUte  of  greater  value  than  $50,000,  under  penahj  of 
escheat  saving  prior  vested  rights. 

PBOHiBrrsD  BT  Law. — A  grant  even  for  a  purpose  called  charitable  will  not 
be  sustained,  if  in  violation  of  written  law  or  public  policy  :  Thrupp  v.  Collett,  26 
Beav.  125  ;  lUusell  v.  Jaehstm,  10  Hare  204  ;  Jackton  v.  Phillips,  U  Allen  570; 
Perrj  Trusts,  }  21  n. ;  MUler  v.  Lerehy  I  Wall.  Jr.,  C.  C.  210.  It  would  be  a  work 
of  much  research  to  note  the  statutes  in  England  and  in  the  United  States,  and 
decisions  thereon  which  at  one  time  interfered  with  the  propagation  of  some  forms 
of  religious  faith,  and  denied  rights  to  those  entertaining  them :  Perry  Trusts, 
i7\5',  De  lUeumunes  v.  De  Bonnevcdl,  5  Russ.  288;  Da  Costa  v.  De  Pas,  Amb. 
228;  2  Swan  487  n. ;  1  Dick.  258  ;  Finley  v.  Hunter^  2  Strob.  Eq.  218;  Johnson 
V.  Clarkson,  8  Bich.  Eq.  305 ;  Lusk  v.  Lewis,  32  Miss.  297. 

In  England,  gifts  to  superstitious  uses  were  held  to  be  void  as  against  public 
policy.  But  in  this  country  all  religious  doctrines  are  equally  protected  :  MtUi, 
Ch.  V.  Remington,  1  Watts  218 ;  Gass  v.  WilhitB,  2  Dana  170 ;  Magill  v.  Broum, 
Brightly  373. 

In  New  York,  by  Statute  of  1784,  all  corporations  are  prohibited  from  taking 
lands  in  trust  for  charity,  except  for  the  purposes  for  which  the  corporation  was 
created :  Tucktr  v.  St.  Clement,  3  Sandf.  242  ;  but  church  property  may  be  devoted 
to  the  purposes  of  a  sect  by  express  provision  in  the  title-deeds. 

The  Stat,  of  Wills  (2  R.  S.  57,  {  3)  prohibits  devises  to  a  religious  corporation 
unless  expressly  authorized  by  its  charter  to  receive  devises  :  Ayers  v.  M.  E.  Ch., 
3  Sandf.  351  ;  Jackson  v.  Hammond,  3  Gaines  C  337. 

In  Ohio,  there  was  *' An  act  in  relation  to  conveyances  and  devises  of  property 
for  religious  purposes,''  passed  April  14th  1857,  4  Cnrw.  2936,  which  provided 
that  no  grant  for  ''purposes  of  religious  worship"  *  *  *  or  a  cemetery  con> 
uected  therewith  shall  vest  any  right  *  *  *  unless  the  same  shall  be  made  to  a 
corporation.** 

This  act,  designed  to  defeat  the  mode  of  taking  titles  adopted  by  the  Catholic 
church — to  the  archbishop— was  repealed  February  17th  1858  :  4  Cnrw.  3026. 

Massachuselts,^Se«i  Buck  Mass.  Eccl.  L.  Ill ;  13 Gray  400 ;  Mass.  House  Doc., 
Nos.  16  and  18. 

Missouri, — The  12th  section  of  the  Bill  of  Rights  of  the  Missouri  Constitution 
provides,  '*  That  every  gift,  sale  or  devise  of  land  to  any  minister,  public  teacher, 
or  preacher  of  the  gospel,  as  such,  or  to  any  religious  sect,  order  or  denomination, 
or  to  or  for  the  support,  use  or  benefit  of,  or  in  trust  for  any  minister,  public 
teacher,  or  preacher  of  the  gospel,  as  such,  or  any  religions  sect,  order,  denomina- 
tion ;  and  every  gift  or  sale  of  goods  or  chattels  to  go  in  succession,  or  to  take  place 
after  the  death  of  the  seller  or  donor,  to  or  for  such  support,  use  or  benefit ;  and 
also  every  devise  of  goods  or  chattels,  to  or  for  the  support,  use  or  benefit  of  any 
minister,  public  teaoher  or  preacher  of  the  gospel,  as  such,  or  any  religions  sect, 
order  or  denomination,  shall  be  void ;  except  always  any  gift,  sale  or  devise  of 
land  to  a  church,  religious  society  or  congregation,  or  to  any  person  or  persons  in 
trust  for  the  use  of  a  church,  religious  society  or  congregation,  whether  incorpo- 
rated or  not,  for  the  uses  and  purposes  and  within  the  limitations  of  the  next  preced- 
ing clause  of  this  article.'' 

In  the  Missouri  House  of  Bepresentativos,  February  6th  1873,  Hon.  Stilson 
Hutchins,  on  the  question  of  calling  a  constitutional  convention,  in  an  able  speech 
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propagating  a  particular  and  defined  unchangeable  religious 
faith?** 

rV.  Is  the  organization  to  be  in  connection  with,  and  subject 
to  the  authority  of  some  higher  ecclesiastical  body  ?" 

against  this  section  said :  '*  Now  what  are  the  limitations  of  the  preceding  section  f 
That  no  religions  society  or  congregation  can  hold  a  dollar's  worth  of  property, 
except  as  a  body  corporate,  and  then  only  to  the  extent  in  connection  with  a  house  of 
worship  or  a  parsonage,  of  fiye  acres  in  the  country,  or  one  acre  in  the  town  or  city. 

'*It  b  well  known  that  that  proYision  applied  only  to  Catholic  charches  and 
societies,  because  that  religious  order  was  the  only  one  which  placed  its  landed  or 
proprietary  interests  in  charge  of  the  bishop  or  hierarchy,  *  to  go  in  succession,' 
and  become  the  absolute  property- of  the  church.  All  Protestant  churches  held  their 
possessions  by  a  different  tenure,  through  boards  of  trustees  or  similar  bodies,  while 
the  Catholics  Tested  theirs  in  the  bishops  of  their  different  dioceses. 

"  To  show  that  I  am  correct  in  my  conclusions,  let  me  quote  from  a  speech  of 
Mr.  Drake,  in  reply  to  the  accusation  f ' 

** '  This  clause  was  inserted,  I  am  free  to  admit,  as  charged,  because  it  was  not 
thought  wise  to  give  free  rein  to  those  whose  only  desire  seemed  to  be  to  aid  in 
sustaining  an  ecclesiastical  establishment,  the  principal  element  of  whose  strength 
is  its  wealth ;  which  is,  in  fact,  a  vast  money-making  machine ;  and  whose  wealth, 
swelling  in  amount  day  by  day,  and  managed  by  a  single  undisputed  will,  evermore 
works  to  one  sole  end  of  building  up  and  perpetuating  the  power  of  a  hierarchy, 
which,  through  all  its  ranks,  owes  a  sworn  and  unqualified  allegiance  to  its  ahso- 
lute  head  in  /2ome,  and  whose  organization,  instincts  and  purposes  are  not  in  alli- 
ance with  democratic  liberty,  or  in  sympathy  with  the  great  spirit  of  republican 
institutions.'  "  And  it  is  said  this  section  was  taken  from  the  Constitution  pre- 
pared by  Henry  Winter  Davis  for  Maryland, 

Texas.— Elair  y.  Ok/in,  3  Texas  299. 

New  York, — ^By  the  Act  of  1S13,  in  New  York,  church  property  could  only  be 
held  by  trustees  duly  elected  ;  this  act,  designed  to  prevent  Catholic  bishops  from 
holding  church  property,  was  changed  by  Act  of  1863.  See  discussions  on  Catho- 
lic property  question.  New  York  Senate,  1855. 

Connecticut » — For  law  of  1855,  see  9  Church  Review  305;  Buck  III. 

In  Maryland^  the  34th  section  of  Declaration  of  Rights  of  1776  prohibited  cer- 
tain devises. 

As  to  perpetuities,  see  note  48,  ante. 

*«  The  nature  of  a  trust  for  religious  purposes  may  be  inferred  from  parol  evidence 
of  the  religious  tenets  of  the  donor  of  a  fund :  MaberUom  v.  BulUcns^  1  Kern.  243 ; 
Buck  Ecc.  L.,  Mass.  174 ;  Feoffem  v.  Andrew^  8  Mete.  587  ;  Attorney- General  v. 
Bunce,  Law  Rep.  6  £q.  563,  cited  9  Am.  Law  Reg.  N.  S.  224  n. ;  Bowdtn  y. 
McLeod^  1  Edw.  588 ;  FirU  Const.  Ch.  v.  CWy.  Soet,^  28  Iowa  567. 

^  Where  it  is  apparent  from  the  charter  of  a  chureii,  that  it  is  in  full  connec- 
tion with  a  synodical  body,  and  not  independent  of  it  as  a  congregation,  those  who 
secede,  whether  a  majority  or  not,  lose  all  privU*gcs  and  right  to  corporate  pro- 
perty, and  those  who  remain  hold  them :  Gabie  ▼.  Miller^  10  Paige  627.  And 
where  property  is  devoted  under  a  trust  to  a  particular  religious  faith,  or  form  of 
church  government,  those  who  adhere,  however  small  in  numbers,  are  entitled  to 
its  use  as  against  those  who,  by  a  separate  organtxation,  abandon  the  doctrines  or 
church  government :  Harmon  v.  Dreheri  1  Speer  Eq.  87  ;  German  Ref,  Ch.  v. 
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y.  In  either  of  these  oases  which  of  the  seven  different  classes 
of  organization  above  mentioned  is  it  proposed  to  adopt  ? 

Commonwealth^  3  Barr  282 ;  1  Watts  227  ;  1  W.  &  S.  9  ;  6  Barr  201  ;  9  Id.  321  ;  5 
Wright  1 ;  6  Id.  503  ;  7  Id.  244 ;  12  Id.  20  ;  Am,  Prim,  Soc.  r.  Piiling,  4  N.  J.  65S ; 
Robertaon  t.  Bullona,  1  Kernan  243 ;  Keyter  r,  Stansifer,  6  Ohio  363 ;  People  v. 
Steele,  2  Barb.  397  ;  Baker  r.  Fales,  16  Mass.  506  ;  Stebbitu  t.  Jennings,  10  Pick. 
172  ;  McGinniM  r.  Watsony  41  Penn.  St.  9 ;  Sutter  v.  llf,  /).  C%.,  42  Id.  503; 
Winebrener  t.  Colder^  43  Id.  244 ;  Trustees  v.  St,  Michael's  Ch.,  4S  Id.  20 ; 
Hosea  v.  Jacobs,  98.  Mass.  65 ;  Lawyer  v.  Clipperltf,  7  Paige  281 ;  Au'y. -General 
V.  Pearson,  3  Merir.  264. 

Titles  held  for  a  chnrch  in  its  associated  connection,  cannot  be  direrted,  even  bj 
a  majoritj  :  Church  v.  Wood,  Wright  12  ;  B.  'c.  6  Ohio  283  ;  Hullman  v.  Honcomp, 
5  Ohio  St.  237  ;  Price  t.  Church,  4  Ohio  515  ;  Wiswell  v.  First  Cong.  CA.,  14  Ohio 
St.  31  ;  7  HaUt.  214;  2  Sandf.  Ch.  214;  16  Mass.  504. 

The  mere  fact  that  a  title  is  held  by  or  for  a  named  religions  society,  though  of 
the  associated  class,  does  not  deprive  a  majority  who  change  their  faith,  from  a 
right  to  its  use  and  control.  The  specified  use  must  be  declared  :  Hullman  t.  Hon- 
comp, 5  Ohio  St.  238  ;  Petty  v.  Tooker,  21  N.  Y.  273  ;  Att'y,- General  v.  Proprie- 
tors, 3  Gray  1  ;  Robertson  t.  Bullions,  9  Barb.  64 ;  1  Kern.  243 ;  Bellport  t.  Tooker, 
29  Barb,  257 ;  Wiswdl  r.  Green,  Snperior'Conrt,  Cincinnati,  I860 ;  McBride  t. 
Porter,  17  Iowa  203.  In  this  case  the  deed  was  to  the  *'  trustees  of  the  Associated 
Congregation  of  P.  as  subordinate  to  the  Associate  Presbytery  of  Iowa,  subordinate 
to  the  Associate  Synod  of  North  America  in  trust  for  said  congregation."  It  was 
held  the  congpregation  was  entitled  to  the  property  as  long  as  it  remained  subor- 
dinate as  expressed  in  the  deed,  although  it  changed  its  name  and  faith :  MiUer  v. 
Gable,  2  Denio  492 ;  Psop/s  t.  Stede,  2  Barb.  397  ;  Ferrarea  r.  VaseoncelUs,  23 
Ills.  456, 8.  o.  27  Ills.  238,  8.  0. 31  Ills.  26 ;  Gartin  v.  Penick,  9  Am.  Law  Reg.212, 
N.  S. ;  Ky.  Ct.  App.  1870;  Buck  Mass.  Sec.  L.  127 ;  Lang  v.  Purvis,  5  Times 
Rep.  809  ;  Ate y,- General  y.  Gould,  3  Id.  495 ;  Smith  v.  Nelson,  18  Verm.  547. 
But  see  Watson  v.  Jones,  13  Wallace  ;  American  Law  Register,  July  1872,  p.  430 ; 
American  Law  Record  154. 

In  a  learned  and  Taluable  note,  by  Judge  Red  field,  to  this  case  in  the  I^iw 
Register,  there  is  cited  Att^y. -General  t.  Bunce,  Law  Rep.  6  Eq.  563,  in  which 
the  donor  was  a  Presbyterian,  and  made  a  bequest  to  trustees  for  the  use  of  a 
Presbyterian  congregation,  but  in  time  it  became  mainly  Baptist.  The  court  held  this 
continuous  organization  would  hold  the  property.  Vice-Chancellor  Maliks  said,  *<  In 
progress  of  ti/nemany  of  the  original  Presbyterian  congregations  gradually  changed 
their  views,  some  becoming  Independents,  others  Baptists,  and  not  afew  Unitarians." 

In  view  of  judicial  rulings  in  Massachusetts,  Buck  affirms,  perhaps  a  little  too 
severely,  that  '*  it  is  questionable  whether  anything  would  save  a  meeting-house, 
especially  in  Boston,  from  any  use  to  which  the  bond  fide  proprietor  of  pews  might 
choose  to  put  it :"  126,  and  he  says,  **  Any  religions  society  may  become  congre- 
gational in  New  York  by  obsenring"  a  plan  he  points  out :  128  n. 

In  Kniskem  r.  Lutheran  Ch,,  1  Sandf.  Ch.  439,  land  was  donated  in  trust  for  a 
*'  Lutheran"  Congregation  without  other  indication  of  the  doctrines  intended  to  be 
supported,  and  the  trust  was  maintained  for  the  Lutheran  faith.  There  may  be 
a  difference  between  property  donated  and  purchased,  especially  as  to  evidence  of 
the  purpose  to  which  property  is  devoted.  See  preceding  note.  As  to  the  distinc- 
tion between  a  grant  for  value,  and  donation  ybr  a  use,  see  Gibson  v.  Armstrong,  7 
B.  Mon.  481  i  8  Ohio  552 ;  Hill  on  Trustees  114, 
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A  failure  to  observe  these  distinctions,  and  to  clearly  indicate 
them  in  the  organization  of  churches,  and  in  the  title-papers  of 

Upon  these  sabjccts  generally,  see  McGinnis  r,  Watson,  41  Penna.  St.  9 ; 
Trustee*  v.  Stmyer,  9  Id.  321  ;  Dublin  Case,  38  N.  H.  459  ;  Smith  r.  Nelson,  18  Vt. 
511  ;  Hendrickson  v.  Decow,  1  Sax.  Ch.  R.  577 ;  Brown  v.  Porter,  10  Mass.  93  ; 
Ferraria  r.  Vasconelles,  23  Ills.  456 ;  8.  C.  27  Ills.  238 ;  8.  C.  31  Ills.  26  ;  Harper 
T.  Straws,  14  B.  Monroe  48 ;  Venabie  v.  CoJTman,  2  W.  Va.  310 ;  Hamwn  t.  Dreker, 

1  Speer'a  Eq.  87  ;  Shannon  t.  Frost,  3  B.  Monroe  253 ;  Hadden  r.  Chom,  8  Id.  70 ; 
Weckerley  r,  Geifer,  U  S.  &  R.  35  ;  Sutter  v.  Trustees,  6  Wright  Penna.  ;  2  Am. 
Law  Reg.  N.  S.  505 ;  McGinnis  v.  Watson,  5  Wright  Penna. ;  2  Am.  L.  Reg.  251. 

The  Statnte  of  Limitations  may  sanctify  the  pcnrersion  of  a  trnst :  Buck  126, 172. 
190 ;  ChoUwmdeley  t.  Clinton,  2  Jao.  &  W.  143  ;  2  Merir.  361  ;  Phalen  t.  Clark, 
19  Conn.  421  $  Kane  r.  Bloodgood,  7  Johns.  Ch.  123.  See  Sut.  3  &  '4  Wm.  4,  ch. 
27  ;  ZeUerY.  Eckert,  4  How.  295  ;  Decouchey.  Savetur,  3  Johns.  Ch.  216  ;  Over  street 
T.  Bate,  1  J.  J.  Marsh.  370;  Att^y.- General  v.  Proprietors,  3  Gray  1,  64;  Pro- 
prietors y.  Grant,  Id.  .142  ;  Wells  t.  Heath,  10  Id.  26  ;  Odell  v.  Odell,  10  Allen  ; 
Williams  y.  Pre^g.  Soc.,  1  Ohio  St.  478;  2  Washb.  Real  Prop.  184;  1  Spence 
£q.  Jar.  502 ;  Lewin  on  Trusts,  2d  ed.  614 ;  HiU  Trusts  264  ;  AtVg,-Gerieral  y. 
Huttomj  1  Drn.  530 ;  Stat.  7  &  8  Vict.  c.  45,  {  2,  fixes  twenty-five  years. 

And  a  cy-pres  application  of  trust  property  may  have  the  same  eflect :  3  Washb. 
Real  Prop.  689  ;  P^rry  on  Trusts,  §  376,  390,  717,  729. 

And  the  purpose  of  a  trust  may  be  changed  by  consent  of  donor,  trustee  and 
cestui  gu€  trust :  1  Ohio  St.  478  ;  2  Washb.  Real  Prop.  206 ;  Parker  t.  Converse, 
5  Gray  336 ;  Watson  t.  »fones,  13  Wallace ;  Cammeger  v.  Lutlteran  C%.,  2  Sandf. 
Ch.  186 ;  9  Barb.  64 ;  Bowden  j,  McLeod,  1  £dw.  588. 

It  has  even  been  said  that  the  consent  of  the  donor  is  not  necessary :  Perry 
Trusts,  }  671 ;  5  Gray  836 ;  Jones  v.  Salter,  2  R.  &  M.  208 ;  Woodmedar  v. 
Walker,  Id.  197  j  Brown  t.  Pocock,  Id.  210  ;  2  M.  &  K.  189  ;  Masseg  r.  Parker, 

2  M.  &  K.  174. 

The  consent  of  a  grantor  on  a  pecuniary  consideration  would  of  coui'se  be  un- 
necessary. Where  a  trust  is  created  1^  a  donor  upon  consrideratidn  of  the  use,  it 
would  seem  harsh  to  permit  the  trustee  and  cestui  que  trust  to  pervert  it  to  defeat 
the  object  of  the  grant:  Tiffany  &  Bullard  Trusts  63;  Hill  Trusts  114,  135; 
Gibson  v.  Armstrong,  7  B.  Monroe  481  ;  Penjield  v.  Skinner,  1 1  Verm.  296  ;  Kerlin 
>.  Campbell^  15  Penna.  St.  500;  8  U.  8.  An.  Dig.  64,  66,  ?J  14,  21  ;  12  Id.  113, 
g  II ;  2  Story  fq.  1177,  1178  n. ;  Broum  v.  Jones,  1  Atk.  188;  Redout  v.  Dowtl- 
ing.  Id.  419 ;  Perry  Trusts,  JJ  158,  734  ;  Aft^y, -General  v.  Munro,^  De  G.  &  8m. 
163 ;  Fidd  y.  Field,  9  Wend.  394  ;  Miller  v.  Gable,  2  Denio  525 ;  People  v. 
Stede,  2  Barb.  897  ;  Craigdallie  r,  Aikman,  I  DoW.  1  ;  2  Bligft  529 ;  MiUlgan 
V   MitcheU,  3  My.  &  Cr.  72. 

It  is  important  to  notice  the  effect  of  acts  of  incorporation,  either  by  special 
charter  or  under  general  laW. 

The  right  to  control  property,  elect  and  dismiss  a  pastor,  and  do  many  acts,  may 
be  affected  by  this.  The  general  rule  is  that  all  rights  are  determined  as  the 
charter  may  prescribe,  either  by  designated  oflScers  or  by  a  majority  of  the  congre- 
gation,  whether  the  church  be  of  the  independent  or  associated  class,  and  the 
church  judicatories  can  determine  nothing  beyond  the  charter  authority :  Baptist 
Church  y.  Witherd,  3  Paige  296 ;  P^ty  v.  Tooker,  21  N.  Y.  267  J  29  Barb.  256. 
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church  property,  has  given  rise  to  much  controversy  and  litiga- 
tion, and  in  the  ever-changing  march  of  intellect  and  ascertain- 
ment of  new  truths,  it  is  likely  to  give  rise  to  still  more  in  the 
future. 

Very  many  titles  are  held  for  church  purposes  with  a  confidence 
.that  they  are  secured  for  the  propagation  of  particular  doctrines, 
or  for  a  specified  religious  denomination,' or  subject  to  the  legisla- 
tive control  of  ecclesiastical  bodies,  when  in  fact  they  may  con- 
sistently with  law  be  converted  to  the  purposes  of  any  system  of 
religion,  or  be  employed  to  aid  the  overthrow  of  all  religion. 

A  particular  religious  society  may  be  organized  with  an  appro- 
priate nutnber  of  members  as  a  new  and  original  congregation, 
or  it  may  originate  from  an  existing  society,  as  a  swarm  from  a 
hive,  either  as  a  necessity  by  reason  of  numerous  membership,  or 

See  cases  cited,  note  53,  ante;  Perrj  Trasts,  {  734 ;  Burrell  t.  Absoc.  Rtf,  Ch.^ 
44  Barb.  2S2 ;  Field  r.  Field,  9  Wend.  394;  Ebaugh  r.  Hendel,  5  Watts  5S; 
Gram  r.  Pruuia,  36  N.  Y.  (9  Tiff.)  161 ;  8.  0.  3  Trans.  Appx.  161. 

The  Associated  Charches  generallj  do  and  Congregational  Chnrches  maj  aroid 
this  result,  and  by  proper  terms  safficientlj  clear  in  the  act  of  incorporation,  or  in 
the  convejance  to  the  corporation,  devote  property  to  a  particular  faith,  or  subject 
it  to  the  doctrines  and  control  of  an  ecclesiastical  body,  supreme  over  associated 
societies ;  Petty  t.  Tooker,  SI  V,  Y.  273 ;  Watson  r,  Jones,  18  Wallace ;  1  Am. 
Law  Record  165 ;  first  Const.  Pr.  Ch,  t.  Cong.  Soc.,  23  Iowa  567  ;  17  Iowa  206. 

But  the  power  of  a  corporation  to  make  hy-laws  is  not  a  power  to  pervert  a  trust : 
Eden  t.  FoHer,  2  P.  Wms.  327  ;  Att^y.-General  t.  Pearson,  8  Mer.  411 ;  Perry 
Trusts,  2  734. 

The  question  bow  far  church  property  is  hel/d  subject  to  a  particular  (1)  faiih 
and  (2)  form  of  church  government ,  may  be  affected  by  (I)  the  articles  of  associa- 
tion, and  by  the  constitution  (where  there  are  such)  of  a  particular  church,  (2) 
by  the  deed  of  conreyance,  or  other  evidence  of  title,  and  (3)  by  the  act  of  incor- 
poration, if  any. 

If  members  secede  from  a  church  corporation,  though  a  majority,  and  still  adhere 
to  the  doctrines  of  the  church,  those  who  remain  will  control  it,  unless  a  division 
is  made  by  agreement :  M,  E,  Church  r.  Wood,  5  Ohio  283  ;  Wisweil  v.  First  Cong, 
Soc.,  14  Ohio  St.  31  ;  Dartmouth  College  v.  Woodujard,  4  Wheat.  518 ;  Brown  r. 
Porter f  10  Massi  93;  Baker  v.  /a/es,  16  Mass.  488 ;  North  Hempstead  v.  Hemp' 
steady  2  Wend.  135 ;  Harrison  v.  Bridgton,  16  Mass.  16 ;  Hampshire  r.  Franklin, 
Id.  76 ;  Prahy.  Ch.  r.  Dannon^  1  Desaus.  Ch.  154 ;  Smith  r.  Smith,  3  Id.  557 ; 
Harmon  v.  Dreher,  1  Speer's  £q.  87  ;  Associate  Re/.  Ch.  v.  Theo.  Sem.  Princeton, 
3  Green,  N.  J.,  Ch.  77 ;  Gable  r.  Miller^  10  Paige  627 ;  Cammeyer  v.  United 
Germ.  Luth.  Ch.,  2  Sandf.  Ch.  186 ;  Smith  v.  Swormstedt,  16  How.  288 ;  Burrell 
V.  Associate  Ch.^  44  Barb.  282 ;  Stebbins  r.  Jennings,  10  Pick.  172 ;  Buck  £ccl. 
L.  60  ;  Sawyer  r.  Baldwin,  11  Pick.  492  $  Page  v.  Crosby,  24  Id.  211  ;  Parker  v. 
May,  5  Cttsh.  336 ;  Lowell  v.  Bancrofts  4  Id.  281  ;  Den  v.  Bolton,  7  Ual.  206; 
State  V.  Crowell,  4  Id.  390. 


Digiti 


zed  by  Google 


AND  CHURCH  CORPORATIONS.  868 

by  voluntary  or  other  division,  in  consequence  of  disagreement 
not  relating  to  established  doctrines,  or  by  schism  or  secession  in 
consequence  of  a  change  of  faith.  So,  two  or  more  congrega- 
tions may  sometimes  unite  into  one  society  from  various  consider- 
ations. 

In  all  such  cases  there  are  in  many  of  the  different  denomina- 
tions proceedings  or  forms  to  be  observed,  in  obedience  to  regula- 
tions prescribed  or  resulting  from  usage.  It  is  not  designed  to 
consider  these  ecclesiastical  forms  and  regulations.^ 

*«  Prescribed  RuUa/or  Organizing  a  United  Presbyterian  Congregation, — "  When 
a  congregation  becomes  too  namerous  to  meet  conreniently  in  one  place  for 
public  worship,  or  when  for  any  other  reason  it  would  promote  the  general 
interests  of  the  church  to  organize  a  new  congregation,  the  persons  so  judging 
shall  make  application  to  the  Presbytery,  within  whose  bounds  they  reside,  setting 
forth  the  necessity  or  propriety  of  such  organization.  Whenever  application  for 
this  purpose  is  made,  notice  shall  be  given  by  the  Presbytery  to  the  session  of  the 
congregation,  that  may  be  affected  by  the  new  organisation,  before  the  petition  is 
granted." 

*'If  after  hearing  the  reasons,  the  Presbytery  determines  to  grant  the  applica- 
tion, it  shall  appoint  a  minister  and  two  ruling  elders,  if  practicable,  to  carry  the 
object  into  effect ;  and  they  having  given  due  notice  to  the  persons  who  are  to 
compose  the  new  congregation  of  the  time  and  place  of  meeting  for  said  purpose, 
shall,  after  the  nsual  exercises  of  public  worship^ proceed  to  hold  an  election  for 
the  proper  officers." 

'*  When  the  persons  who  are  to  compose  the  new  congregation  are  already 
members  of  the  chnrch  in  full  communion,  the  election  of  officers  shall  be  con- 
ducted as  in  oongregations  already  organiied." 

"But  when  the  applicants  are  not  in  communion,  the  minister  shall  converse 
vrith  all  who  propose  to  unite  in  forming  the  congregation ;  and  being  satisfied 
with  their  religious  attainments  and  character,  ho  shall,  on  the  day  appointed  for 
the  organization,  publicly  receive  them  by  proposing  the  questions  usually  pro- 
posed to  applicants  for  membership.  The  election  shall  then  be  conducted  in  the 
prescribed  way." 

*'  When  the  election  is  over,  the  minister  shall  announce  to  the  congregation 
the  names  of  the  persons  elected ;  and  on  their  agreeing  to  accept  the  office,  and 
having  been  examined  by  him  as  to  their  qualifications  for,  and  their  views  in 
undertaking  it,  a  day  shall  be  appointed  for  their  ordination,  the  edict  served,  and 
the  ordination  eondacted  as  in  other  congregations." 

*'  The  presiding  minister  shall  report  to  th$  Presbytery  his  procedure  in  the 
case,  with  the  names  of  the  officers  who  have  been  chosen  and  ordained.  And 
these  with  the  name  of  the  congregation  shall  be  entered  on  the  Presbytery's  list." 
— Form  of  Gotbrkmbxt  akd  Gbnbbal  Admivutratiok,  pages  15  and  16. 

Process  of  Organizing  a  Presbyterian  Church. — 1.  There  must  be  some  persons 
in  a  given  locality  desiring  to  be  organized  into  a  chnrch. 

2.  In  all  ordinary  cases  snch  persons  will  reside  within  the  territorial  limits  of 
some  Presbytery. 

3.  Snch  persons  sign  a  petition  to  the  territorial  Presbytery,  praying  them  to 
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Bat  at  the  point  where  these  end,  those  questions  of  law  arise 
which  may  properly  be  considered  to  place  these  organizations, 

organize  a  Presbyterian  ciiarch  in  the  gircn  locality,  which  petition  may  also  he 
signed  by  persons  who  do  not  propose  to  become  members  of  the  church  at  ira 
organization,  but  only  to  be  supporters  of  the  organization. 

4.  If  the  Presbytery  gires  the  petition  a  farorable  answer,  it  appoints  a  com- 
mittee to  meet  at  a  certain  time  and  place  to  consider  the  matter,  and,  if  the  way 
be  clear,  to  effect  the  organization.  ' 

5.  The  committee  meets,  and  if  it  finds  the  way  clear,  it  organizes  the  church 
by  examining  the  persons  proposing  to  be  members  of  the  same,  or  receiving  their 
certificates  of  membership  from  other  churches,  if  they  present  such,  by  presiding 
during  the  election  of  elders  and  deacons,  and  by  ordaining  or  installing  said 
officers,  as  the  case  may  require. 

N.  B.  Trustees  are  ciril  officers  of  the  congregation,  not  officers  of  the  church, 
and  the  Presbytery  or  its  committee  has  nothing  to  do  with  them. 

6.  In  missionary  portions  of  the  church  a  minister  holding  the  position  of  mis- 
sionary or  erangelist,  under  the  appointment  of  Presbytery  or  General  Assembly, 
has  authority  to  organize  churches  where  he  finds  materials  to  organize,  reporting 
his  action  in  every  case  to  the  Presbytery  in  whose  bounds  the  organization  is,  if 
there  be  one,  and  to  the  General  Assembly  if  he  be  its  appointee. 

Rbmark. — By  common  consent,  in  the  Presbyterian  Church,  a  distinction  is 
made  between  the  local  church  and  the  congregation.  The  church  consists  of  the 
membership  of  the  Spiritual  body.  The  congregation  consists  of  all  those  mem- 
bers and  adherents  who  ordinarily  worship  together,  and  join  in  the  support  of 
religions  services.  '  • 

This  process  of  organizing  a  new  congregation  is  adopted  by  tiso^e,  not  by  any 
prescribed  law  of  the  church.  A  church  is  defined  in  chapter  2,  article  4,  of  the 
Form  of  Churcb  Government,  p.  406,  Conf.  of  Faith. 

Mode  of  Organizing  a  New  Society  of  the  Methodist  Episcopal  Chur<A  as  determined 
by  Usage, — If  in  a  certain  neighborhood  there  are  persons  desiring  to  organize 
themselves  into  a  Christian  Society  in  accordance  with  the  rules  and  usages  of  the 
M.  £.  Church,  how  is  such  orgatiization  effected  ? 

They  apply  to  a  Methodist  preacher,  having  regular  pastoral  charge  near  them, 
who  receives  them  as  member^  of  the  church,  either  by  written  certificate  of  their 
good  standing  in  some  other  society,  or  on  profession  of  their  faith.  The  preacher 
then  enrolls  their  names  in  the  general  register  of  his  charge,  and  in  a  class-book 
which  he  gives  to  one  of  them  whom  he  appoints  as  leader  of  the  class.  The 
leader  represents  them  in  the  Quarterly  Conference. 

When  these  steps  ha^e  been  taken,  the  society  is  duly  constituted,  and  becomes 
an  organic  part  of  the  church,  and  has  regular  pastoral  care.  And  this  care  is 
perpetuated  from  year  to  yeat  by  Ae  appointment  of  a  pastor  by  the  bi^op  at  the 
session  of  the  Annual  Conference  in  whose  bounds  such  society  is  situated. 

If  this  society  have  a  house  of  worship,  or  propose  to  erect  one,  a  board  of  trus- 
tees must  be  created  in  accordance  with  the  laws  of  the  state  or  territory  to  hold  the 
proper^  m  tmst  for  said  society.  These  trustees  must  be  approved  by  the  Quar- 
terly Conference  of  the  Circuit  of  which  such  society  is  a  part.  And  to  be  admitted, 
the  charter,  deed  or  conveyance  of  such  house  of  worship,  mast  contain  the  trust 
required  by  the  discipline  of  the  church. 

In  the  Protestant  Episcopal  Church  it  has  been  the  Uimge  for  the  Annual  Con- 
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divisions  and  unions  in  possession  of  the  rights,  immunities  and 
privileges  which  legal  sanctions  give.  ^ 

The  legal  provisions  and  principles  applicable  to  these,  the 
forms  by  which  they  are  perfected,  the  measure  and  mode  of 
redress,  remain  to  be  considered  hereafter. 

Wm.  Lawrencb. 

BSLLXTOIITAIXB,  O. 


RECENT    AMERICAN     DEOISIONt. 

Supreme  Court  of  Wuconsm, 

CONKEY  V.  MILWAUKEE  AND  ST.  PAUL  RAILROAD  CO. 

A  imilwaj  company  is  liable  as  a  common  carrier ,  and  is  an  insurer  of  tlie 
goods,  not  onljT  while  the  goods  are  in  actual  transit  over  its  line  of  railway,  bnt 
imitl  an  actual  delivery  of  the  goods  to  the  next  succeeding  carrier. 

If  the  succeeding  carrier  should  refuse  to  accept  delivery  of  the  goods,  or  in 
case  of  a  break  or  interruption  in  the  line  of  transit,  as  by  storm,  flood  or  earth- 
qaake,  or  by  fact  of  war,  rendering  it  impossible  to  send  the  goods  forward,  or 
causing  considerable  delay  in  the  transportation,  the  carrier  might  relieve  itself  of 
its  strict  liability  as  a  common  carrier  by  storing  the  goods  and  notifying  the  owner 
pr  consignor  thereof. 

The  case  of  Wood  y.  Railway  Company ^  27  Wis.  541,  overruled. 

The  defendant  operating  a  line  of  railroad  betire^  Milwaukee t 

rention  of  each  diocese  to  prescribe  a  form  of  organizing  a  particular  parish.  As 
an  example,  the  form  adopted  by  the  Diocese  of  Missouri  will  be  (bund  in  the 
journal  of  the  31st  Annual  Convention  of  the  P.  £.  Church  in  the  diocese :  May 
1871,  p.  122,  Appx.  No.  12. 

For  form  in  Maryland,  see  ''Compilation,'*  referred  to  in  note  38,  ante. 

Both  the  Associate  and  Congregational  Churches  may  have  articles  of  associa- 
tion, and  a  constitution  of  the  church ;  and  these  may  be  adopted  both  in  the 
canonical  and  the  legal  organization,  of  a  particular  church.  The  form  of  canonical 
and  legal  organization  of  a  parish  in  the  Diocese  of  Missouri  is  given  in  tlie  jour- 
nal of  the  Annual  Convention  above  referred  to,  and  in  the  journal  of  the  Con- 
vention of  1871,  p.  127,  Appx.  No.  18,  is  given  the  constitution  of  the  church  in 
the  diocese  regarding  it  as  a  diocesan  body. 

In  the  n^^  German]  Reformed  Church  in  the  United  States,  the  usage  is  for 
each  congregation  to  adopt  a  constitution  and  by-laws.  A  form  is  given  in  the 
proceedings  of  the  Synod  of  Ohio  for  1850,  p.  71. 

The  General  Synod  of  1866  recommended  that  the  constitution  should  be  '*  em- 
braced in  the  charters  of  all  the  churches  :"  Proceedings,  p.  19.  And  see  Pro- 
ceedings of  Synod  of  1869,  p.  86,  for  form  of  incorporation. 

Thera  is  a  general  constitution  for  the  entire  church,  subject  to  the  legislative 
power  of  the  General  Synod. 
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and  La  Oosse,  received  at  Milwaukee  goods  addressed  to  the 
plaintiffs  at  Preston,  Minnesota,  to  be  carried  over  its  line  of  road 
to  La  Crosse,  and  there  delivered  to  the  Sonth^m  Minnesota 
Railroad  Company,  the  next  sacceeding  carrier,  in  the  line  of 
carriage.  The  goods  vrere  so  transported  over  the  defendant's 
line  of  road  to  La  Crosse,  arriving  there  on  the  12th,  13th  and 
14th  days  of  May  1871,  and  were  placed  in  defendant's  warehouse 
for  delivery  to  the  next  sacceeding  carrier,  and  while  so  awaiting 
carriage  were  destroyed  by  fire  on  the  night  of  the  15th  of  May. 

Jenkins  ^  Elliott^  for  plaintiffs  and  respondents. 
John  W.  Cary,  for  defendant  and  appellant. 

Dixon,  C.  J. — The  learned  counsel  for  the  railway  company 
asked  permission  at  the  bar,  and  the  request  was  also  joined  in 
by  counsel  for  the  plaintiff,  and.  leave  was  granted  by  the  court, 
to  reargue  the  point  decided  in  Wood  v.  Railway  Company^  27 
Wis.  541,  that  where  a  common  carrier  conveys  goods  over  only 
a  portion  of  the  route  between  the  places  of  shipment  and  con- 
signment and  holds  them  for  delivery  to  some  connecting  carrier, 
the  liability  of  the  former  as  a  cpmmon  carrier  continues  until  the 
goods  are  ready  for  delivery  to  the  connecting  carrier  and  until 
the  latter  has  had  a  reasonable  time  to  take  them  away.  The 
4^ reasonable* time"  as  there  defined  was  said  to  be  the  earliest 
practicable  time  after  the  first  carrier  is  ready  to  deliver,  and  is 
not  measured  by  any  peculiar  circumstances  in  the  condition  of 
the  second  carrier,  requiring  for  its  convenience  that  it  should 
have  a  longer  time. 

Against  the  rule  thus  laid  down,  counsel  on  both  sides  in  this 
case,  as  well  a^  in  some  others  involving  the  same  question,  most 
earnestly  and  vehemently  protest  on  account  of  the  great  uncer- 
tainty which  must  exist  in  its  application  to  particular  cases,  and 
the  likelihood  of  most  tedious  and  expensive  litigation  which  may 
follow  in  determining  the  rights  of  the  owner  of  the  goods  or  the 
liability  of  the  carrier  in  almost  every  such  case  of  loss.  Counsel 
say,  and  say  truly,  that  the  inquiries  of  fact  upon  which  the  issue 
is  made  to  depend,  are  of  the  most  equivocal,  perplexing  and 
doubtful  character,  such  as  the  parties^  will  seldom  agree  upon, 
and  such  as  will  often  divide  the  jury.  They  say  that  the  expres- 
sion, "reasonable  time,"  is  suggestive  of  the  most  embarrassing 
vagueness  and  uncertainty,  opening  wide  the  door  to  speculation 
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and  diversity  of  opinion  in  many  cases^  and  that  where  one  jury 
may  say  "  yes,"  another  upon  the  very  same  state  of  facts  may  an- 
swer "  no,*'  whilst  a  third  may  fail  to  agree  altogether.  Counsel 
cry  out  against  this  uncertainty,  these  doubts  and  embarrassments, 
and  pray  that  whatever  rule  may  be  established,  it  may  be  a 
certain  one,  freed  from  these  difficulties,  and  plain  and  easy  of 
application.  It  is  equally  argued  on  both  sides. that  the  rule 
contended  against  is  a  departure  from  the  true  principles  or  policy 
of  the  law  in  such  cases. 

For  the  railway  company  the  position  assumed  is  that  its  lia- 
bility as  carrier  should  cease  whenever  the  goods  are  removed 
from  its  cars,  and  thenceforth  it  should  be  responsible  to  the 
owner  for  the  property  in  its  possession  only  in  the  character  or 
capacity  of  a  warehouseman  or  a  depositary  for  hire.  This  is 
the  rule  in  some  states,  and  it  has  the  advantage  of  that  con- 
venience and  certainty  of  application  for  which  counsel  contend. 

On  the  other  hand,  the  position  taken  by  counsel  for  the  plain- 
tiff is  that  the  removal  and  deposit  of  the  goods  in  the  warehouse, 
preparatory  to  a  delivery  of  them  to  the  next  carrier  and  for 
that  purpose  is  a  part,  and  a  necessary  and  indispensabfe  part, 
according  to  the  method  of  transportation  and  conveyance  adopted 
and  in  use  by  railway  companies  and  some  other  carriers,  of  the 
act  of  carriage  itself,  and  that  the  liability  of  the  last  carrier,  as 
such,  does  not,  under  ordinary  circumstances,  cease  until  the 
goods  have  been  actually  delivered  to,  or  placed  in  the  custody 
and  control  or  under  the  management  and  direction  of  the  next 
carrier,  so  that  the  liability  of  a  common  carrier  shall  have  attached 
to  the  latter  in  case  of  the  loss  or  destruction  of  the  goods  from 
any  cause  not  exempting  a  common  carrier  from  responsibility. 
The  position  assumed  in  this  behalf  is  that  the  warehousing,  so 
called,  of  goods  thus  in  transit  over  different  connecting  routes, 
and  which  have  not  reached  their  place  of  destination  or  ultimate 
delivery,  is  merely  incidental  and  subsidiary  to  the  principal  or 
main  act  of  carriage,  and  a  part  of  that  act.  With  respect  to 
goods  and  property  so  on  the  way  or  going  forward,  the  position, 
except  under  extraordinary  or  peculiar  circumstances,  recognises 
no  such  thing  as  an  interruption  of  a  common  carrier's  liability 
or  of  the  purotection  afforded  by  that  principle  of  the  common  law 
BO  far  as  it  respects  the  rights  and  remedies  of  the  shipper  or 
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owner  of  the  goods.     The  position  rejects  entirely  th^  doctrine, 
as  to  goods  thus  in  the  ordinary  course  of  transit,  that  the  com- 
mon carrier  in  whose  possession  they  are,  may  be  now  a  common 
carrier  and  now  only  a  warehouseman,  according  as  the  goods 
may  be  in  motion  in  the  cars  or  other  vehicles,  or  at  rest  upon  a 
platform  or  in  a  depot  or  other  place  of  temporary  deposit.     It 
ignores  entirely  the  assumption  that  as  to  such  goods  and  under 
such  circumstances  the  carrier  can  become  a  mere  warehouseman 
and  liable  only  in  that  capacity  to  the  shipper  or  owner,  but  de- 
clares that  as  to  him  the  character  or  capacity  of  common  carrier 
remains  unchanged  with  the  possession  of  the  goods,  and  until 
the  same  has  been  parted  with  by  delivery  to  the  next  carrier. 
It  regards  depots  and  other  buildings  erected  by  the  carrier  in 
which  goods  passing  over  the  route  are  thus  temporarily  housed 
and  protected  from  loss  or  damage  by  the  elements  as  well  as 
from  the  depredations  of  thieves  and  trespassers,  as  structures 
for  convenience  merely  of  the  carrier  himself,  or  not  only  conveni- 
ent but  essential  to  his  business  as  a  carrier  during  these  pauses  or 
rests  made  necessary  by  the  system  or  mode  of  transportation  which 
now  almost  universally  prevails.    It  looks  upon  the  warehouses  and 
other  buildings  and  places  for  storage  merely  as  concomitants  of 
the  carrying  business,  auxiliary  and  subservient  thereto,  but  not 
as  giving  the  carrier  any  distinct  or  separate  character  or  busi- 
ness with  respect  to  the  goods  so  en  route  and  in  his  possession 
and  custody.     It  holds  the  warehouses  of  railway  companies  as 
structures  designed  to  facilitate  their  business  as  carriers,  by  en- 
abling the  companies  to  carry  out  a  system  of  separation,  classi- 
fication and  delivery  of  goods  received  and  carried,  without  which 
there  would  be  no  possibility  of  conducting  their  carrying  busi- 
ness with  the  requisite  precision  and  despatch,  or  with  any  case 
or  profit. 

Such  are  some  of  the  views,  briefly  expressed  and  in  my  own 
language,  which  were  urged  by  the  learned  counsel  for  the  plain- 
tiff, and  such  is  the  rule  they  would  have  the  court  sanction  and 
adopt  as  the  true  sxkd  sound  one  in  the  law.  It  will  be  seen,  too, 
that  this  rule  has  the  same  advantage  of  certainty  and  of  con- 
venience and  clearness  of  application  as  that  propounded  and 
urged  by  counsel  for  the  railway  company. 

I  must  say  that  I  was  very  forcibly  impressed  by  the  arguments 
on  both  sides  made  at  the  bar,  and  such  was  the  interest  awakened 
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in  my  mind  tliat  I  at  once  gave  the  question  an  attentive  and 
thorough  examination,  as  much  so,  at  least,  as  my  time  and  capa- 
city, and  the  means  at  hand,  would  permit.  I  came  to  the  conclu- 
sion with  counsel  on  both  sides  that  the  rule  of  Wood  v.  The 
Railway  Company  could  not  and  ought  not  to  stand,  and  that, 
as  is  most  apt  to  be  the  case  with  middle  grounds,  often  of  doubt- 
ful policy,  and  more  often  of  dangerous  tendency  to  sound  prin- 
ciple, it  failed  in  that  clearness,  certainty  and  convenience  of 
application  which  the  true  principles  of  law  require  and  which  is 
indispensable  to  the  facility,  safety  and  confidence  of  business 
transactions,  and  of  all  commercial  dealings  and  traffic  constantly 
taking  place  over  these  great  connecting  routes  of  trade  and  com- 
munication. I  became  satisfied,  that  however  in  the  various  and 
multiplied  turns  and  complications  of  human  affairs  and  relations, 
doubts  and  uncertainties  inhere  in  and  are  inseparable  from 
some  legal  rules,  this  was  a  case  where  they  ought  not  to  exist. 
The  rule  here,  whatever  it  is,  should  be  definite  and  certain  in  its 
application  to  all  ordinary  cases.  There  is  no  inherent  difficulty 
in  making  it  so,  and  the  immense  interests  of  the  carrying  busi- 
ness of  the  country,  as  well  as  of  trade  and  commerce,  perempto- 
rily demand  it.  In  the  multitude  and  importance  of  cases  so 
frequently  arising,  and  which  must  ever  thus  continue,  parties 
cannot  be  delayed  to  palter  and  trifle,  as  it  were,  in  a  delusive 
struggle  for  their  rights  over  nice  distinctions  of  fact  and  fine . 
shades  of  difference,,  which  fade  away  into  regions  of  obscurity, 
and  finally  of  total  darkness,  and  which  facts,  when  settled,  settle 
nothing  after  all  but  the  particular  case,  leaving  all  others  to  be 
contested  and  litigated  over  and  over  again  upon  the  very  same 
grounds.  I  agree,  therefore,  with  counsel  on  both  sides  when 
they  say  the  expenses  attending  this  course  of  decision,  or  the 
litigation  which  must  follow,  would  be  enormous,  and  that  this 
alone,  without  considering  the  other  inconveniences  and  mischiefs 
to  which  allusion  has  been  made,  is  sufficient  to  condemn  the 
rule.  I  agree  that  any  rule  unnecessarily  fraught  with  such  evil 
consequences  is  a  bad  one,  and  should  be  abandoned.  This  is 
another  of  the  numerous  actions  springing  from  the  same  unfor- 
tunate loss  or  destruction  of  property,  as  in  Wood  v.  Tlie  Railway 
Company, 

The  question  comes  up,  therefore,  which  of  the  two  rules  pro- 
pounded by  counsel  is  the  correct  one  and  ought  to  be  adopted, 
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for  I  conceive  that  I  must  in  this  case  act  upon  and  determine  the 
rights  and  liabilities  of  the  parties  according  to  one  or  the  other. 
In  Woods  V.  The  Railway  Company^  I  assented  to  the  rule  laid 
down  not  because  I  thought  there  was  or  could  be,  under  ordinary 
circumstances,  a  pause  or  cessation  in  the  common  carrier  liability 
with  respect  to  the  consignee  or  owner  of  the  goods,  during  such 
temporary  rest  and  storage  of  them  preparatory  to  delivery  to 
the  next  carrier,  and  during  which  also  there  would  spring  up  and 
exist  only  a  warehouseman's  or  forwarder's  liability,  but  I  did  so 
on  the  supposition  that  the  carrier's  liability  was  to  be  continuous 
until  the  goods  reached  their  place  of  final  destination,  and  where 
they  were  to  be  delivered  to  the  consignee  or  owner.  My  suppo- 
sition and  view  was  that  the  liability  of  the  next  carrier  in  the 
connecting  line  or  route,  as  a  cannery  would  attach  the  very 
moment  that  of  the  last  carrier,  as  such,  would  cease.  In  other 
words,  I  considered  that  whenever  the  liability  of  the  last  carrier, 
as  such,  ceased  by  lapse  of  reasonable  time  for  the  next  carrier 
to  receive  and  carry  forward  the  goods  according  to  the  usual 
course  of  transportation  and  business  after  the  goods  were  ready 
for  delivery  to  him,  the  liability  of  the  latter  as  a  carrier  attached, 
and  he  must  be  held  to  respond  to  the  consignee  or  owner  for 
their  value  in  case  of  the  subsequent  loss  or  destruction  of  them. 
Such  was  m^  consideration  of  the  question,  and  I  placed  it,  not 
upon  the  ground  that  the  next  carrier  had  become  or  was  in  any 
sense  the  agent  of  the  consignee,  owner  or  shipper  of  the  goods, 
and  in  that  character  responsible  to  him  for  not  receiving  and 
carrying  them  forward ;  but  upon  the  ground  of  the  usage  and 
custom  among  carriers  so  related  to  and  connected  with  each 
other  in  the  business  of  transportation  that  their  lines  or  routes, 
though  separately  owned  and  managed,  yet  running  into  and 
touching  or  uniting  one  with  another  in  practical  operation  and 
effect,  constitute  one  continuous  route.  The  usage  among  car- 
riers so  connected  or  joining  their  routes,  in  the  absence  of 
special  contract  or  special  notice  to  the  contrary,  is  not  only 
well  known  in  commercial  and  business  circles,  but  is  also  known 
and  acted  upon  by  the  courts.  Courts  recognise  and  give  force 
and  effect  to  to  it :  Schneider  v.  UvanSy  25  Wis.  241,  and  cases 
there  cited.  That  usage,  now  become  universal  or  very  nearly 
so,  is  for  the  railway  company,  receiving  the  goods  destined  for  a 
place  beyond  the  terminus  of  its  own  route,  to  transport  them 
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over  its  own  road  and  there  deliver  them  to  the  next  company  or 
carrier  in  the  line  of  transit,  collecting  from  the  latter  its  own 
charges  for  freight  and  transportation,  whereupon  the  latter 
becomes  invested  with  a  lien  upon  the  goods  for  the  charges  so 
advanced  in  addition  to  his  rates  or  charges  for  the  transportation 
and  delivery  to  the  next  succeeding  carrier,  w)io,  in  turn  advances 
the  charges  of  the  two  that  have  preceded  him,  and  thus  the  pro- 
cess continues  and  is  repeated  until  the  goods  have  reached  their 
place  of  destination  and  are  in  the  hands  of  the  last  carrier 
ready  for  delivery  to  the  consignee  or  owner,  subject  to  payment 
to  such  carrier  of  the  accumulated  charges  of  all  the  preceding 
carriers  over  whose  routes  they  have  been  transported. 

Now,  it  was  upon  this  well-known  custom  and  usage,  amount- 
ing, as  it  does,  to  an  implied  contract  or  promise  on  the  part  of 
each  succeeding  carrier  to  pay  back  charges  and  receive  and 
carry  forward  the  goods  brought  to  it  by  the  preceding  one,  that 
I  relied  as  constituting  the  true  ground  of  action  or  liability 
against  the  succeeding  carrier  in  case  he  unreasonably  failed  to 
receive  and  carry  forward  the  goods  according  to  his  implied  con- 
tract or  obligation,  and  as  he  had  held  himself  out  as  ready  and 
willing,  and  promising  to  do.  That  contract  or  obligation  I  then 
thought,  and  still  think,  created  a  liability  on  his  part,  coexten- 
sive with  and  similar  in  nature  to  his  liability  as  a  common  car- 
rier, in  case  he  neglected  or  refused,  in  proper  time  and  according 
to  the  usual  course  of  business,  to  receive  the  goods,  and  they  were 
afterwards  and  before  coming  to  his  possession  lost  or  destroyed. 
I  then  looked  upon  his  liability,  and  still  do,  as  being  in  extent 
the  same  as  if  the  loss  or  destruction  had  been  of  the  goods  in 
his  custody  and  possession  as  a  common  carrier.  It  was  to 
my  mind  like  the  case  of  goods  delivered  to  a  carrier  for  trans- 
portation, and  which  were  destroyed  before  the  transit  commenced. 
By  the  law  of  common  carriers,  their  liability  is  fixed  on  receipt 
of  the  goods,  and  if  they  are  lost  in  the  warehouse  of  the  carrier 
or  elsewhere  before  the  carriage  commences,  the  carrier  must 
respond,  unless  the  loss  was  caused  by  a  force  superior  to  and 
beyond  human  agency  and  foresight,  or  by  the  public  enemy,  the 
onu8  of  showing  which  is  upon  the  carrier:  Blossom  v.  Griffin,  13 
N.  Y.  569;  Lddm  v.  Griffith,  26  Id.  864.  I  regarded  the 
goods  when  separated  and  set  apart  in  the  accustomed  place  in 
the  warehouse,  and  ready  for  delivery  by  the  preceding  carrier, 
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and  after  a  reasonable  time  had  elapsed  for  the  succeeding  one  to 
receive  them,  and  when  in  the  due  course  of  business  he  should 
have  done  so,  as  being  pro  hac  vice^  if  need  be,  in  the  warehouse 
of  the  latter  awaiting  transportation  by  him,  or  if  necessary,  for 
the  purpose  of  the  remedy  constructively  in  his  possession  as  a 
common  carrier. 

Such  were  the  views  which  I  then  entertainedf  and  I  have  as 
yet  discovered  no  good  reason  for  changing  them.  I  then 
thought,  and  still  think,  that  the  loss,  if  possible,  should  be  made 
to  fitll  on  the  carrier  in  fault,  or  him  who  appeared  most  so,  and 
it  was  for  this  reason  I  assented  to  the  rule  that  the  last  carrier 
should  be  held  responsible,  as  such,  only  until  a  reasonable  time 
had  elapsed  for  the  next  carrier  to  receive  the  goods,  and  not 
after  that  time.  I  was  not  disposed  to  make  the  last  carrier  re* 
sponsible,  without  remedy  for  the  faults  and  delinquencies  of  the 
next,  over  whose  movements  and  conduct  he  had  no  control.  It 
was  upon  this  principle  I  yielded  assent  to  the  rule,  and  it  did 
not  occur  to  me  then  there  was  any  better  or  more  satisfactory 
solution  of  the  difficulty. 

It  will  be  seen  hence  I  did  not  assent  to  the  rule  on  the  ground 
that  the  next  carrier  was  the  agent  of  the  owner  for  the  purpose 
of  receiving  such  delivery,  which  seems  quite  impossible.  The 
agency  in  such  cases  springs  from  the  possession  of  the  goods  in 
the  hands  of  a  carrier  marked  for  some  place  beyond  the  terminus 
of  his  own  route.  Such  carrier,  from  the  fact  of  possession, 
becomes  the  agent  of  the  owner  for  the  purpose  of  making  or 
tendering  delivery  of  the  goods  to  the  next  in  the  proper  line  of 
transit.  By  the  usage  of  the  business  in  which  he  is  engaged  he 
assumes  to  do  that  when  he  receives  the  goods,  and  it  may  pro- 
perly enough  be  said  to  constitute  a  part  of  his  undertakings  as 
carrier.  The  decision  in  Schneider  v.  UvanSy  means  just  this 
and  nothing  more,  and  Mr.  Justice  Lyon  himself  now  concedes 
the  error  in  the  application.  Had  particular  attention  been 
directed  to  it  at  the  time,  it  would  undoubtedly  have  been  cor- 
rected. 

But  the  difficulties  in  the  way  of  applying  the  rule  are  manifest 
and  manifold.  It  casts  upon  the  owner  of  the  goods  the  burden 
and  the  risks  of  settling  the  rights  and  liabilities  as  between  the 
different  carriers.  It  imposes  upon  him  a  task  which  in  nearly 
evefy  case  he  will  have  no  adequate  or  proper  means  of  perform- 
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ing.  He  is  often  a  stranger,  residing  in  a  distant  part  of  the 
country,  and  wholly  unacquainted  with  the  facts.  Actual  know- 
ledge of  the  facts  and  of  the  particular  system  or  mode  of  trans- 
acting the  business,  rests  only  with  the  agents  and  employees  of 
the  carriers,  and  being  adversely  interested,  it  is  not  to  be  ex- 
pected they  will  be  free  to  communicate  what  they  may  know. 
Indeed,  it  must  be  presumed  they  will  refuse  to  give  information 
of  facts  which  will  charge  their  employers,  if  they  know  such 
facts. 

And  a  result  of  the  rule  may  be  to  deprive  the  owner  of  all 
remedy  for  the  loss  or  destruction  of  his  property  after  he  has 
mulcted  himself  in  two  heavy  bills  of  costs.  He  may  come  out 
like  Mr.  Bromley  with  his  portmanteau,  with  no  right  of  action 
against  either  carrier :  Midland  Railway  Co.  v,  Bromley^  8  J. 
Scott  872  (84  E.  C.  L.  872,  882,  note  e.)  A  verdict  and  judg- 
ment in  an  action  against  the  last  carrier  settles  nothing  in  a  suit 
against  the  next.  In  an  action  against  the  last  the  jury  may 
find  that  a  reasonable  time  had  elapsed,  and  in  a  suit  against  the 
next  they  may  find  the  reverse,  and  so  the  owner  falls  between 
two  fires. 

And  again  the  question  arises,  what  is  the  proper  way  out  of 
these  difficulties  ?  I  have  examined  not  only  the  cases  cited  but 
very  many  others,  and  have  pondered  the  question  well,  at  least 
as  well  as  I  am  capable  of  doing,  as  between  the  two  rules  laid 
down  by  counsel,  neither  of  which  is  unsupported  by  authority, 
and  my  conclusion  is  that  the  rule  contended  for  by  counsel  for 
the  plaintiff  is  the  correct  and  true  one.  In  coming  to  this  con- 
clusion I  have  anxiously  endeavored  to  recognise  a  rule  which, 
while  it  shall  not  prove  injurious  and  embarrassing  to  the  great 
commercial  interests  of  the  country,  shall,  at  the  same  time,  pro- 
tect the  interests  of  the  carriers,  or,  at  all  events,  be  of  so  much 
aid  and  service  to  them  that  the  proprietors  of  that  interest  shall 
know  and  understand  with  clearness  and  certainty  the  full  extent 
of  their  obligations  to  the  public. 

I  think  in  the  absence  of  special  contract  or  Agreement  to  the 
contrary,  the  true  policy  of  the  law,  now  as  much  as  ever  and 
even  more,  is  to  adhere  to  the  strict  rules  of  liability  on  the  part 
of  common  carriers  established  by  the  common  law.  I  believe 
the  safety  and  protection  of  the  trade  and  commerce  of  the  coun- 
try demand  this,  and  I  believe  also  that  by  the  feeling  of  confi- 
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dence  and  security  thus  created  and  given,  the  great  carrying 
interests  of  the  country  irill  be  likewise  ultimately  benefited  and 
their  prosperity  promoted.  I  believe  the  true  policy  of  the  law 
consists  with  giving  the  owner  a  certain,  sure  and  ample  remedy 
in  case  of  the  loss  or  destruction  of  his  goods  while  in  the  hands 
of  the  carrier,  and  hence  I  reject  the  rule  contended  for  by 
counsel  for  the  railway  company,  because  it  is  calculated  to  give 
the  owner  anything  but  such  remedy.  To  admit  the  change  in 
capacity  and  liability  from  carrier  to  warehouseman  at  every 
pause  in  the  carriage  over  our  long  connected  routes,  would  in 
practice  and  effect  be  to  say  to  the  owner  that  he  has  no  remedy. 
To  recover  as  against  a  warehouseman,  the  burden  would  be 
upon  the  owner  to  establish  the  negligence.  He  must  aver  and 
prove  that  his  goods  were  negligently  lost  or  destroyed,  which, 
except  in  very  rare  instances,  would  be  an  utter  impossibility, 
even  though  the  fact  of  negligence  might  exist.  It  would  be 
better  far  to  inform  him  he  is  without  relief,  than  to  deceive  him 
with  a  remedy  like  this. 

To  admit  such  interruptions  of  the  liability  of  the  carrier 
would  make  clear  the  way  for  the  grossest  frauds  and  imposition, 
with  no  means  of  protection  and  no  power  of  discovery  on  the 
part  of  the  owner.  He  is  always  absent.  He  does  not  go  with 
his  goods,  and. cannot  be  permitted  to  do  so.  He  must  trust  them 
absolutely  and  exclusively  to  the  keeping  of  the  carrier.  Whether 
they  were  lost  or  destroyed  when  in  motion  or  on  the  way,  or 
while  in  a  warehouse,  he  could  not  tell,  and  it  would  generally  be 
a  secret  past  his  finding  out.  He  would  be  wholly  in  the  power 
and  at  the  mercy  of  the  carrier,  and  if  the  carrier  said  they 
were  destroyed  in  a  burning  warehouse  or  depot,  he  must  aban- 
don all  claim.  This  would  be  placing  too  great  power  in  the 
hands  as  well  as  too  great  temptations  in  the  way  of  carriers. 

^^  It  is  well  settled  in  this  state,"  says  Mr.  Commissioner  Earl 
in  delivering  the  opinion  of  the  commission  of  appeals  in  Fenner 
V.  Railroad  Company^  44  New  York  505,  "  that  an  interme- 
diate carrier,  on«  who  receives  goods  to  be  transported  over 
his  route,  and  thence  by  other  carriers  to  their  place  of  destina- 
tion, generally  remains  liable  as  a  common  carrier  until  he  has 
delivered  the  goods  to  the  next  carrier.  It  was  deemed  wise 
policy  that  the  principles  of  the  common  law  should  be  so  ex- 
pounded and  applied,  that  the  liability  of  one  carrier  should 
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continue  until  that  of  the  next  carrier  commenced,"  The  learned 
commissioner  cites  Miller  v.  Steam  Navigation  Co.j  10  N.  Y. 
481 ;  Gould  v.  Chapiny  20  Id.  266;  La  Due  v.  Griffith,  25  Id. 
364,  and  McDonald  v.  Western  Railfoad  Corporation,  84  Id. 
497,  and  then  proceeds  with  a  quotation  of  the  language  of  Chief 
Justice  Johnson  in  Gould  v.  Chapin  as  follows:  "No  owner 
can  be  supposed  to  have  an  agent  to  superintend  such  tranship- 
ment of  his  goods,  in  the  course  of  a  long  line  of  transportation ; 
and  if  the  responsibility  of  each  carrier  is  not  continued  until 
delivery  in  fact  to  the  next  carrier,  or  at  least  until  the  first 
carrier,  by  some  act  clearly  indicating  his  purpose,  terminates  his 
relation  as  carrier,  we  shall  greatly  diminish  the  security  and 
convenience  of  those  whose  property  is  necessarily  abandoned  to 
others,  with  no  safeguards  save  those  which  the>  rules  of  law 
afford." 

And  next  the  commissioner  quotes  the  language  of  Judge 
Smith  in  McDonald  v.  The  Western  Railroad  Oorporationy  which 
is  this :  "  The  owner  loses  sight  of  his  goods  when  he  delivers 
them  .to  the  first  carrier,  and  has  no  means  of  learning  their 
whereabouts  till  he  or  the  consignee  is  informed  of  their  arrival 
at  the  place  of  destination.  At  each  successive  point  of  transfer 
from  one  carrier  to  another,  they  are  liable  to  be  placed  in  ware- 
houses, there,  perhaps,  to  be  delayed  by  the  accumulation  of  freight, 
or  other  causes,  and  exposed  to  loss  by  fire  or  theft,  without  fault 
on  the  part  of  the  carrier  or  his  agents.  Superadded  to  these 
risks,  are  the  dangers  of  loss  by  collision,  quite  as  imminent  while 
the  goods  are  thus  stored  at  some  point  unknown  to  the  owner  as 
while  they  are  in  actual  transit.  As  a  general  rule,  the  storing 
under  such  circumstances  should  be  held  to  be  a  mere  accessory 
to  the  transportation,  and  the  goods  should  be  under  the  protec* 
tion  of  the  rule  which  makes  the  carrier  liable,  as  an  insurer, 
from  the  time  the  owner  transfers  their  possession  to  the  first 
carrier  till  they  are  delivered  at  the  end  of  the  route.*' 

And  here  it  occurs  to  me  to  observe  that  among  the  great 
number  of  such  cases  which  have  arisen  and  been  adjudicated  by 
the  courts  of  New  York,  not  one  has  yet  been  presented  where 
the  intermediate  carrier  has  been  exonerated  from  liability  as  a 
carrier  for  goods  lost  or  destroyed  while  in  store  or  on  deposit  by 
such  carrier.  The  case  of  Mills  v.  Railroad  Company,  45  N. 
Y.  672,  cited  by  counsel  for  the  plaintifi*  in  this  action,  would 
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seem  to  have  been  a  pretty  strong  one  for  declaring  an  exception, 
but  yet  the  court  refuses.  The  case  of  ah  adjudicated  exception 
is  yet  to  come,  for  thus  far  the  doctrine  rests  upon  mere  sugges- 
tions or  hints,  vaguely  throvm  out,  and  nothing  more. 

And  the  case  of  Nashua  Sack  Company/  v.  Railroad  Company^ 
48  N.  H.  339,  is  a  most  elaborate  and  powerfully  reasoned  one, 
many  of  the  arguments  and  views  of  which  very  strongly  favor 
my  conclusion.  It  contains  a  review  and  examination  of  most 
of  the  leading  authorities,  English  and  American,  and  a  statement 
of  the  doctrines  of  the  courts  on  both  sides  of  the  Atlantic.  I 
must  say  that  I  think  Mr.  Chief  Justice  Perley  performed  a 
very  great  and  valuable  service,  both  for  the  profession  and  for 
the  law,  when  he  wrote  that  opinion. 

And  the  case  of  Baxter  v.  Wheeler^  49  N.  H.  6,  is  another 
case  most  elaborately  and  well  considered,  as  is  the  manner  of 
that  court,  which  also  favors  my  views.  I  need  only  refer  to  these 
two  last  cases  for  a  full  and  ample  vindication  of  the  principles 
by  which  I  think  the  present  one  ought  to  be  governed. 

In  England  the  question  presented  in  this  case  has  never  to  my 
knowledge  been  considered,  since  under  the  rule  in  Mu9ehafnp*$ 
Case^  8  M,  &  W.  421,  it  could  not  well  arise.  The  first  carrier 
there  is  liable  as  such,  for  the  safety  of  the  goods  throughout 
the  transit  and  until  they  are  delivered  at  the  place  of  destina* 
tion,  which  is  of  course  a  sufficient  protection  of  the  rights  of  the 
owner  or  consignee.  The  English  rule  has  also,  I  believe,  been 
applied  in  Illinois. 

Now  in  the  present  case,  I  think  the  law  should  hold  the  carrier 
in  whose  possession  the  goods  were  destroyed,  responsible  to  the 
owner  or  consignee  for  their  value  as  a  carrier  or  insurer  of  the 
goods,  leaving  such  carrier  to  seek  his  remedy  against  the  next 
carrier  in  the  route  or  line  of  transit,  in  case  it  was  the  fault  of 
the  latter  that  the  goods  were  not  removed  in  due  time  as  regu- 
lated by  the  course  of  business  and  the  usage  and  practice  pre- 
vailing among  carriers.  In  this  way  the  burden  of  settling  those 
hazardous  and  uncertain  questions  would  be  thrown  upon  the 
carriers  themselves,  where  it  belongs.  They  are  the  parties  who 
know  the  facts,  or  have  ample  means  of  ascertaining  what  they 
are.  In  this  way  also  multiplicity  of  actions  would  be  saved,  for 
as  between  the  carriers  themselves  the  controversy  could  be  settled 
in  one  action.     I  have  no  doubt  that  upon  the  usage  and  custom 
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above  spoken  of  or  upon  the  implied  contract  or  obligation  grow- 
ing  out  of  it,  one  carrier  maj  maintain  bis  action  against  another 
under  such  circumstances. 

As  I  have  limited  the  rule  which  I  regard  as  the  true  one,  to 
ordinary  cases,  or  those  arising  under  ordinary  circumstances,  it 
may  be  proper,  perhaps,  that  I  should  suggest  what  would  seem 
to  me  to  be  an  extraordinary  one.  I  should  say  that  in  a  case 
of  a  break  or  interruption  in  the  line  of  transit  or  communica- 
tion, as  by  storm,  flood  or  earthquake,  or  by  fact  of  war,  render- 
ing it  impossible  to  send  the  goods  forward  Qr  making  considerable 
delay  in  the  transportation  necessary,  the  carrier  might  store  the 
goods,  and  at  once  give  notice  to  the  consignee  or  owner,  and 
thus  absolve  himself  from  liability  as  a  carrier.  Other  cases  of 
aa  extraordinary  nature  might  also  occur ;  I  only  suggest  these. 

I  think  the  judgment  should  be  aflirmed. 

Cole,  J. — I  concur  with  the  Chief  Justice  in  the  rule  of  law 
which  gives  the  owner  or  consignee  the  continuous  liability  of  a 
common  carrier  while  the  goods  are  in  transit,  and  that  the  judg- 
ment must  be  affirmed. 

Lyon,  J. — I  concur  in  the  affirmance  of  the  judgment  of  the 
Circuit  Court,  but  am  inclined  to  adhere  to  the  doctrine  asserted 
in  the  case  of  Wood  v.  The  MUw.  ^  St.  Pet  Railway  Co.,  27  Wis. 
541. 

The  foregoing  case  is  one  of  interest  count  of  its  impracticability.  We  ob- 
to  the  public  and  to  basiness  men  con-  jectcd  to  the  rule,  in  our  note  to  Scknei- 
nected  with  railway  transportation,  in-  der  r.  Evans^  when  the  cnse  appeared  in 
aMDuch  as  it  shows  the  pressure  which  the  Register,  on  account  of  the  impolicy 
ill-adrised  rules,  affecting  railway  trafRc,  and  injustice  of  allowing  the  last  carrier, 
must  sooner  or  later,  bring  upon  the  in  a  continuous  line,  to  repudiate  the 
courts,  in  regard  to  transactions  con-  contract  of  the  first  carrier,  in  regard  to 
stantly  occurring  in  that  business,  and  the  amount  of  the  entire  freight,  and 
not  always  sufficiently  proTided  for  in  the  to  turn  orer  the  owner  to  seek  his  re- 
earlier  decisions.  The  rule  declared  in  dress  of  the  party  wiih  whom  he  made  his 
Schneider  t.  Evans^  25  Wis.  341,  s.  o.  contract.  The  court  have  now  overruled 
9  Am.  Law  Reg.  N.  8.  536,  is  the  one  the  case  of  Wood  v.  7)^  Railway,  supra, 
Ttrtually  followed  in  Wood  r.  The  Milw.  upon  the  ground  that  it  is  turning  orer 
#*Sf.  Prt.  Aiitonjf,  27  Wis.  541,  allow-  the  owner  to  hunt  for  redreei,  in  a 
ing  each  carrier  in  a  connected  line  of  matter  which  the  carriers  ought  to  ar- 
transporution  to  sund,  precisely  as  If  range  among  themselres  ;  the  rery 
there  were  no  business  connection  be-  ground  of  our  objection  to  the  decision 
tween  the  different  earners,  and  which  in  Schnsider  r.  Evans ;  and  we  cannot 
the  court  now  justly  repudiate  on  ac-  comprehend  why  the  objection  is  not  a 
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Talid  one  against  both  decitions.  W« 
are  glad  the  coort  hare  had  the  manli- 
ness to  review  this  ground,  and  to  place 
the  matter  on  the  true  ground,  which,  if 
we  understand  it  fully,  comes  Tirtualljr 
to  this,  that  so  long  as  different  railwajr 
companies  keep  up  a  continuous  line  of 
transportation,  and  all  the  companies 
are  constantly  in  the  practice  of  accept- 
ing freight  for  transportation  over  the 
other  lines,  and  this  is  done  with  the 
knowledge  and  assent  of  all  the  con- 
necting companies,  each  must  be  held 
to  be  the  authorized  agent  of  the  others, 
and  his  contracts  on  their  behalf  will 
bind  them.  And  further,  so  long  as 
these  companies  hold  themselves  out  as 
such  continuous  line,  and  accept  goods 
to  pass  in  their  transit,  from  the  line  of 
one  company  to  the  other,  they  must 
arrange  the  transmission  of  the  same, 
from  one  company  to  the  other,  among 
themselves ;  so  that  the  owner  shall 
have  the  responsibility  of  a  continuous 
succession  of  common  carriers.  It  is,  no 
doubt,  the  true  policy  of  the  law  to  afford 
this  security  to  the  public  as  far  as 
practicable,  without  too  great  departure 
from  established  precedents. 

The  great  question  will  always  be  in 
putting  goods  into  warehouses  by  car- 
riers, as  to  the  after  responsibility, 
whether  this  warehousing  is  done  for 
the  oonrenienoe  of  the  carrier,  as  a 
necessary  or  convenient  part  of  the 
transportation,  or  is  done  merely  for  the 
security  of  the  owner,  after  the  carrier's 
duty  has  terminated.  Under  the  former 
modes  of  transportation,  in  wagons,  and 
when  there  were  no  business  connections 
between  the  different  lines,  it  often  hap- 
pened that  considerable  time  elapsed  be- 
tween the  arrival  of  goods  on  one  line  and 
the  departure  upon  another  upon  which 
they  were  to  go.  In  such  cases  it  was 
natural  and  just  to  treat  the  first  carrier, 
after  his  duty,  as  carrier,  had  terminated, 
to  act  as  the  agent  of  the  owner  for  the 
purpose  of  forwarding  the  goods  by 
another  destined  line,  and  to  treat  the 


warehousing,  at  such  intermediate  point, 
as  **  not  for  the  convenience  of  the 
carriers,  but  of  the  owner  of  the  goods," 
in  the  language  of  Bullbr,  J.,  in  Gar- 
side  T.  Trent  ^  Mene^  Nav.  Co.,  4  T. 
R.  583.  But  under  the  present  arrange- 
ments in  railway  transportation,  there  is 
no  occasion  for  any  delay  in  passing 
goods  from  the  line  of  one  company  to 
that  of  another  upon  a  continuous  route, 
unless  it  be  for  the  convenience  of  the 
carriers,  and  in  such  cases  it  has  always 
been  held  the  carrier  is  responsible,  as 
carrier,  and  not  as  mere  warehouseman 
or  forwarJer.  There  is  no  conflict  in 
the  cases  that  the  common  carrier,  who 
receives  goods  for  immediate  transporta- 
tion, is  responsible,  as  carrier,  from  the 
time  he  receives  the  goods.  And  he  will 
be  held  responsible  as  carrier,  while  he 
keeps  them  in  warehouse,  for  his  own 
convenience :  Moses  v.  Buxton  ff  Maine 
R^.,  92  N.  H.  523 ;  s.  o.  3  Redf.  Am. 
Railway  Cases  165;  darker.  Needles, 
25  Tenn.  St.  338  ;  Blossom  v.  Griffin, 
3  Kcman  569  ;  Stewart  v.  Bremer,  63 
Penn.  St.  268. 

But  when  the  first  carrier  is  once 
charged  with  the  custody  of  the  goods  to 
pass  over  a  continuous  line,  his  respon- 
sibility will  continue,  until  he  discharges 
himself  by  placing  the  goods  in  the 
actual,  or  constructive,  custody  of  the 
next  carrier ;  in  other  words,  until  he 
charges  the  next  carrier  :  Maybin  t.  S. 
C.  %,  8  Rich.  240  ;  Barter  v.  Wheeler, 
49  N.  H.  9  ;  McLaren  v.  D.  ^  M.  By,, 
S3  Wifconsin  138  ;  Teal  r.  Sears,  9  Barb. 
317  ;  Lock  Co,  v.  Wor.  fi-  Nashua  Rjf., 
48  N.  H.  339  ;  s.  0.  10  Am.  Law.  Reg. 
N.  S.  244  ;  2  Redf.  Am.  Railway  Cases 
290.  The  cases  are  very  numerous  bear- 
ing in  this  general  direction,  and  need 
not  be  further  cited.  The  case  of  Wood 
T.  The  Railway,  27  Wis.  541,  which  is 
ip  severely  handled,  both  by  court  and 
counsel,  in  the  principal  case,  does  not 
seem  to  us  specially  faulty,  except  in 
making  the  next  carrier  the  agent  of  the 
owner  to  effect  the  deliverv  to  himself. 
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The  true  riew  onqucstionabl  j  is,  that  the  two  hnndred  years,  and  we  arc  not  sure, 
law  casts  a  pablic  duty  upon  carriers,  in  tliat  the  uncertainties  of  the  law  have 
a  continuous  line,  to  effect  the  transfer  essentially  diminished  in  that  time,  but 
from  each  preceding  to  the  succeeding  it  is  no  doubt  the  duty  of  courts  to  adopt 
line,  in  the  shortest  reasonable  time,  and  rules  as  easy  and  certain  in  their  appH- 
holds  the  first  carrier  responsible  as  such,  cation  as  possible ;  bat  without  depart- 
nntil  this  is  effected  ;  and  so  on  throagh-  ing  from  the  true  principles  of  legal 
out  the  line.  It  is  therefore  the  duty  of  justice.  If  certainty  is  sought,  at  the 
each  preceding  carrier  to  place  the  goods,  expense  of  principle,  it  will  be  found  to 
immediately  upon  their  arrival  at  the  have  been  obtained  at  too  dear  a  rate, 
end  of  his  route,  in  the  custody  of  the  We  do  not  object  to  the  rale  laid  down 
next  carrier,  or  at  least  to  so  tender  in  the  principal  case.  It  is  substantially 
them  to  such  carrier  as  to  secure  a  the  same  for  which  we  have  always  con- 
refusal  to  accept,  which  may  render  the  tended  ;  that  a  **  continuous  liability  of 
second  carrier  responsible  for  the  safety  carriers  should  be  kept  up  throughout 
of  the  goods  or  for  all  loss  or  damage  the  line,  which  it  seems  to  us  is  the  trne 
resulting  from  his  refusal  to  accept  them,  policy  of  the  law  on  this  subject:*'  2 
We  are  not  so  sanguine  as  some,  in  Kailw.  75,  p.  175,  pi.  13.  But  we  may 
regard  to  courts  being  able  to  discover  be  allowed  to  say,  that  we  always  feel 
stnch  rules  of  law  in  regard  to  the  duties  some  alarm,  when  we  find  any  rule  of 
of  carriers,  as  to  eliminate  all  uncer-  law  attacked  mainly  upon  the  ground 
tainties,  and  thus  render  the  adminisira-  of  its  uncertaimy  and  the  difficulty  of  its 
tion  of  the  law  hereafter  a  matter  of  application.  We  regard  it  as  a  threat- 
plain  sailing.  This  has  been  attempted  ened  invasion  of  esublished  principles, 
a  great  many  tim^s,  in  regard  to  dif-  for  the  sake  of  convenience, 
ferent  snhjectis  in  the  law,  in  the  last  I*  F*  R* 


United  States  Circuit  Courts  Southern  District  6f  New  York. 
BEAN,  Assignee,  r.  AMSINK  et  al. 

Where  a  composition  is  made  by  creditors  with  a  debtor,  any  security  or  ad- 
vantage given  to  a  particular  creditor,  not  provided  for  in  the  terms  of  the  eora- 
poeition  and  not  disclosed,  is  void,  both  as  to  the  other  creditors  aod  as  to  the 
debtor. 

Creditors  agreed  to  accept  70  per  cent,  in  notes,  payable  at  six,  twelve  and 
eighteen  months.  One  of  the  creditors,  in  pursuance  of  a  previous  agreement, 
gave  back  the  notes  for  the  70  per  cent,  and  took  notes  for  50  per  cent,  pajrable  in 
60  days.  These  notes  were  paid  but  the  debtor  being  unable  to  meet  the  six- 
month  notes,  was  acijadicated  a  bankrupt.  Held^  that  his  assignee  could  recover 
back  the  money  paid  to  the  creditor  on  the  sixty-day  notet. 

This  was  a  bill  in  equity  by  the  assignee  in  bankruptcy  of 
Kintzing  &  Co.,  to  recover  back  money  paid  defendants  in  fraad 
of  a  composition  deed. 

In  February  1869  Kintzing  &  Co.,  of  St.  Louis,  Mo.,  having 
become  embarrassed,  presented  to  their  creditors  a  compositiop 
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deed  by  which  the  latter  agreed  to  accept  seventy  per  cent,  of 
their  claims,  payable  in  equal  instalments  at  six,  twelve  and 
eighteen  months,  and  to  be  evidenced  by  the  ^ebtors*  notes  at 
those,  times.  The  deed  was  not  to  be  binding  on  any  one  unless 
signed  by  all  the  creditors.  Defendants,  *who  were  the  largest 
creditors,  made  an  agreement  with  Kintzing  that  the  latter  wouir] 
after  the  deed  was  signed,  discount  his  seventy  per  cent,  notes  by 
paying  fifty  per  cent,  of  the  debt,  one-third  in  cash,  and  the  re- 
mainder in  two  notes  at  thirty  and  sixty  days.  Defendants  also 
stipulated  that  they  should  not  sign  until  after  all  the  other 
creditors  had  done  so. '  After  the  dee<l  had  been  signed  by  a  very 
large  majority  of  the  creditors  both  in  number  and  amount,  but 
not  by  all,  defendants  through  their  agents  Reuss  &  Co.,  signed 
it ;  no  other  creditor  signed  after  defendants ;  and  the  agreement 
was  carried  out  between  defendants  and  Kintzing.  Defendants* 
notes  were  paid  in  April  and  May  1869,  but  when  the  first  of 
the  composition  notes  came  due  in  August  1869  Kintzing  was 
unable  to  meet  thenf,  and  on  August  21st  he  made  an  assignment 
under  the  laws  of  Missouri,  for  the  benefit  of  all  his  creditors. 
Subsequently  an  adjudication  of  bankruptcy  was  made  and  an 
assignment  to  the  preaent  plaintiff  of  all  the  estate  whi(5h  Kintzing 
had  on  the  17tli  day  of  September  1869.  The  assignee  brought 
this  suit  to  recover  the  money  paid  by  Kintzing  to  defendants. 

Edutard  B.  MerriUy  for  plaintiff. 

Atiffustus  F.  Smith,  for  defendants* 

Blatohford,  J.,  after  stating  the  facts  in  detaiL — The  answer 
denies  that  an  agreement  was  made  which  was  fraudulent,  or 
made  with  an  intent,  on  the  part  of  the  defendants,  to  deceive  or 
cheat  the  other  creditors  of  Kintzing,  or  with  a  view  on  their  part 
to  obtain  a  fraudulent  preference  over  the  said  other  creditors. 
It  admrts  that  subsequently  to  the  15th  of  February  1869,  Reuss 
&;  Co.,  by  the  authority  of  the  defendants,  signed,  in  the  firm 
name  of  the  defendantcr,  the  compromise  agreement.  It  denies 
that  any  money  paid  to  the  defendants  vested  in  the  plaintiff;  it 
avers  that  the  defendants  received  the  payments  believing,  after 
the  compromise  agreement  was  signed,  that  Charles  S.  Kintzing 
k  Co.  were  solvent  and  able  to  pay  all  their  then  debts;  that 
the  other  creditors  also  so  believed ;  that,  in  consideration  of  the 
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payments^  they  discharged  Charles  S.  Kintzing  k  Co.  from  all 
liability,  which,  under  the  compromise  agreement,  amounted  to 
$22;786.15 ;  that  the  transaction  can  in  no  aspect  be  questioned 
by  the  plaintiff  in  consequence  of  its  t>cing  contrary  to  public 
policy  in  respect  to  its  infringement  of  the  terms  of  the  com- 
promise agreement;  that,  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  Lindsley  was  a  partner  of  Kint^ing,  under  the 
firm  name  of  Charles  S.  Kintzing  k  Co.,  and^the  debts  claimed 
by  the  creditors  by  whom  said  petition  was  filed  were  contracted 
by  said  firm,  so  composed,  the  members  of  which  were,  both  of 
them,  liable,  as  such  partners,  to  said  creditors  on  said  debts,  at 
the  time  the  petition  was  filed  and  afterwards ;  that  Lindsley  was 
not  made  a  party  to  the  bankruptcy  proceedings,  or  adjudged 
bankrupt,  although  he  was  alive  and  resided  in  the  United  States; 
that,  therefore,  the  court  in  Missouri  never  acquired  jurisdiction 
of  the  proceedings  so  as  to  adjudge  Khitzipg  to  be  bankrqpt,  and 
that  the  plaintiff,  by  his  appointment  as  assignee,  never  acquired 
any  title  to  any  of  the  estate  of  said  firm  of  Charles  S.  Kintzing 
&  Co.,  or  to  the  claim  or  cause  of  action  set  forth  in  the  bill. 

The  principle  upon  which  the  plaintiff  seeks  a  recovery  in  this 
case  is  well  settled.  Such  a  transaction  as  that  in  which  the  de- 
fendants engaged  was  a  constructive  fraud  on  the*  other  creditors. 
Those  who  entered  into  the  composition  agreed,  by  its  terms,  to 
accept  the  seventy  per  cent,  in  full  payment  and  satisfaction  of 
their  claims,  relying  on  the  statement  which  had  been  exhibited 
to  them  8f  the  books,  assets,  and  effects  of  their  debtors,  and,  in 
substance,  constituting  Kintzing  their  trustee,  to  take  such  assets 
and  effects,  and  settle  up  the  business,  by  applying  such  assets 
and  effects  to  the  payment  of  the  compromise  notes.  Such  an 
arrangement  was  necessarily  based  on  the  good  faith  of  all  the 
creditors  entering  into  the  composition,  in  their  dealings  with  the 
debtors  and  with  each  other,  and  there  could  be  no  good  faitb, 
either  towards  the  debtors  or  towards  the  other  creditors,  when 
one  creditor  obtained,  by  a  secret  arrangement  with  the  debtors, 
which  amounted  to  coercion  and  duress  .upon  the  debtors,  the 
advantage  of  an  early,  certain,  cash  payment  of  one-half  of  bis 
debt  which  resulting  in  making  the  debtors  unable  to  pay  to  the 
other  creditors  any  part  of  the  seventy  per  cent,  for  which  they 
bargained.  They  supposed  the  favored  creditors  were  acting  in 
good  faitii,   in   agreeing  to   the   same   terms  they  agreed   to; 
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Trhereas,  it  turns  out,  that  snch  fayored  creditors  had  been  bribed 
to  hold  themselves  out  as  agreeing  to  sudh  terms.  Secret  agree- 
ments of  that  kind  are  \held  void,  both  bj  courts  of  law  and 
courts  of  equity,  and  are  not  enforced,  even  against  the  assent- 
ing debtor,  or  his  sureties,  or  his  friends.  Public  policy,  and  the 
interests  of  unsuspecting  and  deceived  creditors,  forbid  the  en- 
forcement of  such^  secret  agreements.  And  it  makes  no  differ- 
ence whether  threats  or  oppression  were  used  to  induce  the  debtor 
to  consent  to  the  secret  agreement,  or  whether  he  was  merely  a 
volunteer,  offering  his  services,  and  aiding  in  the  intended  decep- 
tion :  1  Story's  Eq.  Juris.,  sees.  878,  879,  and  cases  there  cited ; 
Cflarke  v.  Whiter  12  Peters  178,  199 ;  May  on  Fraudulent  Con- 
veyances  86,  and  cases  there  cited ;  JRussell  v.  Roger»^  10 
Wendell  478,  479 ;  Wiggin  v.  Pmh,  12  Johnson  806,  809 ;  Bean 
V.  Brookmirey  1  Dillon  151,  154;  Bandgleish  v.  Tennenty  Law 
Rep.  2  Q.  B.  48,  64.  .Nof  only  are  such  secret  agreements  not 
enforced,  but  money  paid  under  them  is  allowed  to  be  recovered 
back  by  the  debtor,  as  having  been  obtained  in  violation  of  the 
principle  of  public  policy,  and  affirmative  relief  is  given  to  the 
debtor  against  such  agreements,  even  where  they  are  not  for- 
bidden by  an  express  statute :  Smith  v.  Bromley^  Doug.  R.  696, 
note;  JackmanW.  Mitchell,  18  Vesey  581;  Wood  v.  Barker, 
Law  Rep.  1  Eq.  Cases  189.  Nor  is  it  material  whether  the 
secret  agreement  gives  to  the  favored  creditor  a  larger  sum,  or 
an  additional  security  or  advantage:  EaBtabrook  v.  Seott,  8 
Vesey  456 ;  Constantien  v.  Blache,  1  Cox's  Ch.  Cases  2^.  The 
case  of  Oullingworth  v.  Loydy  2  Beavan  885,  shows  that,  al- 
though there  is  no  general  meeting  of  creditors,  nor  any  agree- 
ment entered  into  by  the  creditors  generally,  yet,  if  a  proposition 
is  made  to  the  creditors  at  large  to  pay  them  all  a  composition  on 
certain  terms,  no  creditor  can  ostensibly  accept  such  composition 
and  sign  the  deed  which  expresses  his  acceptance  of  the  terras, 
and  at  the  same  time  stipulate  for  or  secure  to  himself  a  peculiar 
and  separate  advantage  which  is  not  expressed  upon  the  deed. 
In  Leicester  v.  EosCj  4  .East  872,  883,  it  is  said  that  the  fraud 
in  such  a  case  may  consist  in  putting  the  favored  creditor  in  a 
better  situation  than  the  other  creditors ;  that  it  is  not  necessary 
he  should  stipulate  to  receive  more  money  than  the  others,  but 
the  fraud  may  consist  in  receiving  that  which  is  meant  to  procure 
him  more  money,  namely,  a  better  security  for  the  same  sum ; 


Digiti 


zed  by  Google 


BEAH  V.  AMSINK.  883 

and  tbat  it  is  a  fraud  on  the  creditors  at  large  for  a  person  to 
hold  oat  that  he  vill  come  in  under  the  general  agreement,  by 
signing  the  deed  when  presented  to  him  separately,  and  then  to 
stipulate  for  a  further  partial  benefit  to  himself. 

The  leading  cases  on  the  subject  are  reviewed  in  Breck  v.  Coh^ 
4  Sandf.  S.  C.  B.  79,  and  the  conclusion  is  thus  stated:  ^'  It  is  ^ 
the  clear  and  inevitable  result  of  the  decisions  that,  where  a  com-  \ 
position  is  made  with  creditors,  every  security  given  to  a  particular  \ 
creditor,  not  provided  for  in  the  terms  of  the  deed,  and  not  dis- 
closed, is  void,  as  a  fraud  upon  the  creditors  from  whom  it  is 
concealed,  and,  where  it  is  taken  from  the  debtor  himself,  as  a 
condition  of'  his  discharge,  is  void,  upon  the  ground  of  duress  as  , 
well  as  of  fraud.*'     It  is  also  said  in  that  case,  ^^  that  it  makes  - 
no  difference  that  the  secret  agreement  does  not  have,  and  cannot  i 
have,  the  effect  of  depriving  the  other  .creditors  of  any  portion ; 
of  the  amounts  they  had  agreed  to  receive ;  that  it  is  sufficient, . 
if  a  fact  is  concealed  which  it  was  material  for  theip  to  know,  \ 
and  the  knowledge  of  which  might  have  prevented  them  from 
assenting  to  the  composition  ;  and  that,  upon  a  composition  deed,   / 
all  the  parties  are  supposed  to  stand  in  the  same  situation,  and  ^ 
if  there  is  any  one  who  refuses  to  do  so,  he  must  announce  it  at    \ 
the  time,  it  being  impossible  to  say  that  those  who  signed  the  [ 
deed  in  the  confidence  that,  under  it,  the  rights  of  all  would  be   \ 
equal,  would  have  signed  it  at  all  if  it  had  been  known  to  them    .' 
that  a  better  security  was  to  be  given  to  any  one  creditor  than  / 
that  which,  by  the  terms  of  the  deed,  all  had  consented  to  take.'' 
These  views  are  approved  by  Judge  Woodruff,  in  Carrol  v. 
Shields^  4  E.  D.  Smith  466.     The  case  of  Pinneo  v.  Higgins^  12 
Abb.  Pr.  Rep.  334,  is  very  much  like  the  present  one.     There 
the  favored  creditor  held  out  to  the  debtor  that  he  would  unite  in 
the  composition  if  the  other  creditors  did;   when  all  the  other 
creditors  had  signed,  he  sought  to  obtain  better  terms,  and  then 
agreed  to  sign  if  those  terms  were  complied  with,  and  finally  did 
sign  because  they  were  complied  with.     In  that  case,  it  was  urged    \ 
tbat  no  creditor  was  induced  to  sign  because  the  favored  creditor     \ 
liad  signed.     But  the  court  held  that  ^^  it  was  of  no  consequence 
whether  the  name  of  the  favored  creditor  was  the  first  that  was 
signed  to  the  composition  agreement,  or  the  last;  that  he,  by 
signing,  entered  into  an  agreement  with  the  other  creditors,  as 
well  as  with  the  debtor,  and   that  the  separate  agreement  was 
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equally  void,  whether  made  after  all  the  other  creditors  had 
signed,  or  whether  before  or  after  the  creditor  who  made  it  had 
signed." 

It  is  contended,  for  the  defendants,  that  the  present  case  does 
not  fall  within  the  principles  thus  settled,  because  it  was  expressly 
provided  in  the  composition  agreement,  that  it  was  not  to  be 
binding  on  any  one  unless  agreed  to  and  signed  by  all  the  credi- 
tors, and  it  was  not  signed  by  all  the  creditors ;  and,  because  the 
defendants  bargained  for  fifty  per  cent,  only  of  their  claim,  and 
threw  away  twenty  per  cent,  of  it;  and  because  Reuss  &  Co. 
were  authorized  to  sign  only  after  all  the  other  creditors  had 
signed,  and  there  were  creditors  who  did  not  sign  at  all,  and  such 
condition  was  not  waived  either  by  Reuss  k  Co.  or  by  the  defend- 
ants. The  ground  taken  is  that,  as  the  composition  agreement 
never  had  any  binding  force,  as  against  the  defendants,  the  pay* 
ment  to  them  of  fifty  per  cent,  of  their  debt  did  not  violate  any 
rights  of  the  other  creditors  under  the  compromise.  The  diffi- 
culty with  this  view  is,  that  it  overlooks  the  true  relations  of  the 
defendants  to  the  other  creditors.  The  defendants  and  Reuss  & 
Co.  supposed,  as  is  evident  from  the  letter  of  the  l^th  of  March 
1869,  from  the  latter  to  the  former,  that  all  the  other  creditors 
had'  signed.  They,  therefore,  acted  on  that  view  in  taking  the 
fifty  per  cent,  and  pretending  to  assent  to  the  compromise  terms, 
and  concealing  from  the  other  creditors  the  spedal  arrangement. 
So,  too,  the  other  creditors,  inasmuch  as  the  deed,  by  its  terms, 
provided  that  all  the  creditors  must  sign  before  the  composition 
should  be  binding,  had  the  right  to  suppose,  in  receiving  their 
composition  notes,  that  all  the  creditors  had  signed,  and  that  all 
were  to  receive  like  notes,  and  nothing  further.  They  acted  on 
that  view  in  taking  their  notes.  Hence,  not  only  must  the  agree- 
ment, for  the  purpose  of  this  case,  be  regarded  as  having  been 
signed  by  all  the  creditors,  but  each  creditor  has  a  right  to  stand 
as  if  the  defendants  had  signed  before  him.  Nor  does  it  make 
any  difference  that  there  may  not,  in  fact,  have  been  any  manual 
tradition  of  the  compromise  notes  to  Reuss  k  Co.  or  to  the 
defendants.  The  letter  of  the  8th  of  March  1869,  from  the 
defendants  to  Reuss  k  Co.  states  expressly  that  the  fifty  per  cent, 
is  to  be  received  as  a  ^^  discount "  of  the  compromise  notes,  and 
that  ttose  notes  are  to  be  discounted  on  the  signing  of  the  agree- 
ment by  Reuss  k  Co.     Therefore,  the  signing  the  receipt  of  the 
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compromise  notes,  and  their  "  discount,"  were  to  be  simultaneous 
acts.  And  the  defendants,  having  accepted  the  *'  discount,'*  and 
retained  it  under  that  arrangement,  are  estopped  from  saying  that 
the  compromise  notes  were  not  received  by  them,  or  that  Reuss 
&  Go.  had  no  authority  to  sign  the  agreement,  or  that  it  was  not 
binding  because  all  the  creditors  did  not  sign  it.  The  defendants 
did  not  treat  separately  in  respect  of  their  debt,  but  as  a  part  of 
the  general  creditors,  all  of  whom  were,  as  they  knew,  to  be  in- 
vited to  accede  to  the  same  terms. 

Nor  is  there  any  force  in  the  fact  that  the  defendants  obtained  | 
only  fifty  per,  cent,  of  their  claim  instead  of  seventy  per  cent. 
By  obtaining  the  fifty  per  cent,  they  substantially  exhausted  a 
large  part  of  the  resources  of  the  debtors.  They  intended  to  i 
make  it  sure  that  they  should  obtain  the  whole  of  their  fifty  per 
cent,  before  any  of  the  compromise  notes,  which  the  other  credit- 
ors were  to  receive,  should  fall  due,  and  they  further  intended  ^ 
to  make  it  sure,  by  signing  last,  that  no  creditor  should  be  left 
free  to  proceed  against  the  debtors  on  his  original  claim,  so  as  to ' 
prevent  the  payment  of  the  whole  of  the  fifty  per  cent.  It  is  to 
be  assumed  that  other  creditors  would  have  preferred  such  an 
arrangement  as  the  defendants  made.  At  all  events,  it  is  to  be 
assumed  that  others  who  signed  would  not  have  signed  had  they 
known  of  the  private  arrangement  with  the  defendants,  which 
was  to  strip  the  debtors  of  a  large  part  of  their  means  for  paying 
the  six  months'  compromise  notes.  The  amount  of  such  notes 
actually  given  was  $24,768.39.  The  amount  of  the  defendants' 
first  compromise  note,  at  seventy  per  cent.,  would  have  been 
$7595.38.  Before  half  of  the  six  months  had  elapsed  the  de- 
fendants had  exacted  from  the  debtors  $16,275.83.  The  position 
of  the  creditors  who  have  been  defrauded  by  the  private  agree- 
ment would  have  been  no  different  from  what  it  is  if  all  the  cred- 
itors had  signed  the  compromise  agreement ;  or  if,  all  signing  it, 
the  defendants  had  not  signed  last;  or  if,  only  a  part  signing  it, 
including  the  defendants,  the  defendants  had  not  signed  last ;  such 
position,  too,  is  the  same  as  it  would  have  been  if,  all  the  creditors 
signing  the  compromise  agreement,  the  defendants  had  signed  it 
first ;  or,  only  a  part  signing  it,  including  the  defendants,  the 
defendants  had  signed  it  first. 

The  suggestion  that,  if  the  compromise  at  seventy  cents  had 
been  carried  out,  Kintzing  &  Co.  were  solvent,  has  no  force,  ex- 
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cept  to  show   that   the   defendants  rendered  it,  through   their 
fraud,  impossible  that  the  compromise  should  be  carried  out. 

It  being  clear,  therefore,  that  the  transaction  was  a  fraud  on 
the  creditors,  the  right  of  the  plaintiff  to  receive  back  the  money 
for  such  creditors  is  equally  clear,  whether  the  money  could  or 
could  not  be  recovered  back  by  the  debtor.  The  fourteenth 
section  of  the  Bankruptcy  Act  especially  vests  in  the  assignee  all 
property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  and 
authorizes  him  to  sue  for  and  recover  the  same.  This  applies  to 
conveyances  fraudulent  at  common  law,  and  to  transfers  of  pro- 
perty, such  as  that  in  the  present  case :  Knowlton  v.  Mosebt/y 
105  Mass.,  136;  Bean  v.  Brookmire^l  Dillon  151,  154.  It  is 
contended  that  the  bankruptcy  proceedings  were  against  Kintzing 
alone,  apd  not  against  Lindsley  also,  and  not  against  the  firm  ; 
that  the  plaintiff  is  the  assignee  only  of  Kintzing,  individually, 
and  not  of  the  assets  of  the  firm ;  that  the  copartnership  was 
never  dissolved ;  that  the  plaintiff  does  not  represent  the  interest 
of  Lindsley  in  the  claim  sought  to  be  recovered  in  this  suit ;  and 
that  Lindsley  has  an  interest  in  it,  which  did  not  pass  to  the 
plaintiff.  It  is  apparent,  from  the  evidence,  that  the  firm  was 
regarded  as  dissolved  by  all  parties  concerned — by  Kintzing,  by 
Lindsley,  and  by  the  creditors,  including  the  defendants — and 
that  the  assets  and  the  effects  of  the  firm  were  regarded  as  being 
put  into  Kintzing's  hands,  in  trust,  to  settle  up  the  business,  as 
the  appointee  of  the  creditors,  and  pay  the  compromise  notes. 
Kintzing  passed  into  the  hands  of  the  state  assignee  all  that  was 
left  of  such  assets,  as  being  part  of  the  estate  of  Kintzing.  From 
the  state  assignee  they  passed  to  the  plaintiff  as  the  assignee  of 
Kintzing,  as  part  of  the  estate  of  Kintzing.  But  there  is  another 
view  of  the  matter.  The  composition  deed  does  not  appear  to 
have  been  assented  to  in  any  manner  by  Lindsley.  He  is  not 
named  in  it,  nor  was  he,  so  far  as  appears,  a  party  to  it,  poten- 
tially. The  deed  is  made  between  "  Charles  S.  Kintzing  &  Co.!* 
and  hid  creditors.  There  does  not  seem  to  have,  been  any  author- 
ity, so  far  as  Lindsley  was  concerned,  to  sign  the  firm  name  to 
the  compromise  notes,  so  as  to  bind  him  by  them.  The  compro- 
mise notes,  therefore,  signed  by  Kintzing  with  the  firm  name, 
were  the  individual  notes  of  Kintzing.  Having  given  them,  he 
was  to  have  the  assets .  to  administer,  with  which  to  pay  them. 
This  was  the  view  of  the  creditors  and  of  the  Bankruptcy  Court. 
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The  petition  states  that  the  petitioners  are  creditors  of  Kintzing, 
a  member  of  the  late  firm,  and  that  his  debts  to  them  tx^  two  of 
those  six  months'  compromise  notes,  signed  in  the  name  of  Charles 
S.  Kintzing  &  Co.,  but  given  by  Kintzing,  and  that  he  committed 
all  of  the  alleged  acts  of  bankruptcy,  one  among  them  being  tho 
preferential  payment  by  him  to  the  defendants,  as  creditors  of 
his,  of  the  moneys  before  mentioned.  And  the  prayer  of  the 
petition  is  that  Kintzing,  so  doing  business  as  Charles  S.  Kint- 
zing &  Co.,  may  be  declared  bankrupt.  The  defendants,  as 
before  shown,  having  really  accepted  the  compromise  notes  and 
received  the  fifty  per  cent,  as  a  discount  of  those  notes,  as  well 
as  all  the  other  compromise  notes,  being  really  only  the  individual 
notes  of  Kintzing,  and  it  appearing  that  the  moneys  paid  to  the 
defendants  were  paid  by  Kintzing  out  of  the  general  funds  of 
Kintzing,  it  follows  that  although  those  funds  may  have  been,  in 
part,  the  proceeds  of  the  assets  of  the  former  firm,  and  although 
it  may  appear,  on  a  calculation,  that  Kintzing  was  a  debtor  to 
such  former  firm  in  respect  to  the  assets  he  received  and  converted 
into  money  to  an  amount  suflficient  to  cover  the  payments  to  the 
defendants,  yet  the  claim  sought  to  be  recovered  in  this  suit,  is  a 
claim  belonging  to  the  estate  of  Kintzing,  and  recoverable  by 
the  plaintiff  as  his  assignee.  How  the  plaintiff  shall  distribute 
the  amount  of  the  recovery  under  the  direction  of  the  Bankruptcy 
Court,  as  between  persons  who  were  creditors  of  the  former  firm 
(including  those  who  received,  and  those  who  did,  not  receive 
compromise  notes),  and  persons  who,  through  creditors  of  Kint- 
zing, were  never  creditors  of  the  former  firm,  is  a  question  not 
involved  in  this  suit. 

There  must  be  a  decree  for  the  plaintiff  for  the  several  amounts 
of  money  paid  to  the  defendants,  with  interest  and  costs. 

The  foregoing  case  does  not  seem  to  perhaps  indispensable,  in  order  to  main- 
in vol Tc  any  new  principle  of  law,  or  any  tain  a  salutary  respect  for  the  courts, 
of  very  difficult  application.  And  still  without  which  it  soon  becomes  impossible 
it  cannot  fail  to  move  the  decided  appro-  to  maintain  order  in  society,  except  by 
hntion,  if  not  the  admiration,  of  all  lorers  the  bayonet,  that  their  decisions  sliouhl 
of  simple,  straightforward  justice.  We  rest  upon  recognised  principles  of  law  as 
know,  indeed,  that  eren  that  kind  of  well  as  justice,  and  should  not  appear  to 
justice  may  be  reached  at  too  great  ex-  disregard  the  force  of  established  pre- 
pense, when  the  established  principles  of  cedents,  for  any  cause,'  however  high  or 
tlie  law  are  even  apparently  set  aside,  or  holy.  Hence  it  becomes  important  that 
treated  with  a  sort  of  ill-disguised  de-  thejudges  should  possess  such  familiarity 
fiance  or   contempt.      It  is  important,  with  the  jurisprudence  of  the  country, 
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that  their  jadgments  will  appear  to  rest 
upon  well  recognised  judicial  convic- 
tions rather  than  upon  mere  bald  in- 
stincts, however  pure  or  patriotic  The 
judge,  in  order  to  command  the  willing 
acquiescence  of  all,  should  appear  to  act 
from  the  necessary  compulsion  of  estab- 
lished  principles,  rather  than  from  any 
personal  and  private  speculations,  how- 
ever wise  or  far-seeing.  We  are  not  sure, 
that  the  present  case  calls  for  the  applica- 
tion of  this  rule  to  any  great  extent,  or 
indeed  in  any  sense  whatever.  But,  on 
first  impression,  it  would  not  be  wonderful 
if  some  should  consider  that  it  had  car- 
ried the  principle  upon  which  it  professes 
to  go,  somewhat  further  than  the  former 
cases.  This  impression,  we  apprehend,  if 
it  exist  anywhere,  will  appear,  upon  care- 
ful review  of  the  former  decisions,  to  be 
without  any  just  foundation.  The  ap- 
parent discrepancy,  if  any,  will  be  found 
to  result  from  what  we  have  before  had 
occasion  to  regret,  in  our  notes  to  cases, 
that  the  reasons  assigned  for  forming  the 
decisions,  had  reference  too  exclusively 
to  the  facts  in  the  particular  case,  and 
did  not  sufficiently  bring  out  the  general 
principles  upon  which  the  entire  class  of 
cases  proceeds.  That  is  eminently  true 
of  the  best  writers  and  the  most  cautions 
judges,  in  discussing  the  grounds  upon 
which  frauds  npon  composition  with  cre- 
ditors may  be  committed.  A  consider- 
able number  of  judges  and  writers  seem 
to  imply,  that  the  fraud  consists  mainly 
in  violating  the  confidence  upon  which 
the  particular  creditor  had  influenced 
other  creditors  to  come  into  the  arrange- 
ment, Mr.  Justice  Stobt,  1  Eq.  Jur. 
^  ^7Sf  seems  to  place  the  enormity  of  the 
frnud  upon  the  fact  of  having  "  thus  de- 
coyed other  innocent  and  unsuspecting 
creditors  into  signing  deeds  of  composi- 
tion." ♦  ♦  »  •«  The  very  circumstance 
that  other  creditors,  of  knoum  reputation 
and  standing,  have  already  become  parlies 
to  the  deed,  will  operate  as  a  strong  in- 
ducement to  others  to  act  in  the  same 
way."    So  also  many  of  the  cases  upon 


this  subject  seem  to  rest  upon  the  same 
view:  Fawceit  v.  Gee,  3  Anst.  910; 
Wells  V.  Guling,  1  B.  &  B.  447  ;  Z>i- 
cester  v.  Rose,  4  East  372  ;  CuJlingworth 
V.  Uoyd,  2  Beav.  385  ;  Wood  v.  Roberts^ 
2  Stark.  417. 

^ut  a  full  examination  of  the  decided 
cases  will  show,  very  clearly,  that  the 
gist  of  the  fraud,  in  this  class  of  cases, 
does  not  consist  mainly  in  the  deceptive 
inducement  held  out  to  other  creditors  to 
enter  into  the  composition.  For  it  has 
been  held  that  while  any  secret  agree- 
ment by  which  one  creditor  obtains  ad- 
ditional security,  although  for  no  greater 
sum  than  the  others,  is  void.  Ex  parte 
Sadler  ^  Jackson,  15  Ves.  52  ;  this  will 
be  equally  so,  although  made  after  the 
creditors  had  executed  the  deed  of  cotn- 
positioii  :  Mawson  v.  Stock,  6  Ves.  300  ; 
Jackman  v.  Mitchell,  18  Id.  581.  And  it 
will  have  the  same  effect,  that  the  addi- 
tional sum  is  paid  by  the  friends  of  the 
debtor,  without  his  knowledge,  and  the 
money  may  be  recovered  back  by  tlie 
debtor,  if  compelled  to  pay  it  by  any 
transfer  of  the  securities  to  bond  fide 
holders  :  Bradshaio  v.  Bradshaw,  9  M.  & 
W.  29  ;  Turner  v.  Hoole,  D.  &  E.  N.  P. 
C.  27 ;  Smith  v.  Cuff,  6  M.  &  S.  160. 
And  not  only  the  additional  security 
will  be  held  void  at  law,  but  the  creditor 
who  takes  it  will  be  enjoined  in  a  court 
of  equity  from  bringing  suit  upon  it : 
Constantine  v.  Blocks,  1  Cox  287.  And 
not  only  this,  but  the  taking  of  such  se- 
curity avoids  the  whole  compromise,  as 
to  such  creditor,  and  he  cannot  recover 
upon  the  securities  rightfully  given  under 
the  compromise,  even  when  he  has  not 
obtained  the  amount  in  any  other  man- 
ner: Howden  v.  Haigh,  11  Ad.  &  Ellis 
1033  ;  Knight  v.  Hunt,  5  Biug.  432. 
And  even  when  a  particular  creditor  had 
fairly  obtained  a  preceding  security  for 
part  of  his  debt,  he  cannot  retain  this, 
or  accept  one  in  lieu  of  it^  in  addition 
to  what  the  other  creditors  obtain  under 
the  compromise,  uuless  he  make  it 
known  to  the  other  creditors,   at    the 
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time,  and  thej  assent :  CuUingworth  r. 
Lloyd^  S  Bearan  385  ;  Leicester  r.  Rose^ 
4  East  372  ;  daemon  r.  Waller,  3  Y.  & 
J.  SIS.  And  it  has  been  held  that  the 
assignee  in  bankruptcy  maj  recorer  back 
any  additional  sum  so  secretly  taken  by 
any  creditor,  although  the  stipulated 
compromise  has  not  been  carried  into, 
effect  by  payment  of  the  money :  Al- 
sttger  r.  Speeding,  4  Bing.  N.  C.  407. 

And  it  has  been  held  that  courts  of 
equity  will  decree  the  surrender  of  se- 
curities, 90  obtained,  even  upon  bills  on 
behalf  of  part  icipes  criminis  on  the  ground 
of  public  policy  :  Attorney- General  r. 
Griffith,  13  Yes.  565.  And  this  seems  to 
point  to  the  true  ground  upon  which 
redress  is  affbnled  by  courts  of  equity  in 
this  class  of  cases.  It  is  a  species  of 
fraud,  in  riolation  of  rery  special  con- 
fidence and  trust,  and  where  there  is 
very  exceptional  temptation  and  oppor- 
tunity for  committing  such  fraud,  and 
therefore  the  greater  necessity  of  strip- 
pmt  demands  for  the  utmost  good  faith, 
the  uberrima  Jides  of  the  ci%'il  law.  Much 
the  same  demands  are  made  by  courts 
of  equity  in  cases  of  suretyship,  aind  by 
all  courts  in  matters  of  insurance.  And 
.  this  partakes  partly  of  the  nature  both 
of  suretyship  and  of  insurance. 

There  are  many  grounds  upon  which 
a  composition  with  creditors  may  be 
said  to  be  avoided,  by  one  of  the  cre- 
ditors departing  from  the  terms  of  the 
arrangement  and  obtaining  different 
terms  for  hinaelf,  which  we  may  safely 
snppose  he  regards  as  better  terms  than 
those  furnished  by  the  agreed  compromise. 
I .  It  may  be  upon  the  ground  that  the 
basis  of  the  composition  did  not  present 
the  whole  truth  of  the  debtor's  means — 
either  that  he  had  more  ability  to  pay 
than  he  disclosed ;  in  which'  case  the 
curopromi^e  would  be  invalid  because 
obuined  by  false  representation,  and  thus 
justify  the  creditors  suing  for  their  whole 
debts  5  Reynoldt  v.  French,  8  Vt.  85  ; 
or  that  he  had  less  than  he  represented, 


so  that  by  obtaining  better  security,  or 
payment  in  advance,  the  creditor  would, 
as  in  the  present  case,  deprive  the  other 
credftors  of  their  equal  share  in  the 
assets,  which  would  defeat  the  composi- 
tion in  another  essential  particular. 

2.  If  there  is  any  guaranty  by  thirtl 
parties,  of  the  sums  agreed  to  be  paid  un- 
der the  composition,  the  secret  drawing 
off"  of  the  common  fund  relied  upon  to  in- 
demnify the  sureties,  whether  in  a  larger 
amount  or  at  an  earlier  day  than  the 
stipulated  arrangement,  will  operate  as 
such  a  fraud  upon  the  sureties,  as  to  avoid 
the  contract  by  which  it  is  attempted. 
The  cases  are  numerous  to  this  effect : 
PidcocJc  V.  Bishop,  3  B.  &  C.  605; 
Kearsley  v.  Coie,  16  Law  J.  £xck.  115  ; 
Calvert  v.  London  Dock  Co.,  S  Keen  338. 

3.  Where  the  creditors,  as  is  the  more 
common  case,  rely  upon  the  debtor's 
assets,  placed  in  his  hands  or  that  of  some 
other  as  trustee,  to  be  dis|y>8ed  of  to 
meet  the  terms  of  the  composition,  the 
attempt  of  one  creditor  to  obtain  more 
than  his  just  share,  or  in  a  different 
mode,  is  a  frand  upon  the  trust  and  a 
diversion  of  the  .trust  fund,  when  carried 
into  effect,  and  a  court  of  equity  will 
either  enjoin  the  attempt  or  restore  the 
fund  when  actually  diverted. 

In  all  these  modes  of  departure  from 
the  composition,  there  is  fraud  and  breach 
of  trust  or  confidence,  giving  equity 
jurisdiction,  and  the  extent  and  nature 
of  the  redress,  no  doubt,  rest  largely 
upon  principles  of  efttablished  public 
policy,  and  the  peculiarly  confidentinl 
nature  of  the  transaction,  and  the  nb- 
solute  necessity  of  the  utmost  good  fuith 
and  fair  dealing.  The  remedy  under  the 
present  bankrupt  law  would  seem  mopt 
unqnestlonable.  The  prorifion  of  the 
14  th  section  seems  to  have  been  framed 
for  preciitely  such  cases.  The  American 
cases  have  followed  the  English,  we 
think,  in  all  essential  particulars,  which 
are  iufficiently  referral  to  in  the  fore- 
going opinion.  I.  F.  R. 
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Supreme  Court  of  Illinois. 

JOHN  L.  MARSH  v.  THE  1?AIRBCRY,  PONTIAC  AND  NORTH- 
WESTERN RAILWAY  COMPANY. 

Railroad  companies  are  incorporated  by  authority  of  law,  not  for  the  promotion 
of  mere  private  ends,  but  in  view  of  the  public  good  they  subserve. 

The  specific  execution  of  a  contract  in 'equity,  is  a  matter  not  of  absolute  right, 
but  of  sound  discretion  in  the  court,  and  in  deciding  whether  specific  performance 
should  be  enforced  against  a  railway  company,  regard  must  be  had  to  the  interests 
of  the  public. 

The  location  of  a  depot  has  much  to  do  with  the  accommodation  of  the  public, 
and  a  court  of  equity  will  not  compel  a  railroad  company  to  permanently  locate 
its  depot  at  a  particular  spot,  in  order  to  subserve  the  private  advantage  of  an 
individual. 

This  was  a  bill  filed  in  the  court  below  to  enforce  the  specific 
performance  of  a  contract  entered  into  by  the  Fairbury,  Pontiac 
and  North- Western  Railway  to  locate  their  passenger  and  freight 
depot  at  a  certain  point  in  Fairbury  and  at  no  other  place. 

There  was  a  demurrer  to  the  bill  which  was  sustained  by  the 
court,  and  the  bill  dismissed.     The  complainant  appealed. 

A.  JS.  ffardinffy  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Shkldon,  J. — This  was  a  bill  in  chancery  filed  to  enforce  the 
specific  performance  of  a  contract  made  by  the  Fairbury,  Pontiac 
and  North- Western  Railway  Company  "  to  locate  passenger  and 
freight  depots  of  said  road  in  Marsh's  addition  to  Fairbury  and  at 
no  other  point  in  said  town."  The  court  below  sustained  a  demur- 
rer to  the  bill,  and  dismissed  it.  This  is  not  a  case  which  concerns 
merely  the  private  interests  of  two  suitors.  It  is  a  matter  where 
the  public  interest  is  involved.  Railroad  companies  are  incorpo- 
rated by  authority  of  law  not  for  the  promotion  of  mere  private 
ends,  but  in  view  of  the  public  good  they  subserve.  It  is  the  cir- 
cumstance of  public  use  which  justifies  the  exercise  on  their  behalf 
of  the  right  of  eminent  domain  in  the  taking  of  private  property 
for  the  purpose  of  their  construction.  They  have  come  to  be  almost 
a  public  necessity,  the  general  welfare  being  largely  dependent 
upon  these  modes  of  inter-communication  and  the  manner  of  carry- 
ing on  their  operations.  The  specific  execution  of  a  contract  in 
equity,  is  a  matter  not  of  absolute  right  in  the  party,  but  of  sOund 
discretion  in  the  court,  and  in  deciding  whether  specific  perform- 
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ance  should  be  enforced  against  a  railway  company,  the  court  must 
have  regard  to  the  interests  of  the  public :  Raphael  v.  Railway 
Co.,  Law  Rep.  2  Eq.  Gases  37.  The  location  of  railroad  depots 
has  much  to  do  with  the  accommodation  of  the  wants  of  the  public. 
And  when  once  established,  a  change  of  affairs  may  require  a 
change  of  location  in  order  to  suit  public  convenience.  We  cannot 
admit  that  an  individual  is  entitled  to  call  for  the  interference  of 
a  court  of  equity  to  compel  a  railroad  company  to  locate  unchange- 
ably its  depot  at  a  particular  spot  to  subserve  the  private  advan- 
tage of  such  individual.  Railroad  companies,  in  order  to  fulfil  one 
of  the  ends  of  their  creation,  the  promotion  of  the  public  welfare, 
should  be  left  free  to  establish  and  re-establish  their  depots  where- 
soever the  accommodation  of  the  wants  of  the  public  may  require. 
To  grant  the  relief  asked  for  by  the  complaiuant  we  would  regard 
as  against  public  policy,  and  he  must  be  left  for  whatever  remedy 
he  may  have,  to  his  suit  at  law  for  damages.  The  court  below 
properly  sustained  the  demurrer,  and  dismissed  the  bilL 

Decree  affirmed. 


Court  of  Chancery  of  New  Jersey. 
GRAYDON'S  EXECUTORS  v.  GRAYDON  bt  al. 

Testator  bj  his  will  authorized  his  executors  at  their  discretion  to  sell  his  real 
estate,  and  then  directed  them  <*  to  convert  into  mone/all  the  rest  of  his  estate  not 
already  in  money  or  securities,  and  invest  the  same  securely  at  interest"  for  the 
support  of  his  four  children.  The  will  further  provided  that  if  the  testator's  son 
J.  G.  married  the  daughter  of  A.  J.  0.  before  a  certain  time,  such  son  should 
take  no  part  or  share  in  his  estate,  either  principal  or  interest,  and  any  provision 
made  for  him  is  upon  this  condition.    There  was  no  residuary  clause  in  the  will. 

The  son  married  a  daughter  of  A.  J.  C.  before  the  time  mentioned.  On  bill  filed 
to  settle  the  construction  of  the  will,  held^ 

1.  That  as  to  the  proceeds  arising  from  the  sale  of  the  real  estate,  and  as  to  the 
money  and  odier  securities  the  testator  died  intestate,  neither  being  included  in 
the  clause  directing  the  executors  to  invest  part  of  his  estate  for  the  benefit  of  the 
children,  and  there  being  no  bequest  or  devise  of  any  residue. 

2.  That  shares  in  the  capital  stock  of  corporations  must  be  sold  by  the  exeentors, 
such  shares  being  neither  money  nor  securities. 

3.  That  the  restraint  in  regard  to  marriage  was  certain  as  to  the  individual,  and 
being  a  legal  and  valid  condition  made  void'all  bequests  to  the  son. 

4.  That  the  son  was  not  entitled  to  claim  any  part  of  his  father's  eatate,  not  even 
that  as  to  which  he  died  intestate. 

This  cause  was  argued  upon  bill,  answer  and  proo&. 
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Charles  H.  VoorhiBj  for  complainants. 
Knappy  for  defendant,  John  Graydon. 

Zabriskib,  Chancellor. — The  complainants  are  executors  of  the 
will  of  Samael  Graydon,  late  of  the  county  of  Bergen.  The  object 
of  this  suit  is  to  settle  the  construction  of  the  will,  and  direct  the 
complainants  as  to  their  duty  in  executing  it. 

The  testator  died  on  the  17th  day  of  August  1869.  By  his 
will,  dated  July  11th  1868,  he  authorized  his  executors  at  their 
discretion,  to  sell  his  real  estate.  He  directed  them  to  convert 
into  money  all  his  personal  estate  not  already  in  money  or  securi- 
ties, and  invest  the  same  securely  at  interest,  and  to  apply  so  much 
of  the  interest  as  should  be  necessary  to  the  support  of  his  child- 
ren, until  the  youngest  should  be  twenty-one.  The  great  bulk  of 
his  estate  consisted  of  shares  in  corporations,  and  was  therefore 
included  in  this  direction.  When  the  youngest  of  his  children 
should  "  arrive  at  the  age  of  twenty-one  years,  then  the  said  prin- 
cipal to  be  divided  between  them,  share  and  share  alike,  said  child- 
ren being  Caroline  Graydon,  John  Graydon,  Ida  Graydon  and 
Samuel  D.  Graydon."  The  sum  of  ^12,000  of  John  Graydon's 
share,  and  a  like  sum  of  Samuel's  share,  is  directed  to  be  held  at 
interest,  and  the  interest  of  the  part  of  each  paid  to  him  during 
his  life,  and  at  his  death,  to  go  to  his  issue.  The  whole  shares  of 
the  two  daughters  were  to  be  in  like  manner,  kept  at  interest,  the 
interest  during  their  lives  paid  to  each  respectively,  and  at  her 
death  the  principal  to  go  to  her  issue  when  the  youngest  of  said 
issue  shall  arrive  at  the  age  of  twenty-one. 

The  sixth  clause  provides  as  follows :  "  If  my  said  children 
shall  die  before  a  division  of  the  property  be  made,  under  the  fore- 
going provisions,  leaving  no  lawful  issue,  then  I  give  and  bequeath 
all  the  said  rest  of  my  estate,  including  said  money  and  securities, 
and  real  and  personal  estate  of  every  kind  and  nature,  to  my 
brothers."  Besides  this  the  will  makes  no  d^isposition  of  testator's 
real  estate  or  money  or  securities  for  money,  unless  the  eighth 
clause  is  construed  to  dispose  of  them  in  the  contingency  there 
provided  for. 

The  eighth  clause  is  in  these  words :  ^'  If  my  son  John  Gray- 
don shall  marry  a  daughter  of  A.  J,  Cameron,  of  Ridgewood, 
Bergen  coimty,  New  Jersey,  prior  to  December  1st  1879,  then  my 
will  is,  and  I  order  that  he  take  no  part  or  share  of  my  estate, 
either  principal  or  interest,  and  the  provisions  heretofore  made  for 
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him  are  upon  condition  that  he  do  not  marry  a  daughter  of  said  A.  J. 
Cameron  before  December  let  1879.  If  he  do,  I  hereby  declare 
such  provision  void  and  revoked.  And  in  case  my  son  John  Gray- 
don  do  marry  a  daughter  of  A.  J,  Cameron  aforesaid,  before 
December  1st  1879,  then  I  order  my  said  executors  to  dispose  of 
my  estate  as  if  my  son  were  dead  in  my  lifetime  intestate  and 
without  issue,  but  subject  in  other  things  to  the  provisions  of  this 
my  will." 

John  Graydon,  on  the  10th  day  of  November  1869,  married 
Jessie  Cameron,  the  daughter  of  Alexander  J.  Cameron  of  Ridge- 
wood.  They  had  entered  into  a  mutual  engagement  of  marriage 
in  February  1868.  He  then  promised  to  marry  her  on  his  return 
from  California,  where  he  was  about  to  go,  and  from  which  he  re- 
turned in  September  1869,  shortly  after  his  father's  death.  lie 
knew  the  provisions  of  his  father's  will  before  the  marriage. 

The  questions  on  which  complainants  ask  for  the  direction  of 
Ae  court  are  these  : — 

1.  Whether  the  directions  to  invest  and  pay  over  interest,  in- 
clude the  proceeds  of  the  real  estate  and  the  money  and  securities 
for  the  money  ? 

2.  Whether  shares  in. corporations  are  included  in  the  exception 
of  securities,  or  whether  they  nfUst  be  sold  without  regard  to  tho 
fact  that  the  interest  of  the  proceeds  will  be  less  than  the  dividend? 

3.  Whether  the  executors  may  permit  the  furniture  and  other 
movable  chattels  to  remain  unsold  for  the  use  of  the  family  7 

4.  Whether  if  the  lands  be  sold  the  income  should  be  paid  to 
the  children  ? 

5.  Whether  the  testator  is  intestate  except  as  to  the  personal 
estate  which  is  not  raonej  or  securities  for  money,  and  except  a 
legacy  of  $1000,  which  is  given  to  Amanda  Field,  and  an  annuity 
©f  $200  given  to  his  mother  ? 

6.  Whether  John  Graydon  by  his  marriage  is  deprived  of  all 
right  to  any  part  of  his  father's  estate  ? 

1.  The  will,  after  authorising  the  executors  to  sell  the  real 
estate  and  expressly  leaving  the  sale  to  their  discretion,  directs 
^'  all  the  re^t  of  my  estate  not  already  in  money  or  securities  I. 
order  my  executors  to  convert  into  money  and  invest" — the  words 
"  all  the  rest,"  ex  vi  termini^  exclude  the  real  estate  which  he  has 
just  provided  for,  and  he  expressly  stated  as  to  it,  "I  do  not 
order  them  to  sell  the  same,  I  leave  it  to  their  best  judgment." 
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This  is  inconsistent  with  including  it  in  the  property  which  he 
now  orders  to  be  converted  into  money. 

2.  Shares  in  the  capital  stock  of  corporations  are  neither  money 
nor  securities.  They  are  simply  the  title  of  a  shareholder  to  his 
proportion  of  the  corporate  property  and  its   income.     Bonds, 

'mortgages,  notes,  bills  of  exchange  and  matters  of  like  nature 
are  securities  for  money — shares  of  capital  stock  are  never  called 
securities  unless  when  made  so  by  being  pledged  as  collateral — 
and  here  the  testator  could  not  have  considered  them  as  excepted 
under  the  term  securities,  for  without  these  there  was  not  personal 
property  to  produce  $12,000,  the  sum  which  he  directs  to  be  in- 
vested for  each  of  his  sons  out  of  his  fourth  of  the  proceeds. 
Both  the  language  of  the  will  and  the  condition  of  his  estate  show 
that  he  intended  these  shares  to  be  converted  into  money  and  in- 
vested. The  executors  are  bound  to  obey  this  direction  of  the 
will.     The  wisdom  of  the  direction  is  not  for  their  consideration. 

3.  The  testator  having  no  wife,  provided  for  his  four  children 
by  the  interest  of  $12,000  for  each  of  his  sons,  and  by  the  larger 
interest  of  her  fourth  share  of  the  whole  fund  for  each  of  his 
daughters.  He  made  no  provision  for  keeping  up  the  mansion  as 
a  home  for  his  family.  The  executors  should  not  allow  the  fur- 
niture and  other  movables  to  bemused  and  worn  out  contrary  to 
the  express  directions  of  the  testator. 

4.  The  interest  of  the  proceeds  of  the  lands  when  sold  is  not 
included  in  the  directions  of  the  fifth  clause  to  apply  interest  to 
the  support  of  the  children. 

5.  The  only  direct  and  positive  dispositions  made  besides  the 
money  legacy  and  the  annuity  are  as  to  the  proceeds  of  the  per- 
sonal property  directed  to  be  converted  into  money.  The  money 
and  securities  for  money  and  the  real  estate  or  its  proceeds  are 
not  included  in  this  disposition.  The  language  of  the  fifth  clause, 
which  contains  the  operative  words  of  the  bequest,  is  clear  and 
precise.  After  directing  all  the  rest  of  his  estate  not  already  in 
money  or  securities  to  be  converted  into  money,  and  disposing  of 
the  interest  until  the  youngest  child  shall  be  twenty-one,  it  directs 
that  '^  then  the  said  principal  shall  be  divided  between  them  share 
and  share  alike,"  and  all  the  other  provisions  except  those  in  the 
5th  and  8th  clauses  relate  to  the  shares  of  the  four  children  in 
this  fund. 

The  only  disposition  of  any  rest  or  residue  of  his  estate  is  that 
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oonUined  in  that  part  of  the  eighth  clause,  which  directs  his  execu- 
tors in  the  case  of  J<}hn's  marriage  to  A.  J.  Cameron's  daughter, 
,  to  dispose  of  his  estate  as  if  John  had  died  in  his  lifetime  intestate 
and  without  issue ;  but  subject  in  other  things  to  the  provisions  of 
the  will. 

If  John  had  died  in  testator's  lifetime,  the  bequests  to  him  would 
have  lapsed,  and  if  there  had  been  a  residuary  bequest,  would  have 
fallen  into  the  residue  and  been  thus  disposed  of.     But  as  there  is 
no  residuary  gift,  the  testator  as  to  these  lapsed  bequests  is  intestate. 
Had  the  principal  of  the  fund  been  given  to  his  children  as  joint 
tenants,  and  John  had  died,  the  survivors  would  have  taken  the 
whole;     But  the  bequest  to  them  "  equally  to  be  divided  between 
them  share  and  share  alike"  made  them  tenants  in  common,  and 
the  share  on  one  dying  would  lapse.     Had  it  been  given  to  the 
children  by  the  name  of  children  or  as  a  class  without  naming  them, 
it  would  have  gone  to  those  who  constitute  that  class  at  testator's 
death  or  the  time  for  division ;  but  here  they  are  enumerated  by 
name  in  the  bequest,  and  the  effect  is  the  same  as  if  it  had  been 
given  to  each  by  name  only.     As  to  the  share  of  John  in  the  fund 
arising  from  the  conversion  of  personal  estate  into  money,  I  am  of 
opinion  that  the  testator  also  died  intestate,  except  so  far  as  the 
words  of  the  eighth  clause  exclude  John  from  any  part  of  it     It 
must  be  equally  divided  among  the  three  other  children.     The 
words  subject  in  other  things  to  the  provisions  ot  this  my  will  do 
not  apply  to  this  lapsed  share.  He  was  speaking  of  his  whole  estate. 
He  had  made  certain  provisions  as  to  the  shares  ot  each  child  in  the 
fund  directed  to  be  invested,  and  only  in  regard  to  shares  in  that 
fund.     The  general  direction  to  dispose  of  his  whole  estate  as  if 
John  were  dead  in  his  lifetime,  might  without  this  saving  clause 
have  been  construed  to  affect  the  shares  of  the  others.  These  words 
cannot  be  construed  to  extend  these  provisions  further  than  they 
are  applied  in  the  will.     Nor  can  directions  or  limitations  as  to 
John's  shar^  be  applied  to  the  issue  of  the  other  children.    Indeed, 
the  words  "  in  other  respects  *'  seem  to  exclude  John's  share  from 
this  clause.     That  had  just  been  declared  forfeited,  and  was  the  only 
thing  to  be  distinguished  and  excluded  by  the  word  other. 

The  above  conclusions  are  founded  in  the. language  used  by  the 
testator,  and  are  the  only  conclusions  that  can  be  arrived  at  con- 
sistent with  that  language,  according  to  the  rules  adopted  for 
construing  language.  There  is  nothing  in  any  provision  of  any  part 
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of  the  will,  or  any  intention  expressed  by  the  testator,  to  lead  to  a 
different  result  or  to  cause  any  doubt  as  to  this  interpretation.  Yet 
as  a  matter  of  speculation,  it  is  not  difficult  to  suppose  that  the 
testator  intended  to  dispose  of  all  of  his  property,  and  has  failed  to  use 
words  to  express  that  intention.  On  the  other  hand;  it  is  possible 
that  he  intended  to  leave  the  proceeds  of  his  real  estate  and  chattels, 
and  his  money  and  securities,  free  from  strict  long  limitation  with 
which  he  has  tied  up  the  special  fund. 

He  freed  the  shares  of  his  sons  in  that  fund  beyond  ?12,000  from 
that  limitation.  When  we  look  outside  of  the  will  for  intention,  and 
use  speculations  and  probabilities,  to  ascertain  what  a  'testator 
intended  and  did  not  express,  we  repeal  the  Statute  of  Wills  and  pen 
testaments  by  the  imagination  of  the  judge. 

6,  As  to  the  right  of  John  Graydon,  it  is  urged  that  the  person 
whom  John  is  not  to  marry  is  not  designated  with  sufficient  cer- 
tainty. The  words  are,  a  daughter  of  A.  J.  Cameron  of  Ridge- 
wood;  besides  Alexander  J.  Cameron  whose  daughter  John  mar- 
ried, there  was  living  at  Ridgewood  one  Alpin  J.  Cameron,  who 
usually  wrote  his  name  A.  J.  Cameron,  and  was  known  by  that 
designation.  This  is  a  latent  ambiguity,  or  one  that  does  not 
arise  upon  reading  the  will,  but  upon  facts  outside  of  it.  It, 
therefore,  may  be  cleared  up  by  evidence  dehors  the  will.  Alpin 
J.  Cameron,  who  was  a  son  of  Alexander  J.  Cameron,  has  never 
been  married,  and  therefore  could  not,  at  the  date  of  the  will, 
have  been  intended  as  haying  a  daughter  of  a  marriageable  age  in 
1879.  Besides,  it  is  shown  that  John  had  paid  his  addresses  to 
Jessie  Cameron  before  1868,  in  testator's  life,  and  with  his  know- 
ledge and  seemingly  without  his  disapprobation  until  John  became 
a  Romanist,  as  was  supposed  by  the  testator  through  her  influence 
or  that  of  her  family.  There  can  be  no  doubt  that  the  testa* 
tor  meant  a  daughter  of  Alexander  J.  Cameron,  who  had  marriage- 
able daughters,  and  not  a  daughter  of  Alpin  J.  Cameron  who  not 
only  had  no  daughter  but  could  have  had  none  marriageable  in 
1879. 

It  is  further  contended  that  this  condition  is  void,  because  it 
is  in  restraint  of  marriage,  and  because  it  requires  John  to  do 
an  illegal  and  immoral  act,  to  violate  his  engagement  with  his 
present  wife  made  and  entered  into  before  he  knew  of  this  provi- 
sion in  his  father's  will,  and  in  fact  before  the  will  was  executed. 

Although  the  law,  as  to  the  validity  of  conditions  in  restraint 
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of  marriage,  may  He  considered  to  a  great  extent  unsettled  both 
in  England  and  this  country,  yet  some  points  are  settled  so  aa 
to  be  beyond  controversy.  The  general  rule  is,  that  a  condition  in 
restraint  of  marriage  in  general,  or  of  marriage  to  any  person  what- 
ever, is  void,  and  the  devise  or  bequest  takes  effect.  But  any  one 
may  limit  a  gift  to  his  wife  to  her  widowhood,  or  may  annex  a 
condition  that  it  shall  go  over  on  her  marriage ;  this  is  a  well- 
established  exception  to  the  rule ;  so  also  where  provision  is  made 
for  the  support  of  daughters  as  long  as  they  continue  unmarried 
and  need  support,  where  the  evident  intention  is  not  to  restrain 
marriage,  but  to  provide  support. 

On  the  other  hand,  in  a  gift  to  one  as  long  as  she  continues  to 
live  separate  from  her  husband,  or  on  condition  that  she  live  sepa- 
rate from  her  husband,  the  limitation  or  condition  is  void  and 
the  gift  is  absolute ;  so  any  condition  is  void  that  is  criminal, 
illegal  or  contra  bonos  mores.  : 

So  also  it  is  held  that  a  father  to  whom  the  law  gives  positive 
control  over  the  marriage  of  his  children  while  minors,  and  who 
is  at  all  times  their  proper  and  natural  adviser  and  counsellor  in 
marriage  connections,  may  annex  to  a  gift  a  condition  that  it 
shall  be  void  if  his  child  shall  marry  a  particular  person,  or  one 
of  a  specified  class,  as  a  Scotchman,  a  Papist  or  Baptist,  and 
without  question  the  condition  in  this  case  that  John  should  not 
marry  a  daughter  of  A.  J.  Cameron  is  valid,  if  it  does,  not  re- 
quire him  to  do  an  illegal  or  immoral  act  to  violate  a  legal  and 
binding  contract  to  marry. 

There  is  perhaps  no  adjudication  that  a  condition  which  requires 
the  violation  of  a  binding,  legal  contract  to  marry  is  a  void  con- 
dition, or  that  it  is  a  valid  one ;  and  it  is  not  necessary  here  to 
consider  or  determine  that ;  as  John  was  a  minor  until  after  his 
marriage,  the  contract  was  not  legal  and  binding.  The  common 
law  and  the  law  of  this  state  favor  the  control  of  a  parent  over 
the  marriages  of  minor  children ;  such  marriage,  without  consent 
of  a  father  in  his  lifetime,  is  forbidden,  and  although  not  declared 
void,  it  subjects  the  person  solemnizing  it  to  a  penalty.  It  is 
against  the  policy  as  well  as  the  provisions  of  our  law  to  allow  a 
contract  by  a  minor  to  manry  to  be  declared  valid  or  binding  so 
as  to  make  a  condition  in  a  father's  will  to  defeat  it  void,  and  a 
regard  to  the  spirit  of  that  law  cannot  be  contra  bonos  mores. 

On  the  contrary,  it  is  the  duty  of  the  courts  to  favor  this  or 
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any  other  legal  means  which  a  father  may  adopt,  to  enforce  the 
authority  which  the  law  for  wise  purposes  has  given  to  him  over 
his  minor  children,  and  that  regard  for  his  wishes  and  counsel  in 
the  more  important  concerns  of  their  lives  after  maturity,  which 
the  untrammelled  testamentary  power  conferred  by  our  law  is  cal- 
culated to  secure. 

I  am  of  opinion  that  the  condition  is  certain,  and  is  a  legnl 
and  valid  condition,  and  makes  void  the  bequests  to  John,  and 
that  the  direction  to  the  executors  to  dispose  of  the  estate  as  if 
John  were  dead  in  testator's  life  gives  to  the  three  other  children 
absolutely  both  the  share  of  the  fund  bequeathed  to  John  and  his 
issue,  and  that  part  of  testator's  property  outside  of  this  fund, 
which  by  the  law  of  succession  would  have  gone  to  John  but  for 
this  provision. 
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supreme  court  of  indiana.* 
supreme  court  op  pennsylvania.* 
supreme  court  op  new  york.* 
supreme  judicial  court  op  vermont.* 

Amendment. 

Presumption  as  to  Time  of  making. — ^Independently  of  any  showing 
of  the  day  on  which  an  amendment  of  process  is  procured,  it  will  be 
tiiken  to  have  been  on  the  last  day  of  term :  Burns  v.  First  National 
Bank  of  St,  Albans,  45  Vt. 

Assumpsit.     See  Husband  and  Wi/e, 

Evidence  of  Promise — Joint  Contract, — Johnston,  wishing  to  be  ap- 
pointed a  sequestrator,  employed  Mackrell,  a  lawyer,  to  conduct  the  pro- 
ceedings in  the  Common  Pleas.  The  petition  was  signed  by  a  number 
of  others,  some  of  whom  spoke  to  Mackrell  and  urged  him  to  press  the 
proceeding.  Ueldj  that  this  was  not  evidence  of  a  promise  on  the  part 
of  the  others  to  pay  :   QM>k  et  al  v.  Mackrell  et  at,  70  Pa. 

Mackrell  declared  against  seven  on  a  joint  contract;  there  was  no 
evidence  in  relation  to  three.  Held,  that  the  action  could  not  be  main- 
Uiined :  Id» 

1  From  J.  B.  Black,  Esq.,  Reporter ;  to  appear  in  36  Ind.  Rep. 
«  From  P.  F.  Smith,  Esq.,  Reporter ;  to  appear  in  70  Pa.  St.  Rep. 
»  From  Hon.  O.  L.  Barbour ;  to  appear  in  rol.  64  of  his  Reports. 
*  From  J.  W.  Rowell,  Esq.,  Reporter ;  to  appear  in  45  Vt.  Rep. 
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Bills  and  Notes.    See  Totonthip  Trustee. 

PayaMe  to  Partnership — Endorsement  by  any  one  of  tl\e  Firm, — 
When  negotiable  paper  is  rightly  taken  payable  to  a  partnership,  any 
iijeujl>er  of  the  partnership  has  authority  to  bind  the  firm  by  endorsing 
it  ill  the  firm  name  to  a  bond  fide  purchaser  for  value  in  due  course  of 
business,  even  though,  as  between  the  partners,  such  paper  was  the 
sole  property  of  the  partner  endorsing  it,  and  the  partners  had  agreed 
that  no  member  should  endorse  paper  to  make  the  others  liable :  Barrett 
▼.  RtuseU  and  Flmt,  45  Yt. 

Constitutional  Law. 

Legidatwe  Povoer,  —  The  power  of  the  legislature   is  omnipotent, 

within  constitutional  limits.     And  the  good  of  the  greatest  number  is 

regarded  by  the  legislature  as  its  justification  for  the  extraordinary  use  of 

its  power:  The  People  v.  The  New  York  Gas-Light  Company^  64  Barb. 

Contract. 

Construction  of, — A  contract  provided  for  the  purchase,  by  the  plain- 
tiff, and  the  sale  by  the  defendant,  of  100  bales  of  cloves,  at  five  cents 
per  pound,  to  arrive;  ** deliverable  sound  and  in  good  order."  On 
examining  the  cloves,  after  their  arrival,  part  of  them  proved  to  be  sound, 
and 'a  part  not  sound,  or  in  good  order.  The  plaintiffs  offered-  to  receive 
the  whole  invoice — the  unsound  as  well  as  the  sound — and  pay  there- 
for the  contract  price.  The  defendant  delivered  the  sound  cloves,  but 
refused  to  deliver  the  unsound.  The  unsound  cloves  were  proven  to  be 
worth  only  two  and  a  half  cents  per  pound.  They  were  sold  at  auction, 
under  the  direction  of  the  insurers,  and  realized  three  and  one  quarter 
cents  per  pound.  Held^  that  the  plaintiffs  could  not  have  been  required 
to  receive  ihe  damaged  cloves ;  but  that  they  might  waive  the  objec- 
tion that  they  were  unsound,  and  the  vendor  must  then  deliver.  That 
sound  cloves  were  deliverable,  unsound  not  deliverable :  Townsend  et  aL 
v.  Shepard^  04  Barb. 

That  this  construction  enibrnced  the  whole  meaning  of  the  words 
"  deliverable  sound  and  iu  good  order ;"  that  provision  being  for  the 
benefit  of  the  purchasers,  and  against  the  seller.  But  that  it  was  not 
a  warranty  that  the  cloves  should  arrive  sound  and  in  good  order;  nor 
was  it  an  agreement  that  the  vendor  would  deliver  100  bales  of  cloves, 
"  sound  or  in  good  order :"  Id, 

Heldy  also,  that  when  the  plaintiffs  offered  to  receive  the  whole  invoice, 
and  pay  therefor  the  price  named  in  the  contract,  the  defendant  was 
bound  to  deliver;  and  his  refusal  subjected  him  to  the  payment  of  such 
damages  as  the  plaintiffs  sustained  thereby  :  Id, 

But  that  there  was  no  proof  of  any  damage  sustained  by  the  plaintiffs, 
by  reason  of  the  defendant's  refusal  to  deliver  the  unsound  portion  of 
the  cloves;  the  price  for  which  they  sold,  although  greater  than  the 
market  value,  being  le^  than  the  plaintiffs  were  required  to  pay  by  the 
contract,  and  less  than  their  offer :  Id, 

Criminal  Law.    See  Evidence;  Jury, 

Gas  Companies — Liability  to  Indictment  for  Nuisance, — When  the 
legislature  has  authorised  a  corporation  to  manufacture  gas,  to  be  used    ' 
fur  lighting  streets  and  buildings  in  a  city,  and  required  that  the  act 
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giving  such  authority  shall  be  favorably  ooostrued  in  all  courts,  for  the 
purposes  expressed  therein ;  and  the  company  has,  in  pursuance  of  such 
authority,  proceeded  to  erect  gas-works,  and  to  make  and  distribute  gas 
therefrom,  it  is  not  liable  to  indictment  for  creating  a  nuisance,  by 
unwholesome  smells,  smokes  and  stenches,  rendering  the  air  corrupt, 
offensive,  uncomfortable  and  unwholesome,  in  conducting  its  business ; 
where  it  is  conceded  that  the  buildings  and  processes  of  the  company 
'are  of  the  best,  and  that  it  has  used  due  care  and  diligence  in  the  busi- 
ness :   The  People  v.  The  New  York  Gas- Light  Company ^  64  Barb. 

Although  it  may  be  that  private  persons  can  maintain  an  action  for 
damages,  yet  the  people  are  barred  by  the  act  which  the  legislature  has 
passed  from  making  a  public  complaint,  by  indictment,  for  such  a  cause, 
while  the  corporation  conducts  its  business  with  skill,  science  aud 
care :  Id, 

Defence  of  House — Man*s  House  his  Castle. — The  idea  embraced  in 
the  expression  that  a  man's  house  is  his  castlf^,  is  not  that  it  is  his  pro- 
perty, and  that,  as  such,  he  has  the  right  to  defend  and  protect  it  by 
other  and  more  extreme  means  than  he  might  lawfully  use  to  defend 
and  protect  his  shop,  his  office,  or  his  barn.  The  sense  in  which  the 
house  has  a  peculiar  immunity,  is  that  it  is  sacred  for  the  protection  of 
his  person  and  of  his  family.  An  assault  on  the  house  can  be  regarded 
as  an  assault  on  the  person  only  in  case  the  purpose  of  such  assault  be 
injury  to  the  person  of  the  occupant,  or  members  of  his  family,  and  in 
order  to  accomplish  this,  the  assailant  attacks  the  castle  in  order  to 
reach  the  inmate.  In  this  view  it  is  said  and  settled  that,  in  such  case, 
the  inmate  need  not  flee  from  his  house  in  order  to  escape  injury  by  the 
assailant,  but  he  may  meet  him  at  the  threshold,  and  prevent  him  from 
breaking  in  by  any  means  rendered  necessary  by  the  exigency ;  and 
upon  the  same  ground  and  reason  that  one  may  defend  himself  from 
peril  of  life,  or  great  bodily  harm,  by  means  fatal  to  the  assailant,  if 
rendered  necessary  by  the  exigency  of  the  assault :  State  v.  Patterson, 
45  Vt. 

Damages.     Sec  Master  and  Servant. 

Fine  in  a  Criminal  Sidt  for  same  Matter — Counsel  Fees. — The  im- 
position of  a  fine  in  a  criminal  proceeding  for  assault  and  battery  will 
not  bar,  or  mitigate,  the  party's  liability  to  exemplary  damages  in  a  civil 
suit  for  the  same  act :  Uoadley  v.  Watson,  45  Vt. 

Such  damages  are  recoverable  with  the  ordinary  damages  under  the 
common  allegation  that  the  act  declared  for  was  done  to  the  damage  of 
the  plaintiff:  Id, 

The  expenses  of  the  plaintiff  for  counsel  fees  and  other  trouble  in 
the  suit,  not  taxable  costs,  are  not  a  proper  element  of  exemplary 
damages :  Id, 

Proximate  Result  of  Defendant's  Acts. — As  a  general  rule  one  is 
answerable  for  the  consequences  of  his  fault  only  so  far  as  they  are 
natural  and  proximate,  and  may  therefore  be  foreseen  by  ordinary  fore- 
cast: not  for  those  arising  from  a  conjunction  of  his  fault  with  circum- 
stances of  an  extraordinary  nature :  Fairbanks  v.  Ketr^  70  Pa. 

A  man  mounted  a  pile  of  flagstones  in  a  street  to  make  a  publio 
speech ;  a  crowd  of  hearers  gathered  about  him,  some  of  whom  also  got 
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on  the  stones  and  broke  them  :  Held^  it  was  not  a  legal  conclusion  that 
the  speaker  was  liable  for  the  breaking  of  the  stone  by  the  bystanders  : 
Id. 

It  was  a  question  for  the  jury,  whether  the  defendant's  making  the 
speech  in  the  street  was  the  proximate  or  remote  cause  of  the  injury. 
Making  a  speech  in  a  street  is  not  per  9e  a  nuisance:  Id, 

When  liquidated, — By  an  agreement  in  writing  for  the  sale  of  land, 
it  was  stipulated  that  in  case  the  vendor  should  fail  or  refuse  to  execute 
and  deliver  a  proper  deed  of  conveyance,  at  the  time  and  in  the  manner 
agreed,  provided  the  purchaser  should  be  ready  to  perform  the  covenants 
on  his  part;  or  in  case  the  purchaser  should  fail  or  refuse  to  pay,  &c., 
on  his  part,  provided  the  vendor  should  be  ready  to  deliver  such  deed ; 
then  that  the  party  so  failing  should  pay  to  the  other  party,  or  his  or 
their  assigns,  the  sum  of  $5000;  which  was  thereby  declared,  fixed  and 
agreed  upon  as  the  liquidated  amount  of  damages  to  be  paid  by  the 
party  so  failing,. for  his  or  their  non-performance.  Held,  that  by  this 
contract,  the  damages  for  a  breach  thereof  were  liquidated  at  $5000 ; 
and  that  upon  the  failure  of  the  defendant  to  execute  a  proper  deed  of 
conveyance  on  the  day  specified,  the  plaintiff  was  entitled  to  recover 
that  sum :  Leggett  v.  The  Mutual  Life  las,  Co.  of  New  York,  64  Barb. 

Debtor  and  Creditor.  See  Partnership, 
Assignment  of  Claim, — A  trust- mortgage  was  made  to  Caldwell  to 
secure,  amongst  bthers,  a  debt  of  Hartupee,  who  owed  a  firm  of  which 
Caldwell  was  a  partner.  Hartupee  gave  an  order  on  Caldwell  in  favor 
of  Cathbert;  on  presentation  Caldwell  refused  to  pay  Cuthbeft,  saying 
be  would  pay  Hartupee's  debt  to  his  firm  from  what  he  was  entitled  to 
uoder  the  mortgage.  At  the  trial  CaldwelFs  partner  consented  that  the 
firm's  claim  might  be  set  off  to  Uartupee's  claim  against  Caldwell.  Uelly 
that  the  order  was  an  equitable  assignment  to  Cuthbert,  and  he  might 
recover  from  Caldwell :   Caldwell  v.  Hartupee^  70  Pa. 

Vacating  Settlement  for  Fraud  or  Mistake. — The  mistake  of  one  party, 
and  the  fraud  of  the  other,  is  quite  as  good  cause  for  vacating  the  set- 
tlement of  a  claim,  as  a  mutual  inistake :  Bloodgood,  Adm*r.^  cC'c,  v. 
Sears,  64  Barb. 

Where  a  party  having  a  claim  against  nn  estate,  for  services  rendered, 
was  induced  to  make  a  settlement  of  such  claim,  with  the  administrator, 
by  an  erroneous  statement  contained  in  the  inventory  of  the  estate, 
whereby  a  large  portion  of  such  estate  was  suppressed,  and  the  adminis- 
trator violated  his  duty  in  concealing  the  part  of  the  estate  so  suppressed ; 
' HeU,  that  this  was  a  proper  case  for  vacating  the  settlement:  Id. 

Deceit.     See  Limitations. 

I  •    Deed.     See  Partnership,  ^ 

1  Boundaries — Monuments  and  Abuttals  govern  Coxirses  and  Distances,  — 
A  deed  described  one  line  of  the  land  thereby  conveyed  as  rnnnin* 
**  north  34  degrees  west,  on  said  M.'s  line  and  C.'s  north  line,  45  rods 
and  16  links,  to  the  bound  begun  at,"  which  was  the  line  in  disputf. 
At  the  time  of  the  execution  of  said  deed,  the  land  of  >!.,  who  was  tln!  ^ 
prantee  in  said  deed,  which  was  contiguous  to  the  land  conveyed  there- 
by«  and  on  the  line  of  which  the  disputed  line  was  described  as  running, 
Vol.  XXI.--26 
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extended  uortherly  only  to  a  brook  which  intersected  said  last- mentioned 
line.  On  the  opposite  side  of  the  brook,  C/s  land  was  situated,  extending 
several  rods  further  north-easterlj  along  the  brook  than  the  point  where 
''  said  M/s  line"  terminated  at  the  brook,  so  that,  if  the  disputed  line 
should  be  continued  in  the  same  course  across  the  brook  to  the  place 
of  beginning,  said  deed  would  include  a  portion  of  C/s  land  lying  south 
of  and  adjoining  the  land  of  the  grantor  conveyed  by  said  deed.  Id 
order  for  the  line  in  question  to  reach  and  run  on  C/s  north  line,  it 
would,  at  the  point  where  it  reached  C.'s  land  at  the  brook,  have  to  turn 
nearly  at  a  right  angle,  and  run  north-easterly  on  his  line  a  few  rods,  to 
the  corner  of  his  land,  then  turn  at  an  acute  angle,  and  run  on  his  north 
line  in  a  course,  north  67}  degrees  west.  At  the  time  of  the  executiou 
of  said  deed,  C.'s  north  line  was  marked  by  a  log  and  slash  fence  on  the 
land,  and  as  nearly  on  the  line  as  such  fences  usually  are.  Held,  that 
the  monuments  and  abuttals,  and  not  the  course,  controlled  the  con- 
struction of  said  deed,  and  that  the  land  thereby  conveyed  was  bounded 
along  the  line  in  question  by  the  said  lands  of  M.  and  C. :  Bundy  v. 
Morgan^  45  Vt. 

Ejectment.    See  Vendor. 

Equity.     See  Nuisance. 

Rdxef — Damages — Restraint  of  Trespass, — When  a  court  of  equity 
has  jurisdiction,  if  the  relief  prayed  for  cannot  be  granted,  compensation 
in  damages  may  be  awarded  in  lieu  thereof :  Masson  and  Besanson's 
Appeal,  70  Pa. 

Parties  agreed  to  erect  a  party-wall,  each  to  build  a  portion  specified  ; 
one  refused  and  the  other  erected  the  whole  wall ;  the  former  then  com- 
menced to  use  the  party-wall  for  his  building;  the  other  brought  a  bill 
to  restrain  him ;  pending  the  dispute,  they  agreed  that  the  defendant 
might  go  on  with  his  building,  giving  bonds  for  such  sum  as  might  be 
adjudged  to  the  plaintiff,  and  the  injunction  was  therefore  withheld. 
Held,  That  as  the  specific  relief  asked,  therefore,  could  not  be  granted, 
the  court,  '^  both  inherently  and  by  virtue  of  the  agreement,"  had  power 
to  ascertain  and  award  compensation :  Id. 

The  plaintiff  having  finished  the  wall  under  the  agreement,  it  was  his 
own  until  paid  for,  and  the  threatened  act  of  defendant  of  breaking  into 
the  wall  might  be  restrained :  Id. 

Equity  will  restrain  a  trespass  of  a  permanent  nature;  an  action  for 
damages  in  such  case  not  being  an  adequate  remedy,  as  in  case  of  a  tem- 
porary trespass :  Id, 

Evidence. 

Proof  of  Agreement — Written  and  Parol  Evidence — The  mle,  as  to 
the  admissibility  of  parol  evidence  to  vary  written  agreements,  does  not 
touch  the  validity  of  the  agreement  sought  to  be  proved,  but  only  the 
kind  of  evidence  by  which  the  party  may  be  compelled  to  prove  it ;  and 
if  the  agreement  is  admitted  on  trial,  or  by  the  pleadings,  or  is  proved 
without  objection  by  parol  evidence,  it  is  a  waiver  of  the  rule,  and 
becomes  the  agreement  as  fully  operative  as  if  it  had  been  proved  by  a 
writing :  DavH  v.  Ooodnch,  45  Vt. 

Dying  Dedarations.-^lt  is  not  neoessary  in  order  to  make  dying 
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declarations  admissible  in  evidence,  that  the  declarant  should  state  every- 
thing constituting  the  res  gestsR  of  the  subject  of  his  statement,  but  only 
that  his  statement  of  any  given  fact  should  be  a  full  expression  of  all 
that  he  intended  to  say  as  concerning  his  meaning  as  to  such  fact : 
tkaU  V.  FaUerson,  45  Vt. 

IttegaL — The  admission  of  illegal  testimony,  by  a  referee,  will  not 
warrant  a  reversal  of  the  referee's  decision,  where  there  is  sufficient  evi- 
dence, without  such  testimony,  to  sustain  the  judgment;  the  error  of 
thti  referee,  if  any,  in  admitting  the  illegal  testimony,  in  such  a  case, 
ui»t  being  injurious  to  the  unsuccessful  party :  Fahhriet  a/,  v.  Tlie  Mer- 
cantile Mutual  Ins.  Co.j  64  Barb. 

As  to  Value. — It  is  not  necessary  that  a  witness,  in  speaking  of  value, 
should  only  speak  from  actual  observation.  Where^  from  the  destruction 
of  property,  no  witness  can  be  produced  who  has  had  an  opportunity  to 
examine  and  be  conversant  with  the  value,  the  rule  which  allows  the 
next  best  evidence  to  be  produced,  applies ;  and  the  value  may  be  ascer- 
tained from  persons  conversant  with  property  of  that  nature,  afler  they 
are  made  acquainted  with  its  condition  by  the  testimony  of  others :  Oir 
V.  The  Mayor,  dbc,  of  New  YorJc^  64  Barb. 

Homestead. 

Under  the  statutes  of  this  state,  the  homestead  of  a  debtor  is  exempt 
from  attachment  upon  debts  contracted  after  the  filing  of  the  deed 
thereof  in  the  town  clerk's  office,  and  before  the  occupation  of  the 
premises  by  the  debtor  as  a  homestead,  when  he  is  in  such  occupancy  at 
the  time  of  the  attachment :  Lamb  v.  Mason,  45  Vt. 

Husband  and  Wife.    See  Witness. 

Married  Woman — Revocation  of  Will  by  Marriage, — The  rule  that 
the  marriage  of  a  woman  revoked  a  will  made  by  her  before  marriage, 
rested  for  its  reason  on  the  fact  that,  by  virtue  of  the  husband's  marital 
ri«;hts,  the  woman,  becoming  covert^  became  thereby  disabled  to  dispose 
of  the  property  named  in  the  will,  the  will  ceased  to  be  ambulatory : 
Morton  et  at  v.  Onion,  Ex.  45  Vt. 

Hence,  wherea/eme  sfjle  made  a  will,  and  married,  and  a  consider- 
able portion  of  the  property  disposed  of  by  the  will  remained  in  her, 
unaffected  tipon  her  death  by  any  marital  rights  of  her  surviving  hus- 
band, it  was  heldy  that  the  will  was  entitled  to  be  probated :  Id. 

Wife  may  recover  Money  on  her  Contract  to  release  Dower. — A  pur- 
chaser agreed  to  pay  a  wife  $500  if  she  would  execute  a  deed  for  land 
sold  by  her  husband;  she  executed  the  deed.  Held,  that  she  could 
recover  the  money  from  the  purchaser  :  McAboy  v.  Johns,  70  Pa. 

The  contract  between  the  purchaser  and  the  wife  was  that  he  was  to 
give  her  a  writing  for  the  payment  of  the  money.  He  gave  her  a  paper 
which  she  could  not  read  and  represented  that  it  contained  the  contract; 
she  thereupon  executed  the  deed.  The  paper  did  not  contain  the  verbal 
agreement.     Held,  that  she  might  recover  on  the  verbal  promise :  Id. 

Infant. 

Guardian* s  Sale — Judgm^ent — Sale  on  Execution, — Where,  upon  the 
petition  of  his  guardian,  the  court,  on  the  15th  day  of  February  1868, 
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ordered  the  sale  under  a  judgment  of  the  land  of  a  minor,  and  A. 
recovered  a  judgment  against  the  minor  on  the  19th  day  of  February 
1868,  and  purchased  the  land  at  sheriffs  sale  on  the  1 1th  day  of  AprU 
following ;  and  seventeen  days  later  B.  purchased  the  land  from  the 
guardian,  paying  one-half  the  purchase-money  and  securing  the  remain- 
der in  one  year,  and  the  court  approved  the  sale  at  the  May  Term  1868. 
Ilcld,  that  the  title  to  the  property  was  in  A :  Sliaffnery  AdnCr^  v. 
Briggn  and  Another^  36  Ind. 

Held,  also,  that  the  order  for  the  sale  of  the  land  did  not  operate  in 
praMerUly  and  convert  the  land  into  assets  in  the  hands  of  the  guardian 
so  as  to  prevent  the  judgment  from  operating  as  a  lien  on  the  land  ;  nor 
did  the  title  of  the  purchaser  at  a  guardian's  sale  relate  back  to  the 
order  of  sale,  so  as  to  prevent  any  intervening  liens  or  rights  being 
acquired:  Id. 

The  lands  of  an  infant  may  be  sold  on  execution  against  him  :  Id. 

Jury. 

Communication  with  after  Retirenient — Slntutex. — It  is  error  for  the 
court  to  have  any  communication  with  the  jury  after  a  case  has  been 
submitted  to  them,  and  while  they  have  it  under  consideration^  except 
in  open  court :  State  v.  Patterson,  45  Vt. 

It  is  also  error  for  the  court  to  furnish  the  jury  a  copy  of  the  statutes 
of  the  state  while  they  are  out  of  court  deliberating  upon  their  verdict, 
that  they  may  read  certain  provisions,  designated  by  the  court,  touching 
the  case  under  consideration  :  Id, 

Limitation,  Statute  op. 

Agent — Misrepresentation — Ckmcealvfient. — An  action  was  brought  in 
1870  by  A.  against  B.,  the  complaint  alleging  that  B.  had,  in  the  year 
1848,  falsely  represented  himself  to  A.  as  the  agent  of  C,  to  whom  A. 
was  indebted  on  a  promissory  note,  and  as  such  agent  Had  received  from 
A.  the  money  due  C.  and  promised  to  pay  the  same  to  C.  and  take  up 
and  destrov  the  note ;  but  that  B.  had  retained  the  money  himself,  and 
A.  had  only  discovered  the  fact  about  the  time  of  the  bringing  of  the 
suit ;  and  B.  in  answer  pleaded  the  Statute  of  Limitations,  to  which  A. 
replied,  that  he  paid  the  money  to  B.  on  his  claim  that  he  was  the  agent 
of  C,  and  believing  him  to  be  such  agent  and  authorized  to  receive  the 
same',  when  in  fact  he  was  not  such  agent  nor  had  such  authority,  but 
concealed  such  fact  from  A.  and  promised  to  pay  the  same  over  as  such 
agent,  which  he  failed  to  do,  and  by  reason  of  such  concealment  A.  did 
not  discover  the  cause  of  action  until  in  the  fall  of  1869.  Held^  that 
the  reply  was  insufficient  to  avoid  the  statute ;  that  the  concealment 
was  all  previous  to  the  accruing  of  the  cause  of  action,  and  something 
more  is  required  to  avoid  the  statute  than  mere  silence  after  the  action 
accrues :  Stanley  v.  Stanton,  36  Ind. 

Master  and  Servant. 

Liability  of  Master  for  mlfid  Acts  of  Servant — Conductor. — A  boy 
riding  on  a  car  was  wilfully  and  wantonly  struck  by  the  driver,  and 
thereby  thrown  off  the  car ;  the  car-wheel  passed  over  him :  Held,  in  a 
suit  against  the  car-owners ;  1.  That  they  were  not  liable  for  the  act 
of  the  driver  in  sU'iking  the  boy.     2.  They  were  liable  for  negligently 
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driTing  over  him  :  P.,  A,  and  AT.  Passenger  Railvoat/  Co.  v.  Donahue^ 
70  Pa. 

A  master  is  liable  for  the  results  for  the  wilful  condact  of  his  servant 
if  within  the  scope  of  his  authority  :  LL 

A  blow  may  be  g^ven  by  a  oouduotor  or  driver  when  by  resistance  to 
proper  aathority  it  becomes  necessary :  Li. 

The  court  charged  that  the  jury  "would  be  justified  in  giving  the 
plaintiff  compensation,  not  only  for  such  damages  as  he  had  already 
Rustained,  also  such  as  will  reasonably  sustain  in  the  future  arising  from 
the  injury  complained  of,  but  also  allow  him  for  any  pain  and  suffering 
he  has  sostained  by  the  injury/'     Hehly  to  be  correct :  Id, 

That  damages  for  negligence  are  to  be  measured  by  the  same  rule  to 
artificial  persons  as  to  natural  persons,  should  be  held  by  courts  and 
juries,  and  care  should  be  taken  by  judges  trying  the  causes  that  it  be 
80  administered :  Id. 

Negligenob.     See  MoAier  and  Sei^vant. 

Nuisance. 

BricJelurning — Restraint  of  lawful  Buitness  by  Injunction. — Brick- 
making  being  a  useful  and  necessary  business/  and  necessarily  exercised 
near  towns,  the  burning  of  bricks,  an  essential  part  of  the  business,  is  not 
a  nuisance  per  $e :  Huckenstine*s  Appeal^  70  Pa. 

Although  an  useful  employment  may  produce  discomfort  or  injury 
to  those  near  to  it,  it  does  not  follow  that  it  should  be  restrained  :  LI. 

The  aid  of  a  court  of  equity  is  not  of  right  but  of  grace;  to  be 
extended  only  where  its  exercise  is  certainly  just,  wise  and  proper :  Id. 

In  a  question  of  restraining  a  lawful  business,  a  court  of  equity  will 
consider  the  customs  of  the  people,  the  characteristics  of  their  business, 
the  common  uses  of  property  and  the  peculiar  circumstances  of  the 
place :  Id. 

In  this  case  an  injunction  against  a  brick-kiln  as  injuring  a  vineyard 
and  residence  was  refused  :  Id. 

Partnership.     See  BilU. 

Deed — Treatment  of  Real  Estate  as  held  in  Common  or  in  Partner- 
ship. — A  deed  to  persons  as  tenants  in  common,  who  are  partners,  must, 
as  to  purchasers  of  the  title  and  creditors  having  liens  on  it,  stand  as 
the  foundation  of  their  rights  and  govern  in  distributing  the  proceeds 
of  a  sale  of  the  title :  Ebbert's  Appeal^  70  Pa. 

As  to  creditors,  the  effect  of  such  deed  cannot  be  changed  by  parol 
evidence,  and  the  land  converted  into  partnership  assets,  so  as  to  affect 
the  liens  of  otherwise  preferred  crediti^rs :  Id. 

As  between  the  partners,  a  trust  may  result  to  the  firm  and  the 
proceeds  of  the  land  be  assets  of  the  partnership,  when  they  so  treated 
the  title  and  paid  for  it  from  partnership  funds :  Id. 

Partners  can  direct  the  application  of  the  firm  funds,  and  secure 
their  identity  in  the  kind  of  title  they  take  for  them :  Id. 

If  they  take  the  title  as  tenants  in  common,  they  give  character  to 
the  title  as  to  those  who  afterwards  deal  with  them :  Id. 

Upon  a  purchase  by  B.  &  M.  from  the  plaintiffs  of  goods  for  a  pro- 
posed new  firm  of  B.  &  Co.,  B.  &  M.  represented  that  B.  was  to  be  a 
member  of  said  firm  in  about  six  weeks ;  whereupon  the  goods  were  sold 
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to  B.  &  M.,  and  the  note  of  B.  &  Co.  taken,  for  the  amount.  Snch 
partnership  was  never  in  fact  formed,  but  no  notice  of  that  fact  was  given 
to  the  plain tiflfo,  until  after  the  delivery  of  the  goods  and  the  receipt  of 
the  note.  Held,  that  these  facts  established  a  legal  liability  on  the  part 
of  M.  That  although  the  agreement  was  that  the  partnership  should 
not  commence  until  a  future  day,  and  the  agreement  was  never  carried 
out,  yet  the  purchase  itself  was  a  qvMsi  partnership  transaction  ;  and  it 
having  heen  expressly  sanctioned  by  M.,  that  he  was  estoppefl  from  dis- 
puting his  liability  :  Stiles  et  cU,  ▼.  Meyer,  impleaded,  dec,  64  Barb. 

Pleading. 

Arrest  of  Judgment — Estoppel, — Where  the  error  alleged  is  m  arrest- 
ing judgment,  the  Supreme  Court  will  not  look  to  the  testimony  for 
aid  in  pronouncing  on  the  judgment  of  the  court  below :  Aronson  v. 
CL  and  F.  RaUroad  Cb  ,  70  Pa. 

If  the  declaration  be  sound,  the  plaintiff  is  generally  entitled  to  judg- 
ment: Id, 

A  declaration  was  against  defendants  for  loss  of  goods  as  carriers : 
after  verdict  it  was  to  be  presumed  that  this  was  made  out :  Id, 

In  another  action  for  the  loss  of  the  same  goods  against  the  defend- 
ants as  warehousemen,  the  plaintiff  would  be  estopped  by  his  allegation 
that  they  were  carriers :  Id, 

Kailroad.     See  Muster  and  Servant, 
Receiver. 

Suit  ag(\inst  Assignee — Statute. — Action  by  a  receiver  against  the 
assignee,  under  an  assignment  for  the  benefit  of  creditors,  of  a  judgment- 
debtor,  to  recover  damages  resulting  to  a  judgment-creditor  for  the  fail- 
ure of  the  assignee  to  properly  discharge  his  duty  under  the  trust. 
Held,  that  the  action  could  only  be  sustained  at  the  suit  of  the  party 
injured,  or  his  assigns :  La  FoUett  v.  Akin,  36  Ind. 

Held,  also,  that  the  205th  section  of  the  code  (2  G.  &  H.  153)  only 
authorizes  the  court  to  empower  the  receiver  to  bring  suit  where  the 
party  whose  effects  he  receives  could  have  brought  the  action,  save,  per- 
haps, in  exceptional  cases :  Id, 

Sale.     See  Vendor, 

Conditional  Sale — Rescission — Tender  of  Certificate. — Greorge  sold 
stock  to  Bradcn,  and  agreed  that  he  would  take  it  back  and  return  the 
price  if  requested,  and  delivered  a  certificate.  Held,  that  Braden  could 
recover  the  price  without  tendering  the  certificate ;  but  that  he  must 
surrender  the  certificate  to  George  or  file  it  in  court,  before  execution 
could  issue  :   George  v.  Braden,  70  Pa. 

TowNsnip  Trustee. 

Title  to  Money  in  his  Hands  — A  township  trustee  is  not  a  mere  bailee 
of  the  money  that  comes  into  his  hands  by  virtue  of  his  office.  He  is 
liable  to  account  for  and  pay  it  over,  whether  the  same  be  stolen  or 
burned  without  his  fault  or  loaned  out.  The  legal  technical  title  to  the 
money  in  his  hands  is  in  himself :  Rock  and  Another  v.  Stinger,  86  Ind. 

Fromissory  Note. — In  an  action  upon  a  promissory  note,  an  answer 
that  the  money  forming  the  consideration  for  the  note  was  township  and 
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school  money,  oomiog  into  the  hands  of  the  plaintiff  by  virtue  of  his 
office  as  township  trustee,  and  unlawfully  loaned  by  him  to  the  defend- 
ants, and  that  since  said  loan  the  plaintiff  had  vacated  his  office,  consti- 
tuted no  defence  to  the  suit :  Id, 

Trespass.    See  Equity. 
Trust. 

ResuUing  7}rust — Mortgage — Merger, — Where  a  third  party  pays  the 
purchase-money  to  the  grantor  for  the  grant^ee  of  lands  at  the  time  of  the 
conveyance,  upon  a  parol  agreement,  without  fraudulent  intent,  with  the 
grantee,  that  the  grantee  shall  hold  the  land  in  trust,  as  security  for  the 
payment  of  such  money  to  such  third  party,  a  resulting  trust  arises  in 
fkvor  of  such  third  party  and  against  the  assignee  of  a  prior  judgment 
who  is  the  purchaser  of  said  land  at  sheriff's  sale  on  execution  issued 
upon  said  judgment  rendered  prior  to  the  said  conveyance  and  payment 
of  money,  who  has  full  knowledge  of  the  said  agreement  and  payment 
of  money.  But  if,  after  said  payment  by  said  third  party  and  the  agree- 
ment between  him  and  the  grantee,  said  third  party  receives  the  note 
of  the  grantee,  and  a  mortgage  on  said  land,  as  security  for  the  pur- 
chase-money so  paid  by  said  third  party,  he  thereby  converte  the 
equitable  estate  he  held  in  the  land,  not  into  an  express  trust,  but  into 
a  mere  debt  secured  by  mortgage,  and  subject  to  the  lien  of  the  prior 
judgment:  MUliken  and  Others  v.  jETam,  36  Ind. 

A  resulting  or  implied  trust  cannot  be  created  or  reserved  by  parol :  Id. 

A  mortgage  takes  effect  from  the  time  of  its  delivery  :  Id, 

Vendor  and  Purchaser. 

Lease  with  Stipulation  of  Right  to  Purchase — Assignment  of  Lease, 
— A  lease  contained  a  stipulation  that  the  lessee  at  the  end  of  the  time 
might  have  a  conveyance  of  the  premises  at  a  specified  price ;  he  assigned 
the  lease ;  hdd^  that  the  assignee  was  entitled  to  a  conveyance  :  Napier 
V.  Darlington,  70  Pa. 

Such  stipulation  is  not  merely  a  personal  covenant  but  a  right,  which 
may  be  transferred  to  his  vendee,  and  enforced  at  his  election^  as  if  the 
contract  had  been  absolute  :  Id, 

The  stipulation  was  a  continuing  offer  to  sell,  and  when  accepted  by 
the  lessee,  a  contract  of  sale  was  completed :  Id. 

In  an  ejectment,  the  plaintiffs  recovered  a  verdict  to  be  released  on 
the  defendant  paying  into  court  the  sum  found  as  purchase-money  of 
the  whole  tract,  to  be  taken  out  by  the  plaintiffs  on  their  filing  a  deed 
to  the  defendant  of  the  premises.  The  defendant  paid  in  the  sum,  and 
the  plaintiffs  filed  a  deed  purporting  to  convey  the  whole  tract.  It  being 
ascertained  that  the  plaintiffs  were  the  owners  but  of  f ,  the  defendant 
was  allowed  to  take  out  f  of  the  money  paid  in,  and  the  plaintiffs  to  file 
a  deed  conveying  but  f :  Id. 

Warranty  of  Land — Opening  of  Highway  nflt  an  Eviction, — When 
land  is  sold  with  general  warranty,  the  opening  of  a  public  highway  in 
virtue  of  eminent  domain,  is  not  an  eviction  which  will  entitle  the  vendee 
to  maintain  an  action  for  breach  of  the  covenant:  Peck  et  al,  v.  Jones, 
70  Pa. 

A  defect  or  encumbrance  not  known  to  the  vendee  when  he  accepts 
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the  deed,  is  a  defence  to  a  bond  for  purchase-money,  although  there  be 
a  general  warranty  :  Id. 

Knowledge  or  ignorance  of  an  encumbrance,  or  of  a  defect  not  appear- 
ing on  the  face  of  the  title,  is  immaterial :  LI. 

In  an  action  on  an  agreement  of  sale,  the  vendee  cannot  defalk  from 
the  purchase-money  on  account  of  a  public  road  upon  land  which  the 
owner  covenanted  to  sell  and  convey  :  Id, 

Title — Covenant  to  cwivey  free  from  Encumbrances. — The  defendant, 
by  a  written  contract,  agreed  to  sell  to  the  plaintiff,  for  $15,000,  certain 
premises  which  it  had  purchased  at  a  foreclosure  sale ;  aild  that  on  a 
day  named,  upon  receiving  from  the  plaintiff  $5000  and  a  bond  and 
mortgage  for  the  balance  of  the  purchase -money,  it  would  execute  and 
deliver  to  him  or  his  assigns,  a  proper  deed  of  conveyance  of  the  pre- 
mise^,  **  free  from  all  encumbrances."  On  the  day  of  performance,  the 
plaintiff  offered  to  perform  on  his  part,  and  the  defendant  tendered  a 
deed.  But  it  appearing  that  prior  to  the  foreclosure  of  the  mortgage 
under  which  the  defendant  claimed  to  have  acquired  title,  the  mortgagor 
had  died,  leaving  a  will,  by  which  he  devised  the  mortgaged  premises 
to  certain  of  his  children  for  life,  with  remainder  to  his  grandchildren, 
and  that  such  grandchildren  were  not  made  parties  to  the  foreclosure 
suit,  the  plaintiff  refused  to  accept  a  conveyance.  » 

Heldy  1.  That  the  grandchildren  of  the  mortgagor  had  an  interest,  as 
remaindermen,  in  every  portion  of  his  eltate,  capable  of  being  ascer- 
tained whenever  the  prior  estate  should  terminate. 

2.  That  the  trustees  under  the  will  did  not,  and  could  not,  represent 
such  future  estate  of  the  grandchildren,  at  the  date  of  the  foreclosure 
suit. 

3.  That  although  such  interest  might  have  been  foreclosed,  by  mak- 
ing the  grandchildren  parties  to  the  foreclosure  suit,  yet  as  they  were 
not  parties  to  the  action,  their  right  to  assert  their  title,  at  the  proper 
time,  remained  outstanding. 

4.  That  the  insolvency  of  the  estate  of  the  mortgagor  did  not  affect 
the  question. 

5.  That  the  title  which  the  defendant  contracted  to  convey  was  not 
free  and  clear  of  all  encumbrance,  and  the  plaintiff  rightfully  refused  to 
accept  the  deed  :  Leggett  v.  The  Mutual  lAfe  Ins.  Co.  of  New  York,  64 
Barb. 

Will.     See  Husband  and  Wife. 

Witness. 

Husband  and  Wife. — At  common  law,  where  the  husband  was  ex- 
cluded as  a  witness  on  the  ground  of  interest,  the  wife  was  also  excluded. 
The  statute  has  not  changed  the  rule  that  husband  and  wife  are  inoom- 
pent  witnesses  for  or  against  each  other.  Where  the  husband  is  made 
a  party  to  answer  to  an  assignment  by  him  of  a  cause  of  action  to  the 
plaintiff,  and  the  assignment  is  not  questioned,  the  wife  may  testify  as 
to  other  matters ;  but  where  the  husband  has  a  pecuniary  interest  in  the 
result  of  the  action,  she  cannot  be  a  witness  :  Stanley/  y.  Stanton^  86  Ind. 

Interest,  or  bias,  although  they  may  be  taken  ^into  ooDsideratioD  in 
weighing  the  yalue  of  evidence,  do  not  disqualify  a  witness :  Arend  v. 
The  Liverpool^  New  York,  <fcc.,  Steamship  Company^  64  Barb. 
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Having,  in  our  two  former  articles,  undertaken  to  inquire  why 
a  lail^er  should  be  educated,  and  in  what^  before  his  admission  to 
the  bar,  the  subject  would  obviously  be  left  incomplete  without  a 
few  words  upon  another  branch  of  the  inquiry,  and  that  is  Kow  muchj 
or  to  what  extent  should  this  education  be  carried  to  fit  a  young 
man  for  such  admission.  And  in  the  first  place,  it  is  not  possible, 
in  the  nature  of  things,  that  he  should  know  much  of  law  in  the 
time  he  is  expected  to  devote  as  a  student,  even  if  it  be  five  years 
— the  longest  time,  we  believe,  required  by  any  of  the  courts  for 
admission.  The  field  is  so  vast,  the  subjects  so  infinite,  and  the 
human  memory  by  which  what  he  does  have  of  any  of  these  is 
retained,  is  so  limited  and  fellible,  that  a  student  could  not,  if  he 
would,  lay  up  a  store  of  legal  learning  which  could  serve  him,  to 
any  considerable  extent,  as  the  knowledge  he^will  have  to  use, 
when  he  comes  to  meet  the  various  calls  which  a  lawyer,  in  prac- 
tice, has  to  answer.  The  most  that  a  student  can  acquire  in  his 
preparatory  course,  is  to  know,  generally,  what  is  embraced  under 
the  head  of  Law,  whether  and  where  a  pajrticular  subject  is  treated 
of,  and  to  have  his  powers  of  attention,  discrimination  and  judg* 
ment  so  trained  by  exercise  and  discipline,  that  he  can,  by  exami-, 
nation,  readily  discover  what  the  law  is,  how  it  applies  to.  the 
question  he  is  to  solve,,  and  thus  form  a  judgment  in  the  matter, 
which  it  will  be  safe  for  him  to  follow.  The  business  of  a  student 
is  not  to  load  down  his  memory,  but  to  quicken,  strengthen  and 
find  out  how  to  use  every,  power  that  he  has  got.     That  is  educa^ 
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tion.  He  may  gain  much  and  useful  knowledge  in  doing  this,  and 
the  more  he  trains  and  brings  these  powers  into  activity,  the  more 
easily  he  acquires  knowledge,  until  the  proper  use  of  these  powers 
becomes  instinctiye  and  automatic,  as  it  were,  in  aiding  him  in 
getting  and  using  new  knowledge  as  he  needs.  There  is  no  calling 
or  profession  in  the  world  which  requires  so  many  and  such  variety 
of  a  man's  best  powers  of  intellect  as  that  of  the  law.  A  lawyer 
has  to  deal  with  all  8<N*ts  of  sulyects,  and  all  sorts  of  men.  Nor 
can  he  content  himself  with  a  mere  superficial  understanding  of  a 
matter.  The  very  nature  of  his  employment  implies  that  he  has 
an  antagonist  to  engage  with,  whose  duty  and  interest  it  is  to  cri- 
ticise and  examine  his  positions,  and  expose  their  fallacy  or  weak- 
ness, and  he  cannot  afford,  if  he  would,  to  deal  loosely  or  carelessly 
with  a  matter  intrusted  to  him.  Now  to  do  this  with  effect,  requires 
the  possession  and  command  of  a  man's  active  as  well  as  his  reflect- 
ive powers.  Both  must  be  ready  at  his  call.  And  it  is  in  this 
way,  that  he  turns  his  stores  of  acquired  knowledge  to  use  and 
account.  And  the  comparative  facility  with  which  this  is  done 
often  gives  the  advantage  which  an  adroit  manager  of  cases  has 
over  one  more  learned  but  less  skilled  in  the  use  of  his  knowledge. 

It  may,  however,  be  said  that  this  training  of  the  intellectual 
Bftculties  is  the  w<»rk  of  the  school  or  the  college,  and  antedates  the 
novitiate  of  a  law  student.  If  it  were  true  that  none  but  such  as 
had  been  subjected  to  the  discipline  of  a  well  conducted  school  or 
college,  began  the  study  of  the  law,  it  would  still  be  true  that  the 
training  they  had  received,  would,  at  the  best,  be  but  imperfect.  It 
would  still  be  necessary  to  be  able  to  apply  it  on  anew  and  broader 
field.  And  wh^i  it  is  remembered,  that  not  a  few  who  study  law, 
come  to  it  withoat^any  such  previous  thorough  preparation,  we  see 
the  need  there  is  of  resorting  to  some  such  processes  as  are  made 
use  of  in  our  best  collies,  to  carry  on  their  education  with  success. 
The  difference  would  be  very  much  like  that  between  using  a  dif- 
ferent set  of  text-books.  A  treatise  on  contracts,  for  example, 
instead  of  one  on  moral  philosophy,  and  on  contingent  remain- 
ders instead  of  conic  sectiona  or  the  calculus. 

In  what  we  have  thus  far  said^  we  have  here  in  view  the  mode 
and  nature  of  the  education  of  a  student  at  law,  rather  than  the 
quantity  or  extent  of  the  matter  taught.  And  even  in  treating  of 
this,  we  do  not  propose  to  go  into  deta^  of  the  subject,  or  the 
text-books  to  be  studied.     There  are  certain  grand  divisions  of 
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law,  regarded  as  an  entire  science,  which  are  tolerably  well  defined, 
and  it  may  be  assumed  that  a  preparatory  legal  education  cannot  be 
considered  as  even  tolerably  complete,  until  the  student  shall  have 
gained  an  appreciable  amount  of  knowledge  of  each  of  these, 
lie  mast  know  something  definitely  and  accurately  of  the  law  of 
Real  Property,  of  Contracts,  of  Domestic  Relations,  of  Torts,  of 
Pleading  and  Evidence,  of  Equity  and  Criminal  Law.  This  may 
be  called  the  technical  part  of  his  education.  And  the  embar- 
rassment which  a  student  has  felt  in  attempting  to  follow  any  of 
the  treatises  on  the  study  of  the  law,  which  assume  to  point  out 
the  best  mode  of  pursuing  the  study  of  these  subjects,  has  been  in 
the  multitude  of  books  which  are  prescribed  as  desirable  or  neces- 
sary to  be  read  by  him,  to  say  nothing  of  the  uninviting  character 
of  some  of  the  books  themselves.  One  would  hardly  ask  for  a 
longer  life  than  it  would  require,  with  constant  diligence,  to  read 
the  works  recommended  by  Mr.  Hoffman  in  his  ^^  Course  of  Legal 
Study,"  "  addressed  to  students  and  the  profession  generally.*' 

These  treatises,  moreover,  are  based  upon  a  course  of  reading 
which  ignores  the  aids  and  processes  of  law  schools.  Indeed,  Mr. 
Warren  condemns  lectures  as  a  mode  of  teaching  law,  whereas,  if 
any  one  thing  has  been  learned  by  experience  in  the  matter  of  legal 
education,  it  is  that  the  same  processes  are  to  be  pursued  in  an 
elementary  course  of  instruction  in  the  law  as  in  any  other  science. 
Not  only  may  text-books  be  used  to  advantage,  but  lectures  by 
way  of  illustration  and  explanation,  if  adapted  to  the  capacity  of 
the  student,  may  be  of  immense  value  in  helping  him  to  understand 
and  apply  what  he  has  read  in  the  text-book.  So  that  if  a  law 
school  stopped  here,  its  value  and  importance  to  the  student  could 
hardly  be  overrated.  But  when  we  take  into  consideration  the  ad- 
vantage which  a  class  of  students,  who  are  pursuing  the  same  studies, 
may  be  and  are  to  each  other,  it  is  hardly  overstating  it  to  say  that 
it  can  be  supplied  in  no  other  way.  It  not  only  gives  a  life  and 
interest  to  what  can  otherwise  hardly  fail  to  be  dull  and  unattract- 
ive, to  know  that  one*s  associates  are  engaged  in  the  same  study,  and 
to  hear  them  speaking  and  conversing  upon  the  subject  upon  which 
he  is  engaged,  but  it  brightens  and  quickens  one's  apprehension 
in  respect  to  what  he  is  reading,  to  have  the  propositions  which 
he  is  expected  to  consider  brought  into  discussion  by  the  difierent 
views  expressed  by  others  with  whom  he  is  in  daily  association. 
It  is  the  attrition  of  mind  against  mind,  by  an  exercise  of  intel- 
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lectual  gymnastics.     And  this  can  nowhere  be  so  fully  or  freely 
enjoyed  as  in  a  law  school. 

In  coming  back,  then,  to  how  much  a  student  should  include  in 
a  preparatory  course,  we  are  to  be  understood  as  connecting  with 
it  the  instruction  of  a  law  school  as  one  of  the  means  of  prose- 
cuting his  education.  We  have  no  faith  in  learning  law  as  an 
apprentice  does  his  trade,  by  doing  the  same  thing  over  and  over 
again,  till  he  masters  it  by  manipulation,  independent  of  the  science 
that  lies  at  the  bottom.  A  man  may  copy  forms  till  doomsday, 
and  never  know  the  reason  of  what  h«  is  doing ;  whereas,  let  him 
first  master  the  rudimental  principles  upon  which  the  forms  and 
practice  of  the  law  depend,  and  he  will  understand  in  the  very 
first  form  he  copies  after  leaving  the  law  school  and  entering  an 
oflBce,  what  it  means  and  how  it  accomplishes  its  ends.  A  legal 
education  has  a  broader  scope  than  merely  learning  how  to  do  a 
thing.  A  lawyer  must  be  ready  to  engage  in  the  making  and  ad- 
ministering laws,  as  well  as  construing  and  interpreting  them,  and 
therefore  must  know  beforehand  something  of  the  science  of  gov- 
ernment. In  construing  and  interpreting  laws,  he  ought  to  know 
something  of  the  history  of  the  changes  through  i¥hich  the  com- 
munity, where  they  are  in  force,  have  passed,  which  led  to 
their  adoption,  and  lend  a  clue  to  the  reasons  which  originated  them. 
History,  in  that  way,  becomes  an  essential  part  of  the  study  of 
the  law,  and  that  professor  or  instructor  is  unfit  for  his  calling  who 
contents  himself  with  mere  statements  of  dry  legal  dogmas,  stripped 
of  the  life  and  spirit  which  they  draw  from  the  circumstances  under 
which  they  were  first  evolved ;  studied  in  these  relations,  one  is 
able  to  understand,  as  he  can  in  no  other  lyay,  the  harmony  and 
interdependence  which  run  through  the  leading  principles  which 
prevail  in  any  department  of  the  law.  He  begins  to  perceive  that 
what  he  sees  laid  down  in  separate  and  distinct  sections  in  a  law 
treatise  is  not  always  a  separate,  independent  legal  maxim  or  pro- 
position, which  is  to  be  remembered  only  as  a  date  or  a  name,  but 
that  it  may  serve  as  a  guiding  princi][^le  in  helping  to  understand 
and  apply  other  important  doctrines,  with  which,  to  a  less- 
trained  observer,  it  has  litUe  or  no  connection.  And  if  this  is  of 
value  to  a  student  or  lawyer  in  ascertaining  what  has  once  been 
settled  as  law,  it  is  hardly  less  so  in  aiding  him  to  keep  up  with 
the  law  as  it  grow%.  We  do  not  suppose  a  student  will  be  ready 
to  do  tJ^is  while  a  student,  but  if  he  is  properly  taught,  he  is  put 
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upon  a  track  which  in  due  time  enables  him  to  forecast,  as  it  were, 
the  new  dogmas  of  the  law  as  they  are  needed  to  supply  existing 
defects.     A  single  word  will  explain  what  we  mean.     Everybody 
who  has  watched  the  progress  of  the  law,  must  have  observed  that 
from  time  to  time  questions  arise,  for  the  solution  of-  whiph  the 
courts  have  no  precedent  to  guide  them.     In  some  cases  they  are 
able  to  trace  enough  of  analogy  to  what  has  been  decided  to  draw 
a  consistent  rule  for  settling  the  particular  case  before  them.     In 
these  investigations  they  are  often  led  to  see  that  a  new  principle 
is  needed  to  meet  a  new  and  peculiar  state  of  facts,  and  they  throw 
it  out  as  a  something  which  may  be  law  without  assuming  it  to  be 
such.    Another  court,  or  the  same  oourt  at  another  time,  and  from 
a  different  point  of  view,  are  led  to  embrace  the  same  idea,  till 
after  several  tentative  hints  and  suggestions  of  what  the  rule  ought 
to  be,  it  is  boldly  enunciated  and  accepted  as  law,  and  nobody 
doubts  it  afterwards.     To  do  this,  however,  successfully,  tlie  court 
must  first  understand  the  genius  of  the  people,  what  they  need, 
and  what  they  are  ready  to  accept  as  law.     They  must  know  what 
the  law  is,  that  the  new  rule  should  not  clash  with  existing  ones. 
They  must  know,  outside  of  what  they  see  and  hear  in  the  court- 
room, what  the  social,  moral  and  political  condition  of  the  people 
is,  and  what  are  the  wants  of  their  business  and  the  exigencies  to 
which  they  are  subjected  by  climate,  soil  and  other  influences  by 
which  they  are  surrounded.     This  implies,  indeed,  a  maturity  of 
knowledge  as  well  as  of  thought  and  judgment,  which  is  not  to  be 
expected  in  a  student.    But  to  gain  these  implies  a  course  of  read- 
ing, study  and  reflection  which  is  open  to  every  man  of  liberal  cul- 
ture, young  as  well  as  old.     And  if  a  student  at  law  will,  outside 
of  his  technical  studies,  read  history,  political  economy  and  moral 
science,  he  will  be  gathering  up  the  very  kind  of  knowledge  which 
he  will  bring  to  bear  upon  new  questions  as  they  arise  in  meeting 
the  demands  which  are  to  be  made  upon  him  in  performing  the 
duties  which  his  profession  devolves  upon  him.     In  this  way  he 
learns  to  be  a  co-worker  with  the  courts  themselves,  and  helps  to 
guide  them  in  their  researches.     The  earlier  he  begins  to  train 
and  prepare  himself  for  this  high  duty,  the  sooner  and  the  more 
sure  he  is  to  win  the  position  at  the  bar,  where  he  can  make  his 
power  and   influence  felt.     Speaking  of    another   subject,  Mr. 
Maine  uses  language  which  is  applicable  to  this :  '^  English  law  is 
in  fact  confided  to  the  custody  of  a  great  corporation  of  which  the 
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bar,  not  the  judges,  are  far  the  largest  and  most  influential  part. 
The  miyority  of  the  corporators  watch  over  every  single  change  of 
the  body  of  principle  deposited  with  them,  and  rebuke  and  practi- 
cally disallow  it,  unless  the  departure  firom  precedent  is  so  Blight 
as  to  be  almost  imperceptible." — (Village  Communities.) 

But  we  have  already  said  enough,  though  far  less  than  what  the 
subject  demands,  to  show  how  broad  must  be  the  preparation  of  a 
student  who  hopes  ta  command  honorable  success  in  his  profession. 
He  must  regard  it  as  a  liberal  science,  and  worthy  of  his  best 
efforts  and  his  highest  aims.  And  there  is  another  process  of 
training,  through  which  he  must  pass,  in  order  to  succeed,  and 
that  is  in  knowing  men  and  how  to  deal  with  them.  In  the  first 
place,  he  should  know  what  belong<«  to  a  gentleman,  and  should 
never  compromise  his  claim  to  be  one.  There  is  no  power  at  the 
bar  so  potent  for  success  on  all  occasions  as  a  self-relying  courtesy. 
A  lawyer  degrades  himself  and  his  profession  every  time  he  so 
far  forgets  himself  as  to  fret  and  grow  angry  or  petulant  in  the 
conduct  of  a  case.  He  cannot  afford  to  quarrel  with  the  court. 
He  ought  not  with  the  bar. 

If  it  18  said  thia  courtesy  is  a  gift,  like  a  fine  figure  or  musical 
voice,  the  answer  is;  if  a  young  man  has  a  decent  share  of  com- 
mon sense  and  good  temper,  there  is  no  difSculty  in  training  and 
educating  him  to  be  courteous  and  gentlemanly  in  whatever  he 
does  as  a  lawyer.  And  here  let  us,  in  conclusion,  say,  there  is  no 
school  that  we  know  of  so  well  calculated  to  educate  a  young  man 
in  all  the  respects  of  which  we  have  spoken,  as  a  good  law  school. 
In  that  is  embraced  a  good  library,  good  instructors  and  a  body  of 
ingenuous  young  men  who  come  together  for  a  common  end,  with 
high  purposes  and  generous  motives,  old  enough  to  know  what  is 
due  from  one  gentleman  to  another,  and  free  and  independent 
enough  to  rebuke  rudeness  or  coarseness  in  any  of  their  number, 
and  to  imprint  lessons  of  propriety  upon  the  minds  and  memories 
of  the  most  reckless  among  them.  That  schools  of  common  law 
are  peculiarly  an  American  institution  is  probably  known  to  our 
readers.  That  we  have  among  them,  if  it  is  not  true  of  all  of 
them,  some  whose  training  and  modes  of  teaching  would  justify 
all  that  is  claimed  for  such  a  school,  as  a  place  for  preparation  for 
the  bar,  we  need  no  further  evidence  than  the  characters  of  the 
men  who  have  gone  out  from  them.  Emobt  Washburn. 
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RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Vermont, 

UORACE  AUSTIN  and  otuers  r.  THE  ROTLAXD  RAILROAD  COM- 
PANY AND  OTHERS. 

A  tenant  in  commoB  wrongfully  excluded  by  his  co-tenant  from  possession  of 
the  common  property  may  ordinarily  maintain  ejectment  for  his  interest. 

One  moiety  of  land  was  held  by  a  railroad  company  in  (be  and  the  other  moiety 
by  a  tenant  for  life.  The  railroad  company  acquired  the  life  estate  and  then  built 
its  road  over  the  land.  After  the  expiration  of  the  life  estate  the  remainder-man 
l>rou(;ht  ejectment  to  recover  possession  of  the  land  jointly  with  the  company. 
Hetd^  that  the  action  would  not  lie. 

The  building  of  the  road  by  the  company  while  it  had  the  exclu^tive  right  of 
possession  was  a  lawful  uw  of  its  own  property  and  eonM  not  Iw  chiioged  into  an 
unlawful  ouster  of  the  plaintiff  by  his  subsequently  accrued  right  of  joint  posses- 
sion. The  circumstances  of  such  a  case  take  it  out  of  the  ordinary  rule,  and  the 
plaintiff  is  remitted  to  his  statutory  remedy  for  damages. 

The  lot  was  on  the  shore  of  Lake  Cham  plain.  During  the  time  of  the  railroad 
company's  exclusire  possession  it  built  a  wharf  out  into  the  lake  lieyond  low-water 
tnark.  Held^  that  plaintiffs  had  no  right  or  interest  in  this  wharf,  and  it  must  be 
excluded  in  assessing  the  value  of  their  estate  in  the  lot. 

The  owner  of  land  in  Vermont  bordering  on  Lake  Champlain  has  no  title  below 
low-water  mark  except  by  statute,  which  gires  him  the  right  to  build  a  wharf  or 
dock  in  front  of  his  land.  Therefore  this  wharf  was  not  a  building  on  plaintiff's 
land,  nor  an  accretion  to  it  in  the  legal  tense ;  it  was  a  mere  abutting  against  it 
by  a  structure  built  outside  of  it. 

This  was  an  action  of  ejectment.  The  facts  are  stated  in  the 
opinion. 

W.  G.  Snaw  and  £.  J.  Phelps^  for  plaintiff,  cited  McAuley  v. 
Western  Vt.  E.  B.  Co.,  33  Vt.  311 ;  Kvapp  v.  McAuley,  39  Vt. 
•275 ;  Blundell  v.  Catterall,  7  E.  C.  L.  152 ;  East  Haven  v.  J/e- 
mingway,  7  Conn.  186 ;  9  Conn.  37 ;  20  Conn.  117 ;  32  Conn. 
501;  1  Black  23;  7  Wallace  289;  10  Wallace  504;  29  Ind. 
364;  6  Sanf.  48;  15  Conn.  136;  1  Wash.  Real  Prop.  437. 

Daniel  MobertSj  for  defendants,  cited  28  Vt.  257 ;  Doug.  Rep. 
441;  19  N.  Y.  523;  6  N.  Y.  522;  8  Cow.  146;  Law  Reporter, 
March  1871,  p.  165 ;  15  Gray  1 ;  25  Conn.  352. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J. — The  plaintiffs  have  brought  ejectment  for  the 
recovery  of  possession  of  the  premises  in  question,  upon  thoir  title 
to  an  estate  in  remainder  under  the  will  of  their  grandfather,  who 
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died  in  1810.  By  his  will  he  gave  a  life  estate  in  water-lot  No. 
10,  in  Burlington,  to  his  two  daughters.  Avis  and  Nelly,  in  equal 
undivided  moieties,  remainder  to  the  heirs  of  each  in  the  same 
moieties  in  fee.  The  plaintiffs  are  the  children  of  Nelly,  she  hav- 
ing died  in  January  1870.  Many  years  ago  the  title  and  right 
-of  Avis  and  her  children  became  vested  in  the  defendants,  as  also 
did  the  life  estate  of  said  Nelly ;  and  they  held  the  exclusive  pos- 
session of  the  property  under  such  acquired  title  and  right.  On 
the  decease  of  said  Nelly  Austin  her  children,  the  plaintifis,  suc- 
ceeded in  remainder  to  their  rights  as  owners  in  common  with  the 
defendants  of  an  undivided  moiety  of  said  lot  No.  10.  Prior  to 
this  event,  and  while  the  defendants  were  holding  the  exclusive 
possession  of  said  lot,  their  railroad  was  duly  located  upon  it,  and 
the  whole  of  it  was  thus  appropriated,  and  has  ever  since  been 
held  and  used,  and  still  continues  to  be  held  and  used,  for  the 
ordinary,  necessary  and  legitimate  purposes  of  the  railroad.  The 
plaintiffs  have  thereby  been  excluded  from  the  possession,  occu- 
pancy and  use  thereof.  There  has  been  no  appraisal  or  payment 
of  land-damages,  as  provided  by  the  statute  laws  of  this  state,  nor 
in  any  other  way.  The  plaintiffs,  after  due  demand  of  possession, 
and  refusal  by  the  defendants,  brought  this  action. 

The  question  is,  are  they  entitled  to  maintain  it  ?  It  is  eon- 
ceded  that  the  defendants  were  rightfully  in  the  exclusive  possession 
till  the  termination  of  the  life  estate  of  said  Nelly,  as  aforesaid, 
in  1870,  and  that,  during  such  possession,  "  they  might  do  what 
they  pleased  with  the  land,  provided  they  committed  no  waste.*' 
Being  in  possession  with  such  title  and  right,  it  was  legitimate  for 
them  to  locate  and  make  the  railroad  as  was  done,  and  to  con- 
tinue it,  without  payment  of  damages  to  anybody,  up  to  the  time 
that  plaintiffs  could  assert  a  right  in  themselves,  as  against  the 
defendants.  It  was  incident  to  the  tenure  of  the  defendants,  as 
well  as  to  the  title  and  estate  of  the  plaintiffs,  that  the  railroad 
might  be  located,  made  and  used,  without  payment  of  damages  to 
the  plaintiffs,  during  the  period  of  the  defendant's  right  to  exclus- 
ive possession  in  virtue  of  such  tenure.  There  was  no  life-tenant 
to  be  regarded.  There  was  no  remainder-man  to  be  regarded,  till 
such  remainder-man's  right  to  claim  possession  was  available  to 
him.  We  think,  then,  that  all  the  reasons  for  what  was  held  in 
the  cases  of  McAuUy  v.  Railroad  Company  in  33  and  39  Vt., 
and  in  Troy  and  Bos.  E.  R.  Co.  v.  Potter,  42  Vt.  272,  apply 
with  unabated  force  in  the  present  case. 
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Saying  nothing  as  to  the  matter  of  knowledge  and  implied  assent 
on  the  part  of  some  of  the  plaintiffs,  upon  which  a  point  was  made 
in  the  argument,  it  would  seem  tha^  when  the  defendants,  in  the 
exercise  of  their  lawful  right  as  against  these  plaintiffs,  have 
located  and  made  their  road  on  the  lot  in  question,  they  should 
no  more  be  subjected  to  being  ousted,  or  to  having  the  plaintiffs 
let  into  co-possession,  than  in  case  the  plaintiffs  had  been  absolute 
owners  of  the  whole  lot  throughout,  and  had  assented  to  the  doing 
of  the  same,  without  having  the  damages  first  appraised  and  paid. 

In  the  cases  referred  to  above,  the  point  of  the  reason  against 
permitting  the  landowner  to  eject  the  corporation,  or  to  be  let 
into  possession,  joint  or  otherwise,  is,  that  the  corporation  had 
done  a  lawful  act  in  locating  and  making  the  road  through  the 
land  in  question,  without  first  having  the  damages  appraised  and* 
paid.  In  those  cases  the  lawfulness  of  the  act  resulted  from  the 
consent 'of  the  landowner.  In  the  case  before  us,  the  act  was 
equally  lawful,  it  having  been  done  by  the  party  lawfully  in  ex- 
clusive possession,  and  who  might  lawfully  do  it  in  virtue  of 'its 
title  and  estate  in  the  premises.  This  being  so,  we  think  it  would 
contravene  both  the  reasons  and  the  rules  that  have  had  operation 
and  force  on  this  subject,  now  to  hold  that  the  lately  accrued  right 
to  the  plaintiffs,  of  availing  themselves  of  their  estate  in  the  prem- 
ises, changes  what  the  defendants  have  done  in  locating,  making 
and  maintaining  their  railroad  into  a  wrong  as  against  these  plain- 
tiffs, and  the  exclusion  of  them  from  a  co-occupancy,  into  such  an 
unlawful  ouster  as  will  entitle  them  to  maintain  this  action. 

On  the  other  hand,  the  provisions  of  our  statutes  seem  plainly 
to  indicate  the  legislative  sense  of  the  state  to  be  in  harmony  with 
the  judicial  sense,  as  manifested  in  the  decided  cases  involving,  the 
subject. 

Sect.  17,  Ch.  28,  Gen.  Stat.,  which  makes  provision  for  the  ap- 
praisal of  land  damages  in  case  the  parties  do  not  agree  about 
them,  Contemplates  that,  in  some  cases,  It^nd  may  be  taken  and 
damage  thereby  sustained  before  appraisal  shall  have  been  made, 
and  it  contains  provisions  for  the  appraisal  and  payment  of  damages 
in  such  cases,  as  well  as  in  others.  In  this  connection  it  should 
be  remarked,  that  the  provisions  of  the  statute  for  the  appraisal 
of  damages  before  the  said  road  can  lawfully  be  made,  do  not  seem 
to  contemplate,  or  to  be  adapted  to  a  case  like  the  present.  It 
does  not  fall  within  the  terms  or  the  meaning  of  sect  20  of  that 
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chapter,  'tvLich  is  applicable  onlj  to  cases  in  nrhich  damage  to  right 
of  dower,  or  estate  for  life  or  years,  is  to  be  appraised,  in  which 
cases  the  damage  to  the  reversionary  interest  may  also  be  appraisecL 

Here  was  no  estate  for  life  to  be  damaged,  for  it  was  in  the  de- 
fendants ;  and  so  it  was  not  a  case  for  appraising  damages  to  the 
interest  in  remaii^der.  Indeed,  the  inapplicability  to  this  case  of 
the  other  incidental  details,  in  the  provisions  for  the  appraisal  of 
land  damages  before  the  making  of  the  road,  enforce  the  idea  that 
cases  like  the  present  were  not  intended  to  be  subject  to  those 
provisions. 

When  we  turn  to  section  26  of  the  same  chapter,  it  is  seen  to  be 
full  and  explicit  in  provisions  for  such  cases,  thus :  '^  In  every  case 
where  a  railroad  company  have  entered  upon,  taken  possession  of, 
and  usedjand  and  real  estate  for  the  construction  and  accommoda- 
tion of  their  railroad  *  *  *  and  shall  not  have  paid  the  owner 
therefor,  nor,  within  two  years  from  such  entry,  had  the  damages 
appraised,  &c.,  the  ordinary  courts  of  law  shall  have  jurisdiction 
thereof,  to  wit :  justices  of  the  peace,  &c.,  and  the  county  court, 
&c.,  and  any  person  claiming  damages  may  bring  suit  therefor,  in 
the  usual  form,  kc„  and  shall  recover  only  actual  damages." 

This  seems  to  contemplate  that  the  company  might  have  two 
years  after  such  entry,  taking  possession  and  using,  in  which  to 
get  such  damages  appraised  pursuant  to  the  provisions  of  sec.  17. 
It  seems  difficult  to  suppose  that  it  was  contemplated  at  the  same 
time,  that  in  the  mean  time  they  should  be  liable  to  be  ousted  by 
action  of  ejectment.  We  think  that  the  alternative  remedy  pro^ 
vided  in  section  26  clearly  indicates  that,  after  the  lapse  of  said  two 
years,  without  such  appraised  having  been  made,  not  by  ousting  the 
company  by  action  of  ejectment,  but  by  suit  for  damages,  the 
landowner  is  to  get  what  he  would  have  realized  as  the  fruit  of  the 
proceeding  provided  in  section  17. 

These  provisions  of  the  statute  seem  to  recognise  the  peculiar  char- 
acter of  the  subject-matter,  much  as  the  courts  have  recognised  and 
regarded  it,  in  *our  own  and  in  other  states,  A  most  marked 
instance  of  such  recognition  is  the  case  of  Sturgi»  v.  Miller^  31  Vt. 
1.     The  same  is  true  of  the  other  cases  above  referred  to. 

We  concur,  then,  in  holding  that,  in  the  case  as  it  is  now  before 
us,  the  plaintiffs  are  not  entitled  to  have  a  judgment,  giving  them 
co-possession  with  the  defendants  of  the  land  in  question.  In  the 
views  thus  presented,  we  design  to  propound  only  the  law  of  the 
present  case,  leaving  cases  made  up  of  other  elements,  and  charac- 


Digiti 


zed  by  Google 


AUSTIN  r.  RUTLAND  RAILROAD  CO.  419  ^ 

terized  by  different  features,  to  abide  such  consideration  as  may 
feem  meet  nrhen  they  shall  be  before  the  court  for  adjudication. 

In  holding  as  we  do  in  this  case,  we  are  not  unmindful  that  a 
party,  in  ordinary  cases,  unaffected  by  peculiar  statutory  provisions, 
would  be  entitled  to  maintain  ejectment  against  his  co-tenant,  when 
wrongfully  excluded  from  the  possession  of  the  common  property 
by  such  co-tenant. 

We  put  this  decision  on  the  ground,  as  above  indicated,  that  the 
subject-matter  (when  regarded  with  reference  to  the  law  ordinarily 
governing  the  action  of  ejectment  in  its  origin  and  development) 
is  extraordinary  and  pe(Juliar — that  the  property  was  lawfully  put 
to  its  present  use  by  the  defendants,  as  against  these  plaintiffs — 
that  special  statutory  provision  is  made  for  ample  remedy  in  such  a 
case,  and,  having  reference  to  the  public  interests  involved  in,  and 
affected  by,  the  construction  and  operation  of  railroads;  and,  in 
view  of  what  has  been  held  in  other  cases  standing  upon  the  same 
reasons,  it  is  fairly  to  be  assumed  that  such  statutory  provision  for 
remedy  was  intended  to  supersede  the  common  remedy  by  action 
of  ejectment,  which  is  available  in  ordinary  cases  between  tenants 
in  common. 

We  have  not  deemed  it  advisable  to  enter  upon  a  discussion  of 
the  question,  whether  the  plaintiffs  would  have  a  lien  for  the  dam- 
ages recovered  by  them  under  said  section  26,  as  our  attention  was 
not  called  to  it  in  the  argument,  except  by  a  passage  in  the  brief  for 
defendants — that  '*  plaintiffs'  right  to  full  damages  are  reserved  to 
them  by  a  specific  lien  on  the  lands,"  citing  said  sections  17  and 
26,  Gen.  St.  ch.  28.  Of  course,  aside  from  such  resource,  they 
would  have  all  the  rights  of  any  judgment-creditor  for  enforcing 
judgment  against  a  judgment-debtor. 

IL  The  case  presents  another  and  distinct  feature,  viz. :  within 
tlie  period  of  the  defendants'  exclusive  possession  of  said  lot,  the 
defendants,  in  the  construction  of  said  railroad,  and  for  the  laying  of 
necessary  tracks,  had  filled  in  with  earth  a  distance  of  110  feet 
into  the  lake,  beyond  the  original  water-boundary  of  said  lot, 
and  had  built  a  dock  extending  still  further  into  the  lake. 

It  is  claimed  for  the  plaintiffs,  that  said  made  land  and  dock  are 
embraced  within  the  osteite  which  they  own  under  said  will  of  their 
grand&ther.  The  township  of  Burlington,  in  the  original  location 
and  survey,  was  bounded  west  "on  the  shore  of  Lake  Champlain." 
The  lot,  in  its  original  location  and  survey,  and  as  it  was  described 
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in  the  proprietor  s  records,  contained  twenty  rods  of  land,  bounded 
on  the  north  by  the  south  line  of  South  street,  east  by  the  west 
line  of  Water  street ;  being  fifty  links  in  width  on  said  Water 
street,  and  bounded  "  west  by  the  waters  of  Lake  Champlain." 
In  the  year  1800  that  lot,  thus  bounded,  became  the  property  of 
said  testator.  It  remained  unchanged  in  that  respect,  and  in  the 
condition  of  its  water-front,  during  the  life  of  the  testator,  and  up 
to  the  time  when  the  defendants  made  said  additions  of  land  into 
the  water  of  the  lake.  Neither  the  testator,  nor  any  one  under 
him,  made  any  erections  or  structures  on  the  water-front,  in  the 
character  of  pier,  dock,  wharf  or  storehouse.  So  nothing  had 
been  done  in  the  nature  of  asserting  or  exercising  any  right  in 
those  respects,  as  appertaining  to  that  lot,  in  reference  to  the 
lakes  for  any  purpose.  The  testator  enclosed  and  occupied  during 
his  life  only  the  east  half  of  said  lot ;  defendant's  counsel  under- 
stand that  lot  No.  10  extended  to  low-water  mark,  and  that  the 
estate  of  the  plaintiffs  extends  to  the  same  line.  The  right  of  the 
plaintiffs  is  thus  conceded  to  the  utmost  limit  of  title  and  owner* 
ship  in  the  soil  known  to  the  law,  as  shown  by  the  text-books  and 
decided  cases,  whether  in  the  nature  of  a  corporeal  or  incorporeal 
hereditament.  All  that  can  be  claimed  for  the  plaintiffs,  as  the 
ground  of  their  alleged  title  and  interest  in  the  made  land,  is  the 
right  that  the  owner  of  said  lot,  as  it  originally  was,  had  to  pass  to 
and  from  the  waters  of  the  lake  within  the  width  of  the  lot,  as  it 
bordered  on  and  was  washed  by  said  waters.  It  is  not  denied  that 
the  lake  is  "  navigable  water,"  in  the  sense  of  the  law  governing 
public  and  private  rights  in  respect  thereto.  There  is  no  occasion 
therefore  to  discuss  or  decide  whether  the  common  law  of  England, 
or  of  Massachusetts,  or  of  Connecticut,  or  of  any  other  state,  is 
the  common  law  of  Vermont  as  to  such  rights.  We  remark,  how- 
ever, that  there  is  no  common  law  of  Vermont,  by  which  the 
owner  of  land  bounded  on  Lake  Champlain  has  a  right,  beyond 
Jow-water  mark,  to  appropriate  as  his  own  the  bed  of  the  lake. 
Neither  the  legislature  nor  the  courts  have  recognised  any  such 
right  except  as  it  has  been  conferred  by  act  of  legislation.  And  the 
whole  course  of  legislation  on  the  subject  indicates  that  there  was 
no  such  right  by  any  kind  of  common  law  in  this  state :  see  Act  of 
1802,  granting  to  the  Burlington  Bay  Wharf  Co.  the  privilege  of 
erecting  and  continuing  a  wharf.  Also  the  Act  of  1825,  giving  the 
right  to  Messrs.  Keyes  to  extend   a  wharf  into  the  lake  from 
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low-water  mark.     Also  Acts  No.  41  and  No.  42,  in  1826,  of  a 
similai^character. 

The  matter  had  thus  proceeded  up  to  1889,  when,  in  the  revised 
statutes  of  that  year,  sect.  7,  ch.  6y,  it  was  enacted,  that :  "  All 
persons  who  may  have  erected  any  wharves,  &c.,  agreeably  to  the 
provisions  of  any  grant  heretofore  made,  or  agreeably  to  the  pro- 
visions of  this  chapter,  their  heirs  and  assigns,  shall  have  tho 
exclusive  right  to  the  use,  benefit  and  control  of  such  wharves,  &c., 
for  ever."  This  seems  plainly  to  show  the  idea  of  the  legislature 
to  have  been,  that  the  right  to  build  a  wharf  or  other  structure 
beyond  the  land  of  the  riparian  owner,  into  the  water  of  the  lake, 
depended  on  a  legislative  grant,  either  shown  or  presumed.  And  . 
the  same  is  clearly  shown  by  the  preceding  sec.  5.,  viz. :  "  Any 
person  owning  lands,  adjoining  Lake  Champlain,  may  erect  any 
wharf  or  store-house,  and  extend  the  same  from  the  land  of  such 
person  in  a  direct  course  into  Lake  Champlain  *  *  *  between  the 
lands  of  such  person  and  the  channel  of  the  lake.**  This  contem- 
plates that  the  right  to  build  into  the  lake  "  from  the  land,"  &c., 
is  given  by  that  provision  of  the  statute. 

There  is  no  ground  for  claiming  that  those  general  legislative 
enactments  were  only  in  affirmance  of  already  existing  common 
law  of  the  state ;  for,  not  only  does  the  fact  of  such  legislation, 
and  the  terms  and  provisions  of  it,  discountenance  such  claim,  but 
the  special  legislation  that  had  preceded  it,  and  which  is  emphatically 
recognised  in  said  sec.  7,  ch.  59,  Rev.  St.,  is  altogether  incon- 
sistent with  it.  The  right,  then,  that  existed  in  the  testator,  as 
owner  of  lot  No.  10,  was  not  a  right  appurtenant  to  the  lot  to 
build  into  the  lake  in  front  of  it.  He  had  only,  and  at  most,  so 
far  at  the  lake  was  concerned,  a  right  in* common  with  all  other 
persons,  to  use  the  waters  of  the  lake  in  any  proper  way,  and  for 
any  proper  purpose.  As  the  absolute  owner  of  said  lot,  he  had 
the  exclusive  right  to  use  it  in  passing  to  and  from  the  lake.  But 
this  gave  him  no  peculiar  or  additional  right  as  to  the  lake  itself. 
Of  course  it  cotdd  not  give  him  title  to  erections  or  structures  made 
by  othera  beyond  the  limits  of  his  own  land.  If,  in  making  such 
erections  and  structures,  others  should  violate  any  right  of  his,  as 
owner  of  the  land  to  low-water  mark,  he  could  seek  redress  in  some 
proper  way,  but  not  by  action  based  on  his  right  as  the  owner  of 
them.  If  they  should  be  a  nuisance,  in  the  legal  sense,  the  abate- 
ment of  them  might  be  invoked  by  a  proceeding  proper  for  that 
purpose.     The  doctrines  of  the  la^  as  applicable  to  this  feature  of 
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the  case  are  well  developed  and  applied  in  Gould  v.  IIucL  Rw.  R. 
R.  Co.,  2  Seld.  (6  N.  Y.)  522,  and  in  Pre%t.  ^c.  HarofCol  v. 
Stearns,  16  Gray  1 ;  also  in  Patt.  ^  Newark  R.  R.  Co.  v.  StevenSy 
10  Am.  Law  Reg.  N.  S.  165/ 

In  those  cases  the  learning  of  the  subject  is  so  amply  embodied, 
analyzed  and  applied,  that  little  would  be  gained  by  repeating 
what  has  been  done  by  the  learned  courts  in  the  decisions  referred 
to.  The  case  of  Nichoh  v.  Lewis,  15  Conn.  136,  is  not  at  odds 
with  the  views  which  we  hold  in  the  case  in  hand.  In  that 
case  it  was  held  that  llie  plaintiff  owned  a  tangible  property  be- 
tween high  and  low  water-mark  where  the  tide  ebbed  and  flowed, 
of  which  he  was  entitled  to  the  possession  as  against^  the  defend- 
ant, by  whom  he  had  been  ousted,  and  that  he  could  recover  by 
ejectment  the  possession  of  the  locum  in  quo,  notwithstanding  the 
defendant  had  made  on  it  a  dump  or  fill  of  earth — so  far  as  the 
dump  was  concerned,  it  being  put  on  the  same  ground,  "as  if  a 
man  builds  on  another's  land,  the  building  belongs  to  the  owner 
of  the  land." 

The  kind  of  estate  which,  in  Connecticut,  a  riparian  owner  on 
navigable  water,  like  the  plaintiff  in  that  case,  has  in  the  shore, 
is  indicated  by  Ch.  J.  Hosmer,  7  Conn.  202,  in  commenting  on 
a  passage  in  Smft's  System.  He  says :  "  By  this  expression 
I  do  not  understand  that  the  proprietors  alluded  to  were  seised, 
but  they  had  a  right  of  occupation,  properly  termed  a  franchise." 
Those  cases  were  very  different  from  this.  Here  was  no  building 
upon  the  plaintiff 's  land — only  an  abutting  against  it  by  a  structure 
made  outside  of  it.  It  is  not  a  case  of  accretion  or  gradual  re- 
liction, which  belongs  to  the  riparian  owner.  It  does  not  fall 
within  the  right  usque '  ad  coelum,  for  that  of  itself  does  not  often 
extend  more  widely  than  the  solum  of  the  owner,  on  which  aach 
rights  must  be  grounded.  M^st  of  the  other  cases  cited  by  plain- 
tiff's counsel  arose  with  reference  to  the  right  to  appropriate  and 
use  the  shore — ^the  space  between  high  and  low  water-mark — 
where  the  tide  ebbs  and  flows.  As  to  rights  beyond  low- water 
mark,  they  countenance  and  maintain  our  views  in  this  ease.  In 
BlundeU  v.  Catterallj  7  E.  C.  L.  152,  it  is  shown  that  the  exclusive 
right  in  the  plaintiff  to  the  shore  of  the  navigable  water  in  ques- 
tion did  not  exist,  except  by  grant  from  the  Crown.  In  that  ease 
the  learning  on  the  subject  of  riparian  rights  along  navigable 
waters  is  exhaustively  developed  by  discussion  and  citation,  and 
entirely  in  consonance  with  the  present  decision. 
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We  have  examined  the  cases  cited  in  the  U.  S.  Supreme  Court 
Reports,  and  find  that  none  of  them  maintain  a  right  of  soil  in  the 
plaintifis  beyond  low-water  mark.  And  that  must  be  maintained, 
in  order  to  entitle  them  to  recover  in  ejectment  the  made  land  in 
question.  The  case  of  Duiton  et  al.  v.  Strong  et  a/.,  1  Black  23, 
most  confidently  urged  upon  our  attention  by  counsel  for  plain- 
tiffs, countenances  precisely  what  we  hold  as  to  rights  beyond  low- 
water  mark.  We  cite  some  passages  of  the  opinion  by  Clifford, 
J.,  p.  31,  "Bridge-piers  and  landing-places,  &c.*,  are  frequently 
constructed  by  the  riparian  proprietor  on  the  shores  of  navigable 
rivers,  bays,  &c.,  as  well  as  on  the  lakes ;  and,  where  they  conform 
to  the  regulations  of  the  state,  and  do  not  extend  below  low-water 
mark,  it  has  never  been  held  that  they  were  a  nuisance,  unless  it 
appeared  that  they  were  an  obstruction  to  the  paramount  right  of 
navigation."  *  *  "  Our  ancestors,  when  they  immigrated  here, 
undoubtedly  brought  the  common  law  with  them ;  *  *  but  they 
soon  found  it  indispensable,  in  order  to  secure  these  conveniences, 
to  sanction  the  appropriation  of  the  soil  between  high  and  low  water 
mark  to  the  accomplishment  of  these  objects.  Different  states 
adopted  different  regulations  upon  the  subject,  and,  in  some,  the 
right  of  the  riparian  proprietor  rests  upon  immemorial  local  usage. 
*  *  *  Wherever  the  water  of  the  shore  (of  the  lake)  is  too  shoal 
to  be  navigable,  there  is  the  same  necessity  for  such  erections,  as  in 
bays  and  arms  of  the  sea ;  and,  where  that  necessity  exists,  it  is 
difficult  to  see  any  reason  for  denying  to  the  adjacent  owner  the 
right  to  supply  it ;  but  the  right  must  be  understood  as  terminating 
at  the  point  of  navigability,  where  the  necessity  for  such  erections 
ordinarily  ceases."  The  question  in  that  case  was,  whether  the 
defendants,  who  had  built  such  a  pier  on  the  shore  of  Lake  Michigan, 
had  such  a  property  right  in  it  as  to  entitle  them  to  prevent  the 
plaintiSs  from  causing  its  destruction,  by  hitching  their  vessel  to  it 
in  stress  of  weather,  a  very  different  question  from  that  of  right  of 
soil  in  land  made  by  another  outside  of  the  testator's  wat^  front.of 
low-water  mark  into  the  body  of  the  lake.  The  other  cases  cited 
need  no  comment,  for  it  is  not  claimed  that  they  are  more  in  point 
than  those  noticed  above. 

According  to  these  views  the  judgment  is  reversed,  and  cavse 

remanded* 

The  foregoing  opinion  presents  ques-  by  ejectment  seems  to  be  denied  upon 
tions  of  new  impression,  growing  out  two  grounds,  either  of  which  would  be 
of  the  law  of  railways.    The   remedy    sufficient  in  itself.     1 .  The  fact  that  the 
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railway  company  had,  in  the  first  in- 
stance, rightfully  applied  the  land  to 
their  exclusive  use.  2.  The  fact  that 
the  general  railway  law  of  the  state 
provided  for  assessing  land  damages 
where  the  company  had  appropriated 
the  land  without  such  assessment ;  and 
which,  as  embracing  the  present  case, 
might  properly  be  held  exclusive  of  nil 
other  remedies,  with  the  further  pro- 
vision in  the  sanre  statute,  that  where 
railway  companies  had  appropriated 
land  to  their  use,  and  had  omitted  to 
have  the  damages  appraised  until  the 
t«rm  allowed  for  such  appraisal  had 
expired,  the  owner  of  such  land  might 
have  his  common-law  action  against  the 
company  for  the  value  of  the  land  so 
appropriated.  This  provision  of  the 
statute  seems  to  afford  ample  remedy  for 
all  damage  which  the  plaintiffs  claim  to 
have  sustained  in  this  case  ;  and  as  sta- 
tutory remedies,  in  such  ca«es,  have 
always  been  held  exclusive  of  all  others, 
we  do  not  see  why  this  will  not  effectu- 
ally dispose  of  the  case.  And  it  seems 
to  us  an  eminently  just  and  reasonable 
disposition  of  such  a  case,  and  the  con- 
struction of  the  statute  a  very  suitable 
one,  since  if  the  statute  were  not  origin- 
ally made  to  embrace  precisely  this 
class  of  cases,  none  such  having  then 
occurred ;  still  its  terms  being  broad 
enough  to  reach  this  class  of  cases,  and 
there  being  the  same  reason  to  apply 
the  rule  to  them  as  to  any  other,  it  evi- 
dently comes  fairly  and  fully  within  the 
legitimate  scope  of  the  statute,  both  in 
its  terms  and  presumptive  spirit  and 
intent.  The  construction  is  therefore 
entirely  lawful.  It  is  also  commend- 
able, inasmuch  as  it  reaches  the  evident 
purpose  of  the  statute,  without  resort  to 
emendatory  legislation  in  order  to  re- 
move doubts  resulting  often er  from  the 
speMilations  of  the  court  than  from  the 
terms  used  as  applied  to  the  subject- 
matter. 
It  seems  to  us  this   view   is  rather 


more  satisfactory  than  that  which  treats 
the  case  as  coming  within  the  principle 
of  the  other  cases  referred  to,  where  the 
company  have  built  their  road  upon  the 
land  by  the  consent  of  the  owner  without 
having  the  damages  assessed  or  agreed 
upon  by  the  parties.  ,  There  is  no  doubt 
a  very  obvious  resemblance  in  the  equity 
of  the  two  classes, of  cases,  and  a  coort 
of  equity  would  probably  feel  compelled 
to  deal  with  them  in  the  same  way.  But 
there  seems  more  question  in  regard  to 
the  strict  legal  rights  of  the  parties, 
which  is  not  probably  very  important, 
except  as  determining  which  party  shall 
take  the  initiative  in  going  into  equity. 
It  is  rather  diflUcult  for  us  to  see  clearly 
wherein  the  plaintiffs  have  been  in  fault 
in  having  their  land  applied  to  the  use 
of  the  railway,  or  precisely  how  it  can 
be  clearly  shown  that  the  defendants 
have  rightfully  applied  the  plaintiffs' 
land  to  their  own  exclusive  use.  No 
doubt  the  defendants  might  rightfully  do 
what  they  did,  at  the  time  of  doing  it ; 
but  this  they  did  as  the  owners  of  the 
life-interest,  and  with  the  full  know- 
ledge of  the  outstanding  title  in  the 
plaintiffs.  And  we  might  find  some 
difficulty  in  saying,  that  the  mere  fact 
that  there  was  here  no  life-estate  to  be 
taken  for  the  use  of  the  railway,  pre- 
sented any  insurmountable  obstacle  in  the 
way  of  having  the  plaintiffs'  interest  in 
a  vested  remainder  condemned  for  the 
use  of  the  railway.  We  should  certainly 
find  difficulty  in  reaching  any  such  oon- 
closion  unless  the  phraseology  of  the 
statute  clearly  necessitated  such  a  con- 
struction. Upon  general  principles  of 
construction  it  would  therefore  be  more 
natural  to  treat  the  defendants  as  prima- 
rily in  fault  in  appropriating  the  plain- 
tiffs' estate  in  remainder  to  the  exclusive 
use  of  their  railway,  without  first  obtain- 
ing the  title  either  by  condemnation  or 
voluntary  purchase.  But  this  is  all 
matter  of  construction,  and  the  opinion 
of  the  court  in  regard  to  the  force  and 


Digiti 


zed  by  Google 


AUSTIN  V.  RUTLAND  RAILROAD  CO. 


425 


import  of  the  statute  is  final.  We  may 
therefore  conclude,  with  the  court,  that 
the  defendants,  under  the  statutes  of  the 
sute,  bad  no  power  to  take  the  plaintiffs' 
iaterest  in  the  land  until  after 'the  deter- 
mination of  the  life-estate,  inasmuch  as 
having  already  obtained  the  latter,  there 
could  be  no  proceeding  to  condemn  it, 
sad  consequently  none  to  condemn  the 
(•scate  in  remainder.  In  this  Tiew  of  the 
esse  the  defendants  did  all  in  their 
power  to  do,  in  order  to  obtain  the  title 
of  the  plaintiffs,  until  their  title  in 
possession  accrued.  This  construction 
seems  a  very  equitable  one,  and  surely 
a  very  convenient  one  for  bringing 
about  the  desired  result,  viz.,  allowing 
the  defendants  to  retain  the  land  upon 
paying  its  valne.  For  if  the  court  had 
sdopted  the  construction  of  the  statute 
which  we  have  before  indicated  as  the 
more  natural  upon  general  principles  of 
conftrudion,  there  might  have  been  more 
difScalty,  upon  the  decided  cases,  in 
compelling  the  plaintiffs  to  relinquish 
their  title  upon  the  payment  of  its  fair 
value.  A  court  of  equity  might  have 
!0  dealt  with  the  matter — we  certainly 
believe  they  should  have  done  so.  But 
the  court  here,  with  great  ingenuity  and 
equal  propriety  and  justice,  as  it  seems 
to  us,  find  the  provisions  of  the  general 
statutes  precisely  accommodated  to  the 
|)ecaliar  exigencies  of  this  case. 

If  the  view  which  we  have  suggested, 
as  a  plausible  one  upon  ^'eiicrnl  princi- 
ples, had  b<en  adopted  bv  the  court, 
and  judgment  been  given  in  the  eject- 
ment to  let  in  the  plaintiffn  to  the  enjoy- 
ment of  their  share  of  the  common 
property,  they  might  possibly,  upon 
strictly  legal  principles,  have  found  them- 
selves in  a  somewhat  ebibarrAssing  pre- 
dicament. For  by  recognising  the 
defendnnts  as  tenants  in  common,  and 
only  in  the  proper  use  and  management 
of  the  estate,  they  would  possibly  become 
tenants  in  common  of  the  railway,  since 
it  would  be  impossible  to  separate  the 
particular  portion  of  it  resting  upon  rliis 
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land  from  the  entire  work.  If  the  law 
ibr  the  severance  and  destruction  of  the 
common  title  between  tenants  in  com- 
mon were  the  same  in  regard  to  real 
estate  as  it  is  with  reference  to  person- 
alty, we  might  find  some  mode  of  escape 
from  the  en^barrassment  in  treating  the 
defendants'  use  of  the  land  as  a  destruc- 
tion of  the  common  property,  which 
would  leave  the  plaintiffs  bo  redress 
except  to  recover  the  value.  Thus  in 
regard  to  personalty,  where  one  tenant 
converts  the  common  property  into  some- 
thing else,  as  by  mixing  shot:  iron  with 
other  iron,  and  manufacturing  the  mix- 
ture into  vario\}s  wares,  rendering  it 
impossible  to  trace  the  identity,  and 
then  selling  the  wares,  it  will  amount 
to  a  conversion,  and  the  proper  remedy 
will  be  to  recover  the  value  of  the 
tenant's  interest:  liedingt<m  v.  CAom, 
44  N.  H.  36.  So  also  in  many  of  the 
more  recent  cases,  especially  in  this 
country,  where  one  tenant  in  common 
of  personalty  assumes  to  sell  the  whole, 
it  has  been  held  a  conversion,  giving 
the  other  joint  owners  a  remedy  in 
damages  only:  WhiU  v.  Brooks,  43 
N.  H.  402 ;  Tyler  v.  Taylor,  8  Barb. 
585 ;  Wheeler  v.  Wheelm;  33  Me.  347  ; 
Weld  V.  Oliver,  21  Pick.  559.  The 
early  cases  did  not  recognise  the  mere 
sale  or  disposition  of  the  common  pro- 
perly as  amounting  to  a  destruction  of 
the  interest  of  the  other  tenants,  but  as 
leaving  them  to  hold  in  common  witli 
the  purchaser :  Holliday  v.  Cam$eli,  1 
T.  R.  658 ;  Tubbs  v.  Richarthon,  6  Vt. 
442;  Heath  v.  Hubbard,  4  East  110; 
Fellows  V.  Lord  Greenville,  1  Taunt. 
241  ;  Oviatt  v.  Sape,  7  Conn.  95. 

But  no  such  rule  has  ever  been  at- 
tempted to  be  applied  to  real  estate  held 
by  tenants  in  common.  The  tenant  in 
possession  is  presumed  to  hold  for  the 
joint  use  of  all  the  tenants,  until  he 
gives  unequivocal  notice  to  the  contrary, 
which  will  amount  to  sudi  an  ouster,  as 
to  enable  them  to  recover  in  cjcftmcnt  to 
be  let  iuto  joiui  possc.ss»iou :  iJeriys   v. 
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Skuckhurgh,  4  Y.  &  C.  42.  An  ouster 
may  indeed  be  presumed  after  a  rery 
long  holding  by  one  tenant,  no  claim 
being  made  by  the  others.  This  was 
presumed  after  thirty-six  years,  it  being 
left  to  the  jury  to  presume  an  ouster 
more  than  twenty  years  before  suit 
brought,  and  thus  quiet  the  title  in  the 
one  so  long  in  possession:  Doe  r. 
Prosser^  1  Cowp.  217.  So  too  one 
tenant  in  common  may  hare  an  action  for 
waste  against  the  one  in  possession :  Co. 
Litt.  200  b.  So  also  he  may  have  an 
action  of  account:  Co  Litt.  172  a,  186 
a,  200 ;  F.  N.  B.  118.  Bat  an  action 
of  ejectment  will  not^  lie  for  cutting 
trees  of  a  proper  age  and  growth: 
Mart^  V.  KnoMys,  8  T.  B.  145; 
Petersdorff's  Abr.  IxX.TenantM in  Common, 
And  even  where  the  Statute  of  Limita- 
tions has  run  against  some  of  the  ten- 
ants, those  whose  rights  are  saved  by 
disability  will  be  let  in  as  tenants  to 
those  holding  adversely:  McFarland's 
AdmW.  V.  StonB^  17  Vt.  165.  So  that 
it  would  be  difficult  to  drive  the  plaintiff 
to  an  action  for  the  value  of  his  estate, 
on  the  ground  that  the  tenant  in  posses- 
sion had  destroyed  the  estate  by  putting 
it  to  the  use  of  a  railway. 

The  second  point  in  the  opinion  seems 
sufficiently  disposed  of  by  driving  the 
plaintiff  to  his  action  under  the  statute 
for  the  value  of  bis  estate,  on  the  ground 
that  the  tenant  in  possession  had  effect- 
ually and  permanently  deprived  him  of 
its  use  by  applying  it  rightfully  to  the 
use  of  a  railway.  He  could  scarcely  ex- 
pect to   recover    the   enhanced  value 


caused  by  the  railway  afker  its  appro- 
priation to  that  use.  And  the  argument 
of  the  court  seems  entirely  satisfiactory 
to  show  that  the  filling  into  the  lake 
below  the  low-water  mark,  under  statu- 
tory provisions,  is,  in  no  sense,  an 
erection  upon  the  land  in  question,  or 
in  any  way  creating  an  accession  to  the 
land,  so  as  to  enable  the  plaintiffs  to 
recover  damages  on  account  of  it. 

We  must  therefore  conclude,  in  all 
seriousness,  that  the  opinion  presents  a 
most  satisfactory  disposition  of  an  ac- 
tion, making  rather  exorbitant  demands 
nnder  the  color  of  law,  and  raising  some 
rather  embarrassing  questions  on  the 
strict  principles  of  the  common  lnw. 
We  are  bound  to  say  also  that  we  always 
rejoice  to  see  such  results  reached,  since 
we  regard  it  as  the  duty  of  courts  to  so 
apply  the  law  as  to  make  it  reach  the 
justice  of  the  case,  if  at  all  possible, 
without  too  great  departure  from  estab- 
lished principles.  We  should  not  feel 
much  surprised  to  find  the  plaintiffs 
somewhat  indignant  to  have  their  ex- 
pected gains  brought  to  so  disastrous  a 
fate  by  means  of  constructions,  which  to 
them  will  naturally  appear  more  nice 
than  wise.  We  hope  they  will  not 
attempt  to  console  themselves  by  any 
rash  comparison  of  the  decision  with  a 
somewhat  celebrated  MS.  case,  in  the 
early  practice  of  the  distinguished  se- 
nator from  that  state,  Hon.  Stephen 
Roe  Bradley,  with  whom  the  eminent 
counsellor  the  late  JereiAiah  Mason 
read  law.  I.  F.  B. 


Supreme  Judicial  Court  of  Maine. 
ELLIS  V.  BUZZELL. 
In  actions  of  slander,  where  the  words  charged  impute  crime,  and  the  defendant 
pleads  the  truth  in  justification,  he  must  prove  the  actual  offence  charged— that  is 
he  must  prove  the  www  naUen  orfatitB  that  would  be  requisite  to  convict  the  jaain- 
tiff  on  trial  upon  indictment  for  the  crime.  . 

But  it  is  not  necessary  to  prove  the  facts  to  the  exclusion  of  all  reasonable  doubt 
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as  in  criminal  cases.  It  is  snfflcient  if  the  defendant  leaves  a  fair  preponderance 
in  the  minds  of  the  jury  in  his  favor  notwithstanding  the  plaintiflPs  evidence  and 
the  presumption  of  innocence. 

The  facts  appear  in  the  opinion. 

Barrows,  J.  The  plaintiff  claims  to  recover  damages  of  the 
defendant,  because,  he  says,  the  defendant  falsely  charged  him 
with  the  commission  of  the  crime  of  adultery. 

The  defendar.4  says  the  plaintiff  ought  not  to  recover  damages, 
because  the  accusation  was  not  false,  but  true,  and  he  testifies 
that  he  saw  the  plaintiff  in  the  act  of  adultery  with  a  certain 
woman.  The  plaintiff  denies  this  in  his  testimony,  and  produces 
the  deposition  of  the  woman,  who  denies  it  also.  Hereupon  he 
requests  the  judge  to  instruct  the  jury  that  the  defendant,  in  order 
to  maintain  the  defence,  must  prove  the  act  of  adultery  upon  him 
beyond  a  reasonable  doubt,  the  same  as  if  he  was  on  trial  for  the 
commission  of  the  crime. 

The  judge  refused  so  to  instruct,  and,  on  the  contrary,  instructed 
the  jury  that  if  the  defendant  had  made  out  the  truth  of  the  charge 
against  the  plaintiff  by  a  preponderance  of  testimony,  it  was  suffi- 
cient to  entitle  him  to  a  verdict ;  and  that  proof  of  the  truth  of 
the  statements  made  by  the  defendant  would  be  a  complete  justifi- 
cation for  uttering  them. 

In  suits  to  recover  damages  for  what  is  alleged  to  have  been 
slander,  the  truth  of  the  charges  made  by  the  defendant  against 
the  plaintiff  has  always  been  deemed  a  sufficient  justification,  even 
though  they  were  maliciously  made.  We  see  this  in  the  form  and 
tenor  of  the  plea  in  justification  which  simply  asserts  the  truth  of 
the  words  spoken :  Went.  PI.  vol.  3,  p.  236 ;  Chit.  PI.  vol.  3,  p. 
525;  FoM  v.  midreth,  10  Allen  76. 

Unless  the  charge  made  by  the  defendant  against  the  plaintiff 
was  false,  as  well  as  malicious,  the  plaintiff  has  no  right  to  recover 
damages  from  him.  The  falsehood  of  the  charge  is  a  necessary 
element  in  the  plaintiff's  case.  lie  cannot  complain  of  any  one 
for  speaking  of  him  nothing  but  the  truth. 

The  burden,  however,  of  proving  that  what  he  has  said  is  true, 
rests  rightfully  enough  upon  the  defendant,  not  only  because  he 
holds  the  affirmative  according  to  the  pleadings,  but  because  of  the 
presumption  of  innocence.  This  presumption,  as  well  as  whatever 
testimony  the  plaintiff  may  offer  to  repel  the  charge,  the  defendant 
must  be  prepared  to  overcome  by  evidence. 


Digiti 


zed  by  Google 


428  ELUS  V.  BUZZELL. 

But  when  he  has  done  this  by  that  measure  and  quantity  of  evi- 
dence which  is  ordinarily  held  sufficient  to  entitle  a  party  upon 
whom  the  burden  of  proof  rests,  to  a  verdict  in  his  favor  in  a  civil 
case,  shall  he  be  required  to  go  further,  and  in  order  to  save  him- 
self from  being  mulcted  in  damages  for  the  benefit  of  the  plaintiff» 
free  the  minds  of  the  jury  from  every  reasonable  doubt  of  the 
plaintiff's  guilt,  as  the  state  must  in  a  criminal  prosecution  ? 

We  see  no  good  reason  for  thus  confounding  the  distinction 
which  is  made  by  the  best  text-writers  on  evidence,  between  civil 
and  criminal  cases,  with  regard  to  the  degree  of  assurance  which 
must  be  given  to  the  jury  as  the  basis  of  a  verdict :  Greenl.  on 
Ev.  vol.  3,  §  29 ;  Roscoe's  Crim.  Ev.  p.  15 ;  Best  on  Presump- 
tions, §  190 ;  Starkie  on  Ev.,  1st  Am.  ed.,  Part  3,  §  52,  vol.  2, 
pp.  450,  451. 

It  is  true,  that  this  distinction  has  heretofore  been  carried  into 
civil  cases  and  applied  to  suits  in  which  it  incidentally  became 
necessary  to  determine,  in  order  to  settle  the  issue  which  the  par- 
ties were  litigating,  whether  one  of  the  parties  had  committed  an 
offence  against  the  criminal  law.  Hence  have  arisen  in  these  ac- 
tions for  defamation  among  others,  a  series  of  decisions  which,  if 
juries  had  acted  according  to  their  tenor,  would  have  been  pro- 
ductive not  unfrequently  of  very  unjust  results. 

Practically  we  do  not  consider  the  form  of  expression  used  in 
the  instructions  to  juries  in  cases  of  this  description  as  very  likely 
to  change  the  result.  We  do  not  believe,  if  the  jury  in  the  pres- 
ent case  found  themselves  inclined  to  believe  upon  the  whole  evi- 
dence that  the  plaintiff  was  verily  guilty,  as  the  defendant  had  said, 
that  they  would  have  proceeded  to  assess  damages  in  his  favor, 
because  he  might  have  started  a  reasonable  doubt  in  their  minds 
whether  he  ought  to  be  convicted  of  the  crime  and  sent  to  tlic 
state  prison,  upon  that  evidence,  even  had  they  been  so  instructed. 
The  practical  effect  of  such  an  instruction  would  probably  have 
been  to  eliminate  the  doubt  from  the  minds  of  the  jury,  not  to 
change  the  result  at  which  they  arrived. 

But  we  think  it  beet  to  recognise  what  has  been  justly  said  to  be 
"well  understood,  that  a  jury  will  not  require  so  strong  proof  to 
maintain  a  civil  action  as  to  convict  of  a  crime  ;*'  and  to  draw  the 
line  between  the  cases  where  full  proof  beyond  a  reasonable  doubt 
shall  be  required,  and  those  where  a  less  degree  of  assurance  may 
serve  as  the  basis  of  a  verdict,  where  the  juror  instinctively  places 
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it,  making  it  to  depend  rather  upon  the  results  which  are  to  follow 
the  decision,  than  upon  a  philosophical  analysis  of  the  character 
of  the  issue.  We  must  remember,  as  remarked  by  Roscoe  ubi  supra^ 
that  "  in  civil  cases  it  is  always  nec<»ssary  for  a  jury  to  decide  the 
question  at  issue  between  the  parties ;  .  .  .  however  much,  there- 
fore, they  may  be  perplexed,  they  cannot  escape  from  giving  a  ver- 
dict founded  upon  one  view  or  the  other  of  the  conflicting  facts  be- 
fore them ;  presumptions,  therefore,  are  necessarily  made  upon  com- 
paratively weak  grounds.  But,  in  criminal  cases,  there  is  always  a 
result  open  to  the  jury  which  is  practically  looked  upon  as  merely 
negative,  namely,  that  which  declares  the  accused  to  be  not  guilty." 

This  is  often  substantially  deemed  equivalent  only  to  "not 
proven,"  and  in  cases  of  doubt  it  is  to  this  view  that  juries  are 
taught  to  lean. 

A  greater  degree  of  caution  in  coming  to  a  conclusion  should  be 
practised  to  guard  life  or  liberty  against  the  consequences  of  a 
mistake  always  painful,  and  possibly  irreparable,  than  is  necessary 
in  civil  cases,  where,  as  above  remarked,  the  issue  must  be  settled 
in  accordance  with  one  view  or  the  other,  and  the  verdict  is 
followed  with  positive  results  to  one  party  or  the  other,  but  not  of 
so  serious  a  nature.  In  England  there  was  a  reason  for  carrying 
the  distinction  thus  made  between  civil  and  criminal  cases,  into 
suits  X)f  this  description, — which  never  existed  here, — because 
there,  as  Lord  Kenyon  remarked  in  Cook  v.  Field,  3  Esp.  183, 
"  where  a  defendant  justifies  words  which  amount  to  a  charge  of 
felony,  and  proves  his  justification,  the  plaintiff  may  be  put  upon 
his  trial  by  that  verdict  without  the  intervention  of  a  grand  jury ;" 
and  so  penal  consequences  might  in  some  sort  be  said  to  follow  the 
verdict  in  a  civil  cause.  See  note  (a)  to  Wilmot  v.  Harmer,  8  Car. 
&  P.  695,  in  34  E.  C.  L.  R.  590,  and  cases  there  cited. 

Considering  the  universal  presumption  in  favor  of  innocence,  and 
the  fact  that  whether  it  is  presented  directly,  on  the  criininal  side, 
or  arises  incidentally  on  the  civil  side,  it  is  still  the  same  question — 
guilty  or  not  guilty — which  is  to  be  determined,  it  is  not  at  all 
strange  that  those  English  decisions  should  have  been  followed  in 
this  country,  though  the  reasons  that  operated  there  were  wanting. 

But  we  think  it  time  to  limit  the  application  of  a  rule  which  was 
originally  adopted  in  favorem  vitce  in  the  days  of  a  sanguinary 
penal  code,  to  cases  arising  on  the  criminal  docket,  and  no  longer 
to  suffer  it  to  obstruct  or  encumber  the  action  of  juries  in  civil 
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suits  sounding  only  in  damages.  Nor  in  so  doing  do  we  deprive 
the  plaintiff  in  an  action  of  tins  sort  of  any  substantial  right.  It 
is  doubtless  incumbent  upon  the  defendant  to  ^^make  out"  (as  the 
phrase  was  in  the  ruling  here  complained  of),  i  e.  to  satisfy  the 
minds  of,  the  jury  by  a  preponderance  of  evidence  of  the  strict 
truth  of  the  words  he  uttered.  And  the  plaintiff  is  entitled  to  the 
full  benefit  of  the  presumption  •  of  innocence ;  for  as  was  justly 
suggested  by  Walton,  J.,  in  Knowles  v.  ScrHmer^  67  Maine  497 
(where  wc  held  the  complainant  in  a  bastardy  process  against  a 
married  man  not  bound  to  furnish  the  same  amount  of  proof  of  the 
defendant's  guilt^  as  would  be  necessary  to  convict  him  if  he 
were  on  trial  for  adultery,  in  order  to  entitle  herself  to  a  verdict 
and  contribution  from  the  father  of  her  bastard  child),  '^it  is  more 
accurate  to  say  that  there  is  no  preponderance  unless  the  evidence 
is  sufficient  to  overcome  the  opposing  presumptions  as  well  as  the 
opposing  evidence.'* 

If  the  words  said  to  be  slanderous  impute  to  the  plaintiff  the 
commission  of  a  crime,  the  defendant  must  fasten  upon  the  plain- 
tiff all  the  elements  of  the  crime,  both  in  act  and  intent,  and  to 
do  this  he  must  furnish  evidence  enough  to  overcome,  in  the  minds 
of  the  jury,  the  natural  presumption  of  innocence,  as  well  as  the 
opposing  testimony.  But  to  go  further,  and  say  that  this  shall  be 
done  by  such  a  degree  and  quantity  of  proof  as  shall  suffice  to 
remove  from  their  minds  every  reasonable  doubt  that  might  be  sug- 
gested, is  to  import  into  the  trial  of  civil  causes  between  party  and 
party  a  rule  which  is  appropriate  only  in  the  trial  of  an  issue  be- 
tween the  state  and  a  person  charged  with  crime  and  exposed  to 
penal  consequences  if  the  verdict  is  against  him. 

The  doctrine  contended  for  by  the  plaintiff  did  not  prevail  in 
the  courts  of  New  Hampshire  or  North  Carolina:  Matthews  v. 
Huntley^  9  N.  H.  150,  per  Parker,  C.  J. ;  Folsom  v.  Brovm^  S 
Foster  122 ;  Kincade  v.  Bradahaw,  3  Hawk.  63. 

It  is  worthy  of  remark,  that,  with  a  very  few  unimportant  excep- 
tions, the  cases  in  which  it  has  been  held,  that  to  sustain  a  plea 
of  justification  the  defendant  in  an  action  of  slander  must  adduce 
such  proof  as  would  suffice  for  the  conviction  of  the  plaintiff  upon 
an  indictment,  have  been  cases  in  which  the  words  used  imputed 
perjury  to  the  plaintiff,  and  in  moat  of  them,  the  matter  more 
directly  under  consideration,  has  been  the  propriety  of  regarding 
the  plaintiff's  testimony  upon  the  occasion  referred  to,  as  evidence 
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in  the  case,  to  be  overcome  by  the  production  of  more  than  one 
witness  to  prove  its  falsity — the  necessity  of  showing  that  his 
testimony  was  false  in  intent  as  well  as  in  fact — its  materiality 
or  some  point  affecting  tlie  truth  of  the  charge,  and  not  the  necev 
sity  of  proving  the  commission  of  the  crime  beyond  a  reasonable 
doubt. 

We  have  no  occasion  to  question  those  decisions  so  far  as  they 
enforce  the  necessity  of  proving  all  the  elements  necessary  to  con- 
stitute the  crime  charged  by  an  amount  of  evidence  sufficient  to  over- 
balance the  plaintiff's  side  of  the  case. 

It  may  be,  and  probably  is  true,  that  the  compendious  phrase, 
"  sufficient  to  convict  the  plaintiflF  upon  an  indictment,'*  has  had 
reference  more  frequently  to  the  matters  which  it  was  necessary  to 
establish,  than  to  the  degree  of  assurance  upon  which  the  jury 
should  act. 

In  our  own  case  of  Newhit  v.  Statuchj  35  Maine  318,  the  con- 
sideration of  the  precise  question  here  raised  wa^  studiously  and 
expressly  avoided. 

Exceptions  overruled. 


The  question  decided  in  the  foregoing 
opinion^  is  one  of  considerable  import- 
ance in  point  of  principle,  as  well  as  in 
practice.  And  the  decision,  although 
contrary  to  iEi  Terj  general  impression 
among  the  profession  in  this  conntry,  is, 
we  have  long  been  satisfied,  the  only 
consistent  view  of  the  law.  The  general 
statement  in  the  English  cases,  that  the 
same  evidence  must  be  adduced  as  would 
be  necessary  to  convict  the  plaintiff 
upon  an  indictment  for  the  crime,  as 
found  in  Chalmers  t.  Shackellj  6  Cnr. 
ft  P.  475,  and  which  is  made  the  haftis 
of  Prof.  Greenlears  text,  2  Ev.  i  426, 
has  lc<i  to  the  conclusion,  without  much 
examination  or  reflection,  we  think,  that 
full  proof  vrta  also  required,  as  in  cri- 
minal cases.  But  there  seems  no  jutst 
cause  for  making  this  exception  to  the 
freneral  rule  in  civil  actions.  The  rule 
in  criminal  cases  seems  to  be  one  of 
policy  merely,  in  order  to  save  the  pos- 
ftibility  of  mistake ;  since  the  conse- 
quences of  the  mistake  are  so  serious, 


and  so  incurable.  It  seems  to  rest  upon  tjie 
same  basis  as  the  maxim  of  Lord  Coxb, 
that  it  is  better  that  any  number  of  guilty 
persons  should  escape  punishment,  than 
that  one  innocent  one  should  suffer  un- 
justly. As  the  consequences  of  a  ver- 
dict in  the  class  of  cases  in  the  principal 
case  are  confined  to  the  particular  actior., 
there  seems  no  reason  for  adopting  a  rule 
of  such  extreme  caution,  as  is  very  pro- 
per in  criminal  cases.  There  follow 
none  of  the  legal  consequences  of  a  con- 
viction for  crime.  It  works  no  Ic^pil 
inciipncity  or  disqunlificatiun.  Ir  ciitriils 
no  punishment  and  no  Ic^rnl  di>crcrlir, 
and  scarcely  more  moral  dist-redit  itinn 
thegcniTal  repute  from  which  ilie  alletrc*! 
slander  mi^ht  have  arisen.  The  j:en- 
eral  discredit  to  the  plaintiff  of  a  ver- 
dict against  him  is  scarcely  more  than 
of  a  verdict  against  the  defendant  of 
having  maliciously  uttered  the  slander 
without  any  just  ground  for  believing 
the  charge. 

We  cannot  find  that  this  precise  ques- 
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tion  has  ever  been  raised  in  any  English 
case.  The  Ute  edition  of  Taylor's  Evi- 
dence contains  no  intimation  of  any  such 
rule.  Mr.  Greenleaf,  in  his  text,  states 
the  proposition  as  a  mere  speculation  of 
his  own.  '^  And  it  is  conceived,  that  he 
.would  be  entitled  to  the  benefit  of  any 
rcaspnable  doubts  of  his  guilt."  But  he 
quotes  no  authority  directly  to  the  point 
from  any  English  case,  which  he  always 
does  when  one  in  point  exists.  He  cites 
only  one  English  case  for  his  whole  sec- 
tion upon  this  point,  which  he  expresses 
in  the  very  terms  already  quoted  from 
Chalmers  v.  ShackelL  In  that  case  the 
crime  charged  was  forgery,  and  at  the 
trial  TiNDAL,  Ch.  J.,  told  the  jury,  *'  If 
the  defendants  have  proved  to  your  satis- 
faction,  that  the  plaintiff  was  guilty," 
&c.  In  the  later  case  of  Willmett  v. 
Hamerf  8  C.  &  P.  695,  the  charge  was 
bigamy,  and  Lord  Ch.  J.  Dbnman  said 
to  the  jury,  **  I  think,  on  the  plea  of 
justification,  you  should  have  the  same 
strictness  of  proof  as  on  a  trial  for 
bigamy.  However  that  proof  has  been 
brought  before  you,  as  titers  is  evidence 
of  the  actual  marriage,**  thus  showing 
very  clearly  what  his  lordship  meant  by 
"the  same  strictness  of  proof*' — the 
same  kind  of  proof — not  mere  cohabita- 
tion, as  evidence  of  the  marriage,  but 
proof  of  the  fact  of  marriage.  This  is  no 
doubt  true  in  the  proof  of  all  crimes  in 
such  cases.  Perjury  must  be  established 
by  something  more  than  the  testimony 
of  one  witness,  in  order  to  proiluce  a 
preponderance  against  the  plaintiff's  evi- 
dence ;  Hicks  V.  Rising^  24  III.  566.  In 
Fcro  V.  RuscOf  4  N.  Y.  162,  Bronson, 
C.  J.,  said,  •*  The  justification  must  be 
as  broad  as  the  charge"  and  of  the  same 
identical  offence.  That  is,  half  proof  or 
proof  of  something  else,  will  not  avail. 
The  learned  judge  here  rouses  himself  to 
such  a  pitch  of  righteous  indignation 
against  slanderers,  as  to  declare  that  an 
attempt  to  justify,  in  court,  by  proof,  of 
the  truth  and  failure,  must  be  regarded 
as  an  aggravation  of  the  slander ;  and 


some  other  judges  have  taken  the  same 
high  grounds  But  no  such  rule  is  now 
maintainable :  JRayner  v.  Kinney ^  14 
Ohio  N.  8.  283. 

Mr.  Townshend,  in  his  late  work  on 
Slander,  lays  down  the  rule,  in  proving 
a  justification,  alleging  crime  against 
plaintiff.  '*That  the  same  degree  of 
evidence"  ♦  ♦  is  required  "as  would 
be  necessary  to  convict  plaintiff. "  Bat 
he  adds,  "  At  least  the  defendant  most 
prove  the  crime  to  the  satisfaction  of  the 
jury,"  citing  Knight  v.  l'}>ster,  39  N.  H. 
576.  And  this  learned  writer  cites,  as 
requiring  full  proof,  "  beyond  reasona- 
ble doubt:"  Shortly  v.  Miller,  1  Smith 
395,  and  Tull  v.  Daoid,  27  Ind.  377. 
And  some  other  cases  in  that  state  re- 
quire proof  of  the  crime,  beyond  reason- 
able doubt.  There  are  other  American 
cases  which  seem  to  require  this :  Foun* 
tain  V.  West,  23  Iowa  9.  But  most  of 
them"  do  not  embrace  the  very  point. 
There  is  an  early  case  in  Vermont :  Tor- 
rey  v.  Field,  10  Vt.  353,  where  the  point 
of  pleading  the  truth  in  justification  and 
the  degree  of  strictness  required,  is  ex- 
tensively discussed,  both  by  counsel  and 
court,  which  will  apply  equally  to  the 
strictness  of  proof.  It  is  there  said,  '  *  If 
defendant  justify,  by  pleading  the  truth, 
he  must  plead  the  truth  of  the  very 
charge ;  and  it  is  not  sufficient  to  plead 
one  of  a  similar  character,  although  of 
the  same,  or  even  greater  enormity." 
The  cases  are  very  numerous  in  this 
country,  bearing  upon  the  question  de- 
cided in  the  principal  case,  and  we  can- 
not claim  to  have  carefully  examined 
them  all  ;  this  is  more  than  could  fairly 
be  expected  of  any  one,  who  has  any 
other  claims  upon  his  time.  But  we  are 
satisfied  no  other  rule  of  evidence  has 
ever  been  required  in  the  English  prac- 
tice, than  the  one  declared  in  the  prin- 
cipal case.  And  we  trust  the  time  is 
near,  when  the  American  courts  will 
enforce  the  same  reasonable  and  just 
view.  I.  F.  R. 
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Court  of  Appeah  of  Kentucky. 
B.  G.  THOMAS  v.  R.  D.  MAUONE. 

Where  a  citizen  of  Kentucky  leaves  his  home  and  enters  the  service  of  the 
Confederate  States,  the  presumption  is  that  his  sympathy  is  with  the  Southern 
cause,  and  to  rebut  this  he  must  show  that  such  absence  from  home  was  enforced* 

The  civil  code  of  Kentucky  authorizes  the  creditors  of  a  citizen  who  leaves  the 
county  of  his  residence  and  remains  absent  thirty  days  within  the  Confederate 
lines,  to  attach  his  property  and  sell  the  tame  for  payment  of  their  debts. 

The  fact  that  the  debtor  was  a  soldier  in  the  Confederate  army,  would  no:  de- 
prive the  court  of  jurisdiction  under  the  code. 

When  the  premises  are  used  as  an  encampment  by  the  Federal  Government, 
and  notice  of  the  attachment  is  served  on  the  officer  in  command,  the  attachment 
will  be  valid. 

When  tlie  legislature  provides  for  constructive  notice  on  absent  debtors,  such 
notice  if  {^iven,  is  sufficient  to  give  the  courts  jurisdiction  and  their  judgment  will 
be  sustained. 

The  facts  are  fully  set  forth  in  the  opinion  of  the  court. 

Lindsay,  J. — B.  G.  Thomas,  a  citizen  of  Kentucky  residing  in 
the  city  of  Lexington,  some  time  in  the  early  part  of  the  year 
1862  became  embroiled  in  an  unfortunate  difficulty  with  a  soldier 
of  one  of  the  regiments  of  United  States  troops,  then  stationed 
at  that  place,  and  was  finally  compelled,  in  necessary  self-defence, 
to  kill  the  soldier.  The  act  was  held  to  be  excusable  by  both  the 
civil  and  military  authorities,  but  the  comrades  of  the  deceased 
soldier  were  so  much  incensed,  that  they  openly  announced  their 
intention  to  avenge  his  death,  and  made  repeated  attempts  to 
execute  their  threats.  Their  officers  either  could  not  or  would 
not  restrain  them,  and  it  became  necessary  that  Thomas  should 
virtually  abandon  his  business  to  escape  the  impending  danger. 

While  affairs  were  in  this  condition,  the  Southern  army  under 
General  Bragg  advanced  into  Kentucky  and  occupied  the  city  of 
Lexington.  During  its  occupation,  Thomas  remained  at  home, 
but  a  day  or  two  after  it  was  "abandoned  by  the  retiring  Con- 
federates,, and  before  the  Federal  army  resumed  possession,  he 
started  south,  and  sometime  in  November  1862,  he  (being  then 
in  the  state  of  Tennessee)  joined  the  Confederate  army. 

On  the  5th  of  November  1862,  Rufus  Lisle,  a  creditor  of 
Thomas,  brought  his  suit  in  the  Fayette  Circuit  Court,  and  sued 
out  orders  of  attachment  against  his  property,  upon  the  grounds, 
that  he  had  left  the  county  of  his  residence  for  the  purpose  of 
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joining,  and  had  joined  and  entered  into,  and  was  then,  in  the 
service  of  the  army  of  the  so-called  Confederate  States,  and  that 
he  had  removed,  and  was  about  to  remove  a  material  part  of  his 
property  out  of  Kentucky,  not  leaving  enough  to  pay  his  debts. 
The  real  and  personal  estate  of  Thomas  situated  or  found  in 
Fayette  county  was  shortly  thereafter  seized  by  the  sheriff.  On 
the  14th  of  December,  James  and  Mansfield  also  filed  their  suit  to 
enforce  the  collection  of  certain  notes  held  by  them  as  assignee  of 
Jackson,  the  payment  of  which  was  secured  by  a  vendor's  lien  on 
a  tract  of  about  one  hundred  acres  of  land,  situated  near  the  city 
of  Lexington,  and  purchased  by  Thomas  from  Jackson.  They 
also  procured  an  order  of  attachment  upon  the  alleged  ground  that 
their  debtor  had  voluntarily  left  the  county  of  his  residence  and 
gone  within  the  lines  of  the  Confederate  army,  and  there  volun- 
tarily remained  for  more  than  thirty  days. 

In  both  these  suits  the  land  was  attached,  and  in  each  of  them 
orders  of  warning  against  the  absent  defendant  were  duly  made. 

In  February  1863,  the  two  suits  were  consolidated  and  a  judg- 
ment rendered,  directing  amongst  other  things  the  sale  of  this 
tract  of  land.  The  proceeds  arising  therefrom  to  be  applied  first 
to  the  satisfaction  of  the  lien  notes  held  by  James  and  Mansfield, 
and  then  to  the  payment  of  such  balance  as  might  remain  unpaid 
on  the  claim  of  Lisle  after  the  sale  of  the  personal  property. 

Under  this  judgment  the  land  was  sold  ;  the  appellee,  Mahone, 
purchasing  it  for  the  sum  of  $10,613.  The  sale  was  confirmed, 
and  with  the  sanction  and  approval  of  the  court  a  conveyance  to 
Mahone  was  executed  by  the  sheriff  (who  acted  as  the  court  com- 
missioner) on  the  17th  of  June  1864.  Shortly  after  the  termina- 
tion of  the  civil  war,  Thomas  returned  to  his  home  and  on  the 
21st  of  April  1870  instituted  this  suit,  seeking  to  have  the  judg- 
ment and  sale  under  which  Mahone  claims  title  to  the  land  declared 
void,  the  land  restored  to  his  possession,  and  judgment  for  such 
nmount  as  might  be  found  due  him  after  an  account  for  rents  and 
improvements  should  be  rendered. 

He  alleges  that  at  the  time  of  the  proceedings  resulting  in  the 
sale  of  his  land,  he  w?3  kept  away  from  his  home  and  prevented 
from  making  defence  by  the  lawless  condition  of  the  country,  and 
the  inability  of  the  civil,  and  the  disinclination  of  the  military 
authorities  to  protect  him  from  threatened  assassination. 

That  Mahone  the  purchaser  had  contributed  to  bring  about  the 
condition  of  lawlesness  then  prevailing,  and  was  thereby  indirectly 
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responsible  for  his  (appellant's)  enforced  absence.  That  the  levies 
of  the  orders  of  attachments,  were  as  matters  of  law  void,  because 
of  the  failure  of  the  oflScer  to  comply  with  the  law  in  making  them, 
&nd  because  the  land  was,  at  the  time,  in  the  actual  possession  of 
the  military  authorities  of  the  United  States,  and  therefore  not 
subject  to  seizure  by  the  officer  of  the  state  court.  That  the  military 
authorities  intimidated  bidders  and  prevented  competition  in  the 
sale.  That  this  &ct  was  a  matter  of  public  notoriety,  and  was 
well  known  to  the  purchaser,  who  took  advantage  of  it  to  bid  in 
the  land  for  greatly  less  than  its  actual  value. 

That  the  premises  were  in  the  actual  possession  of  the  military 
when  sold,  and  finally  that  the  judgment  was  void  for  the  want  of 
jurisdiction  in  the  court,  it  not  having  power,  because  of  his  belli- 
gerent character,  and  of  his  absence  within  the  lines  of  an  hostile 
government,  to  bring  him  before  it  by  constructive  service. 

No  appeal  was  prosecuted  from  the  original  judgment  confirming 
the  sale  of  the  land.  Nor  did  appellant  within  five  years  after 
judgment  or  sale,  enter  his  appearance  and  ask  a  re-trial  of  the 
issues  settled  by  either  the  original  judgment  or  the  confirmation 
of  the  sale  as  authorized  by  section  445  of  the  Civil  Code  of  Prac- 
tice. Nor  is  this  action  in  the  nature  of  a  bill  of  review.  It  is  in 
every  essential  a  collateral  proceeding  seeking  no  correction  of 
errors,  and  asking  no  relief  except  that  the  original  proceedings 
shall  be  absolutely  ignored. 

Such  being  the  case,  it  i^not  necessary  that  we  should  direct 
attention  to  any  of  the  grounds  set  up  in  the  petition,  which  will 
not  of  themselves,  or  in  connection  with  others,  authorize  us  to 
conclude  that  the  judgment  or  the  sale  or  both  were  and  are  utterly 
null  and  void. 

That  in  1862,  the  civil  authorities  of  Fayette  county  were  not 
able  to  protect  appellant  from  the  soldiery,  and  that  the  military 
officers  did  not  afford  him  protection,  is  sufficiently  proved,  yet  the 
hostility  towards  him  seems  not  to  have  extended  beyond  the  friends 
and  comrades  of  the  man  who  had  been  killed,  and  it  is  certain  that 
he  remained  at  home  notwithstanding  the  apprehended  danger, 
until  the  command  to  which  these  soldiers  belonged,  was  compelled 
to  withdraw  from  Lexington,  by  the  advance  of  the  Southern 
troops. 

He  started  south  at  a  time  when  he  was  in  no  immediate  danger, 
and  when  he  had  no  sufficient  reason  to  anticipate  the  return  to 
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Lexington  of  the  hostile  soldiers,  if  indeed  they  ever  did  return. 
But  even  if  prudence  dictated  that  he  should  secure  his  personal 
safety  by  leaving  his  home,  he  could  have  obtained  the  security  as 
well  within  as  without  the  Federal  lines.  We  are  constrained  to 
conclude  that  whilst  he  would  have  preferred  to  remain  at  home, 
if  he  could  have  been  assured  that  he  would  be  permitted  to  do  so 
without  further  molestation,  it  was  his  sympathy  for  the  Southern 
cause,  and  not  fear  of  the  soldiery,  that  induced  him  to  go  south. 

Appellant's  absence  within  the  Confederate  lines  waa  not  that 
character  of  enforced  absence  which  in  the  case  of  Dean  v,  Nehqn^ 
10  Wall.  158,  was  held  by  the  Supreme  Court  of  the  United 
States  to  render  void  the  order  of  publication  by  which  the  Civil 
Commission  sitting  at  Memphis  attempted  to  acquire  jurisdiction 
of  the  persons  of  Nelson  and  wife.  They  had  been  expelled  the 
Union  lines  by  the  military  commander,  and  were  not  allowed  to 
return,  and  therefore  could  not  have  obeyed  the  order  of  publica- 
tion, even  if  it  had  been  brought  to  their  notice. 

There  is  nothing  in  the  record  before  us  authorizing  the  conclu- 
sion that  Mahone  was  responsible  for  the  lawlessness  complained  of 
by  Thomas,  nor  that  he  personally  contributed  to  bring  about  that 
disregard  by  the  military  of  law  and  order,  which  it  is  insisted 
prevailed  in  Lexington  in  1862  and  afterward. 

This  court  cannot  recognise  and  act  upon  the  idea  that  there  is 
a  general  equity  growing  out  of  the  disturbed  condition  of  Ken- 
tucky during  the  late  civil  war,  which. of  itself  converts  into  trus- 
tees those  who  purchased  property  at  judicial  sales  made  during 
that  period.  To  uphold  such  a  doctrine  would  be  to  practically 
reopen  all  the  litigation  settled  by  the  courts  during  that  unhappy 
epoch  in  our  country's  history. 

Although  the  witness  Lisle,  who  w^as  one  of  the  attaching  credit- 
ors, and  who  seems  to  have  been  the  friend  of  appellant,  was 
in<luced  by  information  that  he  was  to  be  arrested  by  the  military 
authorities,  to  leave  Lexington  on  the  day  of  the  judicial  sale 
instead  of  remaining  and  bidding  for  the  land  as  he  intended  to  do ; 
tlie  evidence  does  not  show  that  his  contemplated  arrest  had  any- 
thing to  do  with  the  sale,  nor  that  it  had  the  effect  of  intimidating 
bidders.  Nor  is  there  any  proof  tending  even  remotely  to  con- 
nect Mahone  with  it.  The  return  of  the  deputy  sheriff  upon  the 
order  of  attachment  sued  out  by  Lisle  is  to  the  effect  that  it  was 
levied  on  "  about  100  acres  of  land  by  delivering  a  true  copy  of 
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the  within  order  of  attachment  to  W.  A.  Warner  on  the  premises," 
and  oa  that  of  James  and  MansjSeld.  That  it  was  executed  "  by 
delivering  to  W.  A.  Warner  a  true  copy  of  the  within  order  of 
attachment  on  the  premises  of  B.  G.  Thomas." 

The  228th  section  of  the  Civil  Code  provides  that  real  property 
shall  be  attached  "  by  leaving  with  the  occupants  tlieroof,  or,  if 
th^e  be  no  occupant,  in  a  conspicuous  place  thereon,  a  copy  of 
the  order," 

The  returns  of  the  sheriff  do  not  show  that  W.  A.  Warner  was 
the  occupant  of  the  land,  but  there  is  nothing  in  either  of  them 
from  which  it  can  be  inferred  that  he  was  not.  In  such  a  state  of 
case  the  presumption  must  be  indulged  that  the  officer  made  the 
levies  in  the  mode  pointed  out  by  the  law,  and  that  the  person,  to 
whom  the  copies  of  the  orders  of  attachment  were  delivered  was 
the  occupant  of  the  premises :  LewU  v.  Juniper^  2  Mete.  284 ;  and 
especially  should  this  presumption  prevail  where  the  levies  are 
attacked  collaterally,  it  not  being  permissible  in  an  action  of  that 
kind  to  allow  the  officer  to  amend  his  return  as  he  would  be 
allowed  to  do  if  the  attack  had  been  made  in  the  action  in  which 
die  attachments  were  sued  out.  A  different  rule  would  work 
irreparable  mischief;  no  one  would  purchase  attached  property  if 
parties  were  allowed,  in  subsequent  and  collateral  litigation,  to 
retry  the  questions  of  fact  which  were  or  might  have  been  con- 
tested in  the  original  proceedings. 

We  are  of  the  opinion  that  the  premises  were  subject  to  attach- 
ment, notwithstanding  the  Federal  Grovemment  had  upon  them  at 
the  time  a  military  encampment.  The  occupation  of  the  military  was 
merely  temporary.  The  General  Government  asserted  no  claim  to 
the  land  actually  occupied,  and  had  done  nothing  indicative  of  an 
intention  to  seize  and  permanently  hold  the  premises  in  tlie 
furtherance  of  military  operations.    " 

Although  the  officer  of  the  state  could  not  force  his  way  within 
the  guard-lines  of  the  military  encampment,  yet  the  occupation  of 
the  army  was  not  so  exclusive  as  to  prevent  him  from  doing  such 
acts  as  the  law  required  to  be  done  to  put  the  court  in  construc- 
tive possession  of  the  land,  and  that  was  all  that  was  necessary  to 
perfect  the  attachment-liens. 

If  it  be  true  as  charged,  that  Warner,  to  whom  the  deputy 
sheriff  delivered  copies  of  the  orders  of  attachment,  was  a  Federal 
officer,  it  is  equally  clear  that  he  recognised  the  right  of  the 
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deputy  to  make  the  levies ;  and  it  seems  from  the  testimony  of 
appellant's  witness,  Merrill  held  possession  of  the  dwelling  under 
the  officer  of  the  state  court,  and  surrendered  to  the  purchaser  at 
the  decretal  sale.  The  seizure  by  the  state  court  did  not  interfere 
with  the  encampment  of  the  Federal  troops,  and  the  concurrent 
possession  of  the  state  court  and  these  troops  was  in  nowise  incon- 
sistent with  the  rights  of  either.  We  do  not  regard  the  temporary 
encaiqpment  established  on  appellant's  farm  as  such  a  possession 
by  the  Federal  Government  as  to  compel  the  process  of  the  state 
court  to  pause  until  the  encampment  should  be  discontinued. 
There  is  no  analogy  between  the  facts  involved  in  this  and  in  the 
cases  of  HarrtB  v.  Denney^  3  Peters  292,  and  Amey  v.  Supervisors^ 
11  Wall.  138. 

The  further  objection  that  the  returns  of  the  officer  upon  the 
orders  of  attachment  do  not  sufficiently  describe  the  land  to  iden- 
tify it,  however  well  founded  it  may  be  as  to  the  attachment  of 
Lisle,  cannot  avail  in  this  suit.  The  entire  amount  for  which  the 
land  sold  was  required  to  pay  the  lien-notes  held  by  James  &;  Mans- 
field, and  for  the  satisfaction  of  these  notes.  The  court  had  juris- 
diction to  sell  it,  independent  of  the  lien  attempted  to  be  created  by 
its  actual  seizure,  under  the  order  of  attachment  sued  out  by  them. 

The  remaining  questions   to  be  noticed  are:  1st.    Could  the 

Fayette  circuit  entertain  jurisdiction  of,  and  render  judgment  in 

an  action  prosecuted  against  Thomas  whilst  he  was  a  soldier  in  the 

•  Confederate  army  ?  2d.  Did  the  orders  of  warning  taken  out  against 

him  have  the  legal  effect  of  constructive  service  of  process  ? 

It  does  not  follow,  because  appellant  was  at  the  time  a  soldier  in 
the  army  of  a  belligerent  power,  and  that  all  unlicensed  communi- 
cation with  him  by  the  people  of  the  states  adhering  to  the  Federal 
Union  was  inhibited,  not  only  by  the  laws  of  war,  but  by  express 
statute,  that  resident  creditor  might  not  sue  him  in  the  courts 
of  this  state,  and  subject  to  the  judgment  of  their  debts  such  of 
his  property  as  might  be  found  within  the  local  jurisdiction  of  the 
courts  in  which  he  was  sued. 

The  right  of  resident  creditors  so  to  proceed  against  parties  in- 
debted to  them  residing  within  the  lines  of  the  hostile  power,  and 
held  to  be  public  enemies  by  reason  of  their  participation  in  the 
Southern  movement,  was  recognised  by  the  Federal  Congress  in  the 
Act  of  March  3d  1863  (2d  Brightly's  Digest  1238),  providing  for 
the  seizure  and  confiscation  of  the  property  of  such  persons. 
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In  the  case  of  Orut^iher  v.  ffurd  and  wife^  4  Bush  363,  this 
court  held  that  a  proceeding  by  a  Kentucky  creditor  to  enforce 
his  lien  on  land  situated  in  this  state  was  not  interdicted,  notwith- 
standing the  existence  of  the  war  and  the  residence  of  the  debtors 
within  the  Confederate  lines.  And  in  the  case  of  Burnam  v.  Com" 
nwnweatthj  1  Duvall  210,  an  act  of  the  legislature,  authorizing 
suits  against  the  members  of  the  provisional  government  of  Ken- 
tucky for  the  recovery  of  public  revenues  seized  by  them,  or  those 
claiming  to  act  under  them,  and  the  rendition  of  personal  judg- 
ments upon  constructive  service,  was  declared  to  be  liable  to  no 
constitutional  objection,  although  It  applied  to  persons  whose  absence 
from  the  state,  within  the  Confederate  lines,,  was  as  notorious  as 
was  the  additional  fiswit  that  they  were  engaged,  when  the  act  was 
passed  (March  15th  1862),  in  giving  active  aid  and  encouragement 
to  the  hostile  government  of  the  South. 

If  the  state  could  authorize  such  proceedings  in  its  own  behalf, 
without  contravening  the  war  policy  of  the  General  Government, 
or  infringing  upon  its  war  powers  under  the  Federal  Constitution, 
it  is  clear  that  it  could  provide  the  same  or  similar  remedies  for. 
its  citizens.  Such  has  all  the  while  been  the  opinion  of  this  court, 
as  is  manifested  by  its  action  in  the  cases  of  Belly.  Hall^  2  Duvall 
288 ;  Anderson  v.  Sutton,  Id.  282 ;  Beazley  v.  Maret,  1  Bush  467  ; 
Lrnk  V.  Salter,  2  Bush  201 ;  OnUchfield  v.  Thurman,  4  Bush  498, 
and  in  numerous  others.  Even  if  a  citizen  of  Kentucky,  who  joined 
the  Confederate  army,  became  thereby  invested  with  the  character  of 
an  alien  enemy,  as  is  insisted  by  appellapt,  it  is  by  no  means  clear 
that  his  property  in  Kentucky  could  not  be  lawfully  seized  by  its 
courts,  and  subjected  to  the  payment  of  his  debts. 

The  Supreme  Court  of  the  United  States,  upon  the  authority  of 
a  case  in  the  English  Court  of  Exchequer  cited  in  the  case  of  Al- 
hritche  V.  Sei8$many  2  Vesey  and  Beames  824,  and  the  doctrine 
enunciated  in  Bacon's  Abridgment,  title  Alten,  D.,  and  the  53d 
jection  of  Story's  Equity  Pleading,  decides  that  "  whatever  may 
be  the  extent  of  the  disability  of  an  alien  enemy  to  sue  in  the 
courts  of  the  hostile  country,  U  is  clear  that  he  i»  liable  to  be  medi' 
Me  Veigh  v.  United  States,  11  Wall.  269. 

The  jurisdiction  of  the  courts  of  Tennessee  to  sell  the  lands  of 
one  of  her  citizens  who  had  left  his  home  and  became  a  partici- 
pant in  the  war  being  waged  against  the  United  States  by  the 
Confederates,  was  directly  called  in  question  in  the  ca3e  of  iwrf- 
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low  V,  Bam$eyy  11  Wall.  581,  and  was  upheld  by  tlie  Supreme 
Court. 

The  judgment  in  the  case  of  Dean  v.  Nehon  was  declared 
void,  because  the  defendants  were  not  permitted  by  the  military 
commander  to  return  to  Memphis  and  make  defence.  The  order 
of  publication  was  held  to  bo  an  idle  form,  not  on  account  of  Nel- 
son and  wife  being  public  enemies,  and  therefore  not  liable  to  be 
8  led,  but  because  the  military  would  neither  allow  them  to  see  nor 
obey  it.  So  far  as  the  civil  or  military  authorities  in  Kentucky- 
were  concerned,  Thomas  could  have  returned  and  resumed  his 
status  as  a  non-combatant  citi^n  at  any  time,  but  he  did  not 
choose  to  do  so  upon  the  terms  prescribed. 

We  are  satisfied  that  the  power  of  the  courts  of  the  states  adher- 
ing to  the  Federal  Union  to  entertain  jurisdiction  of  suits  against 
such  of  their  citizens  as  joined  the  Confederate  army,  is  upheld  by 
the  decided  weight  of  authority. 

The  validity  of  the  orders  of  warning  made  against  Thomas 
depends  upon  whether  the  laws  of  Kentucky  regulating  the  mode  of 
constructive  service  of  process  were  observed.  By  an  Act  of  the 
General  Assembly  approved  December  23d  1861,  service  in  the 
Confederate  army,  or  voluntarily  leaving  the  county  of  one's  resi- 
dence and  remaining  absent  therefrom  thirty  days  within  the  Con- 
federate States,  or  their  military  lines,  or  voluntarily  leaving  the 
county  of  one's  residence  for  the  purpose  of  joining  the  army  of  the 
Confederate  States,  or  for  the  purpose  of  entering  their  service  in 
either  a  civil  or  military  capacity,  and  remaining  absent  so  that 
the  ordinary  process  of  the  court  could  not  be  served  for  thirty 
days,  were  made  grounds  of  attachment.  Said  act  also  provided 
that  warning  orders  might  be  obtained  on  either  of  said  grounds 
against  any  defendant  to  whom  they  might  apply,  '^  in  the  same 
manner  and  with  the  same  effect  in  all  respects  and  subject  to  the 
same  proceedings  as  (are  now)  were  then  had  for  existing  causes 
of  constructive  service."  The  91st  section  of  the  Civil  Code  of 
practice  then  and  now  in  force  provides  '^  That  a  defendant  against 
whom  a  warning  order  has  been  made  shall  be  deemed  construct- 
ively  summoned  on  the  thirtieth  day  after  the  making  of  the  order, 
and  the  action  may  proceed  accordingly." 

That  this  act  was  harsh  in  its  nature  and  calculated  to  result  in 
the  perpetration  of  wrongs  upon  persons,  who  from  the  very  nature 
of  things,  could  not  be  actually  notified  of  the  pendency  of  suits 


Digiti 


zed  by  Google 


THOMAS  r.  MAHONE.  441 

against  tbem,  may  be  conceded,  and  yet  it  does  not  follow  that  the 
courts  could  rightfully  refuse  to  enforce  it. 

As  persons  serving  in  the  Confederate  army  or  adhering  to  the 
Confederate  cause  could  be  lawfully  sued,  the  constructive  notice 
necessary  to  give  the  courts  jurisdiction  to  render  judgments  in 
suits  instituted  against  them,  was  a  question  of  legislative  discretion 
and  not  of  power:  Bumam  v.  Oommonwealth.  As  the  act  was 
intended  to  apply  to  belligerents,  to  persons  who  were  within  the 
lines  of  the  public  enemy,  the  fact  that  attorneys  appointed  to  de- 
fend could  not  lawfully  communicate  with  them,  does  not  render 
void  the  judgments  in  such  actions. 

That  they  could  not  be  notified,  was  doubtless  one  of  the  reasons 
inducing  the  legislature  to  pass  the  act.  It  should  also  be  borne 
in  mind,  that  whilst  the  440th  section  of  the  Code  provides,  that ' 
"  Before  judgment  is  rendered  against  a  defendant  constructively 
summoned,  and  who  has  not  appeared,  it  shall  be  necessary  **  to 
appoint  an  attorney  to  defend  sixty  days  before  judgment,  and  to 
execute  to  the  defendant  a  bond  to  the  eflFect  that  if  he  appears 
within  the  time  prescribed  by  law,  makes  defence  and  sets  aside  the 
judgment,  the  plaintiff  shall  restore  the  property  taken  under  it  if 
the  same  shall  be  adjudged  to  be  restored,  and  pay  such  sums  of 
money  as  may  be  awarded ;  tho  appointment  of  t^  >  attorney,  and 
the  execution  of  the  bond,  are  for  the  protection  of  the  interests  of 
the  absent  defendant,  and  not  to  give  the  court  jurisdiction.  The . 
jurisdiction  is  acquired  thirty  days  after  the  order  of  warning  is 
made.  It  is  at  that  time  that  the  defendant  is  deemed  to  be  con- 
structively summoned :  Section  91  Civil  Code.  The  local  juris- 
diction of  the  court  over  the  thing  sought  to  be  sold,  and  the 
jurisdiction  acquired  over  the  person  of  the  defendant  by  the  con- 
structive service  of  process  provided  by  law,  authorizes  the  court 
to  proceed,  and  although  the  failure  to  appoint  the  attorney  or  to 
take  the  bond  as  required  bj  section  440  are  reversible  errors,  the 
jurisdiction  being  complete  the  judgment  will  not  be  void :  Bod- 
ley's  Heirs  v.  Morris^  MS.  Opinion,  Act  1867. 

The  attorney  to  defend  is  required  to  correspond  with  the  de- 
fendant if  he  can  be  found,  but  his  failure  so  to  do,  merely  deprives 
him  of  the  right  to  compensation,  and  does  not  affect  the  validity 
of  the  steps  taken  by  the  court :  Brown  v.  Early^  2  Duvall  872. 
The  warning  orders  resulting  in  the  judgment  by  virtue  of  which 
appellant's  land  was  sold,  were  based  upon  the  alleged  ground,  that 
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he  had  departed  from  the  county  of  his  residence,  and  voluntarily 
gone  within  and  continued  within  the  lines  of  the  Confederate 
States.     The  evidence  establishes  the  truth  of  these  allegations. 

It  does  not  matter  that  Thomas  remained  at  home  until  the  ad- 
vance of  Bragg's  troops  brought  him  within  the  lines  of  the  invad- 
ing army.  He  continued  a  non-combatant  citizen  of  Kentucky, 
until  the  Confederates  left  Lexington  on  their  retreat  from  the 
state.  Whether  his  remaining  at  home  until  the  day  after  the 
Southern  troops  had  retired,  brought  him  again  within  the  military 
lines  of  the  advancing  Federals,  or  whether  his  home  continued 
constructively  within  the  Southern  lines  until  the  Union  troops 
actually  re-occupied  the  country,  we  do  not  deem  it  necessary  to 
decide.  He  left  his  home  when  there  was  no  public  enemy  present 
to  interfere  with  the  execution  of  the  process  of  the  courts,  and  by 
voluntarily  continuing  absent  and  within  the  hostile  lines,  he  forced 
his  creditors  to  resort  to  the  remedies  provided  by  a  law  enacted 
before  he  was  in  any  way  connected  with  the  Confederate  army. 

His  conduct  brought  him  within  the  letter  as  well  as  the  spirit 
of  the  law,  construing  it  as  strictly  and  confining  its  operation 
within  the  narrow  limits  insisted  upon  by  his  learned  counsel.  The 
judgment  of  the  Circuit  Court  dismissing  appellant*^  petition 
must  be  affirmed. 

This  cause  was  decided  by  Judge  Pryor  whilst  a  circuit  judge, 
hence  he  took  no  part  in  this  judgment. 


District  Court  of  the  City  of  Philadelphia, 
MOUNTJOY  TO  TH«  USE  of  IIOLBROOK  r.  METZGER. 

Where  a  contract  is  to  bt  performed  on  a  certain  day,  an  nnqnalified  refusal  of 
performance,  daring  any  part  of  that  day,  is  a-  breach,  and  the  other  party  may 
recoTcr  his  damages. 

Sait  for  the  breach,  commenced  on  the  same  day  bat  after  the  refusal  to  perform, 
is  not  prematnre. 

This  was  an  action  of  assumpsit  on  a  written  contract  of  sale, 
by  which  Mountjoy  agreed  to  deliver  and  Metzger  to  take  and  pay 
for  600  barrels  of  petroleum  "  between  April  14th  and  December 
Slst  1869,  both  days  included,  at  buyer's  option/'  at  S8|  cents 
per  gallon. 
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Mountjoy  subsequently  assigned  his  interest  in  the  contract  to 
Uolbrook.  The  buyer  did  not  exercise  his  option,  and  the  agree- 
ment consequently  became  absolute  on  his  part  to  accept  and  pay 
for  the  oil  on  the  81st  of  December.  On  that  day  Holbrook  ten- 
dered the  oil  to  the  defendant  The  price  had  fallen,  and  the 
tender  was  peremptorily  declined.  Metzger  said  that  Mountjoy 
was  in  prison  and  could  not  have  fulfilled  the  agreement  if  oil  had 
risen.  He  could  not,  therefore,  reasonably  expect  the  defendant 
to  comply.  The  tender  was  all  right,  but  he,  Metzger,  would  neither 
take  the  oil  nor  pay  the  difference.  Holbrook  then  said  that  he 
supposed  he  was  bound  to  sell  the  oil  at  auction.  If,  however,  the 
defendant  was  willing,  he  would  place  it  in  the  hands  of  Mr.  Fos- 
ter, to  be  disposed  of  at  private  sale.  Metzger  replied  that  he  had 
no  objection.  Holbrook  thereupon  sold  the  oil  at  once  through 
Foster  for  81^  cents  per  gallon,  and  this  suit  was  instituted  to  his 
use  on  the  same  day,  for  the  difference  between  this  amount  and 
the  contract  price. 

The  jury  were  instructed  that  the  writ  was  prematurely  issued, 
unless  the  defendant  had  waived  4iis  right  as  originally  fixed  by 
the  agreement.  If,  however,  he  refused  absolutely  to  take  the  oil, 
and  assented  to  the  defendant's  suggestion  that  it  should  be  sold 
forthwith^  as  a  means  of  liquidating  the  damages  and  fixing  the 
rights  and  liabilities  of  the  parties,  the  cause  of  action  was  com- 
plete immediately  on  the  sale,  and  a  suit  brought  subsequently  on 
the  same  day  would  not  be  too  soon.  Under  this  instruction  the 
jury  found  a  verdict  for  the  plaintiff.  This  was  now  a  rule  for  a 
new  trial. 

J.  T,  Pratt  and  R.  P.  White,  for  plaintiff. 

J,  H.  Sloan  and  John  Goforthj  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Hare,  P.  J. — The  charge  was  excepted  to,  and  is  now  before 
us  for  consideration.  It  is  said  on  behalf  of  the  defence  that 
when  an  agreement  is  made  for  the  sale  of  merchandise  delivera- 
ble at  a  future  day,  the  purchaser  has  the  whole  of  the  day  to 
accept  and  pay  for  the  goods,  and  the  vendor  to  deliver  them. 
Hence  the  contract  cannot  be  broken  on  either  side  before  night, 
and  a  writ  issued  on  the  same  day  is  premature. 

The  plaintiff  replies,  that  while  this  is  true  as  a  general  propo- 
sition, still  a  declaration  that  the  purchaser  will  not  accept  or  pay 
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for  the  goods  is  a  breach  for  which  redress  may  be  sought  imme- 
diately by  suit. 

The  question  was  critically  examined  in  Hochster  v.  De  la  Tour, 
2  Ell.  &  Bl.  678.  The  declaration  averred  a  mutual  agreement  on 
the  12th  of  April  1862,  that  the  plaintiff  should  serve  the  defend- 
ant as  a  courier  for  three  months  from  a  certain  day  then  to  come, 
to  wit,  the  1st  of  June  1852.  That  the  plaintiff  was  ready  and 
willing  to  comply  with  the  agreement,  but  that  the  defendant  after- 
wards, and  before  the  said  Ist  of  June,  wrongfully  refused  and 
declined  to  employ  the  plaintiff,  and  wrongfully  absolved  and  dis- 
charged him  from  the  said  agreement  and  from  the  performance 
thereof,  and  from  being  ready  and  willing  to  fulfil  the  same ;  and 
that  the  defendant  then  and  there  wholly  broke,  put  an  end  to, 
and  determined  his  said  promise  and  engagement.  It  appeared^ 
from  the  evidence  given  at  the  trial,  that  the  agreement  was  made 
as  alleged  in  the  declaration.  That  on  the  11th  of  May  1852,  the 
defendant  wrote  to  the  plaintiff  that  he  had  changed  his  mind  and 
would  not  take  the  plaintiff  into  his  service.  The  latter  thereupon 
brought  suit  on  the  22d  of  May,  and  subsequently,  during  the 
same  month,  obtained  an  engagement  with  Lord  Ashburton,  on 
equally  good  terms,  but  not  commencing  until  the  4th  of  July. 
The  defendant  contended  the  suit  was  prematurely  brought,  if  not 
radically  defective.  There  could  not  be  a  breach  before  the  time 
designated  for  performance,  nor  could  a  contract  be  enforced  by 
any  one  who  did  not  hold  himself  in  readiness  to  fulfil  his  part. 
By  taking  an  engagement  from  Lord  Ashburton  in  May  the  plain- 
tiff had  disabled  himself  from  entering  the  defendant's  service  on 
the  1st  of  June. 

Mr.  Justice  Erle  reserved  the  point ;  and  the  case  was  subse- 
quently argued  before  the  court  in  banc,  on  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered  or  the  judgment  arrested. 
The  defendant's  counsel  alleged  that  to  constitute  a  breach  of 
contract  something  must  be  left  undone  which  the  promissor 
agreed  to  do,  or  something  done  which  he  promised  to  avoid. 
Saying  beforehand  that  he  does  not  intend  to  fulfil  the  agreement, 
is  not  a  breach,  because  he  may  change  his  mind  when  the  time 
for  performance  arrives.  The  injury  inflicted  by  the  defendant's 
declaration  that  he  would  not  employ  or  pay  the  plaintiff,  was 
prospective,  not  actual,  and  could  not  be  made  the  foundation  of 
a  suit.     The  plaintiff  was  entitled  to  nothing  under  the  contract 
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until  the  day  appointed  for  its  fulfilment.  In  reply,  the  plaintiff's 
counsel  insisted  on  the  hardship  that  would  result  if  a  vendor  who 
agrees  to  deliver  goods  at  a  future  day  were  obliged  to  hold  them 
in  the  face  of  a  falling  market,  notwithstanding  a  notice  that  the 
buyer  would  notfulfil  the  contract;  or  if  a  manufacturer  who  has 
entered  on  the  fulfilment  of  an  order  which  is  unjustifiably  re- 
voted,  must  proceed  on  pain  of  forfeiting  the  right  to  compensa- 
tion for  what  he  has  already  done. 

Lord  Campbell  said,  in  delivering  judgment,  that  it  was  estab- 
lished under  the  authorities,  that  if  a  man  disabled  himself  from 
performing  the  contract,  although  before  the  time  appointed  for 
its  fulfilment,  there  was  a  breach  for  which  the  other  party  might 
proceed  forthwith.  The  law  had  been  so  held  where  a  man  who 
had  promised  to  marry  at  a  future  day,  took  another  woman  as 
his  wife  during  the  interval.  So  a  tenant  might  sue  at  once  if  the 
landlord  precluded  the  fulfilment  of  his  promise  to  renew  the  lease, 
by  letting  the  premises  to  a  third  person  before  the  expiration  of 
the  term. 

The  principle  was  analogous  where  the  refusal  of  one  party  to 
perform  the  contract,  took  away  the  only  ground  on  which  the 
other  could  reasonably  be  expected  to  hold  himself  in  readiness  to 
fulfil  his  part  of  the  agreement.  An  author  who  had  promised  to 
write  a  book  could  not  be  expected  to  go  on  with  the  work,  after 
being  informed  that  the  publisher  would  not  defray  the  cost  of 
printing  it  or  pay  the  stipulated  compensation.  In  like  manner 
the  plaintiff  could  not  justly  be  required  to  keep  himself  disen- 
gaged in  order  to  be  able  to  attend  on  the  defendant,  after  being 
told  that  the  latter  did  not  need  and  would  not  accept  his  services. 
It  was  obviously  for  the  interest  of  both  parties— of  the  party  who 
refused  to  fulfil  the  contract,  and  of  the  party  to  whom  the  refusal 
was  addressed — that  the  latter  should  be  permitted  to  reduce  the 
damages  by  taking  his  skill  and  time  to  the  best  market  instead 
of  charging  the  other  with  the  whole  weight  of  the  obligation 
which  he  had  renounced.  The  same  principle  was  applied  in 
Zenos  V.  The  Black  Sea  Co.,  18  C.  B.,  N.  S.  825. 

These  decisions  go  further  than  the  plaintiff's  case  requires. 
The  verdict  may  be  sustained  without  holding  that  a  contract  is 
necessarily  broken  by  a  declaration  that  it  will  not  be  fulfilled. 
It  is  enough  to  say,  that  a  breach  will  occur,  if  such  a  declaration 
results  in  a  loss  for  which  compensation  should  be  made  in  dam- 
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ages.  It  may  well  be,  that  a  purchaser  who  has  announced  that 
he  will  not  pay  the  price,  may  change  his  mind  and  claim  the 
goods  if  they  are  still  on  hand  when  the  day  arrives,  and  suscepti- 
ble of  being  delivered.  If  this  is  conceded,  it  must  follow  that 
such  a  retraction  on  his  part  would  preclude  a  recovery  by  the 
vendor,  who  could  not  be  entitled  to  damages  in  the  absence  of 
loss.  But  the  case  is  widely  different  where  the  goods  are  sold  in 
consequence  of  the  purchaser's  declaring  that  he  does  not  want 
and  will  not  pay  for  them.  The  transaction  is  then  brought  to  a 
point  which  does  not  admit  of  change ;  and  as  the  damages  are 
liquidated,  it  would  obviously  be  unjust  to  delay  the  remedy.  This 
argument  applies  with  peculiar  force  when  the  purchaser  rejects 
the  goods  when  tendered  at  the  time  prescribed. 

It  cannot  be  said  that  such  a  refusal  is  a  mere  declaration  of 
intention  as  distinguished  from  an  actual  breUch.  It  is  no  doubt 
true  that  the  parties  have  the  whole  of  the  last  twenty-four  hours  dur- 
ing which  to  perform  the  agreement.  Hence  a  buyer  to  whom  the 
goods  are  offered  at  noon,  may  require  the  vendor  to  keep  them  in 
readiness  till  night,  to  give  him  time  to  procure  and  pay  the  pur- 
chase-money. But  an  unqualified  refusal  on  his  part  is  an  irrepa- 
rable breach  which  leaves  no  room  for  a  subsequent  change  of 
purpose.  It  is  an  implied  authority  to  the  vendor  to  dispose  of 
the  property  to  the  best  advantage,  and  charge  the  purchaser  with 
the  difference. 

In  the  present  case,  however,  we  are  not  left  to  inference,  because 
the  question,  whether  the  goods  should  be  sold  at  private  sale,  was 
put  to  the  defendant  and  answered  affirmatively.  lie  is  therefore 
estopped  from  alleging  that  it  was  the  duty  of  the  plaintiff  to  wait 
till  the  next  day  before  treating  the  contract  as  determined. 

A  question  remains  of  some  importance.  Conceding  that  the 
contract  was  irrevocably  broken,  by  the  refusal  of  the  defendant  to 
take  the  oil,  could  the  plaintiff  sue  at  once,  or  was  he  bound  to  wait 
until  the  following  day  ?  If  the  first  impression  is  in  favor  of  the 
necessity  for  delay,  it  will,  I  think,  disappear  on  investigation.  It 
is  no  doubt  true  in  general,  that  a  suit  will  not  lie  on  the  day  on 
which  default  is  made  in  the  performance  of  a  pecuniary  obligation. 
The  cause  of  action  is  not  complete  on  a  promissory  note  until  the 
morning  after  the  last  day  of  grace ;  and  the  principlie  is  the  same 
in  the  case  of  a  bond.  This  is  not  because  a  man  who  is  injured 
cannot  seek  redress  immediately  by  suit,  but  because  non-pcrform- 
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ance  is  not  an  injary  until  the  time  for  fulfilment  has  expired.  If 
a  man  removes  or  converts  the  goods  of  another  the  latter  may 
proceed  at  once  in  trover  or  replevin ;  and  so  where  a  vendor 
refuses  to  deliver  the  goods  notwithstanding  a  tender  of  the  price. 
In  like  manner  a  man  who  should  promise  to  pay  a  sum  certain  at 
noon  on  a  given  day,  could  not  complain  that  a  writ  issued  the 
next  hour  was  premature.  It  follows  that  when  a  purchaser  refuses 
absolutely  to  accept  or  pay,  the  vendor  may  proceed  forthwith  in 
debt  or  assumpsit.  The  rule  that  there  are  no  parts  of  a  day  is 
designed  like  other  legal  fictions  for  the  furtherance  of  justice,  and 
does  not  apply,  where  the  effect  would  be  to  frustrate  or  delay  an 
undoubted  right.  It  is  distinctly  in  proof  that  the  plaintiff  did  not 
issue  the  writ  until  the  damages  were  liquidated  by  the  sale  of  the 
oil ;  but  if  it  were  needful  this  might  be  presumed  in  aid  of  the 
remedy,  and  to  obviate  the  expense  and  delay  of  another  suit. 

Since  the  above  was  written  our  attention  has  been  called  to  the 
case  of  Frost  v.  Knight j  L.  R.  7  Exch.  111.  It  was  an  action 
for  a  breach  of  promise  of  marriage.  The  defendant  who  had 
agreed  to  marry  the  plaintiff*  whenever  his  father  died,  declared 
during  the  lifetime  of  the  latter,  that  he  was  unalterably  deter- 
mined not  to  fulfil  the  contract,  and  it  was  held  by  the  Exchequer 
Chamber  (reversing  the  judgment  of  the  court  below),  that  the 
plain tifi"  might  regard  the  promise  as  broken,  and  sue  for  and  recover 
such  damages  as  would  have  arisen  from  the  non-fulfilment  of  the 
agreement  at  the  time  prescribed,  subject  to  abatement  in  respect 
to  any  circumstances  that  might  have  afibrded  a  means  of  mitigating 
the  loss.  The  doctrine  may  therefore  be  regarded  as  established 
in  England,  and  from  its  intrinsic  reasonableness,  will,  in  all  pro- 
bability, prevail  in  the  United  States. 

The  rule  for  new  trial  is  discharged. 


Supreme  Court  of  New  York. 

MATTER  OF  THE  SECOND  AVENUE  RAILROAD  COMPANY.* 

An  act  of  the  legislature  granting  to  a  passenger  railroad  company  the  right  to 
extend  its  tracks  over  certain  additional  streets  in  the  citj  of  New  York  prorided 

*  The  following  report,  though  not  strictly  a  judicial  decision,  discusses  some 
novel  and  interesting  points  in  regard  to  the  rights  of  municipal  corporations,  their 
control  over  their  streets  and  the  franchises  of  city  passenger  railways.  We  print 
it  in  accordance  with  the  desire  of  several  correspondents. — Ed.  A.  L.  R. 
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for  compensation  to  the  city  for  **  the  value  of  the  rights  and  privileges  granted." 
The  commissioners  reported  that  the  company  should  pay  annually  2j  per  cent, 
of  the  gross  receipts  for  travel  on  the  new  tracks,  which  being  calculated  hy  the 
proportion  such  new  tracks  bore  in  length  to  the  whole  line  was  fix^d  at  ,3  *j  of 
1  per  cent,  on  the  whole  gross  receipts  for  travel. 

The  nature  of  property  in  streets,  the  nature  and  value  of  the  franchise  con- 
/erred  on  a  passenger  railroad  by  allowing  it  to  lay  tracks  in  streets,  and  the 
principles  by  which  the  value  of  such  franchise  may  be  determined,  discussed. 

In  the  matter  of  the  application  of  the  Second  Avenue  Railroad 
Company  for  the  appointment  of  three  commissioners  to  fix  the 
compensation  to  be  paid  to  the  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York  for  certain  rights  and  privileges 
granted  said  company  by  the  legislature  of  the  state  of  New 
York.  An  order  was  made  at  a  special  term  of  this  court,  ap- 
pointing Messrs.  William  R.  Martin,  Rufus  M.  Stivers  and  J. 
Nelson  Tappan,  commissioners  to  appraise  and  determine  the  com- 
pensation. 

The  following  opinion  was  delivered  by 

Thb  Commissioners. — I.  An  agreement  made  the  15th  De- 
cember 1852,  between  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York  and  Denton  Pearsall  and  eight  others,  gave 
permission  for  the  construction  of  the  road  now  known  as  the 
Second  Avenue  Railroad.  It  limited  the  fare  to  five  cents  below 
Forty-second  street,  and  reserved  power  to  the  Common  Council 
to  regulate  the  fare  for  the  entire  length  of  the  road  when  it 
should  be  completed  to  Harlem  river.  Others  of  the  city  railroads 
were  in  like  manner  authorized  about  the  same  time.  But  it  was 
subsequently  decided  in  a  litigation  terminated  by  the  Court  of 
Appeals  that  the  city  corporation  had  no  power  to  make  the  grants 
contained  in  these  agreements :  Davis  v.  May  or  ^  ^c.  (December 
1856),  14  N.  Y.  506 ;  Milhau  v.  Sharp  (September  1863),  27  N. 
Y.  611. 

The  Act  of  1854,  chap.  14,  p.  323,  by  its  third  section  author- 
ized the  parties  or  companies  by  whom  any  railroad  in  any  of 
the  cities  of  the  state  had  been  in  part  constructed  to  complete 
the  same,  and  to  that  end  the  grants,  licenses  and  resolutions  under 
which  they  had  been  in  part  constructed  were  confirtbed.  Under 
the  authority  of  this  agreement  and  this  act  the  Second  Avenue 
Railroad  has  been  constructed  and  operated ;  Coleman  v.  Second 
Avenue  Railroad  Company  (1868),  38  N,  Y.  201 ;  and. others  of  the 
city  railroads  rest  upon  the  like  authority. 
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II.  By  chapter  240  of  the  laws  of  1872,  p.  641,  the  Second 
Avenue  Railroad  Company  were  authorized  to  make  certain  exten- 
sions of  their  road  which  are  specified  in  the  first  section  of  the 
act.  Sy  the  third  section  they  are  required  to  make  compensa- 
tion to  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York  for  the  value  of  the  rights  and  privileges  granted  by  the 
act,  and  to  apply  to  the  Supreme  Court  for  the  appointment  of 
three  commissioners,  who  are  to  appraise  and  determine  the  amount 
of  such  compensation,  and  whether  the  same  should  be  paid  annu- 
ally or  in  a  gross  sum. 

This  is  the  duty  imposed  upon  us.  Since  we  appraise  and  de- 
termine that  the  company  shall  pay  not  a  nominal,  but  a  substan- 
tial sum  as  compensation,  there  is  a  propriety  in  stating  the 
grounds  upon  which  our  conclusions  are  reached. 

The-  Second  Avenue  Railroad,  before  the  Act  of  1872,  had 
tracks  running  from  the  northerly  end  of  Second  avenue,  at  the 
Harlem  river,  down  the  avenue  to  Twenty-third  street,  thence 
separating,  and  one  track  running  down  by  Second  avenue,  by 
Forsyth  and  Grand  streets,  by  the  Bowery,  Chatham  Square,  Pearl 
street  and  Peck  slip  to  the  East  river ;  returning  by  South  and 
Oliver  streets,  the  Bowery,  Grand  and  Allen  streets  and  the  First 
avenue  to  Twenty-third  street,  and  by  Twenty-third  street  to  the 
point  of  separation  at  the  Second  avenue. 

The  extensions  given  to  them  by  the  first  section  of  the  Act 
of  1872  are  as  follows : — 

1.  An  extension  from  Chatham  street  through  Worth  street  to 
Broadway,  by  double  track. 

2.  An  extension  from  Second  Avenue,  through  Astor  place,  to 
Broadway,  by  double  track. 

3.  An  extension  from  Second  avenue,  through  Eighty-sixth 
street,  to  avenue  A,  and  thence  by  avenue  A  to  the  Astoria  ferry, 
at  the  foot  of  Ninety-second  street,  by  double  track. 

4.  An  extension  by  a  single  or  parallel  track  from  the  Second 
avenue,  at  Twenty-third  street,  through  the  Second  avenue,  Hous- 
ton, Forsyth  and  Division  streets  to  Chatham  Square,  with  a  side 
track  from  the  comer  of  Grand  and  Forsyth,  through  Grand, 
Chrystie  and  Division  streets  to  Chatham  Square. 

5.  Some  «ide  and  single  tracks  around  their  stables  and  car- 
houses. 

III.  The  various  city  railroads  have  laid  their  tracks  upon  the 
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Streets  and  avenues  of  the  city,  and  by  this  they  have  gained  the 
following  rights,  privileges  and  advantages : — 

1.  A  right  of  way. 

2.  This  right  of  way  over  a  street  or  avenue  already  graded. 
These  have  been  gained  by  the  Second  Avenue  Road,  and  by 

many  others,  without  any  cost  or  expense  to  the  companies. 

This  right  of  way  over  a  graded  street  has  been  supplied  to  the 
companies  by  the  city  corporation.  That  corporation  holds  an 
estate  in  the  streets  and  avenues  in  trust  for  the  public  use.  The 
land  in  the  street  has  been  acquired  by  the  corporation  for  such 
use,  and  has  been  paid  for ;  and  the  cost  ss  well  as  the  expenses 
of  grading  and  paving  have  been  ass^essed  upon  the  property  in  the 
^'icinity,  or  it  may,  in  some  instances,  have  been  borne  in  part  by 
the  city  itself. 

IV.  This  right  of  way  over  a  graded  street  has  value. 

This  is  shown  by  the  recent  sale  of  the  rights,  privileges  and 
franchises  for  building  a  railroad  in  Twenty-third  street,  from  river 
to  river,  for  $150,000.  (Laws  1869,  chapter  823;  Laws  1872, 
chapter  521.)  These  two  miles  of  road  were  worth  what  it  would 
cost  to  build  and  equip  it,  and  that  sum  beside.  It  was  the  calcu- 
lation of  the  purchaser  that  the  profits  of  the  road  would  pay 
interest  on  the  whole  sum.  It  is  shown  also  by  the  recent  sale  of 
a  like  franchise  in  125th  street  for  $67,000.  (Laws  1870,  chap. 
504.) 

In  many  of  the  city  railroads  the  value  of  the  franchise  at  the 
time  the  company  was  organized,  or  the  sum  paid  for  it  to  the 
original  grantees,  was  included  in  making  up  the  amount  of  capital 
stock  and  bonded  debt.  The  cost  of  laying  a  double  track  on  a 
graded  bed,  and  of  the  real  estate  and  equipment,  can  be  readily 
compared  with  the  official  statements  of  the  bonded  debt  and  capi- 
tal stock  of  each  company.  It  will  be  seen  that  in  many,  if  not 
all  of  them,  this  franchise  has  been  counted  at  a  considerable  sum  ; 
that  is,  that  the  debt  and  capital  stock  largely  exceed  the  actual 
cost  of  the  road,  land  and  equipment,  and  that  this  excess  repre- 
sents the  value  of  the  property  over  its  cost,  and  that  is  the  fran- 
chise. 

This  yill  continue  to  be  the  case  after  adding  to  the  cost  of 
laying  the  tracks  at  the  outset,  the  expense  of  the  partial  recon- 
struction which  has  been  made  necessary  in  many  cases  by  the 
changes  of  grades  aqd  the  building  of  sewers. 
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V.  Tbis  fact  seems  to  be  fundamental.  The  railroad  company 
receive  a  right  of  way  over  a  graded  street. 

If  the  company  were  obliged  to  purchase  a  right  of  way  through 
private  property  in  this  city,  the  cost  would  be  so  great  that  surface- 
roads  by  horse-power  could  not  be  run  profitably. 

Outside  of  cities  railroad  companies  purchase  rights  of  way, 
and  own  them  by  an  estate  for  which  they  pay,  and  which  gives 
them  an  exclusive  enjoyment.  But  in  the  city  they  receive  it  on 
a  street  which  the  city  corporation  hold  for  the  public  use.  This 
public  use  was  construed  in  the  People  v.  Kerr  (1863),  27  N.  Y. 
188,  broadly  enough  to  include  one  of  these  railroads  as  a  public 
use,  though  this  construction  has  since  been  qualified. 

The  railroads  in  this  city  are  to  some  extent  and  in  some  re- 
spects a  public  use.  So  far  as  they  are  not  a  public  use,  but  take 
and  hold  for  an  exclusive  enjoyment,  and  thus  become  a  burden  on 
the  land,  there  is  a  ground  and  a  principle  for  the  payment  of 
compensation  by  them. 

But  they  construct  and  operate  their  roads,  besides  this  qualified 
public  use,  also  for  their  own  gain  and  profit.  They  take  pos- 
session of  the  street  for  a  new  use,  in  accordance  with  and  serving 
and  enlarging  the  public  use,  and  also  by  the  just  and  practical 
operation  of  the  thing,  being  in  some  respects  an  exclusive  use  and 
serving  to  enrich  a  corporation. 

They  obtain  their  rights  and  privileges  over  a  way  already 
graded  for  them,  and  this  right  of  way  has  value  and  is  reckoned 
as  a  material  element  in  their  franchise. 

For  what  they  thus  receive  it  is  just  that  they  should  make  com- 
pensation. 

VI.  For  what  they  give  the  city  corporation  should  receive  com- 
pensation. 

It  was  held  in  the  case  of  the  People  v.  Kerr^  above  cited,  that 
the  estate  of  the  city  corporation  in  the  streets  was  not  of  a 
character  to  be  protected  by  the  constitutional  limitations  upon  the 
right  of  eminent  domain  ;  that  is,  that  the  legislature  might  give 
to  a  railroad  company  the  right  to  construct  and  operate  a  road 
upon  the  streets,  and  that  the  city  corporation  were  not  entitled  to 
compensation  under  the  provision  of  the  Constitution  which  forbids 
the  taking  of  private  property  for  public  use  without  just  compen- 
sation. 

It  was  also  held  that  the  interest  in  the  use  of  the  streets  or  the 
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ownership  thereof  was  pub tici  Juris,  and  that  the  power  of  regulat- 
ing such  use  was  vested  in  the  legislature  as  the  representative  of 
the  people,  and  that  the  legislature  had  power  to  authorize  one  of 
the  city  railroads  to  construct  a  track  on  the  streets  without  the 
consent  of  the  municipal  corporation.  This  doctrine  proceeded  on 
the  idea  that  the  construction  of  a  railroad  in  the  street  was  an 
appropriation  to  public  use. 

In  the  subsequent  case  of  Oraig  v.  Mochester  City  Railroad 
(1868),  30  N.  Y.  404,  it  was  held  that  the  construction  of  a  horse- 
railroad  in  East  avenue,  in  the  city  of  Rochester,  was  an  appro- 
priation of  the  highway  for  a  new  und  distinct  purpose  entirely 
foreign  from  its  original  object,  and  which  entitled  the  owners  to 
compensation. 

The  owners  in  that  case  were  the  owners  of  land  bounding  on 
the  street,  seised  in  fee  to  the  centre  of  the  street,  subject  to 
the  easement  of  a  public  highway. 

Such  a  railroad  was  held  to  be  an  additional  burden  upon  the 
fee,  on  the  ground  that  the  railroad  company  had  an  exclusive 
right  to  the  use  of  their  tracks  while  the  cars  were  passing, 
which  precluded  other  vehicles,  and  that  this  was  inconsistent  with 
the  public  easement.  This  conclusion  was  reached  by  applying  the 
rules  established  in  reference  to  steam-railroads  to  horse- railroads, 
without  discrimination  except  a  diflFerence  in  degree  of  use. 

Although  a  perusal  of  the  dissenting  opinion  in  that  case  will 
leave  a  doubt  whether  such  a  doctrine  would  be  applied  to  horse- 
railroads  in  the  city  of  New  York,  it  may  be  regarded  as  a  rule  of 
law  that  a  horse-railroad  in  the  streets  of  a  city  is  a  new  and  to 
some  extent  an  exclusive  use,  a  burden  upon  the  owner  of  the  fee,  ' 
and  entitled  that  owner  to  compensation. 

In  the  case  of  the  streets  in  the  city  of  New  York,  the  owners 
of  the  lands  bounding  on  the  streets  have  no  estate  which  entitles 
them  to  this  compensation  or  any  part  of  it.  From  them  the  city 
has  acquired  an  estate  in  fee,  in  trust  for  the  people  of  the  state, 
"  that  the  same  be  appropriated  and  kept  open  as  public  streets 
for  ever.** 

The  power  of  regulating  the  use  of  the  streets,  including  rail- 
road grants,  is  vested  in  the  legislature,  and  the  city  corporation 
hokb  its  estate  subject  to  this  power,  and  because  their  estate  is  so  • 
subjected  they  are  not  entitled  to  the  compensation  provided  for 
all  other  owners. 
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The  legislature,  therefore,  in  making  new  "grants  to  city  rail- 
roads may,  as  in  this  case,  impose  as  a  condition  that  compensation 
shall  be  made  to  the  city  corporation. 

The  city  corporation  thus  has  a  clear  and  distinct  legal  right  to 
compensation  for  the  new  burden  imposed  on  the  fee  and  for  the 
exclusive  use  taken  in  the  construction  and  operation  of  a  horse- 
railroad,  and  also,  on  the  ground  that  they  have,  at  their  own 
expense,  or  by  a  local  assessment  on  the  property  bordering  on  the 
street,  graded  and  paved  it,  and  thus  supplied  the  railroad  com- 
pany with  a  graded  road-bed ;  and  that  this  has  pecuniary  value, 
and  is  a  material  portion  of  the  value  of  the  company's  franchise. 

VII.  This  estate  of  the  city  corporation  in  the  street  in  trust 
for  the  public  use,  is  property — valuable  property.  In  its  graded 
state  it  has  cost  something,  and  has  been  paid  for,  not  by  general 
taxation,  but  by  municipal  assessment.  Upon  this  graded  street 
the  railroad  company  acquire  a  valuable  easement — a  right  of  way 
from  the  people  through  the  legislature.  It  is  not  a  gift  of  the 
people,  for  it  was  not  made  at  the  expense  of  the  people.  They 
charge  the  railroad  company  to  make  compensation  to  the  city  cor- 
poration. 

VIII.  By  the  construction  and  operation  of  city  railroads,  the 
companies  on  the  one  hand  and  the  city  corporation  and  the  peo- 
ple on  the  other,  gain  many  advantages  in  their  nature  reciprocal 
and  compensatory. 

A  convenient  transit  through  the  city  is  gained  for  the  people. 
This  is  of  the  greatest  consequence.  The  growth  of  the  city  in 
trade,  population,  wealth  and  taxable  property  depends  upon  it. 

This  growth  tends  to  bring  the  whole  island  into  occupation,  and 
benefits  not  only  the  owner  of  vacant  land  up  town,  but  the  owner 
of  improved  land  down  town,  for  it  increases  the  taxable  value  of 
land  up  town  and  diminishes  the  burden  of  taxes  on  the  down 
town  owner.  It  brings  all  the  land  on  the  island  under  taxation 
at  nigh  values,  instead  of  leaving  the  land  down  town  subject  to 
taxation  at  high  values  and  that  up  town  at  low  values. 

But  this  convenient  transit  attracts  population  to  settle  along 
the  lines  of  the  roads.  The  population  becomes  dense  and  largely 
increases  the  through  and  the  way  travel  on  the  railroads  and 
eTihances  their  profits. 

In  some  streets  the  travel,  other  than  the  cars,  is  impeded,  and 
access  to  the  sidewalks  and  houses  from  the  carriage-wav  is  em- 
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barrassed ;  but  compensating  advantages  are  found  in  the  increkse 
of  the  travel  and  its  effect  on  the  business  of  the  street  and  the 
rental  value  of  its  property. 

The  ordinary  police  protection  given  to  these  companies  by  the 
municipal  government  and  the  repairs  of  the  injury  they  occasion 
to  the  pavements  are  not  to  be  considered  in  fixing  this  compensa- 
tion- The  rails  bear  some  of  the  travel  which  without  them  would 
wear  the  pavements,  and  these  are  matters  to  be  compensated  by 
the  annual  taxation. 

There  are  other  causes,  such  as  internal  improvements  and  im- 
provements on  the  city  borders,  which  will  promote  the  growth  of 
the  city,  and  these  will  also  increase  the  number  of  passengers  on 
city  railroads.  The  opening  of  the  channel  at  Hell  Gate  and  the 
bridge  now  being  built  over  the  East  river  are  illustrations. 

IX.  The  following  points  have  been  considered  in  their  bearing 
on  the  principle  and  measure  of  compensation : — 

1.  That  the  rate  of  fare  is  limited  by  the  people  at  an  amount 
favorable  to  themselves.  The  parallel  roads  through  the  city  are 
not  left  to  free  competition  for  travel,  but  low  rates  of  fare  are 
fixed. 

Obviously  a  scale  of  fpires  so  low  that  it  is  cheaper  for  a  man  to 
ride  than  to  walk  is  greatly  in  the  interest  of  the  people.  It  is  one 
mode  of  compensation  by  which  the  people  derive  a  great  benefit. 
If  there  were  reserved  power  to  make  a  further  reduction  of  fare 
for  the  good  of  the  people,  so  that  this  reduction  and  the  compen- 
sation we  are  considering  were  two  ways  of  reaching  the  same 
result,  a  serious  question  would  be  presented.  Between  the  two 
the  former  mode  of  compensation  might  prevail.  But  it  does  not 
appear  that  this  power  has  not  been  fully  exercised.  There  is  nb 
reserved  right  further  to  reduce  the  rates  of  passenger  fare.  Taking 
it,  therefore,  at  its  present  scale,  the  railroad  companies  are  making 
money ;  their  net  profits  are  sufficient  to  pay  an  interest  on  an 
amount  of  capital  and  bonded  debt  large  enough  to  include  some- 
thing for  the  value  of  the  franchise. 

2.  That  the  construction  of  lines  of  steam  transit  on  this  island 
will  injuriously  affect  the  surface-roads,  and  those  particularly  on 
or  near  the  lines  of  steam  transit. 

It  must  be  regarded  as  indisputable  that  the  immediate  result  of 
steam  transit  would  be  to  fill  up  the  island  with  population.  A 
dense  population  will  in  due  proportion  increase  the  way  travel 
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on  the  surface-roads.  It  would  interfere  with  and  take  away 
the  through  travel,  but  the  way  travel,  which  is  the  profitable 
part  of  the  business,  would  increase  with  the  density  of  the  popu- 
lation. 

Even  in  the  case  of  a  horse-railroad  on  an  avenue  along  which 
there  ran,  elevated  or  underground,  a  line  of  steam  transit,  that 
line  would  draw  to  it  so  much  travel  that  the  character  and  busi- 
ness of  the  avenue  would  improve,  and  this  would  increase  the  way 
travel. 

If  an  elevated  steam-road  were  to  be  built  along  the  Second  or 
Third  avenues,  which  are  now  valuable  principally  for  business 
purposes,  the  way  or  surface  travel  would  in  time  tend  towards  the 
avenue  which  was  the  line  of  steam  transit,  for  the  reason  that  it, 
between  the  two,  would  become  the  main  thoroughfare,  and  that 
the  main  thoroughfare  would  supply  the  best  way  business. 

3.  That  the  use  of  the  same  tracks  by  other  roads  decreases  the 
business  of  the  first  road  by  the  competition,  and  diminishes  its 
value.  > 

The  exclusive  right  of  one  road  to  use  its  tracks  is  limited  by 
the  right  given  to  other  roads  to  run  over  the  same  tracks  or  on 
a  parallel  track  in  the  same  street  on  a  part  of  the  route.  When 
this  competition  is  at  a  terminal  point  of  a  road,  and  the  two  roads 
run  on  parallel  lines,  it  may  seriously  diminish  the  travel  on  the 
first  road. 

Such  is  the  case  with  the  Second  Avenue  Railroad,  *and  con- 
sideration must  be  given  to  the  fact.  In  other  respects  these  points 
have  no  controlling  force  on  the  question  we  have  to  .decide. 

X.  The  general  franchise  of  a  railroad  company  includes  more 
than  they  receive  from  the  •city  corporation.  It  is  the  sum  of  the 
powers  a  corporation  has  of  accomplishing  its  purposes  and  of 
making  money,  subject  to  the  duties  imposed  upon  it.  On  general 
principles  of  public  policy  a  discrimination  is  to  be  made  between 
the  aggregate  value  of  the  franchise  and  that  portion  of  it  for  which 
they  should  make  compensation.  The  public  convenience  and  ad- 
vantage are  a  motive  which  the  legislature  in  granting  these  fran- 
chises, and  the  just  profits  of  those  whose  energy  and  forethought 
establish  them,  should  not  be  interfered  with. 

The  whole  value  of  the  franchise,  as  determined  by  calculation 
of  the  profits  of  a  city  railroad  and  thence  of  the  worth  of  its 
capital,  and  by  deducting  therefrom  the  cost  of  its  construction,  lands 
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and  equipment,  is  not  to  be  taken  as  the  guide  to  the  detenninar 
tion  of  this  compensation. 

XI.  Where  a  railroad  company  acquires  a  right  of  way  by  pur- 
chase they  pay  the  market  value  of  the  land  ;  if  by  lease,  they  pay 
a  rent  measured  by  a  percentage  on  such  value. 

The  occupation  of  the  streets  by  the  city  railroads  is  in  the  na- 
ture of  the  perpetual  lease  of  a  right  of  way,  or  for  a  term  as 
long  as  their  charter  endures,  for  a  mixed  public  and  private  use  in 
common  with  all  other  public  uses,  and  yet  in  some  respects  an  ex- 
clusive use  and  a  burden  on  the  land. 

We  must  apprsiise  the  value  of  such  an  occupation  in  determin- 
ing the  compensation. 

It  should  be  in  the  form  of  an  annual  payment  in  the  nature  of 
a  rent.  It  is  in  accordance  with  the  best  policy  of  a  municipal  ad- 
ministration to  have  fixed  sources  of  annual  income  rather  than 
accessions  of  capital. 

This  annual  payment,  in  view  of  the  term  and  time  of  the  occu- 
pation, and  of  the  progressive  growth  of  values,  should  be  variable 
from  time  to  time,  as  is  customary  in  long  leases,  and  not  be  fixed 
at  the  outset  for  all  the  future. 

A  proper  measure  would  be  a  percentage  on  the  profits  of  the 
company,  or  rather,  what  would  be  practically  more  convenient  and 
equally  just,  on  its  gross  receipts  from  travel.  The  annual  payment 
would  then  accord  with  the  company's  business,  and  would  keep  in 
proportion  to  the  value  of  the  franchise  and  to  the  private  gain  and 
profit  of  the  company. 

XII.  If  a  general  rule  were  now  to  be  applied  to  all  the  rail- 
roads in  the  city,  their  statistics  for  many  years  past  serve  to  show 
what  would  be  just  between  them  and  the  city,  and  not  burden- 
Some  to  them. 

[Here  the  commissioners  set  out  a  statement  of  the  capital 
stock  and  bonded  debt,  the  receipts  from  passengers,  and  expenses 
and  cost  of  repairs  for  ten  horse-railroads  in  New  York  city,  for 
the  years  1869,  1870  and  1871.] 

There  are  a  few  instances  where  compensation  has  been  fixed 
or  attempted,  as  follows : — 

1.  The  case  of  the  Dry-dock,  East  Broadway  and  Battery  Road, 
where  a  provision  was  made  for  this  payment  "  of  five  per  cent,  of 
the  net  proceeds  of  the  cars  run  thereon  into  the  treasury  of  the 
city  yearly :"  Laws  1866,  chapter  883. 
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2.  The  case  of  the  Avenue  C  Railroad,  which  was  required  to 
pay  $1000  annually  :  2  Laws  1868,  p.  1320. 

3.  The  case  of  the  railroad  in  Twenty-third  street.  The  pur- 
chase at  $150,000  is  equivalent  to  an  annual  payment  of  seven 
per  cent,  thereon — $10,500. 

4.  The  case  of  the  railroad  in  125th  street.  The  purchase  at 
$67,000  is  equivalent  to  an  annual  payment  of  seven  per  cent, 
thereon— $4690. 

5.  The  case  of  the  Gilbert  Elevated  Railroad  Company  (Laws 
1872,  chap.  885),  which  stipulated  that  the  commissioners  named 
in  the  3d  section  of  the  act  might  fix  the  compensation  to  the 
city,  but  no  action  under  this  stipulation  has  been  announced. 

6.  The  case  of  the  Harlem  Railroad  Company,  whose  extension 
is  made  subject  to  a  provision  for  compensation :  Laws  1872,  chap. 
825. 

From  the  oflScial  statistics  of  the  several  city  railroads  an  ap- 
proximate estimate  might  be  made  of  the  value  of  the  franchise 
in  each  case  on  the  principle  stated  in  section  4.  A  calculation 
of  the  pecuniary  value  of  what  the  city  gives,  the  right  of  way 
over  a  graded  street,  and  the  surrender  of  the  street  to  a  burden- 
some and  somewhat  exclusive  use,  might  not  produce  a  result  in 
figures  to  be  regarded  with  entire  satisfaction.  The  proportion 
this  would  bear  to  the  total  value  of  the  franchise  would  be  inde- 
terminate. 

It  is  obvious  that,  apart  from  such  minute  or  exact  calculations, 
a  just  appraisement  on  this  question  must  include  a  consideration 
of  all  the  facts  and  principles  which  have  been  stated,  and  of  all 
the  proofe  and  allegations  of  the  parties,  which  have  been  fully 
and  carefully  laid  before  us,  and  ably  and  fairly  presented  in 
argument.  The  range  of  evidence  has  been  broad,  and  nothing 
l»earing  on  the  general  question  has  been  excluded. 

From  such  a  consideration  wo  have  come  to  the  determination 
that  two  and  one-half  per  cent,  of  the  gross  receipts  of  the  city 
railroad  companies  for  passenger  travel  would  be  a  just  and  fair 
annual  payment  to  the  city  corporation  for  the  rights  and  privi- 
leges granted  to  and  enjoyed  by  them.  This  is  the  minimum  rate. 
If  a  decision  as  to  all  the  railroads  had  been  required,  we  can  see 
that  our  investigations  might  have  led  to  a  higher  percentage. 

XIIL  Although  we  are  not  called  on  to  decide  this  question  as 
broa<lly  as  we  have  above  stated  it,  still  a  survey  and  examination 
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of  the  facts  and  principles  that  bear  on  all  and  each  of  the  city 
railroads,  and  such  a  conclusion  as  we  have  reached,  have  been 
necessary  in  order  to  apply  a  just  measure  to  the  Second  Avenue 
Railroad  Company. 

It  would  be  unjust  to  apply  to  them  a  rule  that  did  not  in  prin- 
ciple apply  equally  to  the  other  city  railroads,  or  a  measure  of 
payment  that  did  not  meet  the  {nets  common  to  them  all  alike. 
On  both  sides  the  case  has  been  presented  to  us  in  this  aspect. 

XIV.  The  compensation  to  be  determined  is  fw  the  value  of 
the  new  extensions  of  the  Second  Avenue  Road,  and  not  for  their 
main  line. 

There  is  room  for  difference  of  opinion  whether  these  extensions 
are  more  or  less  important  and  valuable  than  any  other  portion  of 
equal  length  of  their  main  line.  At  two  places  down  town  they 
lead  to  Broadway,  the  main  central  thoroughfare  of  the  city,  and 
up  town  to  an  important  ferry.  They  will  not  be  run  as  branches 
of  the  main  road,  but  cars  running  over  the  main  line  will  diverge 
down  town — some  of  them  to  Astor  Place,  some  to  Worth  street, 
and  others  to  the  East  river,  and  likewise  diverge  up  town  to  their 
two  terminal  points  on  the  Harlem  river. 

The  road  has  heretofore  been  in  fact  a  border  road,  running 
from  the  East  river  at  Peck  slip,  where  it  passes  several  ferry 
landings,  up  along  the  east  side  of  the  city  to  the  Harlem  river. 
Alone  of  all  city  railroads  it  does  not  approach  or  cross  Broad- 
way. The  two  lines  which  run  parallel  with  it  on  the  Third  and 
the  Fourth  avenues  both  start  from  Broadway,  but  do  not  connect 
down  town  with  the  ferries.  These  extensions  down  town  bring 
this  road  to  Broadway,  and  give  it  a  share  of  the  travel  from  that 
thoroughfare,  though  not  at  very  valuable  points. 

When  these  extensions  are  operated  by  the  company  it  will  not 
be  practicable  to  discriminate  between  the  receipts  from  the  exten- 
sions and  those  of  the  main  line.  A  proportion  must  therefore  be 
determined  between  the  Value  of  the  extensions  and  that  of  the 
main  line,  a  value  made  up  from  the  relative  cost  of  construction 
and  profits  of  operation. 

This  proportion  will  be  most  fairly  arrived  at  by  taking  the 
length  of  the  extensions  and  the  length  of  the  whole  road,  and 
holding  the  value  of  the  extensions  to  be  the  proportion  of  their 
length  to  the  total  length. 

This  results  as  follows : — 
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Fbbt. 

The  main  line  has  of  double  track, 

• 

. 

29,934 

The  main  line  has  of  single  track, 

. 

23,7'40 

Eqaal  to  double  track,           .         .      .  . 

•         • 

11,870 

Total  length  in  double  track, 

41,804 

The  extensions  have  of  double  track. 

, 

8,551 

The  extensions  have  of  single  track. 

12, 

403 

Equal  to  double  track, 

6,201 

Total  length  in  double  track,  .         .  14,752 


Total  length  of  road, 56,666 

The  extensions  will  be  twenty-six  per  cent,  in  length  of  the 
whole  road. 

XV.  This  company  has  had  since  its  organization  less  business 
and  smaller  profits  than  some  of  the  other  city  roads.  It  has  had 
a  long  line  through  a  sparse  population,  and  a  route  not  termina- 
ting at  either  end  at  any  great  city  centre,  nor  touching  its  main 
central  thoroughfare,  Broadway ;  and  it  has  had  between  it  and 
Broadway  two  competing  and  successful  roads. 

This  compensation  is  to  be  awarded  against  this  road  alone. 
Out  of  all  the  city  railroads,  with  the  exceptions  above  stated, 
none  are  subjected  to  this  payment,  nor  are  they  liable  to  make 
such  a  compensation,  unless  they  hereafter  obtain  extensions  of 
their  roads  or  renewals  of  their  contracts  or  charters,  and  it  should 
be  then  imposed  as  a  condition.  The  rule  should  be  applied 
against  such  a  company  with  more  moderation  than  it  would  be  if 
all  were  to  make  a  similar  payment. 

Upon  the  measure  of  compensation  of  two  and  a  half  per  cent, 
as  a  just  rule  for  all  companies,  the  amount  chargeable  upon  this 
company  for  its  extensions,  upon  the  proportion  of  twenty-six  per 
cent,  between  them  and  the  whole  road,  would  be  65-100  of  one 
per  cent,  on  its  gross  receipts  from  passenger  travel. 

But  from  this,  for  the  reasons  abore  stated,  we  are  inclined  to 
make  an  abatement. 

XVI.  We  therefore  appraise  and  determine  that  the  Second 
Avenue  Railroad  Company,  in  the  city  of  New  York,  eball  pay 
annually,  on  the  1st  day  of  Notvembor  in  each  year,  commetlcing 
on  the  1st  day  of  November  18T4,  to  the  Mayor,  Aldermen  and 
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Commonaltj  of  the  city  of  New  York,  one-third  of  one  per  cent, 
of  its  gross  receipts  from  passenger  travel  on  its  road  for  the  year 
ending  on  the  30th  September  preceding,  as  compensation  for  the 
rights  and  privileges  granted  and  authorized  to  them  under  and  by 
virtue  of  the  Act  of  the  Legislature  of  the  State  of  New  York 
entitled,  "  An  act  to  authorize  the  Second  Avenue  Railroad  Com- 
pany, in  the  city  of  New  York,  to  extend  their  tracks  and  operate 
the  same,"  passed  April  16th  1872;  and  for  the  present  fractional 
year,  ending  on  the  80th  of  September  1873,  the  Second  Avenue 
Railroad  Company  shall  pay  to  the  said  Mayor,  Aldermen  and 
Commonalty  on  t!i0  1st  day  of  November  1873,  the  sum  of  $1000 
as  such  compensation. 


ABSTRACTS    OF   REGENT    AMERICAN    DECISIONS. 

SUPREME  JUDICIAL  COURT  OF  NEW  HAMPSHIRE.* 

COURT   OF   CHANCERY   OF   NEW   JERSEY.* 

SUPREME   COURT  OF   NEW  YORK.* 

united  states  circuit  and  district  courts.* 
supreme  court  of  wisconsin.* 

Administrator. 

For  what  and  to  whom  accountable. — Where  an  executor  who  has  so 
far  administered  the  personal  estate  of  his  testator  as  to  convert  it  into 
money  dies,  and  administration  de  bonis  non  is  granted,  the  administrator 
is  not  entitled  to  demand  of  the  executor  of  such  deceased  executor  the ' 
part  of  the  estate  converted  into  money;  for  that  the  representative  of 
the  deceased  executor  must  account  to  the  legatee  or  next  of  kin.  He 
is  only  entitled  to  such  chattels  or  chosen  in  action  as  have  not  been  so 
converted,  and  exist  as  they  were  at  the  death  of  the  first  testator :  Car- 
rick's  Administrators.  Carrick's  Executor^  8  C.  E.  Greeu. 

Advancement. 

Advances  w  Money  carmot  be  charged  against  a  Son's  Share  of  Land. 
— An  advancement  m  money  made  by  a  father  in  his  lifetime  to  one  of 
his  sons,  cannot  have  any  effect  upon  the  share  of  the  real  estate  of  the 
father,  which  at  his  death  descends  to  his  son.  Only  advancement-s  or 
settlements  in  land  can  have  such  effect :  Havens  v.  Thompson  <k  AUen^ 
8  C.  E.  Green. 

I  From  J.  M.  Shirley,  Esq..  Reporter ;  to  appear  in  52  N.  II.  Hep. 

«  From  C.  E.  Green,  Esq.;  Reporter ;  to  appear  in  vol.  S  of  his  Reports. 

*  From  Hon.  O.  L.  Barbour ;  to  appear  in  vol.  64  of  his  Reports. 

*  From  J.  H.  Bisaell,  Esq.,  Reporter ;  to  appear  in  vol.  1  of  his  Reports. 
^  From  Hon.  O.  M.  Conorer,  Reporter ;  to  appear  in  31  Wis.  Rep. 
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Whether  an  agreement  by  parol  or  io  writing  without  seal,  by  a  son 
with  his  father,  on  receiving  an  advancement  in  money,  that  it  shall  be 
in  full  of  the  sorrs  share  of  the  father's  real  estate  at  his  death,  can  have 
any  effect  ?     Qasere  :  Id. 

Assumpsit. 

Deed — Promise  to  pay  the  Consideration  not  implied  under  some  Cir- 
cumstances.— Where  the  children  and  devisees  of  a  testator  executed  a 
written  agreement  to  divide  all  his  property  equally,  although  his  will 
gave  to  his  three  sons  a  valuable  lot,  and  divided  the  residue  of  hiH 
est-ite  equally  between  his  sons  and  daughters,  and  one  of  the  two  sons 
at  the  signing  of  such  agreement  executed  to  the  other  sons  a  deed  for 
his  share  in  that  lot  with  the  verbal  understanding  that  it  was  for  the 
purpose  of  enabling  them  to  carry  out  the  agreement  of  equalization,  no 
implied  promise  arises  that  these  grantees  will  pay  to  him  the  amount 
specified  in  the  deed  as  the  consideration  of  the  conveyance.  The  cir- 
cumstances negative  such  implication  :  BeUen  v.  BeUen^  8  C.  E.  Green. 

Bankruptcy.     See  Constitutional  Laio. 

Non-payment  of  ComTnercial  Paper — Partnership — Tranjsfer  of  Firm 
Property  from  one  Partner  to  another — Secret  Partners. — A  man  should 
not  be  adjudged  bankrupt  for  non-payment  of  commercial  paper  if  he  has 
reasonable  ground  to  believe  that  he  is  not  liable  upon  it :  In  re  Mann^ 
D.  a  N.  Dist  Ills.,  1  Bissell. 

It' lie  can  satisfy  the  court  that  he  has  good  reason  for  disputing  his 
liability,  especially  where  he  is  in  fact  solvent  and  has  paid  all  other  just 
claims,  this  court  should  not  entertain  jurisdiction,  but  should  turn  the 
parties  over  to  pursue  the  ordinary  remedies :  Id, 

A  transfer  of  firm  property  fro;n  one  member  of  the  firm  to  another  is 
not  an  act  of  bankruptcy,  within  section  39  of  the  act:  Id. 

Such  a  transfer  is  not  a  fraud  upon  the  creditors  of  the  firm,  nor  does 
it  hinder  or  delay  them  or  constitute  a  preference  contrary  to  the  pro- 
visions of  the  act :  Id, 

In  order  to  charge  a  secret  partner  f  )r  the  debts  of  the  firm,  it  is 
necessary  to  show  that  such  debts  were  contracted  in  the  name  and  busi- 
ness of  the  firm,  or  that  he  had  an  interest  in  the  contract  or  profits :  Id. 

Where  the  purchaser  of  a  note  did  not  know  that  there  were  any 
secret  partners  with  the  persons  whose  names  appeared  upon  its  face,  and 
for  whose  individual  benefit  it  was  given,  and  placed  the  proceeds  to  the 
credit  of  the  holder,  the  secret  partners  would  not  be  liable  :  Id. 

The  fact  that  such  purchaser  afterwards  proved  his  claim  in  bank- 
ruptcy against  the  signers  of  the  note,  goes  to  show  that  he  understood 
them  alone  to  be  liable  and  discounted  it  upon  their  responsibility :  Id, 

Where  firms  composed  of  different  members  were  doing  business  under 
the  same  firm-name^  circumstances  stated  under  which  dormant  partners 
may  not  be  liable :  Id, 

Broker.     See  Stock. 
Constitutional  Law.     See  Statute, 

State  and  Federal  Courts — Bankruptcy. — The  United  States  courts 
have  not  jurisdiction  to  restrain  a  sheriff  from  selling  nnder  an  execu- 
tion issued  from  a  state  court:  Ru^gles  v.  Simxyntonj  Sheriffs  dcc.^  C, 
O,  ^y.  Dist.  TTw  ,  1  Bissell. 
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The  state  court  having  first  obtained  jnrbdiction  of  the  property, 
their  control  is  exclusive  of  this  court;  other  claimants  must  try  their 
rights  in  that  tribunal :  Id. 

This  rule  does  not  apply  to  proceedings  against  bankrupts  which  rest 
upon  different  grounds :  /(/. 

Corporation.    See  OJjice. 

Regularity  of  Proceedings  to  incorporate — Increase  of  Capital —  Coi*- 
poration  de  facto — Liability  of  Stockholders — Power  of  Courts  to  order 
Assessments  to  pay  Debts  of  the  Corporation — Release  of  unpaid  Bal- 
ance by  Directors. — In  an  action  by  the  assignee  of  a  corporation  organ- 
ized under  the  Illinois  Statutes,  against  a  stockholder  to  recover  the 
amount  unpaid  on  his  stock,  it  is  not  a  sufficient  defence  that  the  cor- 
porate proceedings  have  not  been  strictly  in  accordance  with  the  statute  : 
Upton  V.  Ilambrough,  D,  C.  N.  Dist  Ills.,  1  Bissell. 

Whcro  an  insurance  company  has  attempted  to  increase  its  capital  and 
filed  papers  for  that  purpose,  received  subscriptions  ft>r  and  sold  stock 
under  such  increase,  and  incurred  liabilities  upon  policies  of  insurance 
bearing  upon  their  face  evidence  of  such  increase,  this  is  sufficient  to 
constitute  the  company  a  corporation  de  ficto^  so  that  neither  it  nor  its 
stockholders  can  object  that  it  is  not  a  corporation  dejurei  Id. 

Where  to  the  public  a  company  had  all  the  external  indicia  of  being 
u  corporation  and  legally  entitled  to  exercise  the  rights  and  franchises  it 
assumed,  a  person  voluntarily  taking  stock  in  such  company  is  not  in  a 
]»osition,  when  sued  for  the  balance  due  for  such  stock  for  the  benefit  of 
creditors  of  the  company,  to  deny  the  authority  of  the  company  to  issue 
such  stock,  or  his  liability  thereunder  :   Id, 

A  provision  in  the  charter  requiring  the  corporation  to  take  securities 
for  their  stock  to  a  certain  amount,  does  not  prohibit  it  from  afterwards 
>-elling  stock  upon  other  terms,  or  without  security  :  Id, 

A  provision  in  the  subscription  and  the  stock  certificate  that  the  bal- 
ance was  to  be  paid  on  the  call  of  the  directors  when  ordered  by  a  vote 
of  a  majority  of  the  stockholders  themselves,  does  not  prevent  this  power 
being  effectually  exercised  by  this  court :  Id. 

Though  no  assessment  or  call  pursuant  to  the  terms  of  the  subscrip- 
tion was  made  before  proceedings  in  bankruptcy,  this  court  became 
vested  with  all  the  power  and  control  previously  vested  in  either  the 
chartered  officers  of  the  company  or  stockholders,  or  both  collectively  : 
Id. 

The  facts  that  the  agents  and  officers  of  the  company  represented  to 
the  stockholders  at  the  time  of  their  purchase  that  no  assessment  would 
ever  be  made,  and  that  the  stock  was  in  fact  non -assessable,  or  made 
other  false  and  fraudulent  statements  in  regard  to  the  condition  of  the 
company,  are  inadmissible  as  evidence,  and  constitute  no  defence  as 
Mgainst  the  creditors  of  the  company :  Id. 

This  court  having  the  power  to  require  the  stockholders  to  pay  the 
balance  due  on  their  stock,  it  is  discretionary  whether  it  shall  exercise 
it  without  notice  to  the  stockholders.  At  all  events,  in  a  suit  by  the 
assignee  aguitist  a  stockholder,  such  order  cannot  be  reviewed  :  Id. 

The  fact  that  the  call  was  for  more  than  was  necessary  to  pay  the 
debts  of  the  company  cannot  be  tried  in  an  action  against  an  individual 
stockholder:  /(/. 
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A  reaoIutioQ  passed  by  the  directors  of  the  corporation  releasing  the 
stockholders  from  thft  payment  of  balances  unpaid  upon  the  stock,  in 
;iccf)rdance  with  which  the  certificates  of  stock  were  stamped  non-assess- 
able, is  not  bindiri<r  upon  parties  who  had  insured  without  knowledge 
uf  Its  existence  :  LI 

The  purchaser  of  a  certificate  of  stock  who  .surrenders  it  and  h;i8 
one  issued  to  himself,  and  his  own  name  entered  upon  the  stuck  b«>oks, 
becomes  subrogated  to  the  rights  and  assumes  the  liabilities  of  an  origi- 
nal subscriber :  Id. 

Damages. 

For  taking  Land  for  me  of  a  Railroad  Corporation  — Under  the 
charter  of  the  defeniLint  company,  and  by  the  general  principles  appli- 
cable to  such  cases,  tin;  damijres  for  the  taking  of  knd  for  railroad  pur- 
poses should  be  estiuiatc»d  as  of  the  day  when  the  company  acquired  the 
right  to  the  property;  in  this  case  the  day  when  the  commissionerM 
made  and  filed  their  award  of  damages :  Driver  v.  Western  Union  R. 
11  Co.,  31  Wis. 

The  fact  that  before  the  day  thus  fixed  plaintiff  had  been  notified  by 
the  company  that  it  would  want  their  lot  7  (the  one  afterwards  taken), 
nnd  that  he  had  proceeded  with  the  erection  of  a  largo  manufactory  on 
adjoining  lots  (which  he  had  purchased,  with  lot  7,  for  that  purpose), 
will  not  prevent  him  from  recovering  the  diminution  in  value  of  such 
adjoining  property  as  of  the  day  aforesaid,  though  a  large  part  of  such 
diminution  arose  from  the  fact  that  lot  7  was  needed  for  the  convenience 
of  said  manufactory:  Id. 

Nor  will  the  fact  that  the  company  had  commenced  proceedings  to 
condemn  the  land  before  plaintiff's  manufactory  was  built,  afiect  the  ap- 
plication of  the  rule;  it  being  within  defendant's  power  to  abandon 
such  proceedings  at  any  time  before  the  award  was  made :  Id. 

Nor  will  the  fact  that  the  company  had  occupied  a  part  of  lot  7  with 
its  track  under  a  license  from  plaintiflTs  grantor,  affect  the  rule  of  dam- 
ages: Id, 

The  fact  that  the  company  might  at  some  future  time  take  steps  to 
condemn  said  lot  7,  could  not  deprive  plaintiff  of  his  right  to  improve 
the  adjoining  lots  in  good  fiith,  and  recover  full  damages  f«>r  any  de- 
crease in  their  value  as  thus  improved,  which  might  be  caused  by  such 
subsequent  condemnation :  Id, 

Evidence  of  the  business  to  which  plaintiff's  adjoining  property  was 
devoted,  and  of  the  effect  upon  such  business  of  the  taking  of  lot  7  by 
defendant,  was  properly  admitted  as  bearing  upon  the  question  of  dam- 
ages; the  court  having  duly  instructed  the  jury  that  the  proper  meas- 
ure of  such  damages  was  the  value  of  the  land  condemned  and  the 
diminution  in  market  Vidue  of  the  other  property  :  Id, 

Plaintiff  is  entitled  to  recover  the  diminished  value  of  the  whole  of 
such  adjoining  property  (used  in  connection  with  his  manufactory),  and 
n  )t  merely  that  of  the  single  lot  next  adjoining  the  land  taken  :  Id, 

For  Conversion  of  Stock  Pledged. — In  an  action  for  the  conversion 
of  stock  pledged,  the  just  and  established  rule  of  damages  is  the  high- 
est price  of  the  stock  between  the  date  of  the  demand  or  conversion 
and  the  day  of  trial :  Lawrence  v.  Maxwell^  64  Barb. 
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Debtor  and  Creditor.     See  Frauds;  National  Bank. 

Mortgage  hy  equitable  Owner  who  has  conveyed  legal  Title — 
Priority  of  claim  by  joint  Creditors  of  Mortgagor  and  Hubler  of  Le- 
gal Title, — A  iiiort^a*j;e  of  land  to  A  ,  the  luortgagor's  fatlier,  who  wts 
io  equity  the  real  owner  of  the  land,  to  secure  paytueot  to  hiui  of  a  cer- 
tain annual  sum  for  his  support,  held  posterior  in  equity  to  a  mortgage 
of  later  date  given  Xa)  D.  iM.  &  Co.,  to  secure  payment  of  joint  notes  of 
the  mortgagor  and  A.  for  debts  due  said  D.  M.  &  Co.,  when  the  prior 
mortgage  was  given  :  Ka>ehler  v.  Dibble  et  al.,  31  Wis. 

The  facts  that  A.  was  only  an  accommodation  maker  of  said  notes, 
that  they  were  barred  by  the  Statute  of  Limitations,  and  that  D.  M.  & 
Co.,  knew  of  the  mortgage  to  A.,  when  they  took  theirs,  do  not  change 
the  equities  of  the  pai-ties — A.  never  having  been  released  from  liability 
by  any  act  of  the  payees  in  extending  the  time  of  payment  without  his 
consent,  or  otherwise  :  Id. 

The  mortgage  to  D.  M.  &  Co.,  is  also  prior  in  equity  to  one  of  earlier 
date  given  at  the  request  of  A.  as  an  advancement  to  his  other  children 
securing  the  payment  of  a  certain  sum  to  them  by  the  mortgagor.  Said 
last-named  mortgage  must  be  treated  as  a  voluntary  conveyance,  fraud- 
ulent and  void  as  to  D.  M.  &  Co.,  as  creditors  of  A. :  Id. 

Equity.     See  Office;  Title;  Trust 

Remedy  at  Law — Agreement — Extent  of  Relief  to  Defendant. — ^No 
relief  will  be  given  in  equity  to  aid  a  deed  aHeged  to  convey  a  good  legal 
title  and  prior  in  date  and  registry  to  the  deed  against  which  protection 
is  asked  for.  Such  deed  is  a  good  defence  at  law :  Black  v.  Keiby,  8 
C.  E.  Green. 

No  relief  can  be  given  in  favor  of  a  conveyance  not  proved  to  exist 
and  not  admitted  in  the  answer :  Id. 

The  defendant  offered  the  complainant  that  if  he  would  purchase  the 
title  of  a  stranger  to  a  lot  lying  within  his  premises,  he  would  pay  flOO 
toward  it.  The  complainant  purchased  it  for  $375.  Held,  that  the 
defendant  was  bound  to  pay  $100  with  the  interest  from  the  purchase, 
but  could  not  be  compelled  to  pay  more  :  Id. 

The  defendant  was  bound  to  pay  the  price  agreed  for  this  title,  even 
if  proved  not  to  be  a  good  title :  Id. 

A  defendant  cannot  have  any  positive  relief  on  his  part,  touching  the 
subject-matter  of  the  suit.  The  only  relief  for  him  is  to  refuse  the 
relief  prayed  for  by  the  complainant :  Id. 

Estoppel.     See  National  Bank. 

Evidence.  See  Corporation;  Stock. 
Comparison  of  Hands — Agent — How  far  declarations  are  evidence 
against  Principal — On  a  question  as  to  the  genuineness  of  a  signature, 
this  court  adopts  the  rule  that  a  comparison  of  hands  by  a  juxtaposition 
of  two  writings  is  wholly  inadmissible,  either  as  primary  and  sufficient 
or  as  corroborating  evidence,  except  when  the  writing  to  be  proved  is  of 
such  antiquity  that  it  cannot  be  proved  in  the  ordinary  way,  or  where 
the  other  writings  to  be  compared  with  it  are  already  in  the  case  and 
before  the  jury  for  some  other  purpose :  Hazkton  v.  Union  Bank,  31 
Wis. 
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The  admissions  of  an  agent  as  to  a  transaction  in  which  he  acted  for 
his  principal  are  aduiissible  against  the  principal  only  when,  being 
within  the  scope  of  his  authority,  they  accompanied  the  transaction,  so 
as  to  be  a  part  of  the  res  gesUe :  Id. 

Statements  of  the  president  of  a  defendant  bank,  made  after  payment 
of  the  certificate  of  deposit,  the  endorsement  on  which  was  questioned 
in  this  action,  and  relating  to  such  payment,  were  not  admissible  in 
evidence  against  the  bank:  Id 

Executor.     See  Administrator, 

Frauds,  Statute  op.     See  Debtor  antl  Creditor. 

Conveyance  in  fraud  of  Creditors —  Consideration  from  Grantee,-^ 
A  purchaser  of  lands  from  a  grantee  whose  deed  U  void  against  the 
creditors  of  his  grantor  by  the  Statute  of  Frauds  will  not  be  protected 
by  the  provisions  of  the  sixth  section  in  favor  of  bond  fide  purchaser 
for  valuable  consideration,  unless  he  has  parted  with  something  of  value 
in  the  purchase.  A  conveyance  or  mortgage  for  a  pre-existing  debt, 
without  parting  with  some  security,  is  not  for  a  valuable  consideration 
within  the  provisions  of  that  section  :  Mingus  v.  ConJity  8  C.  E.  Green. 

Husband  and  Wife. 

Deed  in  Trust  for  Wife  on  Separation. — A  conveyance  made  by  a  hus- 
band to  a  trustee  for  the  use  of  his  wife  on  the  execution  of  articles  of 
separation  between  them,  will  not  be  set  aside  on  account  of  the  subse- 
quent adultery  of  the  wife  while  living  separate  from  him :  Dixen  v. 
DLcen,  8  C.  E.  Green. 

Desertion — Duties  of  Husband  and  Wife. — If  a  husband  who  has 
ample  means  takes  his  wife,  with  whom  he  has  for  years  been  living  in 
a  city  in  discord  and  bitter  contest,  to  a  retired  country  tavern,  against 
her  wishes  and  protest,  and  in  her  absence  leaves  the  place  with  all  his 
baggage,  without  notice  \>o  or  knowledge  by  her  of  the  place  to  which 
he  has  gone,  and  without  any  notice  by  him  to  her  whether  he  has  made 
provision  there  or  elsewhere  for  her  support,  and  leaves  her  thus  with- 
out money  and  without  any  one  in  the  house  or  its  vicinity  for  corn- 
pan  ions  except  the  tavern-keeper  and  his  wife,  it  is  such  abandonment 
and  separation  as,  if  without  justifiable  cause,  will  entitle  her  to  a  decree 
for  support  and  maintenance :  Boi/ce  v.  Boyce^  8  C.  E.  Green. 

A  wife  is  bound  to  accompany  her  hu.sband  to  such  place  as  he  may, 
as  head  of  the  family,  in  good  faith  determine  to  remove  to  for  habita- 
tion or  business,  provided  it  does  not  unreasonably  banish  her  from  all 
society  and  comforts  of  civilized  life.  But  a  hu.sband  has  no  right,  as 
a  punishment  for  contumacy  or  bad  temper,  to  banish  his  wife  to  a  lonely 
place  without  friends  or  society  or  her  accustomed  comforts,  when  he 
does  not  stay  with  her  and  share  her  privations :  Id. 

By  law  a  man  is  not  justified  in  deserting  his  wife,  because  she  is  extra- 
vagant or  lazy,  or  swears,  or  uses  worse  language,  or  is  sickly,  fretful  or 
of  violent  tamper,  or  because  she  wreaks  her  temper  or  showers  her  coarse 
or  profane  language  upon  him,  and  thus  makes  his  life  uncomfortable. 
These  are  not  crimes  but  infirmities  and  defects  which,  in  consideration 
of  law,  a  husband  undertakes  to  put  up  with  when  he  takes  his  wife  for 
better  or  worse  :  Id. 
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Insubancb.     See  Corporation. 

ApplicaHon — Warranty. — Id  respect  to  life  policies,  the  rule  in  re- 
gard to  the  statements  of  the  assured,  in  the  application,  is  different 
from  that  which  prevails  in  construing  applications  for  marine  and  fire 
policies.  Id  applicatious  of  the  former  class,  it  seems  the  statements  of 
the  assured,  concerning  his  health  or  vital  organs,  are  not  understood  or 
intended  as  warranties,  because  the  applicant  may  not  know  enough  of 
the  human  system  to  be  aware  of  the  existence  of  some  affeetion  of  a 
vital  organ,  and  because  the  insurers  are  supposed  to  rely  upon  the  opin- 
ions of  their  own  medical  advisers :  Horn  et  al.  ExWs,  v.  Ihe  Amtcabie 
Mutual  Life  Ins.  Co.,    64  Barb. 

The  inquiry  is  one  of  honest  and  fair  dealing,  on  the  part  of  tlie  ap- 
plicant, and  the  statements  respecting  his  health  are  not  warranties  :  Jd. 

Duty  of  Applicant, — The  applicant  must  state  all  that  he  knows  bear- 
ing upon  the  condition  of  his  health,  and  any  untrue  statement  or  con- 
cealment iu  this  respect  ought,  justly,  to  render  the  policy  void :  Id. 

Misrepresentation. — Where  it  appears  that  the  applicant  had  any 
knowledge  of  the  facts  called  for  by  the  interrogatories  annexed  to  the 
application,  it  matters  little  whether  the  answer  be  held  a  warranty  or 
not,  inasmuch  as  any  untrue  statement  will  be  a  misrepresentation  or 
fraud,  which  will  equally  avoid  the  policy :  Id. 

Internal  Revenue. 

Brewer — Neglect  to  keep  proper  Books — Money  Penalty  and  Im- 
prisonment — Goveiniment  may  have  Civil  Action  for  Penalty  without 
indicting  for  the  Misdemeanor. — To  an  information  against  a  brewer 
under  the  48th,  49th,  51st  and  58d  sections  of  the  Act  of  July  13th 
1866,  it  is  not  sufficient  answer  that  the  neglect  to  keep  the  prescribed 
books  and  accounts  was  through  ignorance  or  carelessness,  and  that  there 
was  no  wrongful  or  criminal  intent :  United  States  v.  Foster,  C.  Ct,  E. 
D.  IF.,  1  Bissell. 

The  object  of  the  law  is  to  protect  the  government  in  the  collection 
of  the  tax.  The  penalty  is  for  the  omission,  and  the  very  nature  of  this 
business  demanded  that  he  should  know  his  duty  in  the  premises  :  Id. 

Nor  is  it  a  sufficient  answer  or  excuse  that  he  misconstrued  the  law. 
and  drew  erroneous  inferences  as  to  his  rights :  Id. 

Where  the  law  prescribes  as  punishment  for  an  offence  both  a  money 
penalty  and  imprisonment,  it  is  not  true  that  the  penalty  can  only  be 
enforced  by  indictment.  The  government  can  maintain  an  action  of 
debt  for  the  money  penalty  :  Id. 

The  words  '*  shall  be  liable  to,  &c.,"  are  perujissive  and  not  compul- 
sory ;  they  mark  the  extreme  limit  of  the  penalty,  and  leave  it  discre- 
tionarv  whether  the  whole  penalty  shall  be  imposed  :  Id. 

Laches.     See  Trust;  Will, 
Limitations,  Statute  of.     See  Debtor  and  Creditor.  ;  Partnership. 

Bill  to  revive  Suit  in  Equity — A  bill  to  revive  a  suit  in  equity  founded 
on  a  judgment  obtained  more  than  twenty  years  before  the  bill  was  ex- 
hibited :  in  such  case  the  judgment  will  be  presumed  to  have  been  paid, 
and  the  writ  of  error  dismi.ssed :  Bird's  Admiaistvatm^  v.  Jaslers  Execit- 
tors,  8  C.  E.  Green. 
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When  the  facts  stated  in  the  bill  show  that  the  claim  upon  which  it  is 
founded  b  barred  by  the  Statute  of  Limitations,  or  bj  the  equitable  pre- 
sumption of  payment  in  analogy  to  such  staute,  advantage  of  the  stjitute 
may  be  taken  by  demurrer  :   Id, 

Mandamus.     See  Statute. 

MoRTQAQE.     See  Dehtor  and  Creditor,    . 

Construction — Future  Advances. — In  a  contest  between  mortgaijees. 
the  clause  creating  the  lien  must  prevail.  A  mortgage  of  one  undivided 
fourth  part  of  certain  lands  is  not  to  be  construed  or  enlarged  by  the 
description,  aa  being  one  undivided  lialf  part :  Ripley  y.  Harris,  C  Ct. 
E  Dist.  Wis.,  1  Bissell. 

The  mortgage  first  recorded  has  the  prior  lien  :  Id. 

A  mortgage  to  secure  future  advances  is  valid,  but  it  will  not  secure 
advances  mlide  by  the  mortgagee  after  he  has  actual  notice  of  a  subso- 
tjuent  mortgage,  in  the  absence  of  a  contract  to  make  such  advances  :    Jd. 

A  mortgage  to  a  president  of  a  bank  to  secure  loans  made  by  the 
bank,  at  the  instance  of  the  president,  the  bank  is  the  creditor  of  the 
mortgagee,  and  also  of  the  president  while  he  holds  the  securities,  and 
the  bank  may  either  hold  the  president  for  the  debts  or  compel  him  to 
surrender  the  securities :  /(/. 

National  Banks. 

Estoppel — Ownership  of  Stock  ht/  Directors — By-Law  prohihitinj 
Transfer  of  Stock  while  indebted  to  Bank. — If  a  shareholder  in  a  national 
bank  places  part  of  his  shares  in  the  hands  of  a  third  person  to  hold  for 
him  under  a  secret  declaration  of  trust,  allows  him  to  be  elected  a  director 
and  himself  votes  for  him  and  allows  him  for  years,  although  he  owns  no 
«)ther  shares,  to  take  the  oath  required  by  the  National  Banking  Law.- 
that  he  is  the  bond  fide  owner  of  such  stock,  and  declares  that  one  of 
liis  objects  in  doing  so  is  to  give  him  credit  and  aid  him  in  business ; 
this  is  such  fraud  as  will  estop  him  from  denying  that  such  actual  holder 
was  the  owner  of  the  shares  as  against  a  creditor  who  trusted  him  on  the 
faith  of  being  such  owner  :   Young  v.  Vo^gh  and  otJiers^  8  C.  E.  Green. 

A  by-law  of  a  national  bank  declaring  that  no  shares  shall  be  trans- 
ferred while  the  holder  is  indebted  to  the  bank,  is  authorized  by  the  Act 
<»f  Congress,  and  is  a  reasonable  by-law.  And  any  attempted  transfer 
by  the  shareholder  while  indebted  to  the  bank  is  void.  And  an  endorser 
who  pays  the  note  by  which  such  debt  is  created,  is  subrogated  to  the 
rights  of  the  bank  as  against  such  shares  of  its  capital  stock  :  Id. 

Office. 
Jurisdiction  of  Equity  to  Inquire  into  Title  to. — A  court  of  equity  has 
no  jurisdiction  to  remove  an  officer  from  an  office  of  which  he  is  in 
possession  or  to  declare  such  office  forfeited.  But  when  in  a  suit  of 
which  equity  has  jurisdiction,  the  question  of  the  right  to  an  office,  or 
as  to  the  regularity  of  an  election  arises,  and  must  be  decided  to  obtain 
that  relief,  thart  court  is  compct'Cnt  to  inquire  into  and  decide  these 
matters  for  the  purpose  of  the  suit.  But  its  decision  will  not,  like  that 
of  a  court  of  law  upon  a  quo  warranto  or  mandamus,  operate  in  rem 
and  remove  or  oust  any  one  from  an  office  which  in  fact  he  holds : 
Johnston  and  othcis  v.  Jones  aiul  others,  8  C.  E.  Green. 
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That  the  defendant  obtained  the  office  claimed  bj  him  in  a  corporation, 
by  an  election  procured  to  be  held  by  him  by  fraud,  by  breach  of  trust 
and  a  positive  agreement,  by  concealment  and  treachery,  confers  on  a 
court  of  equity  jurisdiction  to  inquire  into  the  validity  of  such  election 
for  the  purpose  of  restraining  the  acts  of  the  defendant  and  other  persons 
claiming  office  by  such  election.  This  could  be  done  even  if  the  election 
held  in  such  breach  of  trust  had  been  conducted  iu  the  manner  required 
by  law,  and  would  not  be  set  aside  by  the  courts  of  law  :  Id, 

Where  the  object  of  a  bill  filed  in  the  name  of  a  corporation  is  to  re- 
strain acts  of  the  defendants  which  they  could  only  legally  do  as  direct- 
ors, they  must  show  either  a  legal  election  that  would  put  theui  in 
posssession  of  the  offices,  or  that  they  are  de  facto  directors  of  the  cor- 
poration, and  these  facts  must  be  determined  by  the  court  in  order  to 
decide  whether  the  answer  is  sufficient  to  dissolve  the  injunction  :  Id. 

When  a  charter  directs  that  all  elections  of  directors  after  the  first 
shall  be  held  annually,  at  such  time  as  the  by-laws  shall  direct,  no  second 
election  can  be  held  until  by-laws  designating  the  time  have  been 
adopted.  Nor  can  there  be  an  omission  to  hold  an  election  such  as  to 
authorize  the  directors ^o  designate  a  day  for  it  provided  for  only  in  case 
of  such  omission  :  Id, 

Acts  required  to  be  done  by  the  directors  of  a  company  as  the  desig- 
nating a  time  for  election,  must  be  done  by  them  as  a  board  when 
lawfully  convened :  Id. 

A  determination  by  the  board  or  a  majority  of  directors  that  an  elec- 
tion must  be  held,  without  fixing  a  time,  does  not  authorize  one  of  them 
to  fix  the  time  and  give  notice  for  such  time:  Id. 

A  notice  of  an  election  required  to  be  given  by  the  directors  is  not  a 
sufficient  notice  if  signed  by  the  individual  names  of  a  majority,  without 
stating  that  it  was  given  by  order  of  the  board,  or  stating  that  the  per- 
sons whose  names  were  signed  were  directors:  Id, 

An  election  is  not  legal,  if  the  list  of  stockholders  exhibited  and  voted 
upon  on  the  day  of  election  is  not  a  true  list  of  the  stockholders,  and 
kiiown  not  to  be  such  by  the  parties  who  exhibited  it  and  who  vote  upon 
it:  Id. 

Stockholders  who  are  not  such  at  the  day  an  election  is  held  cannot 
vote,  although  they  were  stockholders  at  the  day  on  which  it  should  have 
been  held :  Id. 

A  majority  of  a  board  of  directors  who  have  been  legally  elected 
and  are  in  possession  of  their  offices,  and  in  whose  place  no  directors 
have  been  legally  elected,  have  the  right  to  use  the  name  of  the  corpo- 
raiion  in  a  suit:  Id. 

Partnership.     See  Bankruptcy. 

Joint  Enterprise — Termination  of  it — Disposition  of  Joint  Property — 
Statute  of  Limitations — Admissions  of  one  Partner. — An  agreement  by 
11.  to  join  with  W.  in  the  business  of  planting  and  selling  oysters,  by 
which  11.  was  to  find  the  capital,  and  W.  to  go  to  Virginia,  and  plant 
and  buy  oysters  to  be  sent  to  R.  in  his  vessels  to  New  York  for  sale, 
each  to  have  one-half  of  the  net  profits,  is  a  partnership :  Ruclcman  v. 
Decker,  8  C.  E  Green. 

On  the  termination  of  such  partnership  planted  oysters  remaining  in 
the  beds  after  payment  of  all  partnership  debts,  are  the  common  property 
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<.f  both  partners,  of  which  as  in  case  of  any  personal  property  held  in 
common  one  tenant  in  common  cannot  dispose  of  the  share  of  the  other 
without  his  authority  :  Id. 

If  such  tenant  in  common  turn  over  such  property  to  a  firm  of  which 
he  becomes  a  member,  such  firm  is  accountable  to  the  other  tenant  in 
common  of  the  property  for  the  value  of  his  share  of  the  property  so 
turned  over  and  used  by  the  new  firm  :  Id, 

The  purchase  of  the  property. of  one  man  from  another  who  is  in  pos- 
i^ession  of  it  without  authority  from  the  true  owner  to  sell  it,  will  not 
change  the  title  nor  protect  such  purchaser  against  the  true  owner. 
The  doctrine  of  equity  which  protects  a  bond  fide  purchaser  without 
notice,  only  applies  to  a  purchaser  of  the  legal  title  without  notice  of  the 
equitable  title  of  a  third  person.  And  in  such  case  notice  to  one  part- 
ner would  be  hold  as  notice  to  the  firm  :  Id. 

In  equity  the  defence  of  the  Statute  of  Limitations  may  be  set  up  by 
plea,  answer  or  demurrer  ]  but  if  not  set  up  in  any  way  in  the  pleading, 
it  cannot  avziil :  LJ, 

The  admissions  of  one  partner  are  evidence  against  the  others  jn  a 
bill  brought  against  all  for  partnership  liabilities  :  Id, 

Perso.val  Property.     See  Partnership. 

Title  and  possession  or  right  of  possession  of  personal  property  is  all 
that  is  required  to  enable  the  holder  to  claim  the  property  or  its  value : 
Orr  V.  The  Mayor,  &c  ,  of  New  York,  64  Barb. 

The  plaintiff  and  his  firm  had  purchased  a  floating  elevator,  with  \u 
boiler,  engine,  and  machinery,  and  advanced  the  whole  purchase-monov 
under  an  agreement  to  convey  it  to  B.  on  his  paying  the  money  ad- 
vanced. In  an  action  under  the  statute  of  April  13th  1855,  against  th<* 
city  of  New  York,  to  recover  for  the  destruction  of  the  property  by  a 
mob;  HeUl^  that  the  plaintiff  having  the  title  a#d  the  right  to  the  pa««- 
session  of  the  property,  this  gave  him  a  sufficient  interest  to  enable  him 
to  recover  for  its  value :  Id., 

Railroad.    See  Damages. 

Security,    ^^e  Mortgage;  Stock. 

Statute.     See  Internal  Revenue. 

Public  Acts —  What  are —  What  rights  may  be  taken  awry  by  Statute 
— Mandamus. — An  act  regulating  the  disposal  of  a  part  of  the  public 
funds  of  the  state,  previously  regulated  by  general  laws,  is  ti  public  act, 
of  which  the  courts  will  take  judicial  notice,  and  a  '*  general  law  "  within 
the  meaning  of  section  21,  article  6,  of  the  state  constitution,  so  that  it 
does  not  take  effect  until  published ;  although  it  applies  only  to  mcnejx. 
which  under  the  previous  general  laws  were  payable  only  to  two  par- 
ticular towns:  State  ex  rel.  Voight  v.  Hoeflinger,  81  Wis. 

An  act  repealing  a  public  or  general  law  is  also  a  public  or  general  law:  ic/. 

Whatever  is  given  by  statute  may  be  taken  away  by  statute,  except 
vested  rights  acquired  under  it,  and  except  where  the  granting  statute  is 
in  the  nature  of  a  contract  on  the  part  of  the  legislature  :  Id. 

Where,  on  an  appeal  from  a  judgment  awarding  a  peremptory  man- 
damus, it  appears  that  the  relator  is  now  entitled  to  such  writ,  the 
judgment  will  be  affirmed  without  regard  to  the  question  whether  it  was 
correct  when  rendered  :  Id. 

Under  ch.  537,  Laws  of  1865,  and  ch.  151,  Laws  of  1869,  so  much 
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of  the  *'  Drainage  Fund  "  as  arises  from  the  sjile  of  "  swamp  and  over- 
flowed lands  "  within  any  town  in  each  year  is  to  be  paid  over  to  the 
treasurer  of  the  town  by  the  county  treasurer,  who  receives  it  from  the 
state  treasurer.  By  an  act  published  as  ch.  64,  P.  and  L.  Laws  of  1870, 
all  the  drainage  fund  belonging  to  the  towns  of  B.  and  J.  in  the  coonty 
of  M.,  and  all  of  said  fund  that  should  be  appropriated  to  said  towns  for 
the  next  three  years,  was  directed  to  be  set  apart  and  used  for  the  con- 
struction of  a  certain  bridge  in  said  county,  and  commissioners  were 
appointed  to  superintend  the  construction  of  said  bridge,  with  authority 
to  draw  said  moneys  from  the  county  treasury.  A  peremptory  manda/niiu 
was  awarded  by  the  court  below  in  favor  of  the  treasurer  of  one  of  a&id 
towns,  commanding  the  county  treasurer  to  pay  over  to  him  so  much  of 
said  moneys  as  belonged  to  that  town  (instead  of  holding  it  subject  to 
the  order  of  the  bridge  commissioners).  Pending  an  appeal  from  this 
judgment,  the  Act  of  1870  was  absolutely  repealed  by  an  act  published 
in  September  1871,  as  ch.  70,  P.  and  L.  Laws  of  1871.  HM, 
That  both  of  said  Acts  of  1870  and  1871  were  public  and  general  laws, 
of  which  the  court  takes  judicial  notice,  and  which  took  effect  only  upon 
publication :  Id, 

That  no  vested  rights  were  acquired  under  the  Act  of  1870 — no  con- 
tract having  been  entered  into  for  the  construction  of  the  bridge :  Id. 

That  the  general  laws  in  force  before  1870,  regulating  the  drainage 
fund,  now  apply  to  said  moneys  belonging  to  the  towns  of  B.  and  J. ;  and 
the  town  treasurer  is  now  entitled  to  demand  and  receive  from  the 
county  treasurer  the  moneys  in  dispute :  Id. 

Stock. 

Pledging — Rights  of  Pledgor — Duty  of  and  LiahiHty  of  Pledgee. — 
Where  stock  is  pledged  to  a  broker  as  security  against  loss  in  conduct- 
ing transactions  in  the^purchase  and  sale  of  gold  coin,  and  a  loss  occurs, 
his  duty,  as  well  as  the  law,  requires  that  he  should  call  upon  the 
pledgor  for  money  to  meet  his  lo.ss,  or  get  his  consent  to  use  or  borrow 
upon  the  stock  pledged.  If,  without  such  call  or  consent,  he  uses  the 
stock,  to  borrow  money  for  his  own  purposes,  or  otherwise  disposes  of  it, 
he  is  liable  to  the  pledgor  in  an  action  for  a  conversion :  Lawrence  v. 
Maxwell,  64  Barb. 

Evidence — Custom. — In  such  an  action,  evidence  to  prove  that  it  is 
customary  among  brokers  in  New  York  to  use  the  stock  held  by  them  as 
security  in  the  manner  this  stock  was  held  by  the  broker,  and  that  the 
defendant  had  previously  held  stock  of  the  plaintiff  as  security,  which 
he  had  used  in  a  similar  manner  without  objection  or  complaint  on  the 
part  of  the  plaintiff,  although  he  knew  of  it,  is  immaterial  and  should 
be  excluded  :  Id, 

Brokers  who  use  the  stock  of  their  principals,  relying  upon  any  such 
custom,  are  liable  to  return  it  when  called  upon,  if  their  demands  or 
liabilities  incurred  on  the  security  of  the  stock  have  been  satisfied  :  Id. 

If  they  cannot  return  it  they  are  liable  in  damages  for  the  injury 
which  has  been  caused  by  the  loss  of  the  stock :  Id: 

Title. 

Bid  to  remove  Clovd  upon — Sufficiency  of  Cause  of  Action — Poeses- 
turn. — A  complaint  which  avers  that  plaintiff  is  the  owner,  has  l^al  title 
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to,  and  is  in  possession  of  cert^iin  binds,  and  that  defendant  sets  up  a 
claim  thereto — and  which  thereupon  demands  that  defendant  be  adjudged 
to  release  all  claims  to  the  land  and  pay  the  costs  of  the  action — held,  not 
to  state  a  cause  of  action  :  Wah  v.  GrosvenoVy  31  Wis. 

A  complaint  under  sect.  29,  ch.  141,  R.  S.,  to  remove  a  cloud  upon 
plaintififs  title,  should  state  facts  showing  the  nature  and  the  invalidity 
of  defendant's  claim,  and  plaintiff's  liability  to  injury  in  consequence  of 
its  assertion :  Id, 

It  is  not  necessary  in  such  a  complaint  to  set  out  plaintiff^s  chain  of 
title ;  but  the  averment  here  made  that  he  is  the  owner  in  fee  simple 
and  in  possession  is  sufficient :  Id. 

The  action  authorized  by  said  section  29  cannot  be  maintained  except 
by  one  who  is  in  the  <ictual  and  visible  possession  of  the  premises.  Tay- 
lor V.  H'oufUree,  30  Wis.,  as  to  this  point,  overruled  :  Id. 

Under  the  code  an  averment  that  plaintiff  is  in  the  possession  will  bo 
construed  to  allege  actual,  visible  possession  :  Id. 

Trust. 

Purchase  hy  Trustee  at  his  own  Sale — Laches. — If  an  administrator 
or  other  trustee  directly  or  indirectly  purchase  lands  at  a  sale  made  by 
himself  as  such,  the  sale  will  be  set  aside  on  application  of  the  parties 
really  interested :  Smith  et  al  v.  Drake,  8  0.  K.  Green. 

Courts  of  equity  will  refuse  relief,  even  in  cases  of  breach  of  trust  on 
account  of  the  laches  or  unreasonable  delay  of  those  concerned  to  apply 
for  relief  This  doctrine  is  somewhat  in  analogy  to  the  Statute  of  Limi- 
tations at  law.  But  the  time  which  constitutes  the  laches  depends  on 
the  circumstances.  In  this  case  the  suit  was  commenced  seventeen  years 
after  the  oldest  son  of  the  intestate,  and  five  years  after  the  youngest 
son  came  of  age.  and  it  was,  under  the  circumstances,  held  not  to  be 
such  laches  as  will  bar  the  relief:  Id. 

Such  relief  is  always  granted  on  equitable  terms.  The  purchaser  in 
this  case  was  allowed  the  value  added  to  the  property  by  the  improve- 
ments erected  by  him,  and  the  debts  of  his  intestate  which  he  had  paid 
out  of  the  money  arising  from  the  sale  declared  void,  with  interest  from 
the  date  of  such  payment,  and  was  charged  with  the  rent  or  occupation 
value  of  the  premises  from  the  purchase,  less  one-third  during  the  lii'e 
of  the  widow  of  the  intestate  who  had  conveyed  to  him  her  right  of 
dower:  Id. 

United  States  Courts.    See  Constitutional  Law. 

Will. 

Testam^entary  dtpacity — Laches  in  attacking  a  WiU. — A  party  inte- 
rested who,  having  reasonable  grounds  for  believing  that  a  will  was 
obtained  fraudulently,  or  by  nndue  influence,  or  when  the  testator  had 
not  testamentary  capacity,  did  not  take  steps  to  prevent  the  probate  of 
the  will,  nor  attempt  to  have  it  set  aside  until  after  five  years,  held  guilty 
of  yross  laches:  Holden  v.  Meadows^  81  Wis. 

The  complaint  in  an  action  to  set  aside  a  will,  &c.,  avers  that  by  rea- 
son of  the  softening  of  his  brain,  the  testator's  "  memory  and  mental 
faculties  had  become  almost  wholly  ohliterdted'*  and  that  he  had  been 
in  that  condition  for  many  months  before  the  will  was  made,  and  died  a 
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few  weeks  afler  its  execution.  Hehl^  that  upon  these  averments  the 
testator  cannot  be  regarded  as  having  had,  at  the  time,  testamentary 
capacity:  Id. 

Competency  of  Testator. — Neither  age  nor  weakness  of  intellect  are 
sufficient  to  iucupacitate  a  person  to  make  a  will.  It  must  be  an  entire 
loss  of  intellect,  so  that  the  testator  was  unable  to  understand  what  he 
was  doinir,  or  the  contents  of  the  pai>or,  when  read  to  him  :  Oroiitu  ei 
al.  V.  Stark  et  al,  64  13arb. 
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AUGUST  1873. 


IS  THERE  A  GENERAL  COMMERCIAL  LAW  ADMINIS- 
TERED  BY  THE  COURTS  OF  THE  UNITED  STATES 
IRRESPECTIVE  OF  THE  LAWS  OF  THE  PARTICULAR 
STATE  IN  WHICH  THE  COURT  IS  HELD? 

This  question  arose  in  the  ciwe  of  WatBon  v,  Torpley,  18  How. 
517,  which  was  an  action  against  the  drawer  on  a  bill  of  exchange 
protested  for  non-acceptance,  and  suit  brought  in  the  Circuit 
Court  of  the  United  States  for  the  state  of  Mississippi  before  the 
time  fixed  for  payment  by  the  bilL  The  court,  by  Mr.  Justice 
Daniel,  there  says : — "  It  is  a  rule  of  the  commercial  law,  too 
familiarly  known  to  require  the  citation  of  authorities,  or  to  admit 
of  question,  that  the  payee  or  endorsee  of  a  bill  upon  its  pre- 
sentment and  upon  the  refusal  of  the  drawer  to  accept,  has  the 
right  to  immediate  recourse  against  the  drawer.  It  has  been  sug- 
gested that  the  instruction  by  the  judge  at  the  Circuit  may  have 
been  founded  upon  a  statute  of  the  state  of  Mississippi  of  1836, 
wherein  it  is  declared  that  '  no  action  or  suit  shall  be  sustained  or 
commenced  on  any  bill  <Jf  exchange  until  the  maturity  thereof/ 
The  answer  to  the  above  suggestion  is  this :  that  if  such  be  a  just 
interpretation  of  the  statute  of  Mississippi,  that  interpretation 
and  the  consequences  deducible  from  it  we  must  regard  as  wholly 
inadmissible.  In  the  case  of  Swift  v.  Tyson,  16  Pet.  1,  Mr.  Jus- 
tice Story,  delivering  the  opinion  of  the  court,  said  :  *  It  has  never 
been  supposed  by  us  that  the  34th  section  of  the  Judiciary  Act  did 
apply  or  was  intended  to  apply  to  questions  of  a  more  general 
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nature,  not  at  all  dependent  upon  local  statutes  or  local  usages 
of  a  fixed  and  permanent  operation ;  as  for  example  to  the  con- 
struction of  contracts  or  other  written  instruments,  and  especially 
to  questions  of  general  commercial  law,  where  the  state  tribunals 
are  called  upon  to  perform  the  like  functions  with  ourselves; 
that  is,  to  ascertain  upon  general  reasoning  and  legal  analogies 
what  is  the  true  exposition  of  the  contract,  or  ivhat  is  the  just  rule 
furnished  by  commercial  law  to  govern  the  case. 

'^  The  general  and  commercial  law  being  circumscribed  within 
no  local  limits,  nor  committed  for  its  administration  to  any  pecu- 
liar jurisdiction,  and  the  Constitution  and  laws  of  the  United 
States  having  conferred  upon  the  citizens  of  the  several  states,  and 
upon  aliens,  the  power  or  privilege  of  litigating  and  enforcing 
their  rights  acquired  under  and  defined  by  that  general  commer- 
cial law,  before  the  judicial  tribunals  of  the  United  States,  it  must 
follow  by  regular  consequence,  that  any  state  law  or  regulation, 
the  effect  of  which  would  be  to  impair  the  rights  thus  secured,  or 
to  divest  the  Federal  courts  of  cognisance  thereof,  in  their  fullest 
acceptation  under  the  commercial  law,  must  be  nugatory  and  un- 
availing. A  requisition  like  this  would  be  a  violation  of  the  gene- 
ral commercial  law,  which  a  state  would  have  no  right  to  impose, 
and  which  the  courts  of  the  United  States  would  be  bound  to  dis- 
regard." 

The  section  of  the  Judiciary  Act  referred  to  in  the  foregoing 
opinion,  and  so  familiar  to  the  profession,  reads  as  follows :  ^'  The 
laws  of  the  several  states,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  lapw  in  courts 
of  the  United  States  in  cases  where  they  apply." 

Swift  .V.  Ty9on^  supra,  was  an  action  on  a  bill  of  exchange,  by 
an  endorsee  against  the  acceptor ;  the  defence  asserting  failure  of 
consideration  between  original  parties,  that  the  bill  was  taken  by 
the  plaintiff  in  payment  of  a  pre-existing  debt,  which  it  was  urged 
that  the  courts  of  New  York  held  did  not  constitute  a  valuable 
consideration  in  the  sense  of  the  general  rule  applicable  to  nego- 
tiaeble  instruments.  The  bill  was  accepted  and  payable  in  New 
York,  the  suit  brought  in  the  Circuit  Court  for  the  Southern  Dis- 
trict of  that  state,  and  it  was  contended  that  under  the  34th  sec- 
tion of  the  Judiciary  Act  the  decisions  of  the  courts  of  New  York 
should  constitute  the  rule  of  decision  in  the  cause.    These  decisions 
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are  not  based  upon  any  statute  of  New  York,  but  on  the  interpre- 
tation by  the  courts  of  that  state  of  a  rule  of  commercial  law. 

Swift  V.  TyBon^  so  far  from  furnishing  any  support  for  the 
opinion  so  emphatically  announced  in  Watson  v.  Torpley^  in  very 
terms  excludes  the  case  there  presented,  holding  merely  that 
decisions  of  the  state  courts  are  not  embraced  in  the  term  "laws 
of  the  several  states'*  and  in  the  act,  and  that  upon  a  question  of 
general  law  the  courts  of  the  United  States,  while  regarding  the 
decisions  of  state  courts  with  the  highest  respect,  do  not  consider 
themselves  as  conclusively  bound  by  them. 

The  following  cases  are  sometimes  referred  to  as  sustaining  the 
position  taken  in  Watson  v.  Torpley : 

Carpenter  v.  Prov.  Wash.  Ins.  Co.,  16  Pet.  511 ;  Foxcraft  v. 
Mallett^  4  How.  379;  Robinson  v.  Commonwealth  Ins.  Co.,  3 
Sum.  220;  G-loucester  Ins.  Co.  v.  Younger,  2  Cur.  338.  But 
upon  examination  these  cases  will  be  found  to  be  entirely  un- 
affected by  any  law  peculiar  to  the  state  in  which  they  arose,  nor 
is  the  question  under  consideration  discussed  or  adverted  to  in 
either :  in  them  the  doctrine  of  Swift  v.  Tyson  is  but  reiterated, 
limiting  the  conclusive  operation  of  the  adjudications  of  the  highest 
court  in  a  state  upon  the  courts  of  the  United  States  held  therein, 
to  those  which  affect  the  title  to  lands,  or  the  construction  of  the 
local  statutes  or  usages  of  the  state. 

It  is  nevertheless  true  that  there  may  be  excerpted  from  these 
cases,  and  perhaps  some  others,  general  expressions  seeming  to 
assert  the  existence  of  a  general  commercial  law  administered  by 
the  Federal  courts  without  regard  to  the  laws  of  particular  states. 

As  by  Mr.  Justice  Story,  in  Carpenter  v.  Providence  Wash. 
Ins.  Co. J  supra,  "  The  questions  under  our  consideration  are 
questions  of  general  commercial  law,  and  depend  upon  the  con- 
struction of  a  policy  of  insurance,  which  is  by  no  means  local  in  its 
character,  or  regulated  by  any  local  policy  or  customs." 

And  in  Gloucester  Ins.  Co.  v.  Younger,  supra,  Mr.  Justice 
Curtis  says:  "But  the  insurers  insist  that  the  contract  in  ques- 
tion was  made  and  was  to  be  executed  in  the  state  of  Massachur 
setts ;  and  that  by  nature  of  the  law  of  that  state  the  insurers  had, 
under  this  policy,  a  right  to  take  possession  of  the  vessel  when  an 
offer  of  abandonment  was  made,  and  seasonably  repair  and  restore 
it  to  the  insured,  and  thus  perform  their  contract. 

"  It  must  be  admitted  that  the  law  of  the  place  of  this  contract 
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determines  the  rights  which  the  insurers  have  upon  an  offer  to 
abandon.  But  this  being  a  question  not  of  mere  local  municipal 
law,  but  arising  under  the  law  merchant,  though  this  court  must 
consider  with  unaffected  respect  the  decisions  of  the  Supreme  Court 
of  Massachusetts,  yet  they  are  not  binding  on  our  judgments,  and 
we  have  no  right  to  conform  to  them  when  we  believe  they  do  not 
announce  the  true  rule.  The  laws  of  the  place  of  contract  being 
the  general  law  merchant,  I  am  bound  to  declare  that,  in  my 
opinion,  it  does  n^ot  confer  the  right  claimed  by  the  underwriters/' 

This  is  correct  doctrine,  and  though  we  think,  inaptly  expressed, 
is  yet  susceptible  of  explanation  that  entirely  consists  with  the 
text.  The  law  merchant,  or  general  commercial  law,  is  the  law  of 
the  contract  in  question,  because  it  is,  as  a  part  of  the  common 
law,  the  law  of  the  state  of  Massachusetts  when  the  contract  was 
made  and  to  be  performed,  and  has  not  been  changed  by  any 
statute  of  that  state ;  and  not  because  there  is  any  general  com- 
mercial law  known  to  the  courts  of  the  United  States  as  a  part  of 
our  Federal  system. 

It  is  true,  these  cases  have  not  adverted  to  the  source  of  the  rule 
by  which  the  law-merchant  becomes  applicable  in  the  courts  of  the 
United  States,  nor  was  there  any  apparent  reason  why  they  should 
do  so,  for  in  them,  the  questions  raised  being  unaffected  by  statute, 
were  properly  to  be  decided  in  conformity  with  the  general  law. 

An  examination  of  all  the  cases  will  develop  that  Watson  v. 
Torpley  was  without  precedent  authority,  and  remains  without 
subsequent  confirmation,  and  in  that  case,  though  the  question 
was  within  the  record,  its  decision  seems  not  to  have  been  consi-  _ 
dered  by  the  court  as  necessary  to  the  cause ;  it  was  made  without 
the  benefit  of  argument  from  counsel,  and  Swift  v.  TyBon  relied 
upon  and  largely  quoted  from,  furnishes  no  foundation  for  the 
superstructure  thus  professedly  erected  upon  it.  Whatever  weight 
may  properly  attach  to  the  case  as  authority  in  inferior  tribunals, 
yet  the  question  certainly  remains  one  which  the  Supreme  Court 
of  the  United  States  may,  without'  impinging  upon  the  settled 
doctrines  of  the  court,  in  a  proper  case,  re-examine  and  decide  in 
conformity  with  principle,  and  it  is  in  this  light  we  propose  sub- 
mitting a  few  remarks  upon  the  question  rather  than  the  case. 

Perhaps  every  state  in  the  Union  has  deemed  it  expedient  to 
affirm  or  vary  rules  of  the  commercial  law ;  this  has  arisen  some- 
times from  the  conception  that  the  various  changes  and  modifica- 
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tions  which  that  branch  of  our  law  has  undergone  in  the  process 
of  its  assimilation  to  the  ever-varying  exigences  of  commercial 
transactions  in  the  course  of  the  past  century,  were  not,  or  might 
not  be  considered  as  in  force  in  a  particular  state  by  reason  merely 
of  its  adoption  of  the  common  law,  that  term  being  used  in  Ame- 
rica to  designate  a  system  of  laws  that  antedates  the  introduc- 
tion, or  the  announcement  at  least,  of  many  of  the  most  wise  and 
useful  of  the  rules  of  the  commercial  law  in  their  present  applica- 
tion. Again :  there  is  an  unfortunate  conflict  of  decisions  upon 
some  of  the  most  important  questions  of  commercial  law,  enterinig 
into  the  most  ordinary  transactions  of  life,  and  these,  in  the  ab- 
,8ence  of  any  tribunal'to  which  such  diflferences  could  be  referred, 
it  has  doubtless  been  thought  fit  to  settle  by  statute ;  moreover,  on 
peculiar  views  of  policy,  in  some  instances,  fixed  rules  of  the  com- 
mercial law  have  been  boldly  abrogated,  and  other  rules,  deemed 
more  conformable  with  the  institutions  of  the  state  and  the  inte- 
rests of  the  people,  have  been  established  by  statute. 

Statutes,  however,  can  constitute  but  a  small  part  of  the  law8 
of  any  state.  No  statute  that  was  ever  penned  could  be  enforced 
unless  we  presupposed  an  existing  system  of  laws  and  of  pro- 
cedure. Besides  the  statutes  of  a  state,  and  as  a  part  of  its  laws, 
every  state  possesses  its  local  customs  and  usages  of  merchants, 
and  that  noble  heritage  of  laws  which  sprang  from  the  genius  of 
the  race,  is  inscribed  in  their  history,  and  of  which  no  circumstance 
short  of  their  own  consent  or  subjugation  can  ever  divest  them. 
Such  are  the  laws  of  the  states. 

We  are  thence  led  to  inquire,  what  are  the  laws  of  the  United 
States?  "There  can  be  no  common  law  of  the  Union.  The 
Federal  Government  is  composed  of  sovereign  states,  each  of  which 
may  have  its  local  usages,  customs  and  common  law.  There  is  no 
principle  which  pervades  the  Union  and  has  the  authority  of  law, 
that  is  not  embodied  in  the  Constitution  or  laws  of  the  Union. 
The  common  law  could  be  made  a  part  of  our  Federal  system  only 
by  legislative  adoption.  If  a  common-law  right  is  asserted  in  a 
court  of  the  United  States,  such  court  must  look  to  the  laws  of 
the  state  in  which  the  case  arose  :'*  Wheaton  v.  Peters^  8  Pet.  591 ; 
Kendall  v.  United  States,  12  Id.  524 ;  Scott  v.  Lunt,  7  Id.  596 ; 
Van  Nean  et  aL  v.  Pacord,  2  Id.  137. 

With  respect  to  the  construction  of  the  34th  section  of  the 
Judiciary  Act,  it  has  repeatedly  been  held  "  to  be  no  more  than 
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what  the  law  would  have  been  without  it,  to  wit :  that  tDe  lex  loei 
must  be  the  governing  rule  of  private  right  under  whatever  juris- 
diction private  life  comes  to  be  examined."  ffawkinsY.  Barney's 
Lessee,  5  Pet.  464 ;  Wet/man  v.  Southard,  10  Wheat.  1.  What, 
then  is  this  system  of  general  commercial  law  independent  of  the  law 
of  the  states?  When  and  where  did  it  originate?  What  legislative 
body  is  competent  to  alter  it  ?  What  tribunal  speaks  authoritatively 
upon  it?  These  inquiries  must  admit  of  answer  with  respect  to  every 
system  of  laws  and  every  principle  having  the  authority  of  law. 
^The  supposed  existence  of  such  a  system  of  general  commercial 
law  is  a  purely  American  idea,  one  not  to  be  found  in  the  writings 
of  the  learned  commentators  foreign  or  domestic,  and  only  in  de-  ^ 
cisions  of  the  Federal  courts  have  we  the  intimation.  If  a  subject 
of  Great  Britain  should  sue  a  citizen  of  Pennsylvania  in  the  Circuit 
Court  of  the  United  States  for  that  state,  upon  a  contract  made 
and  to  be  performed  in  Philadelphia,  and  if  the  case  of  Watson  v. 
Torpley  is  sound  in  principle,  the  laws  of  Pennsylvania  affecting 
the  contract  might  be  disregarded  by  the  court,  and  the  English 
cases  possibly  looked  to  as  authority  upon  the  mooted  question. 
But  let  the  case  be  changed,  and  upon  the  same  contract  the  citi- 
zen of  Pennsylvania  sues  the  British  subject  in  the  courts  of  that 
kingdom,  it  does  not  even  suggest  itself  to  the  mind  as  a  question 
that  there  might  be  a  hopeless  endeavor  on  the  part  of  those  courts 
to  find  in  the  shadowy  region  which  has  been  termed  general  com- 
mercial law  some  rule  whereby  the  contract  should  be  adjudicated, 
but  on  the  contrary  and  obviously,  inquiry  would  there  be  made, 
upon  all  questions  affecting  the  validity,  the  construction  and  the 
obligation  of  the  contract,  into  the  laws  of  Pennsylvania.  And 
unquestionably  when  a  contract  made  and  to  be  performed  in  Eng- 
land is  sued  in  the  courts  of  the  United  States,  it  is  to  be  decided 
in  all  of  these  respects,  in  conformity  with  the  laws  of  England — 
statute  and  other. 

The  rule  of  the  lex  loci  is  not  peculiar  to  the  commercial  law,  it 
is  of  general  application,  is  a  part  of  the  body  of  our  law,  is  co- 
incident with  obvious  justice,  is  well  understood  and  has  ever  been 
found  adequate  for  convenience  in  affairs. 

It  is  the  peculiar  honor  of  our  commercial  law  that  it  is  progres- 
sive, continually  adjusting  itself  to  meet  new  questions  arising  out 
of  newly  devised  transactions,  and  to  conform  with  changed  usages 
and  more  enlightened  views  of  general  convenience.     After  Lord 
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Holt  had  repeatedly  decided  that  an  action  could  not  be  sustained 
in  the  name  of  the  assignee  of  a  note  payable  to  order,  the  question 
continued  to  be  presented  to  him  until  at  length  he  said,  *'  I  per- 
ceive a  disposition  on  the  part  of  the  merchants  of  Lombard  Street 
to  dictate  the  law  upon  this  subject  to  this  court,  and  I  tell  them 
that  it  will  not  be  endured."  Parliament,  however,  afcerwai\i.s 
yielded  to  the  demand  by  the  enactment  of  3d  and  4th  Anne,  ch. 
9.  Acquiescence  up  to  that  time  in  the  decisions  of  Lord  Holt  and 
the  almost  universal  re-enactment  of  those  statutes  by  the  legisla- 
tures of  our  several  states,  whether  or  not  proving  the  correctness 
of  those  decisions,  afterwards  controverted  by  Lord  Mansfield,  do 
At  least  make  apparent  what  was  then  understood  to  be,  and  had 
the  authority  of  law.  This  is  but  a  single  illustration  showing  to 
how  great  an  extent  the  commercial  law,  as  now  administered,  is 
the  creature  of  statute  and  of  local  usages ;  otherwise  there  could 
exist  no  correspondence  between  the  progress  of  a  people  in  com- 
mercial affairs  and  the  adaptation  of  the  law  to  the  requirements 
of  that  progress. 

Indeed  the  courts  of  the  United  States  are  constantly  accus- 
tomed to  act  with  reference  to  state  laws,  upon  the  doctrine  of  the 
lex  lociy  without  question.  A  few  only  of  the  very  numerous  cases 
of  this  class  are  here  cited  :  Boyce  v.  Edward^  4  Pet.  Ill ;  Brah- 
ston  V.  Gibson,  9  How.  263;  Ish  v.  Mills,  1  Cr.  C.  C.  567; 
Bainhridge  v.  WilcoXy  Baldw.  536. 

Although  the  34th  section  of  the  Judiciary  Act  has  no  reference 
to  causes  in  admiralty,  we  nevertheless  find  that  it  was  the  constant 
practice  of  the  Federal  courts  to  enforce  state  statutes  in  matters 
maritime  before  the  sanctionary  rule  of  1844,  and  continuously 
down  to  the  period  of  the  prohibitory  rule  of  1850. 

While  we  think  that  the  laws  of  the  states  of  execution  and 
performance  furnish  the  only  true  rule,  in  fact  the  only  intelligible 
rule  deducible  from  the  common  law,  for  the  determination  of  the 
validity  of  the  contract,  its  construction  and  the  obligation  of  par- 
ties to  it,  and  should  deprecate  as  unwise  and  inexpedient  the 
establishment,  whether  by  the  courts  or  by  legislative  authority 
(though  certainly  immeasurably  more  to  be  regretted  in  case  of  the 
former  than  of  the  latter),  of  any  rule  of  decision  by  which  the 
character  of  questions  here  referred  to  should  be  decided  in  disre- 
gard of  those  laws,  yet  we  think    it  fairly  admits  of  question 
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whether  Congress  may  not,  under  the  Constitution,  possess  such 
power. 

The  Constitution  provides  that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  tho 
several  states ;  that  the  judicial  power  shall  extend  to  contro? 
,ver8ies  between  the  citizens  of  the  different  states  and  between 
citizens  and  aliens,  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion ;  also,  that  Congress  shall  have  power  to  regulate  commerce 
between  the  several  states,  with  foreign  nations  and  the  Indian 
tribes. 

In  a  number  of  cases  it  was  long  contested  whether  the  power 
to  regulate  commerce  includpd  the  power  to  regulate  the  naviga- 
tion, by  means  of  which  the  commerce  was  carried  on  ;  that  having 
been  aflSrmatively  settled,  no  other  important  question  relative  to 
the  e;«tent  of  tha  power  so  conferred  seems  to  have  been  brought 
before  the  courts,  and  the  learned  commentators  seem  quite  exclu- 
sively to  have  confined  their  treaties  to  that  province  of  the  power. 
We  confess,  however,  it  seems  to  us  by  no  means  free  from  doubt, 
whether  that  provision  taken  in  connection  with  the  others  cited, 
has  not  conferred  upon  Congress  the  power  to  pass  all  such  laws 
affecting  commercial  contracts  between  citizens  of  the  different 
states,  and  between  citizens  and  aliens  as  may  seem  to  them  fit, 
that  such  laws  may  affect  the  validity  of  the  contract,  its  construc- 
tion and  the  obligation  of  parties  under  it — in  other  words,  to 
declare,  as  between  the  parties  designated,  a  general  commercial 
law,  which  shall  be  the  lex  loci  throughout  the  United  States. 
And  such  power  if  once  exercised  would  doubtless  be  deemed 
exclusive. 

.  It  is  from  the  same  constitutional  provisions  that  the  power  of 
Congress  over  all  matters  maritime  is  derived ;  it  has  not  perhaps 
been  questioned  that  Congress  may  enact  any  rule  of  decision  in 
matters  maritime,  however  variant  from  the  general  maritime  law, 
and  though  this  power  lay  dormant  for  many  years,  yet  it  was  defi- 
nitively exercised  in  the  passage  of  the  Act  of  1851,  which  we 
believe  has  passed  unchallenged  by  the  profession.  This  is,  how- 
ever, aside  from  the  present  discussion,  and  is  only  suggested  here 
as  likely  to  become  a  topic  of  no  small  interest  when  the  question 
with  which  this  article  is  entitled  shall  again  have  passed  into  d^ 
cision  by  the  Supreme  Court  of  the  United  States. 

And  in  conclusion  it  is  submitted,  that  the  conception  of  any 
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system  of  general  commercial  law  in  the  United  States,  announce<l 
in  Watson  v.  Torpler/,  and  recognised  in  general  phrase  by  some 
other  decisions  of  the  Federal  courts,  as  existing  independent  of 
the  laws  of  the  respective  states,  is  utterly  illusive:  that  the 
courts  of  the  United  States  know  and  administer  that  system  of 
commercial  laW  which  they  find  to  obtain  under  the  laws  of  the 
state,  and  these  conclusions  flow  naturally  from  the  just,  long- 
established  and  adequate  rule  of  th^lex  lociy  in  which,  as  a  general 
principle,  there  seems  to  be  a  universal  consent  of  all  common-law 
courts  and  jurists  ;  to  it  indeed  may  well  be  applied  the  maxim  of 
Cicero,  "Aon  erit  alia  lex  Romce^  alia  Athenis^  alia  nunc,  alia 
posthae^  sed  et  apud  omnes  gentes,  et  omni  tempore  una  eademque 
lex  obtinebit**  Robert  G.  Street. 

Galycston,  Texas. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Judicial  Court  of  Maine. 
ALLEx\  ET  AL.  V.  INHABITANTS  OF  JAY. 

The  legislature  cf  the  state  has  no  power  to  pass  a  law  authorizing  a  town  to 
raise  money  either  bj  taxation  or  issuing  its  bonds,  and  loan  the  same  to  private 
parties^  to  enable  them  to  erect  mills  and  manufactories  in  such  town,  thereby  to 
increase  its  wealth  and  business,  as  well  as  the  accommodation  of  its  inhabitants. 
Such  an  object  is  entirely  a  private  one,  and  in  no  sense  entitled  to  be  called  a 
pnblic  use  .of  such  a  character  as  to  justify  the  imposition  of  taxes  upon  the  in- 
habitants and  property  of  a  town  by  the  vote  of  the  majority  of  such  town. 

The  minority  of  the  inhabitants  in  such  case  may  lawfully  demand  for  their 
protection,  the  interposition  of  this  court  by  way  of  injunction. 

A  TOWN-MEETING  of  the  inhabitants  of  Jay  was  duly  called  to 
see  if  the  town  would  loan  its  credit  to  Hutchins  &  Lane,  on  cer- 
tain terms,  provided  "  said  Hutchins  &  Lane  shall  move  their  new 
saw-mill  and  box  factory  from  Livermore  Falls  to  Jay  Bridge,  an  1 
also  put  in  operation  one  run  of  stones  *for  grinding  meal,  and 
establish  their  manufacturing  business  as  soon  as  the  month  of 
September  A.  d.  1870,  at  or  near  Jay  Bridge." 

At  a  legal  meeting  held  upon  this  call  on  April  19th  and  by 
adjournment  on  April  21st  1870,  the  town  *'  voted  to  loan  their 
credit  to  the  amount  of  ten  thousand  dollars,  at  six  per  cent, 
annually  to  H.  W.  Hutchins  and  B.  R.  Lane,  provided  said  Hutch- 
ins &  Lane  will  invest  the  amount  of  from  twelve  to  thirteen 
thousan4  dollars  in  building  a  steam  saw-mill,  box  factory  ma- 
chinery and  land,  also  to  put  in  one  run  of  stones  for  grinding  meal, 
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to  be  located  at  or  near  Jaj  Bridge,  and  to  keep  the  above-named 
property  in  good  repair,  and  also  keep  it  amplj  insured,  and  to 
cause  said  manufacturing  business  to  be  carried  on  for  a  term  not 
less  than  ten  years,  said  Hutchiris  &  Lane  to  pay  all  the  interest, 
and  ten  per  cent,  of  the  principal  annually  after  three  years/*  the 
town  to  be  secured  by  a  mortgage  of  the  mill,  machinery  and  land 
"  at  the  rate  of  one  dollar  for  every  seventy-five  cents  thus  loaned 
by  said  town,  and  the  selectmen  are  hereby  authorized  to  issue 
town  bonds  for  the  above  amount,  payable  in  yearly  instalments 
after  three  years  at  six  per  ceiTt.  interest  annually,  viz. :  one  thou- 
sand dollars  the  first  year,  and  nine  hundred  dollars  each  year  for 
the  ten  succeeding  years,  providing  the  whole  amount  shall  be 
necessary  to  establish  said  manufacturing  business." 

The  legislature  passed  an  act,  chapter  716,  approved  February 
25th  1871,  in  the  following  terms: 

"  Whereas  upon  due  investigation  and  consideration  we  deem  it 
for  the  benefit  of  the  town  of  Jay,  and  of  the  people  of  this  state, 
said  town  is  hereby  authorized  to  loan  the  sum  of  ten  thousand 
dollars  to  Hutchins  &  Lane,  in  accordance  with  a  vote  taken  by 
said  town  on  the  21st  day  of  April,  eighteen  hundred  and  seventy, 
for  the  encouragement  of  manufacturing  in  said  town." 

The  complainants,  ten  taxable  inhabitants  of  Jay,  under  R.  S. 
C.  77,  §  6,  by  which  this  court  has  equity  jurisdiction,  "when 
counties,  cities,  towns  or  school  districts,  for  a  purpose  not  author- 
ized by  law,  vote  to  pledge  their  credit  or  to  raise  money  by  taxa- 
tion, or  to  pay  money  from  their  treasury,"  have  filed  a  bill  in 
equity,  praying  that  the  defendants  and  all  their  officers  may  be 
enjoined  from  issuing  certain  bonds,^duly  described  in  the  bill,  the 
issue  thereof  being  for  a  purpose  not  audiorized  by  law. 

^     The  opinion  of  the  court  was  delivered  by 

\PPLET0N,  C.  J. — The  purpose  of  the  Act  is  obvious,  and  the 
inquirV^J  whether  the  purpose  is  one  authorized  by  law  ? 

\yhetheMhe  loan  be  of  town  bonds  or  of  money,  as,  if  the  loan 
be  of  bonds/ISte  town  must  ultimately  be  liable  for  their  payment, 
and  as  the  payuK"*  is  to  be  raised  by  taxation,  matters  not.  The 
question  proposedi^  whether  the  legislature  can  authorize  towns  to 
raise  money  by  taxal^on^for  the  purpose  of  loaning  the  money  so 
raised  to  such  borrowers  as  may  promise  to  engage  in  manufactur- 
ing or  any  other  busines?  the  town  may  prefer,  for  their  private 
gain  and  emolument,  fo  the  raising  of  money  to  loan  to  such 
persons  as  the  town  may  determine,  as  borrowers,  a  legal  exercise 
of  the  power  of  taxation?  Ultimately  it  will  be  found  that  the 
question  resolves  itself  into  an  inquiry,  whether  the  legislature 
can  constitutionally  authorize  the  majority  of  a  town  to  loan  their 
own  and  the  money  of  a  mino'nty  raised  by  taxation  and  against 
the  will  of  such  minority,  as  siich  majority  may  determine. 

A  tax  is  a  sum  of  money  asS^ssed  under  the  authority  of  the 


Digiti 


zed  by  Google 


ALLEN  V,  INHABITANTS  OF  JAY.  483 

State,  on  the  personal  property  of  an  individual  for  the  use  of  the 
state.  Taxation,  by  the  vory  meaning  of  the  term,  implies  tlie 
raising  of  money  for  public  uses  and  excludes  the  raising  if  for  pri- 
vate objects  and  purposes.  "  I  concede  "  says  Black,  C.  J.,  in 
Sharples8  v.  Mayor^  ^c,  21  Penn.  167,  ^'  tliat  a  law  authorizing  tax- 
ation for  any  other  than  public  purposes  is  void.'*  "  A  tax,"  re- 
marks Green,  C.  J.,  in  Camden  v.  AUen^  2  Dutch.  839,  '*  is  an 
impost  levied  by  authority  of  government,  upon  its  citizens  or 
subjects  for  the  support  of  the  state.*' 

**  No  authority  or  even  dictum  can  be  found,"  observes  Dillon, 
C.  J.,  in  ITanson  v.  Vernon,  27  Iowa  28,  '*  which  asserts  that  there 
can  be  any  legitimate  taxation  when  the  money  to  be  raised  does 
not  go  into  the  public  treasury  or  is  not  destined  for  the  use  of  the 
government  or  some  of  the  governmental  divisions  of  the  state." 

If  there  is  any  proposition  about  which  there  is  an  entire  and 
uniform  weight  of  judicial  authority,  it  is  that  taxes  are  to  be  im- 
posed for  the  use  of  the  people  of  the  state  in  the  varied  and 
manifold  purposes  of  government  and  not  for  private  objects  or 
the  special  benefit  of  individuals.  Taxation  originates  from  and 
is  imposed  by  and  for  the  state. 

In  this  case  the  vote  of  the  town  of  Jay  and  the  act  of  the 
legislature  passed  to  enable  the  town  to  carry  that  vote  into  effect, 
are  both  before  us.  Taking  the  vote  of  the  town  in  connection 
with  the  article  in  the  warrant  calling  the  meeting,  it  seems  that 
Hutchins  &  Lane  had  a  ^'new  saw-mill  and  box  factory  at  Liver- 
more  Falls,"  which  they  were  then  carrying  on  at  that  place,  and 
the  town  of  Jay  proposed  to  loan  their  credit  for  ten  thousand 
dollars  and  issue  bonds  of  the  town  for  that  amount,  if  they  would 
remove  their  saw-mill  and  box  manufactory  and  put  in  one  run  of 
stones  for  grinding  meal  to  be  located  at  or  near  Jay  Bridge.  The 
vote  contemplates  a  mere  matter  of  private  business,  the  removing 
of  certain  business  from  one  town  to  another,  whereby  the  town 
to  which  the  removal  is  made  is  expected  to  be  a  gainer  by  en- 
couraging manufactures  therein,  and  the  town  from  which  the 
removal  is  made  is  to  be  a  loser  to  precisely  the  same  extent  by 
their  removal  therefrom. 

Capital  naturally  seeks  the  best  investment,  or  its  owners  do. 
Those  who  by  industry  and  economy  have  become  capitalists  are 
more  likely  to  invest  it  well  than  those  who,  having  gained  none, 
have  none  to  lose.  The  sagacity  shown  in  the  acquisition  of  capital, 
is  best  fitted  to  control  its  use  and  disposition. 

It  is  obvious  that  if  the  removal  from  Livermore  Falls  would  be 
made  wil^out  special  inducement,  in  other  words,  if  the  prospect 
of  profit  at  Jay  Bridge  were  sufficient  to  induce  Messrs.  Hutchins 
&  Lane  to  move  their  saw  mill,  &c.,  without  any  special  offer  of 
the  defendant  town,  there  would  be  no  necessity  for  making  such 
offer.  It  is  not  readily  perceived  that  raising  money  under  such 
circumstances  would  be  of  public  benefit     If  they  should  not  so 
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deem  it  and  it  is  not  advantageous  on  the  whole  for  them  to  make 
the  removal,  then  it  is  a  premium  offered  for  them  to  make  a 
removal  injurious  to  their  interest,  and  which  they  would  not 
otherwise  make,  and  of  sufiBcient  magnitude  to  induce  them  to 
nveet  the  probable  loss.  Still  less  can  it  be  conceived  to  be  of 
'*  benefit**  in  such  case  to  raise  money  to  promote  losing  enterprises. 

It  is  said  that  it  induces  enterprises  which  would  not  otherwise 
be  undertaken.  But  why  not  undertaken  ?  Every  man  is  the 
best  judge  of  his  interest.  There  may  be  exceptions,  but  such  is 
the  general  rule.  Now  why  is  not  capital  invested  at  Jay  Bridge? 
The  answer  is  obvious.  No  one  having  capital  to  invest  or  loan 
is  willing,  for  any  existing  prospect  of  gain,  to  invest  or  to  loan 
money  to  be  thus  invested.  The  want  of  existent  capital  or  suffi- 
cient probability  of  profit,  are  reasons  why  the  proposed  under- 
taking hjis  not  been  carried  into  operation. 

The  idea  seems  to  be  that  thereby  capital  would  be  created. 
But  such  is  not  the  case.  Capital  is  the  saving  of  past  earnings 
ready  for  productive  employment.  The  bonds  of  a  town  may 
enable  the  holder  to  obtain  money  by  their  transfer  as  he  might 
do  by  that  of  any  good  note.  But  no  capital  is  thereby  created. 
It  is  only  a  transfer  of  capital  from  one  kind  of  business  to  another. 

Nor  is  capital  created  by  the  raising  of  money  by  taxation.  If 
the  wealth  of  the  country  wer<^,  increased  by  taxation,  the  result 
would  be  the  higher  the  taxes  the  more  rapid  the  increase  of  its 
wealth.  But  the  reverse  is  the  case.  The  wealth  of  the  country 
is  lessened  by  the  time  spent  in  assessing  and  collecting  taxes,  and 
by  the  taxes  collected,  if  unproductively  expended. 

Is  the  removal  of  the  new  saw-mill,  &c.,  by  Messrau  Hutchins 
&  Lane,  a  public  or  private  enterprise  ?  Hutchins  &  Lane  are 
now  at  Livermore.  They  propose  to  remove  to  Jay  Bridge.  It  is 
their  interest  alone  which  they  will  consider.  But  why  remove  ? 
It  is  no  more  a  public  purpose  than  any  other  removal  of  manufac- 
ture from  one  town  to  another.  The  town  of  Jay  is  to  have  no 
share  in  the  anticipated  profits  of  Messrs.  Hutchins  &  Lane.  The 
state  is  not  to  be  a  partaker  of  their  gains.  The  new  mill,  &c., 
being  removed,  the  town  of  Jay  stands  in  precisely  the  same  rela- 
tion to  it  as  other  towns  to  new  or  old  mills  within  their  limits,  so 
far  as  regards  any  public  benefit  to  be  derived  therefrom.  The 
timber  of  the  inhabitants  is  sawed  at  the  usual  compensation. 
Their  grists  are  ground  for  the  same  customary  toll  as  those  of 
others. 

The  industry  of  each  man  and  woman  engaged  in  productive 
employment  is  of  "benefit"  to  the  town  in  which  such  industry  is 
employed.  This  can  be  predicated  of  all  useful  labor — of  all  pro- 
ductive industry.  But  because  all  useful  labor,  all  productive 
industry  conduces  to  the  public  benefit,  does  it  follow  that  the 
people  are  to  be  taxed  for  the  benefit  of  one  man  or  of  one  special 
kind  of  manufacturing  ?     If  so,  then  there  is  no  kind  of  labor,  no 
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manufacturing  for  which  the  minority  of  a  town  may  not  be 
assessed  for  the  benefit  of  an  individual.  There  is  nothing  of  a 
public  nature  in  the  new  saw-mill  of  Hutchins  &  Lane,  any  more 
entitling  them  to  special  aid  than  the  owners  of  any  other  saw- 
mill. The  sailor,  the  farmer,  the  mechanic,  the  lumberman  are 
equally  entitled  to  the  aid  of  coerced  loans  to  enable  them  to  carry 
on  their  business  with  Messrs.  Hutchins  &  Lane.  Our  government 
is  based  on  equality  of  right.  The  state  Cflnnot  discriminate  among 
occupations,  for  a  discrimination  in  favor  of  one  is  a  discrimination 
adverse  to  all  others.  While  the  state  is  bound  to  protect  all,  it 
ceases  to  give  that  just  protection  when  it  affords  undue  advan- 
tages, or  gives  special  and  exclusive  preferences  to  particular  indi- 
viiluals  and  particular  and  special  industries  at  the  cost  and  charge 
of  the  rest  of  the  community. 

Unless  there  is  something  peculiar  and  transcendental  in  the 
new  saw-mill  to  be  removed  and  in  the  grist-mill  to  be  erected  and 
in  the  labor  of  Messrs.  Hutchins  &  Lane,  it  must  stand  in  the 
same  category  with  other  saw-mills  and  grist-mills,  which  are  and 
have  been  and  will  be  built,  and  other  laborious  industries  which 
are  pursued  for  private  gain  and  emolument. 

The  alleged  justification  for  raising  money  to  be  loaned  to 
private  individuals  for  their  own  profit  arises  from  the  supposed 
public  benefit  to  be  made  of  the  money  so  loaned.  But  the  moment 
the  loan  is  effected  the  bonds  and  money  raised  from  their  sale 
become  the  bonds  and  money  of  the  person  borrowing,  and  subject 
to  his  control.  The  town  have  lost  all  power  over  the  use  and 
disposition  of  their  loan.  True,  they  may  sue  for  any  violation  of 
the  contract,  if  any  is  made,  in  reference  to  the  manner  of  its 
employment.  The  loan,  when  once  made,  becomes  like  all  other 
loans.  The  borrower  has  it — it  is  his.  The  loan  effected  there  is 
*  the  end  of  the  matter. 

The  question  recurs,  can  the  town  raise  money  by  taxation 
merely  to  loan  again  to  individuals  for  their  own  purposes  ?  for  it 
has  been  seen  that  the  loan  effected,  the  town  loaning  cannot  con- 
trol the  use  of  the  loan,  and  the  loan  is  merely  for  the  benefit  of 
the  individual  borrowing.  The  bonds  to  be  loaned  or  the  money 
to  be  loaned  are  in  the  hands  of  the  loaning  committee.  It  is  to 
be  loaned  for  a  longer  or  shorter  time,  upon  security  good,  bad, 
indifferent;  fortunate,  if  only  the  latter.  Is  the  loaning  of  bonds 
or  money  by  the  town  in  any  respect  different  from  the  loaning 
of  money  by  individuals  ?  Does  the  mere  fact  that  the  town  makes 
the  loan  irrespective  of  any  other  consideration  make  the  loan  a 
public  *' benefit"  more  than,  or  different  from  any  other  loan  by 
an  individual  or  banking  corporation  having  funds  to  loan  ? 

That  a  town  cannot  raise  money  to  divide  again  among  its 
inhabitants  was  conclusively  settled  long  ago  in  this  state  in 
Hooper  v.  Emery^  14  Me.  379,  "to  contend,**  observes  Shkplby, 
J.,  "  that  towns  have  the  power  to  assess  and  collect  money  for 
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the  purpose  of  distributing  it  again  according  to  numbers,  is  to  ask 
for  a  construction  not  only  entirely  unauthorized  by  the  language 
of  any  statute,  but  in  direct  opposition  to  the  language  of  limita- 
tion employed  in  giving  powers  to  towns  to  grant  money.  It  not 
only  does  this,  but  it  asks  the  court  to  give  a  construction  to 
statutes,  which  would  authorize  towns,  if  so  disposed,  to  violate 
the  principles  of  moral  justice.  For  if  the  right  to  assess  and 
collect  money  is  without  limit,  it  would  not  be  difficult  to  continue 
the  process  of  collection  and  division  until  the  whole  property  held 
by  the  citizens  of  the  town  had  passed  into  and  out  of  the  trea- 
sury ;  and  until  an  equalization  of  property  had  been  effected,  as 
nearly  as  it  could  be  expected  to  be  by  placing  it  all  in  one  com- 
mon fund  and  then  dividing  it  by  numbers,  per  capita^  without 
distinction  of  sex  or  age.  Such  a  construction  would  be  destruc- 
tive of  the  security  and  safety  of  individual  industry  and  exertion. 
It  would  authorize  a  violation  of  what  is  asserted  in  our  declara- 
tion of  rights,  to  be  one  of  the  natural  rights  of  men,  that  of 
acquiring,  possessing  and  protecting  property.  Such  a  construction 
would  authorize  a  violation  also  of  that  clause  in  the  constitution 
of  this  state,  which  provides  that  private  property  shall  not  be 
taken  for  public  uses  without  just  compensation,  nor  unless  the 
public  exigencies  require  it.  No  publks  exigency  can  require  that 
one  citizen  should  place  his  estates  in  the  public  treasury  for  no  pur- 
pose but  to  be  distributed  again  to  those  who  have  not  contributed 
to  accumulate  them,  and  who  are  not  dependent  on  public  charity." 

But  whether  the  money  raised  is  to  be  distributed^^  capita  or 
loaned,  can  make  no  difference  in  principle.  If  towns  can  assess 
and  collect  money  to  be  again  loaned  to  such  persons  as  the  major- 
ity may  select  for  such  purposes  as  it  may  favor,  with  such  security 
or  without  security  as  it  may  elect,  property  ceases  to  be  protected 
in  its  acquisition  or  enjoyment.  Whether  the  estates  of  citizens  are 
to  be  placed  in  the  public  treasury  for  the  purpose  of  dividing  them, 
or  of  loaning  them  to  those  who  have  not  accumulated  them,  mat- 
ters not.  In  either  case,  the  owner  is  despoiled  of  his  estate  and 
his  savings  are  confiscated. 

If  the  loan  be  made  to  one  or  more  for  a  particular  object,  it  is 
favoritism.  It  is  a  discrimination  in  favor  of  the  particular  indi- 
vidual, and  a  particular  industry  thereby  aided,  and  is  one  adverse 
to  and  against  all  individuals,  all  industries  not  thus  aided. 

If  it  is  to  be  loaned  to  all,  then  it  is  practically  a  division  of 
property  under  the  name  of  a  loan.  It  is  communism  incipient, 
if  not  perfected. 

If  it  were  proposed  to  pass  an  act  enabling  the  inhabitants  of  the 
several  towns  by  vote  to  loan  the  horses  or  oxen  or  to  lease  the 
houses  to  some  individual  for  his  private  gain,  whom  the  majority 
may  select,  the  monstrous  absurdity  of  such  legislation  would  bo 
transparent.  But  the  mode  by  which  property  would  be  taken 
from  one  or  more  and  loaned  to  others  can  make  no  difference.  It 
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is  the  talcing  to  loan,  or  otherwise  dispose  of  for  private  purposes, 
against  the  consent  of  the  owner,  that  constitutes  the  wrong,  no 
matter  how  taken.  Whether  the  horse  be  taken  from  the  reluctant 
owner  to  be  loaned  to  some  favored  livery-stable  keeper,  or  the 
loan  be  of  money  raised  by  the  collector  on  its  sale,  or  by  the  pay- 
ment of  the  tax  to  avoid  such  sale,  does  not  change  the  result,  in 
either  case  the  horse  or  the  value  thereof  is  loaned  by  others,  with- 
out the  owner's  consent.  If  a  part  of  one's  estate  may  be  taken 
from  him  and  loaned  to  others,  another  and  another  portion  may 
be  taken  and  loaned  until  all  is  gOne. 

By  the  constitution  of  this  state  '^  certain  natural  inherent  and 
unalienable  rights"  are  guaranteed  to  the  citizens  of  this  state, 
^'  among  which  are  those  of  acquiring,  possessing  and  protecting 
roperty,  and  of  pursuing  and  obtaining  safety  and  happiness.' 
"hat  motive  is  there  for  the  acquisition  of  property,  if  the  tenure 
of  the  acquisition  is  the  will  of  others  ?  How  can  our  property  be 
protected,  if  the  legislature  can  enable  a  majority  to  transfer  by 
gift  or  loan,  to  certain  favored  and  selected  individuals,  through 
the  medium  of  direct  taxation,  such  portions  of  one's  estate  as  they 
may  deem  expedient.  Men  only  earn  when  they  are  protected  in 
the  a(tquisition,  possession  and  enjoyment  of  their  property.  The 
barbarous  nations  of  Asia  have  neither  industry  nor  capital,  the  result 
of  saving,  for  the  reason  that  property  is  without  protection.  Where 
is.  the  protection  of  property  if  one's  money  or  his  goods  can  be 
wrested  from  him  and  loaned  to  others  ?  Where  is  the  difference 
between  the  coerced  contribution  of  the  tax  gatherer  to  be  loaned 
to  individuals  for  their  benefit,  and  those  of  the  conqueror  from  the 
inhabitants  of  the  conquered  territory  ?  If  one's  money  may  be 
taken  from  him  without  and  against  his  consent,  to  be  loaned  to 
an  individual  whom  he  would  not  trust,  for  a  time  which  might  be 
inconvenient,  for  a  purpose  which  he  might  deem  injudicious,  what 
protection  is  afforded  him  ?  What  would  be  thought  of  a  statute 
requiring  individuals  to  give  their  notes  to  others  to  be  discounte<l 
for  their  special  benefit,  or  to  raise  money  to  be  thus  loaned.  What 
differs  it  whether  individuals  are  compuborily  required  to  loan  their 
notes  on  time  to  others,  to  be  discounted  for  such  others,  or  the 
bonds  of  the  town  to  be  loaned,  which  the  citizens  may  ulti- 
mately be  compelled  to  pay.  All  security  of  private  rights,  all 
protection  of  private  property  is  at  an  end,  when  one  is  compelled 
to  raise  money  to  loan  at  the  will  of  others,  or  to  pay  his  contribu- 
tory share  of  loans  of  money  or  tends  made  to  others  for  their  own 
use  and  benefit,  when  the  power  is  given  to  a  majority  to  lend  or 
give  away  the  property  of  an  unwilling  minority. 

Further,  by  the  constitution,  "  private  property  shall  not  be 
taken  for  pvhlic  U9e%  without  just  compensation,  and  unless  public 
exigeneie»  require  it. 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty.  It 
is  the  right  to  seize  and  appropriate  specific  articles  of  property 
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for  public  use  when  some   public  exigency  requires  it,  and   not 
otherwise. 

But  this  is  not  the  case  of  taking  private  property  under  the 
right  of  eminent  domain,  but  of  taking  it  under  the  power  of  tax- 
ation. But  the  power  of  taxation  as  well  as  the  right  of  eminent 
domain  has  its  limits,  which  cannot  be  constitutionally  transcended. 

In  his  answer  to  certain  inquiries  proposed  by  the  legislature 
of  this  state,  68  Maine  616,  Mr.  Justice  Taplby  uses  the  following 
clear  and.  expressive  language :  "  Without  entering  at  this  time 
into  a  discussion  or  recapitulation  of  the  reasons  for  the  rule  and 
the  necessities  which  require  it,  I  hold  that  the  taking  of  private 
property,  against  the  will  of  the  owner,  must  find  a  justification  in 
aome  public  use  and  under  some  publie  exigency,  and  accompanied 
by  a  just  compensation,  and  this  is  true  whether  the  property  be  a 
direct  seizure  of  it  in  specie  and  irrevocably  committing  it  to  a  use, 
or  taken  by  the  indirect  method  of  a  loan,  accompanied  by  some 
fancied  or  real  security  for  a  subsequent  reimbursement." 

''  Some  distinction  has  been  sought  to  be  made  between  the  right 
to  seize  specific  articles  of  property  for  public  use,  and  obtaining 
money  through  the  ordinary  forms  of  taxation,  and  we  sometimes 
have  a  justification  under  the  taxing  power  of  the  government.  I 
am  not  able  to  perceive  the  soundness  of  the  distinction.  I  under- 
stand that  the  right  and  power  of  taxation  rests  upon  the  right  as 
desQribed  by  Judge  Story  of  the  sovereign  power  to  appropriate 
not  only  the  public  property,  but  the  private  property  of  all  citi- 
zens within  the  territorial  sovereignty  to  public  purposes.  The 
difference  is  in  the  mode  of  taking  only.'* 

Three  elements  are  required  to  bring  a  case  within  the  provision 
of  the  constitution  under  consideration — a  public  use — a  public 
exigency  and  a  just  compensation. 

£  the  removal  of  a  new  saw-mill  by  the  owners  from  one  town  to 
another  adjacent,  to  be  there  carried  on  by  themselves  for  their 
own  profit,  for  the  public  use  ?  Is  the  building  of  a  new  grist-mill, 
the  toll. to  be  taken  by  the  builders,  for  the  public  use? 

Is  it  any  more  for  the  public  use  than  any  other  industry,  the 
benefit  of  which  incidentally  results  to  the  public,  but  which  is  car- 
ried on  for  private  gain.  If  Messrs.  Hutchins  &  Lane  were  to 
saw  for  the  public  without  compensation  or  grind  all  grists  brought 
to  their  mill  without  toll,  the  saw-mill  and  the  grist-mill  might  be 
deemed  public,  precisely  as  a  court-house  or  state-house  or  highway 
18  public ;  but  it  is  not  pretended  that  such  is  their  intention. 
They  remove  because  more  sawing  is  to  be  done  and  more  tolls  are 
to  be  taken.  The  charges  are  not  to  be  lessened.  •  The  saw-mill 
and  the  grist-mill  are  private  property,  as  are  all  other  mills  and 
farms  owned  by  individuals,  carried  on  for  their  own  use  and  profit, 
and  enacting  that  they  are  for  a  public  use,  without  changing  the 
rights  of  the  public  in  the  least  degree,  as  to  their  rights  to  use 
them  cannot  alter  the  question.      It  is  beyond  the  legislative 
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power,  by  force  of  an  enactment,  to  make  that  public  which  is 
essentially  private. 

But  a  public  use  is  not  all.  Is  there  any  public  exigency 
existing  requiring  the  removal  of  the  new  saw-mill  of  Hutchiiis  k 
Lane  from  Livermore  Falls  to  Jay  Bridge  to  be  there  carried  on 
for  their  benefit?  Does  the  public  exigency  require  the  building 
of  a  new  saw-mill  there  ?  If  there  is  such  public  use  and  pub- 
lic exigency,  then  anybody's  land  or  mill  site  and  land  may  be 
taken  from  him  by  vote" of  the  town  and  leased  to  a  lessee  to  be 
selected  and  voted  for  by  the  majority,  and  his  money  may  be 
wrested  from  him  by  the  Hax  gatherer,  to  pay  for  the  mill  to  be 
erected  thereon. 

The  remarks  of  Mr.  Justice  Woodbury  in  the  West  River 
Bridge  Co,  v.  Dix  et  aL,  6  How.  545,  are  very  pertinent  and  appli- 
cable to  the  question  under  consideration.  "  Nor  do  I  agree  that, 
in  all  cases  of  public  use,  property  which  is  suitable  or  appropriate 
can  be  condemned.  *  *  *  But  the  doctrine  that  this  right  of 
eminent  doman  exists  for  every  kind  of  public  use,  or  for  such  use 
when  merely  convenient,  though  not  necessary,  does  not  seem  to 
me  by  any  means  clearly  maintainable.  It  is  too  broad,  too  open 
to  abuse.  When  the  public  use  is  one,  general  and  pressing,  like 
that  often  in  war,  for  sites  of  batteries  or  for  provisions,  little  doubt 
would  exist  as  to  the  right. 

'•But  when  we  go  to  other  public  uses  not  so  urgent,  not  con- 
nected with  precise  localities,  not  difficult  to  be  provided  for  with- 
out this  right  of  eminent  domain,  and  in  places  where  it  will  be 
only  convenient,  but  not  necessary,  I  entertain  strong  doubts  of 
its  applicability.  Who  ever  heard  of  laws  to  condemn  private  pro- 
perty for  a  public  use,  for  a  marine  hospital  or  state  prison  ? 

"  So  a  custom-house  is  a  public  use  for  the  general  government, 
and  a  court-house  or  jail  for  the  state.  But  it  would  be  difficult 
to  find  precedent  or  argument  to  justify  taking  private  property, 
without  consent,  to  erect  them  on,  though  appropriate  for  the  pur- 
pose. No  necessity  seems  to  exist  which  is  sufficient  to  justify  so 
strong  a  measure.^' 

But  if  there  is  no  such  exigency  in  the  cases  mentioned,  even 
where  the  use  is  public,  for  taking  private  property  without  con- 
sent, still  less  can  there  be  such  exigency  where  the  use  is  private. 
If  there  is  no  such  exigency  as  will  justify  the  taking  of  a  man's 
land  for  a  j&il  or  court-house,  still  less  is  there  for  taking  his  mill 
site  which  he  may  wish  to  occupy,  or  his  money  which  he  may  wish 
to  use,  to  lease  the  one  and  loan  the  other,  or  uny  part  thereof,  to 
enable  Messrs.  Hutchins  &  Lane  to  place  their  new  saw-mill  or  to 
erect  a  new  grist-mill  thereon,  or  to  furnish  them  with  funds  to 
carry  on  their  own  business. 

Neither  is  there  found  the  just  compensation  which  the  con- 
stitution requires.  The  possible  contingent  and  indirect  benefit 
resulting  from  a  manufacturing  business,  the  prospects  of  which 
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are  such  that  the  manufacturer  will  not  invest  his  own — the  pros- 
pects of  which  are  such  that  he  either  will*  not  or  cannot  borrow 
funds  for  the  purpose — and  the  only  mode  of  obtaining  them  is  the 
enforced  contribution  from  those  who  have  no  funds  to  loan,  or  hav- 
ing them,  have  no  faith  in  the  object  for  which  the  contributory 
assessment  and  collections  is  made  nor  in  the  individual  for  whose 
use  and  profit  they  are  collected,  assuredly  is  not  the. just  compen- 
sation contemplated.  If  the  result  proves  fortunate,  which  can 
hardly  be  anticipated,  the  indirect  benefit  is  no  just  compensation 
to  those  vho  have  no  participation  in  the  profits.  If  unfortunate, 
it  is  still  more  difficult  to  perceive  the  "  public  benefit*'  likely  to 
result  from  an  unsuccessful  and  disastrous  speculation. 

That  the  money  may  possibly  be  repaid  is  not  the  just  compen- 
sation justifying  a  compulsory  loan.  It  may  never  be  repaid,  and 
then  where  is  the  compensation  ?  Besides,  the  true  question  is 
whether  a  man  is  to  lend  his  own  money  or  others  are  to  loan  it 
for  him,  and  if  he  is  unwilling  to  advance  to  a  tax  gatherer,  for 
others  to  loan,  the  legislature  can  constitutionally  authorize  the 
sale  of  his  property,  or  commit  him  to  jail  for  non-payment? 

The  constitution  further  provides  that  no  person  shall  "  be 
deprived  of  his  life,  liberty,  property  or  privileges  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  Und.**  Property  taken  by 
taxation  is  not  taken  by  the  judgment  of  one's  peers.  A  statute 
in  direct  violation  of  the  essential  principles  of  justice  is  not  "  the 
law  of  the  land'*  within  the  meaning  of  the  constitution.  Every 
citizen  holds  life,  liberty  and  property  by  the  law  and  under  its 
protection.  Every  enactment  is  not  of  itself  and  necessarily  the 
law  of  the  land.  To  declare  it  to  be  so  would  render  this  portion 
of  the  constitution  nugatory  and  ineffectual.  The  phrase  is 
adopted  from  Magna  Charta:  "As  to  the  wojrds  from  Magna 
Charta,'*  observes  Johnson,  J.,  in  Bank  v.  Oakley^  4  Wheat.  235, 
*  *  *  "after  volumes  spoken  and  written,  with  a  view  to  their  ex- 
position, the  good  sense  of  mankind  has  at  length  settled  down  to 
this  that  th«y  were  intended  to  secure  the  individual  firom  the 
arbitrary  exercise  of  the  powers  of  government,  unrestrained  by 
the  established  principles, of  private  right  and  distributive  justice." 
But  can  any  one  conceive  a  more  arbitrary  exercise  of  the  powers 
of  government  than  the  arbitrary  collection  of  money  from  one 
man  to  loan  the  same  to  another. 

The  constitutional  provision  that  "  private  property  shall  not  be 
taken  for  public  uses  without  just  compensation ;  nor  unless  the 
public  exigencies  require  it,'*  by  necessary  implication  prohibits 
the  taking  of  private  property  for  private  purposes  by  legislative 
action. 

If  the  use  or  the  exigency  for  which  property  is  taken  is  public, 
the  determination  of  the  legislature  that  the  necessity  of  so  taking 
it  exists,  is  conclusive.     Spring  v.  Russelly  7  Grcenl.  273.    . 

As  private  property  can  only  be  taken  without  the  consent  of 
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the  owner  for  public  uses  and  upon  the  payment  of  just  compen- 
sation and  the  existance  of  a  public  exigency  requiring  it  to  be 
so  taken,  it  becomes  important  to  consider  whether  the  legislature 
are  the  final  and  conclusive  judges  of  the  existence  of  the  public 
use  for  which  private  property  is  authorized  to  be  taken  under  the 
constitution.  "  The  provision  in  the  constitution  that  no  part  of 
the  property  of  an  individual  can  be  taken  from  him  or  applied  to 
public  uses  without  his  consent  or  that  of  the  legislature,  and  that 
where  it  is  appropriated  to  public  uses,  he  shall  receive  a  just  com- 
pensation therefor,  necessarily  implies  '*  observes  BiGELOW,  C.  J., 
in  Talbot  v.  Hudson^  16  Gray  421,  '*  that  it  can  be  taken  only  for 
?uch  a  use,  and  is  equivalent  to  a  declaration  that  it  cannot  be 
taken  and  appropriated  to  a  purpose  in  its  nature  private,  or  for 
the  benefit  of  a  few  individuals.  In  this  view  it  is  a  direct  and 
positive  limitation  upon  the  exercise  of  legislative  power,  and  an 
act  which  goes  beyond  this  limitation  must  be  unconstitutional  and 
void.  No  one  can  doubt  that  if  the  legislature  should  by  statute, 
take  the  property  of  A.  and  ti-ansfer  it  to  B.,  it  would  transcend 
its  constitutional  power.  In  all  cases,  therefore,  when  this  power 
is  exercised,  it  necessarily  involves  an  inquiry  into  the  rightful 
authority  of  the  legislature  under  the  organic  law.  But  the  legis- 
lature have  no  power  to  determine  finally  upon  the  extent  of  their 
authority  over  private  rights.  This  is  a  power  in  its  nature  essen- 
tially judicial,  which  they  are  by  article  30  of  the  Declaration  of 
Rights,  expressly  forbidden  to  exercise.  The  question  whether  a 
statute  in  a  particular  instance  exceeds  the  just  limits  of  the  con- 
stitution must  be  determined  by  the  judiciary.  In  no  other  way 
can  the  rights  of  the  citizen  be  protected  when  they  are  invaded 
by  legislative  acts  which  go  beyond  the  limitations  imposed  by  the 
constitution.  In  Tyler  v.  Beeeher^  44  Verm.  651,  the  principle 
under  discussion  was  'considered  by  the  court  and  Mr.  Justice 
Wheeler  in  delivering  the  opinion  of  the  court  uses  the  follow- 
ing language  :  "  Wherever  the  use  is  public  the  legislature  has  full 
power  to  determine  whether  a  necessity  for  taking  for  such  use  in 
any  class  of  cases  exists  or  not.  Williams  v.  School  District^  33 
Venn.  271.  And  the  legislature  has  the  sole  prerogative  of 
determining  as  to  the  propriety  of  exercising  the  power  it  has 
upon  the  necessity  that  does  exist  in  any  class  of  cases.  But  the 
legislature  has  not  the  power  to  so  determine  that  a  use  is  a  public 
use  or  to  make  the  determination  conclusive.  The  attempt  there- 
fore of  the  legislature  to  exercise  the  right  of  eminent  domain 
does  not  settle  that  it  has  the  right;  but  the  existence  of  the 
right  in  the  legislature  in  any  class  of  cases  is  left  to  be  deter- 
mined under  the  constitution  by  the  courts." 

In  delivering  the  opinion  of  the  court  in  Concord  Railroad  v. 
Greeley,  17  N.  H.  47,  Gilchrist,  J.,  in  referring  to  a  provision 
of  the  constitution  of  New  Hampshire,  similar  to  that  of  this  state 
on  this  Subject,  uses  the  following  language :  *'  The  words  are 
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very  comprehensive.  It  may  include  a  multitude  of  objects. 
Their  construction  is  a  matter  of  judicial  decision  ;  because,  how- 
ever decided  may  be  the  opinion  of  the  legislature  that  property 
in  a  given  case  has  been  taken  for  a  public  use,  still,  whenever  the 
question  arises  whether  it  has  been  taken,  within  the  meaning  of 
the  constitution,  it  becomes  our  duty  to  determine  it.  The  opinion 
of  the  legislature  is  not  final  upon  this  more  than  upon  any  other 
point,  where  claims,  cognisable  in  this  court,  depend  upon  the 
question  whether  or  not  an  act  of  that  body  is  or  is  not  in  conflict 
with  the  constitution.  Thus,  even  if  the  legislature  should  declare 
that  an  act  taking  the  property  of  A.  and  giving  it  to  B.  as  his 
private  property,  was  an  application  of  it  to  public  uses,  no  one 
would  contend  that  such  declaration  made  that  public  which,  in  its 
nature  and  object,  was  private.*'  It  is  obvious  that  if  the  deter- 
mination of  the  legislature  that  the  purpose  for  which  private 
property  is  taken  is  for  a  public  use,  and  that  the  necessity  for  so 
taking  it  exists,  it  is  conclusive  that  all  property  is  held  subject  to 
its  uncontrolled  will.  But  such  it  seems  is  not  regarded  to  be  the 
law,  but  it  is  for  the  court  to  determine  whether  the  use  for  which 
property  is  taken  is  or  is  not  public. 

But  to  constitute  a  public  use,  that  will  justify  the  taking  of 
private  property  under  the  constitution,  it  is  not  essential  that  all 
portions  of  the  community  should  derive  equal  benefit  from  the 
purpose  for  which  the  property  is  taken.  It  may  be  taken, 
though  only  portions  of  the  community  are  thereby  benefited. 

The  line  of  demarcation  between  the  case  when  property  is  taken 
for  public,  and  when  taken  for  private  purposes,  may  not  always 
be  easily  determined.  But  in  the  case  before  us,  the  removal  by 
the  owners  of  their  mill,  and  the  business  connected  with  it  from 
one  town  to  another,  cannot,  under  the  most  liberal  construction, 
be  deemed  other  than  a  private  matter.  It -may  be  a  loss  to  one 
town  and  a  gain  to  another,  but  the  removal  is  for  the  private 
gain  of  the  persons  moving.  It  is  in  no  respect  other  than  the 
moving  of  one  business  man  with  his  implements  of  business  from 
one  place  to  another. 

Neither  can  it  be  deemed  a  public  use  to  raise  money  from  all 
the  inhabitants  of  a  town  to  be  given,  or  to  be  loaned  to  one  of 
its  number,  to  be  used  by  him  for  his  individual  gain. 

The  very  object  of  the  provision  of  the  statute,  under  and  by 
virtue  of  which  this  bill  is  brought,  was  to  prevent  the  misappro- 
priation of  the  funds  of  a  town  when  collected,  or  to  prohibit  the 
issuing  of  bonds  hereafter  to  be  paid  from  the  moneys  of  the  same 
when  collected. 

But  even  if  the  moving  of  a  new  saw-mill  from  one  town  to 
another  adjacent,  or  the  building  of  a  new  grist-mill,  the  moving 
being  for  the  benefit  of  the  owners  of  the  mill,  and  the  building 
of  the  grist  mill  for  the  benefit  of  the  builders,  or  the  giving  or 
loaning  money  to  produce  such  results  for  such  purpose,  were  by 
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some  strange  perversion  of  language  from  its  ordinary  acceptation 
to  be  deemed  a  public  use,  though  the  public  have  no  more  right 
to  use  it  than  they  have  any  other  property  of  individuals ;  and 
if  by  strength  of  imagination  a  public  exigency  could  be  perceived 
in  mjtkin^  such  change  of  location  and  such  new  erection,  or  in 
giving  or  loaning  for  such  purposes,  and  a  just  compensation  could 
be  found  when  there  is  or  mav  be  none  whatever,  and  it  were  to 
be  deemed  a  just  protection  of  property  that  a  majority  might  loan 
the  property  of  a  minority,  or  encumber  it  with  debts  for  private 
objects  against  the  will  and  protestations  of  such  minority,  still 
the  complainants  are  entitled  to  have  the  injunction  heretofore 
granted  made  perpetual.  The  legislature  have  not  said  that  the 
removal  of  the  new  saw-mill  of  Messrs.  Hutchins  k  Lane,  or  their 
.  building  a  grist-mill  with  one  run  of  stones  is  for  the  *'  public  use," 
or  is  required  by  any. public  exigency.  But  many  things  may  be 
for  the  "  benefit "  of  Jay,  and  not  for  public  use.  Many  things 
may  be  for  the  ''  benefit*'  of  the  people  of  the  state,  which  are 
not  required  by  any  existing '*  public  exigency."  All  the  legis- 
lature seem  to  have  determined  is  that  Jay  affords  a  better  site  for 
the  saw-mill  and  grist-mill  of  Messrs.  Hutchins  &  Lane  than  the 
one  occupied  by  them  in  the  town  of  Liver  more. 

The  Constitution  of  the  Stjlte  is  its  paramount  and  binding  law. 
The  acquisition,  possession  and  protection  of  property  are  among 
the  chief  ends  of  government.*  To  take  directly  or  indirectly  ihe 
property  of  individuals  to  loan  to  others  for  purposes  of  private 
gain  and  speculation  against  the  consent  of  those  whose  money  is 
thus  loaned,  would  be  to  with'lraw  it  from  the  protection  of  the 
Constitution  and  submit  it  to  the  will  of  an  irresponsible  majority. 
It  would  be  the  robbery  and  spoliation  of  those  whose  estates  or 
a  portion  of  whose  estates  is  thus  confiscated.  No  surer  or  more 
effectual  method  could  be  devised  to  deter  from  accumulation — to 
diminish  capital,  to  render  property  insecure,  and  thus  to  paralyze 
industry. 

Injunction  made  perpetual. 

Tapley,  J.,  dissented. 

The  foregoing  opinion  and  the  still  issue  bonds,  not  exceeding  $20,000,000, 

more  recent  decision  of  the  Supreme  Ju-  at  five  per  cent,  interest,  when  payable 

dicial  Court  ofMassAchusctts,  in  the  case  in  gold,  or  six  per  cent.,  if  payable  in 

of  Lowell  V.  The  City  of  Boston,  seem  to  currency.     The  avails  of  these  bonds  to 

justify  the  expectation,  that  some  limits  be  loaned  to  the  owners  of  land  up<»n 

win  hereafter  be  placed  to  the  power  of  which  buihiini^s  were  destroyed  by  ihe 

interested  parties  through  the  legislature  great  fire  m  November  last.     Comniis- 

to   carry   forward  private  enterprises  by  sioncrs  were   appointed  to   manage  the 

means  of  taxation.     The  case  of  Boston  loan,  and  were  required  to  take  a  first 

grew  out  of  an  act  of  the  legislature,  at  a  mortgage   upon   the   land   at  less  than 

spedalsesHionjcaUed  largely  for  that  pur-  three-fourths  its  value,  as  security   for 

pose,  by  which  the  city  was  authorized  to  the  money  advanced,  at  seven  per  cent. 
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interest.  Here  was  a  case  where  there 
could  be  no  reasonable  (lanfjer  of  loss, 
and  a  high  probability  of  some  gain  to 
the  city  by  means  of  the  larger  rate  of 
interest  paid  by  the  borrowers  than  that 
paid  by  the  city.  There  couM  Ihi  no  fair 
ijuo^tion  either  that  such  a  proceeding 
\v(»uhl  nflTord  great  accommotlation  to  the 
property-owners  on  the  *'  burnt  district,'* 
and  that  it  would  greatly  conduce  to  the 
speedy  restoration  of  that  portion  of  the 
city,  and  thus  naturnUy  tend  to  the  in- 
crease of  the  wcolih  and  business  pros- 
perity of  the  city,  and  to  some  extent,  to 
the  greater  convenience,  acttommodation 
and  prosperity  of  the  inhabitants  of  the 
city  generally.  And  still  the  court,  unan- 
imously, 80  far  as  we  learn,  came  to 
the  conclusion,  that  the  statute  was  void, 
and  perpetually  enjoined  all  proceedings 
under  it. 

It  cannot  be  denied,  we  think^  by  any 
one  who  has  examined  the  question  care- 
fully, that  there  is  a  most  alarming  dis- 
position manifested  in  all  directions, 
within  the  last  few  years,  to  take  posses- 
sion of  public  money  for  private  uses. 
We  need  not  refer  to  particular  instances, 
but  everywhere,  and  as  well  among  the 
best  men  we  have  as  others,  there  seems  to 
Iks  no  scruple  in  appropriating  public 
money  to  private  uses,  provided  only  it 
Imj  done  for  the  good  of  large  numbers. 
And  there  seems  no  difficulty,  anywhere, 
in  bringing  the  legislatures  into  these 
views.  There  remains  therefore  no  secu- 
rity wnatever  against  such  abuse  of  taxa- 
tion, except  from  the  restraining  power 
of  the  courts.  And  this  is,  in  some  sense, 
no  doubt,  in  a  popular  government,  a 
somewhat  precarious  reliance.  We  do 
not  here  refer  so  much  to  the  elective 
R'imre  of  judicial  office  as  to  the  innate 
difficulty  of  bringing  any  class  of  men 
very  much  above  the  general  public  opi- 
nion by  which  they  are  surrounded. 
There  is,  with  all  thoughtful  men,  and 
none  the  less  among  the  more  highly 
cultured,  an  instinctive  tendency  to  dis- 


trust their  own  opinions,  whenever  rhcr 
find  them  in  conflict  with  I  he  mass  of 
opinion  by  which  they  arc  surronnileil  ; 
and  on  the  other  hand  to  rest  salisf?e<l 
with  any  the  most  superficial  vicw<, 
whon  cveryl)ody  almost  chimes  in  with 
loud  and  enthusiastic  acclamations,  in 
favor  of  the  same  views.  It  has  never 
sceme«l  to  us  that  this  country  had  suf- 
fered so  much  in  the  want  of  independ- 
ence in  its  judiciary,  from  any  crin^injj 
or  cowanlly  subservience  to  popular  sen- 
timent ;  on  the  mere  ground  of  securing 
a  re-election  to  office,  by  the  individual 
judges,  as  in  the  want  of  capacity,  amon j;- 
the  mcmber^of  the  different  tribunals,  to 
readily  and  clearly  comprehend  the  nu- 
merous-and  fatal  fallacies  which,  many 
times,  one  might  say,  almost  always, 
underlie  that  popular  sentiment,  which 
is  rushing  them  on  to  false  conclasions. 
We  do  not  seem,  any  of  as,  to  always 
beftr  in  mind,  how  the  popular  opinion 
springs  up,  even  upon  what  seem  to  be 
great  and  important  public  questions. 
If  a  lawyer  presents  any  particnlar  riew 
to  the  courts  in  favor  of  his  client,  we 
begin  by  distmsting  his  whole  scheme, 
from  beginning  to  end,  as  the  mere  make- 
shift of  an  interested  party,  and  withhold 
our  assent  to  every  proposition  he  urges 
until  compelled  to  accept  it  as  sound. 
But  it  seems  never  to  occur  to  us,  that 
popular  opinion,  upon  most  of  the  great 
questions  of  the  day,  is  created  in  the 
same  manner  precisely  as.  a  lawyer's 
argument,  except  that  it  is  done  upon  a 
more  extended — a  grander  scale.  When 
a  company  or  an  individual  asks  aid 
from  the  taxation  of  a  city,  town  or 
county,  we  see  clearly  enough,  that  such 
persons  are  but  interested  parties.  But 
when  they  are  able  to  point  us  to  the 
practice  of  the  whole  country,  where  the 
same  thing  is  done  almost  daily,  we  do 
not  seem  to  comprehend,  that  all  this  is 
brought  about  in  the  same  way,  and  that 
it  is  only  the  combination  of  interested 
parties.     Few   men,  judges   any   more 
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than  others,  like  to  stand  alone  in 
their  opinions.  We  all  like  to  be  able 
to  qaore  authority  and  precedents,  in  our 
jsnppcirt.  If  rt^uirc!)  some  firmness  and 
Mime  sc'lf-re-jpctt  to  he  able  to  stand 
alone,  even  in  the  best  of  causes.  And 
to  recur  to  the  tenure  of  judicial  office,  we 
have  never  been  able  to  see  very  clearly, 
that  the  judges  of  the  national  courts, 
all  of  whom  hold  office  by  a  permanent 
tenure,  were  any  more  independent  of 
political  or  personal  prejudices  and  pre- 
possessions, than  the  state  judges,  roost 
of  whom  hold  olRce  by  popular  elections 
for  fiiiort  terms.  Others  may  see  some 
happy  diffcrenee  in  favor  of  the  former. 
We  have  hoped  there  was,  and  some- 
times nrpied,  th^t  there  should  be,  a 
difference  in  favor  of  the  independence 
of  the  former.  But  the  moment  any 
c^ise  occurs,  calculr^fed  to  call  up  the 
infirmities  alrea<ly  referred  to,  it  has 
always  seemed  to  us  the  power  to  over- 
come them  was  more  in  the  character  of 
the  man,  who  was  called  to  deal  with 
such  questions,  than  in  the  tenure  of  his 
office,  and  that  it  depended  largely  upon 
clear  preoeptions  exactly  where  the  truth 
lay. 

But  now  that  a  breach  is  made  upon 
this  question,  and  two  leading  state 
courts  have  advanced  far  enough  to  fix 
some4imit  to  the  definition  of  *' public 
use,"  we  hope  to  find  the  pendulum  of 
judicial  opinion  vibrating;  still  further 
in  that  direction.  The  difficulty  seems, 
hitherto,  to  have  been  to  distinguish 
clearly  between  a  ^*  public  use"  and  one 
that  only  remotely  contributed  to  the 
public  good,  by  increasing  the  business, 
wealth  or  prosperity  of  a  town  or  city. 
Public  use  and  public  good  have  been 
too  often  regarded  as  synonymous  terms, 
and  consequently- it  has  been  maintained 
by  reasonably  good  lawyers  and  able 
jud<;es,  that  taxation,  which  it  is  con- 
ceded on  all  hands,  can  only  be  resorted 
to  for  public  uses,  might  be  made  to  con- 
tribute to  the  support  of  all  objects 
which  conduced  to  the  public  good,  liail- 


ways   have  been  largely  subsidised  by 
the   towns  and  cities   from   the   public 
treasury  mainly  upon  this  ground.     No- 
body, at  first  certainly,  seemed  to  sup- 
pose, that  it  was  competent   for   towuM 
and  vUiet  to  build  entire  rnihrays,  ex- 
tending hundreds  of  mites  iN'\<in«l  :hi-ir 
limits  ;  but  everybody  seemed  to  suppotic 
such  towns  and  cities  might  contribute 
to  their  creation  or  maintenance,  in  pro- 
portion to  the  benefit  derived  from  them. 
But  finally,  the  Supreme  Court  of  Ohio, 
in  WnlL-er  v.  City  of  Cincinnati,  21  Ohio 
N.  S.  U ;  8.  o.  1 1  Am.  Law  Reg.  N.  S. 
346,  in  spite  of  a  constitutional  prohibi- 
tion  against  towns  and   cities  '*  aiding 
railway  companies'*  in  the  construction 
of  their  roads,  delit»erately  declared,  that 
the  defendant  was  competent,  under  an 
act  of  the  legislature,  to  build  an  entire 
railway  from  Cincinnati  to  Chatanooga, 
through  portions  of  three  states,   at  an 
expense  of  ten  millions  of  dollars.     No 
doubt  a  railway,  within  the  limits  of  a 
municipality,  is  a  public  use  for  which 
taxation   may  be  levied,   provided  the 
work  is  owned  by  the  town  or  city.     It 
has  always  seemed  to  us  more  question - 
ble,  how  far  it  was  competent  for  towns 
and  cities  to  become  shareholders  in  pri- 
vate joint  stock  companies.     The  less 
objectionable   mode  of  contributing  aid 
towards  any  such  work  would  seem  to 
be,  to  give  the  money  outright.     But  the 
obtaining  of  shares  in  the  place  of  the 
money  gives  it  the  semblance  of  an  in- 
vestment, and  thus  induces  many  to  vote 
for  aid  in  this  form,  looking  mainly  at 
the  pecuniary  venture,  who  could  not  be 
as  readily  induced  to  favor  an  outright 
gift. 

But  when  the  work  is  extended  beyond 
the  limits  of  the  town  or  city,  and  be- 
yond the  line  of  the  state,  there  is  no 
argument  in  favor  of  contribution,  by 
means  of  municipal  taxation  towards  its 
creation  or  maintenance,  which  can  rest 
upon  any  other  plausible  ground,  except 
that  of  the  public  good,  in  the  broad 
sense  of  general  improvement  in  wealth 
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and  basiness,  as  well  as  population  and 
other  kindred  modes  of  general  advance- 
ment.    And  this  argument,  if  we  com- 
prehend   the     matter    rightly,    applies 
equally  well  in  favor  of  both  the  projects 
embraced  in  the  cases  stated  in  this  note  ; 
the   one   for  erecting  a  saw-mill,  box- 
fnctory  and  grist-mill,  and  the  other  for 
advancing  twenty  millions,  for  building 
the  city  of  Boston.     And  still  these  pro- 
jects were,  no  doubt,  justly  pronounced 
merely  private  enterprises.     The  propo- 
sition  seems   too   obvious   to  admit  of 
much  argument  that  they  are  as  merely 
private  as  any  others,  conceivable.     It 
is  as  much  a   private  business   in   this 
country,  certainly,  as  any  other,  to  carry 
on  mills.     There  was  a  time,  when  mills 
for    grinding,    in    England,    possessed 
something  of  public  support,  more  than 
was  extended  to  other  business.   In  some 
places  the  tenants  were  bound  to  have 
their  corn,  which  embraced  all  kinds  of 
grain,  ground  at  the  lord's  mill :  Vin. 
Ah.  tit.  MilL     And  the  lord  might  pre- 
scribe against  any  other  one  building  a 
mill :  Com.  Dig.  tit.  Droit,  H.   Bulst. 
195.     Actions  were  maintained  for  not 
grinding  at  the  mill  of  the  plaintiff,  ac- 
cording to  custom  :   Coryton  v.  Lilhehye^ 
2  Saund.  112  ;   Cort  v.  Birkheck,  1  Doug. 
208  ;  Rex  v.  Burdett,  1   I^.  Ray.   148. 
And  at  one  time,  by  statutes,  called  the 
Mill  Acts,  the  Hundred  was  made  respon- 
sible for  any  damage  done  by  the  mob  to 
mills,  or  to  the  machinery  :  Rufthforth  v. 
Beatson^  1  Price  343;  s.  c.  3  Price  48; 
g.  c.  7  Taunt.  45.     Markets  and  fairs, 
too,  were  in  England,  and  are  here  also 
held  to  be  a  kind  of  public  institution. 
We  are  not  aware  that  mills  here  have 
any  public  character,  more  than  tanning 
or  any  other  business.     But  we  appre- 
hend that  the  Mill  Acts  in  this  country, 
and  the  decisions  of  the  courts  in  some 
states,  have   given   countenance  to  the 
belief,  that  water-mills  were  a  sort  of 
public  use,  where  the  legislature  might 
interfere   and   control   them   on   public 


grounds,  diflerent  from  those  applicuble 
to  other  property.    This  has  resulted,  no 
doubt,  from  the  courts  attempting  to  vin- 
dicate the  constitutionality  of  Mill   Acts 
on  the  ground  of  *<  taking  private  pro- 
perty for  public  use,*'  by  right  of  emi- 
nent domain,  as  it  is  called.     This  view 
has  been  maintained,  very  extensively, 
in  the  more  recent  decisions  upon  this 
question,  by  very  able  courts  and  emi- 
nent judges.     This  is  the  ground  upon 
which  the  Connecticut  cases  are  placed  : 
Olmstead  v.  Camp,  33  Conn.  532  ;   Todd 
V.  Austin,  8  Am.  Law  Reg.  N.  S.   9.. 
The  same  is  true  in  New  Hampshire: 
Great  Falls  Man,  Co,  v.  Femald,  47  N. 
H.  444;  Ash  v.  Cummings,  50  Id.  591. 
So,  also,  in  some  of  the  later  cases  in 
Massachusetts:  Hazen  v.  Essex  Co,,  12 
Cush.  475;   Talbot  v.  Hudaon,  16  Gray 
417.     There  are  many  other  cases  in  the 
same   direction,  probably ;  and  on  the 
other  hand  some  of  the  states  have  repu- 
diated .these  mill  laws,  on  the   ground 
that,  being  only  a  private  use,  it  will 
not  justify  the  exercise  of  the  right  of 
eminent  domain  :  Fisher  v.  Horicon  Co. , 
10  Wise.  351  ;  Curtis  v.  Whipple,  24  Id. 
350;  Moore  v.  Wright,   34  Alab.   311, 
and  a  case  in  Vermont  not  yet  reported. . 
There  may  be  others.     We  should  be 
surprised*  if  they  did  not  very  soon  out- 
number and  override  those  in  favor  of 
these  acts,   unless  there   can    be  found 
some    more    satisfactory   ground   upon 
which  to   place   their   constitutionality. 
If  the  right  of  eminent  domain  exists  in 
favor  of  mills,  it  must  be  upon  the  mere 
ground  of  their  public  utility.     This  be- 
ing adriditted,  it  will  seem  to  some  rather 
difficult  to  distinguish  the  principal  case, 
80  that  it  will  not  fall  into  the  same  cate- 
gory  of  public  utility  and  thus  justify 
taxation.    But  we  consider  the  argument 
of  the  learned  Chief  Justice  mast  over- 
whelming and  unanswerable  in  favor  of 
a  mill  or  manufactory,  owned  and  ope- 
rated by  a  private  company,  or  natural 
persons,  for  their  own  emolument,  be- 
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ing  regarded  as  a  strictly  private  ase  for 
which  neither  the  right  of  taxation  or  of 
eminent  domain  can  be  lawfully  exer- 
cised.  We  must,  therefore,  seek  some 
other  ground  to  justify  the  Mill  Acts,  or 
ihey  will  be  overturned  by  the  principles 
upon  which  this  case  rests.  And  it  has 
always  seemed  to  us  that  the  ground 
upon  which  the  Mill  Acts  were  placed 
by  Chief  Justice  Shaw,  in  Finke  r, 
Framingham  Man.  Co.,  13  Pick.  68,  was 
far  more  satisfactory  than  that  of  emi- 
nent domain.  **  We  think,"  says  the 
learned  judge,  "  they  will  be  found  to 
rest  fof  their  justification,  partly  upon 
the  interest  which  the  community  ot 
large  has  in  the  use  and  employment  of 
mills,  and  partly  upon  the  nature  of  the 
property,  which  is  often  so  situated  that 
it  could  not  be  beneficially  used  without 
the  aid  of  this  power."  This  cannot 
surely  refer  to  the  sovereign  right  of 
eminent  domain,  which,  when  it  exists, 
is  abfiolute  and  uncontrollable,  and  needs 
no  supplementing  from  **  the  nature  of 
the  property,"  or  any  other  source. 
Sovereign  power  disclaims  all  aid,  and, 
where  it  exists,  requires  none.  It  is  a 
correlative  of  some  public  duty,  like 
that  of  furnishing  highways  for  inter- 
communication, the  administration  of 
public  justice,  both  civil  and  criminal ; 
the  making  of  laws  and  their  execution  ; 
public  education  ;  the  administration  of 
the  police  and  of  punishment  under  the 
criminal  laws ;  the  public  health ;  supply- 
ing towns  and  cities  with  pure  water; 
the  postal  service  and  the  public  defence ; 
and  some  others  of  like  nature.  These 
are  all  public  uses,  for  which  taxation 
may  be  lawfully  imposed,  and  the  right 
of  eminent  domain  exercised  by  that 
department  of  the  government,  state  or 
national,  upon  which  the  public  duty 
rests.  Hence  nothing  can  fairly  be  re- 
garded as  a  *' public  use,"  unless  it  be 
a  state  use,  or  a  national  use,  in  further- 
ance of  a  state  or  national  duty.  The 
same  eminent  judge  last  quoted  said,  in 


Murdoch  y.  Stickney,  8  Cush.  113,"  The 
principle  upon  which  the  Mill  Act  is 
founded  is  not,  as  has  sometimes  been 
supposed,  the  right  of  eminent  domain, 
the  sovereign  right  of  taking  private 
property  for  public  use."  The  right 
of  eminent  domain  is  not  called  into 
service  in  the  accomplishment  of  all 
public  duties  which  have  to  be  carried 
forward  by  taxation.  There  must  be 
some  exigency  requiring  the  exercise  of 
the  right  of  eminent  domain,  in  order  to 
justify  it.  Hence  the  building  of  school- 
houses,  court-houses,  jails,  penitentia- 
ries and  ho!(pitals  do  not  ordinarily  re- 
quire its  exercise,  since  -the  proper  sites 
may  commonly  be  obtained  without  such 
exercise.  But  whenever  it  becomes 
necessary  to  resort  to  its  exercise,  in 
order  to  obtain  the  proper  site  for  a 
school-house,  this  right  may  be  invoked  : 
Williams  v.  School  Uistrid,  33  Vt.  278  ; 
Hooper  V,  Bridgewater,  102  Mass.  512. 
And  the  same  will,  no  doubt, -hold  true 
in  regard  to  the  site  of  other  public 
buildings. 

But  the  right  of  eminent  domain  can 
never  be  exercised  for  any  merely  pri- 
rate  purpose,  however  much  the  public 
utility  or  convenience  may  be  subserved 
thereby.  The  owner  of  one  rood  of  land 
may  stand  in  the  way  of  any  private  en- 
terprise, however  much  the  general  uti- 
lity may  be  thereby  hindered,  and  no 
human  power,  in  a  free  country,  where 
the  principles  of  Magna  Charta  prevail  in 
their  full  force,  can  compel  him  to  budge 
one  step.  So,  too,  all  the  private  wealth 
of  a  town  or  city  may  ignobly  shut  itself 
up  and  absolutely  refuse  to  advance  one 
cent  for  the  encouragement  of  manufac- 
tures, the  arts,  commerce  or  navigation, 
and  thus  greatly  hinder  the  growth  of  ' 
such  town  or  city,  and  no  earthly  power 
can  compel  the  proprietors  of  such  wealth 
to  give  one  cent  for  the  advancement  of 
those  enterprises,  which  the  majority 
may  deem  matters  of  the  greatest  public 
concern.     We  say  so  now,  since  these 
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decisions  seem  to  justify  sneh  ft  declara- 
tion. We  know  it  will  cat  off  one  very 
convenient  form  of  CQ»npeHing  public  i^pi- 
rit.  But  what  the  country  loses  in  that 
way  it  will  more  than  gain  compensation 
for  in  the  quiet  security  of  person  and 
property  therehy  obtained. 

We  sciirccly  need  to  resort  to  the  de- 
finition of  public  use  as  opposed  to  pri- 
vate use.  But  the  terms  ''public  use'* 
arc,  no  doubt,  used  in  the  American 
constitutions,  both  state  and  national,  fn 
their  orij^inal  and  natural  sense,  as  de- 
fined by  the  lexicographers.  Thus  John- 
son defines  public,  as  **  belonging  to  a 
state  or  nation,"  and  Webster  expresses 
it,  as  *'  pertaining  to  a  state,  nation  or 
community.'*  Thus  we  all  understand 
public  property,  as  that  which  belongs  to 
the  state  or  nation,  m  opposition  to  pri- 
vate property,  which  embraces  that  which 
belongs  to  private  persons,  natural  or 
artificial.  Thus  public  law  means  the 
law  pertaining  to  nations,  and. private 
law  that  which  pertains  to  private  per- 
sons, and  public  way  means  one  open  to 
the  use  of  all,  and  private  way,  one 
owned  by  private  persons.  And  by  the 
same  rule  a  '^public  use"  must  import 
what  is  for  the  use  of  the  state  or  nation 
or  all  its  inhabitants,  as  opposed  to  pri- 
vate use,  which  is  confined  to  particular 
persons,  natural  or  corporate.  And  the 
right  of  eminent  domain  or  of  taxation, 
it  is  conceded  on  all  hands,  can  only  be 
^  exercised  for  some  **  public  use."  And 
by  public  use  is  here  meant,  as  we  hare 
already  shown,  some  use  which  belongs 
to  the  state  or  nation,  or  .to  those  upon 
whom  the  state  or  nation  have  devolved 
this  public  use  as  a  town,  county  or  city  ; 
or,  in  the  ease  of  railways  and  canals,  a 
corporation  created  for  the  express  pur- 
pose of  carrying  the  public  use  or  public 
duty  into  effect.  Thus  it  will  appear  that 
the  right  of  eminent  domain  can  never 
be  exercised  except  by  the  state,  for  the 
accomplishment  of  the  performance  of 
its  own  duties,  or  else  by  those  upon  whom 


public  duties  have  been  expressly  devoir- 
ed  by  the  legislature.  And  in  neither 
case  can  this  right  be  exercised  except 
when  there  is  a  necessity  for  its  exercise, 
or  as  expressed  in  the  constitution  of  the 
state  of  Maine,  *^nor  unless  the  pnblic 
exigencies  require  it.**  The  same  limi- 
tation undoubtedly  will  be  found  in  the 
constitutions  of  other  states.  And  even 
where  not  so  expressed  it  is  always  im- 
plied, that  private  property  is  not  to  be 
taken  in  any  case  except  from  necessity, 
or  some  public  exigency  demanding  it. 

But  nothing  of  this  kind  can  fairly  be 
said  to  apply  to  mills  of  any  kiml.  They 
are  no  more  pnblic  institutions  than  any 
other  kind  of  business.  The  very  per- 
sons who  justify  the  exercise  of  eminent 
domain  by  the  state  in  their  behalf,  on 
the  gronnd  that  it  is  for  a  public  use, 
would  scorcely  justify  the  building  of 
mills  by  taxation,  and  then  allowini; 
them  to  be  operated  by  private  person «» 
for  their  own  benefit;  still  less  would 
they  justify  the  state  in  allowing  towns 
and  cities  to  build  and  operate  mills  at 
the  public  expense.  And  yet  it  seems 
now  to  be  concedetl,  that  the  pnblic  us»€ 
to  justify  taxation  must  be  the  same,  in 
principle  at  least,  although  not  always 
the  same  in  the  particular  instance,  as 
that  public  use  which  will  justify  the  ex- 
ercise of  the  right  of  eminent  domain  : 
Covington  v.  Southgate,  15  B.  Monroe 
491  ;  Garrard  County  Court  v.  Kentucky 
Nav,  Co.,  10  Am.  Law  Reg.  N.  S.  151  ; 
Opinion  of  the. Judges,  58  Me.  590. 

Wu  must  then  seek  for  the  justification 
of  llicsc  Mill  Acts  from  some  other 
source.  And  this  will  be  found,  if  at  all, 
in  the  nature  of  the  property  in  water- 
power  or  mill  privileges.  It  is,  in  some 
sense,  peculiar  and  in  others  quite  ana- 
logons  to  that  of  property  owned  in  joint 
tenancy,  or  as  tenants  in  common.  One 
may  own  the  land  upon  one  side  of  the 
stream,  and  another  may  own  the  oppo- 
site side.  One  may  not  desire  to  improve 
his  water-power,  and  moy  refuse  to  sell 
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or  lease  tAj  the  other.  Unless,  therefore, 
ihe  Ic^islnture  may  pass  laws,  enabling 
the  owner  upon  one  side  of  the  stream  to 
rest  his  dam  upon  the  land  of  the  oppo- 
site owner,  he  cannot  enjoy  the  use  of 
his  own  estate  for  its  most  important 
advantages.  And  as  the  owners  of  the 
opposite  sides  of  a  stream  are  regarded, 
in  the  natui-e  of  tenants  in  common  of 
the  use  of  the  water,  there  is  no  more 
wrong  or  hardship  in  compelling  one 
tenant  of  the  use  to  surrender  his  inte- 
rest to  the  other,  than  in  any  statute, 
compelling  a  severance  of  the  estates  of 
tenants  in  common,  in  lands  or  tene- 
ments, by  assigning  all  to  one,  or  mak- 
ing a  public  sale  of  the  property,  which 
are  but  the  ordinary  provisions  of  such 
statutes,  found  in  all  or  neariy  all  the 
sutea.  And  again,  most  water-powers 
require  both  a  head  and  fall  in  order  to 
create  the  requisite  force.  One  may  own 
the  fall,  and  have  no  title  to  the  land 
indispensable  to  make  the  proper  head  to 
render  the  fall  available  for  any  mill  pur- 
poses. There  is,  therefore,  no  more 
violation  of  principle  in  combining  these 
two  interests  for  use^  than  in  combining 
or  separating  the  estates  of  tenants  in 
common  of  the  same  property  for  the 
same  end.  It  has  never  been  questioned 
that  the  legislature  may  regulate  the 
rights  or  uses  of  riparian  owners  upon 
sti-eams  or  lakes  in  its  discretion,  so  as 
to  advance  the  Talue  of  the  estate,  by 
defining  the  mode  of  occupancy.  But 
this  right  rests,  most  unquestionably, 
upon  the  nature  of  the  property  and  the 
fact,  that  there  must,  of  necessity,  be  a 
kind  of  joint  use,  that  of  one  riparian 
owner  affecting  all  below  him.  And  the 
sBme  will  be  found  true  in  regard  to  all 
property,  where  the  manner  of  use  af- 
fects other  property  owners  or  the  pub- 
lic. Thus  the  legislature  may  regulate 
the  quality  and  height  of  fences  between 
adjoining  owners  or  adjoining  the  high- 
ways, but  no  one  will  claim  that  this 
rests  upon  any  right  of  eminent  domain, 


or  that  the  legislature  could  properly 
prescribe  the  mode  of  fencing  land,  where 
only  the  interest  of  the  owner  was  con- 
cerned. The  right  to  regulate  the  use 
of  land  affecting  water-powers  must  rest, 
therefore,  upon  the  fact,  that  all  land 
affected  by  the  exercise  of  the  power  is  n 
kind  of  joint  estate,  which  could  not  I»c 
made  available  for  any  profitable  use, 
where  each  proprietor  was  allowed  to  act 
wholly  independent  of  the  other  joint 
owners.  Hence  there  arises  an  absolute 
necessity  for  the  interference  of  the  law- 
making power,  to  enable  the  separate 
owners  to  combine  their  estates  so  as  to 
render  the  property  most  useful. 

There  is  another  ground  upon  which 
these  mill  laws  have  been  attempted  to 
be  justified,  viz.,  that  the  legislature  had 
the  power  to  prescribe  special  remedies 
in  all  cases  where  the  nature  of  the  pro- 
perty required  it.  This  is  done,  some- 
times, in  regard  to  shade  or  fruit  trees, 
or  glass  in  buildings,  and  many  other 
kinds  of  property  specially  exposed  to 
damages.  And  there  is  no  question 
the  legislature  may  provide  more  strin- 
gent statutory  remedies  in  any  special 
class  of  cases  demanding  such  provision. 
And  we  suppose  no  lawyer  will  be  pre- 
pared to  say  these  special  remedies  may 
not  be  made  exclusive  of  all  others. 
And  we  see  no  reason  why  it  may  not 
bo  equally  competent  for  the  legislature 
to  provide  special  remedies  for  any  act 
done  by  way  of  enlargement  of  a  water- 
power,  and  make  such  remedy  exclusive 
of  all  others.  If  so,  these  Mill  Acts 
may  be  sufliciently  vindicated  upon  this 
ground  alone.  But  we  should  prefer  to 
place  their  validity  upon  the  two  grounds 
jointly  ;  that  from  the  joint  nature  of 
the  proj>erty  there  arose  a  necessity  for 
legislative  interference,  in  order  to  the 
full  enjoyment  of  the  property,  and  also 
to  make  the  remedies  thus  provided  ex- 
clusive of  all  others,  in  onler  to  prevent 
confusion  by  different  remedies  of  a  con- 
flicting character.     This  is  not  very  dif- 
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fcrent  from  a  statute  forbidding  repeated 
suits  for  trespasses  by  the  same  party  on 
the  same  land,  of  the  propriety  of  which 
there  can  be  no  question,  since  courts  of 
equity  will  decree  the  same  on  general 
principles,  but  a  court  of  law  could  not 
enforce  the  rule  without  a  statutory  pro- 
vision. 

\V«  have  thus  sufficiently  shown  the  im- 
propriety of  invoking  the  reserved  rights 
of  the  state  to  apply  private  property  to 
public  use  in  order  to  justify  the  Mill 
Acts,  as  they  are  called  ;  since  this  is  in 
no  sense  a  public  use,  and  the  acts  are 
sufficiently  justified  upon  general  grounds 
of  legislative  authority.  We  trust  there 
will  not,  therefore,  be  any  repugnance 
felt  to  the  two  decisions  we  are  com- 
menting upon,  because  they  leave  no 
ground  for  the  Mill  Acts  to  stand  upon. 

We  hope,  too,  that  we  have  sufficiently 
shown  that  a  public  use  sufficient  to 
justify  either  taxation  or  the  taking  of 
private  property  on  compensation,  must 
be  for  the  accomplishment  of  some  duty 
resting  primarily  upon  the  state  or  na- 
tion. We  shall  not  further  discuss  the 
question,  how  far  the  delegation  of  these 
public  duties  to  private  corporations, 
such  as  railway  and  canal  companies, 
will  carry  the  right  to  uphold  them  by 
taxation.  It  will,  no,  doubt,  justify  the 
exercise  of  the  fight  of  eminent  domain, 
and  hence,  we  think  unjustly,*  most  of 


our  courts  have  concluded  the  ripht  of 
taxation  might  be  exercised  on  their  be- 
half. The  very  fact  of  committing  these 
public  trusts  to  private  companies  seems 
to  imply  that  they  are  to  be  carried  for- 
ward by  the  money  of  such  companies. 
No  doubt,  the  state  or  nation  may  fnib- 
sidize  such  companies.  But  the  attempt 
to  do  this  by  allowing  the  municipalities 
to  become  members  of  these  private  com- 
panies must  surely  be  an  anomaly,  and 
we  look  for  some  period  to  arrive  when 
the  courts  will  so  regard  it.  Wc  look 
upon  these  decisions  as  having  removed 
the  principal  grounds  upon  which  build- 
ing railways  by  taxation  has  been 
hitherto  justifie<l,  viz.,  that  it  was  apply- 
ing the  money  to  a  public  use,  which  a 
private  railway  is  not,  in  the  sense  of  the 
American  constitutions,  at  least  so  far 
as  taxation  is  concerned,  which  should 
never  be  resorted  to  for  upholding  a  pri- 
.  vatc  enterprise. 

We  need  not  attempt  to  add  to  the 
argument  in  the  principal  case,  to  show 
that  if  *' public  use**  embraces  all  uses, 
which  conduce  to  the  public  good,  it  will 
extend  to  all  businesses  in  the  country, 
since  none  other  could  be  maintained, 
and  thus  throw  all  private  property  into 
the  public  treasury,  to  be  redistributed 
at  the  pleasure  of  the  legislature,  a  state 
of  things  no  one  will  justify,  even  in 
argument.  I.  F.  R. 


Supreme  Judicial  Court  of  MasaaeJtusetts. 

BOSTON  AND  ALBANY  RAILROAD  COMPANY  v.  SHANLY  et  al. 

CARNEY  r.  SAME. 

An  action  may  be  maintained  by  a  common  carrier  against  a  person  knowingly 
sending  by  such  carrier  explosive  and  dangerous  articles,  recently  discovered  and 
mniiufactured,  not  known  to  the  carrier  to  be  such,  and  without  notice  of  their 
character,  for  any  damages  caused  by  the  explosion  thereof  from  their  inherent 
tendency  to  explode  or  improper  packing. 

But  not  against  a  person  who  merely  orders  the  same  to  be  so  sent  as  a  pur- 
chaser, although.he  gives  no  such  notice. 

If  two  persons,  without  any  concert  or  knowledge  of  each  other's  act«,  so  send 
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two  such  articles,  one  of  which  causes  the  explosion  of  the  other,  an  action  may 
be  ranintained  against  them  jointly. 

A  third  person,  whose  property  near  the  railroad  is  injured  by  the  explosion, 
may  also  maintain  such  action. 

If  the  action  is  brought  in  the  name  of  the  third  person  for  the  benefit  of  the 
carrier  as  assignee,  this  is  no  ground  for  demurrer. 

These  were  actions  of  tort  for  injury  by  an  explosion  on  a  train 
of  the  railroad  company  in  Worcester,  Mass.,  which  damaged  car.^ 
and  property  on  the  train  and  in  the  neighborhood  to  a  large 
*  amount.  It  appeared  that  an  explosive  substance  called  "  dualin/' 
and  a  box  of  articles  used  to  explode  the  same,  were  on  the  same 
car  of  the  train,  &nd  these  actions  were  brought  against  the  parties 
concerned  in  ordering,  manufacturing  and  sending  them. 

The  first  action  was  by  the  company  for  damages  to  their  cars 
and  other  property. 

The  second  action  was  in  the  name  of  the  owner  of  a  building 
and  other  property  in  the  neighborhood,  alleged  to  have  been 
injured,  but  the  action  was  brought  for  the  use  of  the  plaintiffs  in 
the  first,  as  assignees  of  Carney. 

Demurrers  were  filed  on  the  ground  that  the  declarations  did 
not  allege  any  legal  cause  of  action  or  any  joint  tort  or  negligence 
participated  in  by  the  parties  demurring ;  that  the  allegation  of 
damage  was  too  indefinite ;  that  the  plaintiff's  o\Vn  negligence  con- 
tributed to  the  injury;  and  in  Carney's  case,  on  the  ground,  also, 
that  it  appeared  that  the  plaintifi"  had  been  paid  by  the  railroad 
company,  which  now  sued  to  recover  the  amount  paid  him  for  their 
own  negligence ;  that  they  could  not  sue  in  his  name  for  their  own 
benefit,  and  that  no  facts  were  set  forth  to  show  that  the  cause  of 
action  was  assignable. 

George  S.  Hale^  for  the  plaintiffs. 

J.  W.  Perry  and  W.  V.  Undicott,  for  the  Oriental  Powder 
Company  and  others,  charged  with  sending  the  exploders. 

Charles  Allen,  for  the  Shanlys. 

George  Sennott,  for  Burkhardt  and  the  Dittmars. 

ffale  cited  as  to  the  maintenance  of  the  actions  in  general : 
Carter  v.  Towne,  98  Mass.  567  ;  Wellington  v.  Downer  Kerosene 
Oil  Co.,  104  M85S.  64 ;  Addison  on  Torts  16 ;  St.  29  k  30  Vict, 
ch.  39 ;  Williams  v.  Hast  India  Co.,  3  East  192 ;  Langmaid  v. 
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Holliday,  6  Exch.  761-767 ;  Brans  v.  Maitland.  6  El.  k  Bl.  471 ; 
Hutfihimon  v.  Guion,  5  C.  B.  N.  S.  149 ;  Farrant  v.  Barnes^  11 
Id.  553 ;  ThomaB  v.  Winchester,  6  N.  Y.  397 ;  Pierce  v.  tTtWor, 
2  Clifford  18;  Fent^nv.  Mi^rdock,  2  Law  Times  N.  S.  871; 
Illege  v.  Goodwin,  6  C.  &  P.  190. 

As  to  the  joint  liability  of  the  parties;  Lynch  v.  Nardin,  1  Q. 
B.  35;  1  A.  &  E.,  N.  S.  29 ;  Colegrove  v.  N.  Y.  ^  N,  H.  ^c,  Cos,, 
20  N.  Y.  492 ;  Thorogood  v.  Bryan,  8  C.  B.,  M.  Gr.  &  S.  115 ; 
Hawkesworth  v.  Thompson,  98  Mass.  77  ;  Eaton  v.  Bast  ^  Low. 
K  R.  Co,,  11  Allen  500 ;  Abbott  v.  MeRie,  2  H.  &  C.  744 ; 
Stone  V.  Dickinson,  5  Allen  29. 

As  to  the  liability  of  the  Shanlys  particularly,  he  contended  as 
follows :  ^  Taking  the  respective  defendants  in  two  classes,  which 
may  be  called  the  '^Dualins"  and  the  "Exploders'* — the 
'^Dualins"  consist  of  the  Shanlys,  who  gave  express  orders  to 
have  the  dualin  manufactured,  and  sent  by  the  plaintiff's  road, 
knowing  its  dangerous  qualities,  without  warning  or  notice  to 
the  plaintiff,  and  the  Dittmars,  and  Burkhardt,  who  manufSEictured 
it,  and  knowing  its  qualities,  delivered  it,  without  notice,  represent- 
ing that  it  was  safe,  for  the  Shanlys  and  at  their  request,  to  be 
carried  to  them  by  the  carriers  selected  and  designated  by  them. 

The  "  Exploders  *'  consist  of  the  Shanlys,  who  gave  a  similar 
order  as  to  the  exploders,  with  like  knowledge  and  concealment  of 
their  qualities,  and  the  Powder  Company,  who  by  its  specific  offi- 
cers and  agents  prepared  them,  and  in  conformity  with  the  order, 
knowing  their  dangerous  qualities,  delivered  them  as  is  alleged, 
without  notice,  and  representing  that  they  were  safe. 

The  Shanlys  gave  express  orders  that  the  Dualin  should  be 
manufactured  for  them,  and  sent  to  them  over  the  plaintiff's  road. 
On  general  principles  and  under  the  cases  already  cited,  they  are 
liable. 

They  set  in  motion  the  dangerous  article,  knOAving  its  qualities, 
and  there  was  a  natural  and  probable  connection  between  this 
wrong  done  by  them,  and  the  injurious  consequences  which  have  fol- 
lowed :  Lynch  v,  Nurdin,  1  Q.  B.  36 ;  McDonald  v.  Snelling,  14 
Allen  290 ;  Scott  v.  Hunter,  46  Penn.  St.  R.  192 ;  Thomas  v. 
Winchester,  6  N.  Y.  397.  If  A.  orders  B.  to  commit  a  trespass,  he 
is  jointly  liable  with  B. :  Com.  Dig.  Trespass,  c.  1;  Dicey  on  Par- 

1  This  portion  of  the  argument  is  given  more  at  length  as  the  coart  held 
them  not  liable. 
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ties  440 ;  Robmson  v.  Vaughton,  8  C.  &  P.  252,  255.  So  be 
must  be  when  he  ord«ra  B.  to  place  or  send  dangerous  goods  where 
they  may  injure  third  persons,  as  much  as  if  he  sold  them  to  be 
resold :  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64.  In 
this  case  the  other  defendants  were  the  agents  of  the  Shanlys  in 
delivering  the  dualin  for  carriage  to  the  carrier  indicated  by  them. 
In  the  language  of  Gibson,  C.  J.,  in  Chriffith  v.  Ingledew,  6  S. 
&  R.  437 :  "  Where  goods  are  delivered  to  a  carrier,  pursuant  to 
an  order  of  the  vendee,  who  has  not  himself  settled  the  terms,  the 
vendor,  where  he  make§  a  special  agreement  with  the  carrier,  with- 
out expressly  making  himself  liable,  will  be  considered  as  having 
contracted,  as  the  agent,  and  in  behalf  of  the  vendee ;  for  the 
order  necessarily  includes  the  ancillary  power  to  make  such  a  con- 
tract, without  which  such  order  could  not  perhaps  be  executed ; 
and,  therefore,  where  the  carrier  does  not  enter  into  the  contract, 
on  the  personal  guarantee  of  the  vendor,  he  will  be  considered  as 
looking  to  the  vendee,  between  whom  and  himself  there  is  suffi- 
cient privity  of  contract  and  mutuality  of  remedy  to  give  either  an 
action  on  the  agreement** 

The  Shanlys  alone,  on  the  facts  alleged  on  the  declaration,  could 
maintain  an  action  for  the  goods  or  be  sued  for  the  freight. 

In  Dicey  on  Parties  to  an  Action  87,  the  author  says :  "  Ist. 
The  contract  for  carriage  is,  in  the  absence  of  any  express  agree- 
ment, presumed  to  be  between  the  carrier  and  the  person  at  whose 
risk  the  goods  are  carried,  i.  e.,  the  person  whose  goods  they  are 
and  who  would  suffer  if  the  goods  were  lost.  This  person  is 
ordinarily  the  consignee;  for  when,  as  is  often  the  case,  he  is  the 
purchaser  of  the  goods,  delivery  ^f  the  goods  by  the  vendor  to  the 
carrier,  operates  as  delivery  to  the  purchaser  or  the  consignee. 
It  is  for  him  the  goods  are  carried,  and  the  consignor  in  employing 
the  carrier,  is  considered  as  agent  of  the  consignee  for  that  pur- 
pose.'* See  also  Powell  on  Carriers  207,  208 ;  Angell  on 
Carriers,  §§  495,  497,  499;  Blanehard  v.  Page,  8  Gray  281, 
287-300. 

So,  had  the  Shanlys  sued  for  damages  to  the  same  goods,  evi- 
dence that  the  damage  arose  from  their  peculiar  nature  (unknown 
and  not  communicated  to  the  defendants),  which  required  certain 
precautions  in  stowage,  would  have  defeated  the  claim :  JTutchin- 
son  V.  Guion,  5  C.  B.  N.  S.  149. 

In  Farrant  v.  Barnes,  11  C.  B.  N.  S.  553,  the  defendant's  fore- 
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man  requested  one  R.,  the  servant  of  a  carrier,  P.,  to  forward  the 
vitriol ;  but  being  unable  to  take  it,  B.  applied  to  the  plaintiff,  the 
servant  of  another  carrier,  to  take  it  for  him ;  and  it  is  submitted 
that  the  Shanlys  are  within  the  same  liability,  and  as  nearly 
connected  with  the  transaction.  They  ordered  and  requested  the 
other  defendants  to  forward  the  explosive  articles  by  means  of 
the  plaintiff's  cars. 

In  Heme  v.  Garton^  2  El.  &  El.  64,  where  the  respondents  to 
a  complaint  for  sending  dangerous  goods  had  received  them  from 
one  N.,  and  being  misled  by  him  did  not  give  notice  of  their 
character,  while  they  were  held  not  liable  criminally  for  want  of 
guilty  knowledge,  it  was  thought  they  might  have  been  liable 
civilly ;  and  Crompton,  J.,  said,  p.  76,  "  It  was  N.  who  sent  these 
goods  knowingly.  ...  I  think  that  N.  would  probably  be 
liable  under  the  act.'*  Lord  Campbell  gave  no  opinion  as  to  this. 
The  case  seems  to  show  that  the  goods  were  N.'s  and  given  by 
him  to  the  respondents  to  be  forwarded,  and  that  he  was  present 
at  the  delivery  to  the  carrier. 

As  to  damages,  he  cited :  Sedgwick  on  Damages  109;  Dixon 
V.  Bell,  1  Stark.  228 ;  Richardson  v.  Chasen,  10  Ad.  &  EL  N.  S. 
766 

The  counsel  for  the  defendants  cited :  Brass  v.  Maitland^  6  El.  & 
Bl.  470;  Davidson  v.  Nichols,  8  Allen  75;  11  Allen  614;  Van 
Steenburg  v,  Tobias,  17  Wend.  562 ;  Adams  v.  Hall,  2  Vt.  9 ; 
Auchmity  v.  Ham,  1  Denio  495 ;  Williams  v.  Sheldon,  10  Wend. 
654 ;  Ouille  v.  Swan,  19  Johns.  881 ;  Russell  v.  Tomlinson,  2  Conn. 
206 ;  Coryton  v.  Lithebye^  2  Saunders  117  a,  117  b,  notes  by  Wil- 
liams ;  Buddingion  v.  Shearer,  20  Pick.  479 ;  Parsons  v.  Wrnchell, 
5  Cush.  592 ;  Albro  v.  Jaquette,  4  Gray  99 ;  Colegrove  v.  N.  Y.  ^  N, 
H.  Railroad  Co.,  6  Duer  382 ;  20  N.  Y.  493 ;  Duer,  J.,  dissenting 
opinion,  6  Duer  419 ;  Carter  v.  Towne,  103  Mass.  507  ;  Flower  v. 
Adams,  2  Taunt.  314  ;  Tutein  v.  Husley,  98  Mass.  211 ;  Thomas  v. 
Winchester,  2  Selden  397  ;  Wellington  v.  Downier  Kerosene  Co.,  104 
Mass.  64  ;  Thorogood  v.  Bryan,  8  M.,  G.  &  S.  115  ;  Lockhari  v. 
Leichtenthaler,  46  Penn.  St.  151 ;  Cleveland  Railroad  Co.  v. 
Terry,  8  Ohio  570  ;  Peterbaugh  v.  Reason,  9  Ohio  St.  34  ;  Brown 
V.  -N.  Y.  Central  Railroad  Co.,  31  Barb.  335 ;  2  Redf.  Kaihv. 
196»  3d  ed. ;  Smith  v.  Smith,  2  ^>ick.  621 ;  Lamb  v.  Crafts,  12 
Met.  856 ;    Gardner  v.  Joy,  9  Id.  177  ;  Addison  on  Torts,  3d 
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ed.  393-395 ;  Butler  v.  JIunter,  7  H.  &  N.  826  ;  Sadler  v.  ffen- 
lock,  4  EL  &  Bl.  578  ;  Reedie  v.  London^  ^<?.,  Railway^  4  Exch. 
255 ;  Bell  on  Contr^ts  of  Sale  84,  86,  87,  89 ;  2  Kent  Com. 
500 ;  Story  on  Sales  (4th  ed.),  §§  305,  388,  390 ;  Brown  on 
Sales,  §§  523,  525,  526 ;  1  Parsons's  Cont.  (5th  ed.)  532,  533 : 
Benjamin  on  Sales  515  ;  Judnon  v.  We%tem  Railroad  Co.,  4  Allen 
520;  Norway  Plains  Co.  v.  B.  ^  M.  Railroad,  1  Gray  275; 
Clark  V.  IfutehinSj  14  East  475  ;  Buckman  v.  Levi,  3  Camp.  414 ; 
Finn  v.  Clark,  10  Allen  479  ;  12  Id.  522  ;  Finn  v.  W.  Railroad 
Corp.,  102  Mass.  283-288,  289-290 ;  2  Redf.  on  Railw.,  §  176, 
art.  4  ;  Bedf.  on  Carriers,  §  135 ;  Coombs  v.  Br.  ^  Ex.  Rail- 
road Co.,  3  H.  &  N.  6,  by  Watson,  B.  ;  Hudson  v.  Baxendale,  2 
H.  &  N.  575 ;  Addison  on  Con.  480 ;  Wood  v.  Cobb,  13  Allen 
69 ;  Forsyth  v.  Hooper,  11  Allen  419,  421 ;  Brackett  v.  Lubke, 
4  Id.  138 ;  Linton  v.  Smith,  8  Gray  147  ;  HiUiard  v.  Richard- 
son,  3  Id.  349  ;  Coomes  v.  Houghton,  102  Mass.  218  ;  Quarman 
V.  Burnett,  6  M.  &  W.  499  ;  Milligan  v.  Wedge,  12  Ad.  &  EI. 
737  ;  Rapson  v.  CubiU,  9  M.  &  W.  713  ;  Story  on  Agency  (Redf. 
ed.)  §  452  6.;  Williams  v.  East  India  Co.,  3  East  192 ;  Farrant 
V.  Barnes,  11  C.  B.  N.  S.  553 ;  Carter  v.  Towns,  98  Mass.  568 ; 
Heme  v.  GaHon,  2  El.  &  El.  66 ;  Pierce  v.  Winsor,  2  Sprague 
36 ;  8.  c.  2  Cliifford  18 ;  Addison  on  Con,  (6th  ed.)  470 ;  Addi- 
son  on  Torts  (3d  ed.)  16,  407,  451,  455,  456  ;  Walker  v.  Jaekson, 
10  M.  k  W.  161 ;  Putnam  v.  Tillotson,  13  Met.  517  ;  Merchants' 
National  Bank  v.  Banks,  102  Mass.  295 ;  Gilman  v.  Eastern 
RaUroad,  10  Allen  236,  237  ;  s.  c.  13  Id.  440  ;  Felch  v.  Allen, 
98  Mass.  572  ;  Seaver  v.  Boston  ^  Maine  Railroad,  14  Gray  466  ; 
Smith's  Master  and  Servant  (3d  ed.)  107,  108  ;  Story  on  Agency, 
§§  217,  808  ;  Met.  on  Con.  11 ;  Parsons  v.  Winchell,  5  Cush.  592 ; 
HeweU  T.  Swift,  3  Allen  425  ;  C^impbell  v.  Phelps,  1  Pick.  62. 

The  opinion  of  the  court  in  the  first  case  was  delivered  by 
Chapman,  C.  J. — This  case  comes  before  us  upon  a  demurrer 
to  the  plaintiffs*  declaration.     The  action  is  against  Walter  and 
Francis  Shanly,  of  North  Adams,  Hugo  and  Carl  Dittmars,  and 
Gottlieb  F.  Burkhardt,  of  Boston,  and  The  Oriental  Powder  Com- 
pany, a  corporation  established  in  Boston,  and  Jackson,  Newhall, 
Smith  and  Hurds,  of  Boston,  the  officers  or  agents  of  the  company. 
The  first  count  alleges  that  the  plaintiffs  are  common  carriers, 
between  Boston  and  North  Adams,  upon  their  own  railroad  from 
Vol.  XXT.-.83. 
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Boston  to  Pittsfield ;  and  thence  to  North  Adams  upon  the  Pitts- 
field  and  North  Adams  Railroad,  of  which  they  are  leasees ;  that 
said  Dittmars  and  Burkhardt  manufactured  for  said  Shanlys,  at 
their  request,  as  well  as  for  other  persons,  a  new  dangerous  ex- 
plosive, combustible  and  inflammable  substance,  called  by  a  new 
name  not  generally  known  (but  afterwards  called  duaUn  in  the 
declaration),  now  in  the  market,  and  the  qualities  not  generally 
known,  and  made  in  part  of  nitro-glycerine,  which  is  of  itself  an 
ex.plosive  and  dangerous  substance;  that  the  Oriental  Powder 
Company  and  its  said  ofiicers  and  agents  alsa  manufactured  for 
the  Shanlys,  at  their  request,  as  well  as  for  other  persons,  certain 
dangerous  articles  called  exploders^  designed  to  be  used  for  explod- 
ing said  new  compound  ;  that  the  Shanlys,  knowing  the  dangerous 
character  of  said  compound,  and  of  said  exploders,  ordered  and 
requested  said  Dittmars  and  Burkhardt  to  send  to  them  at  North 
Adams,  in  the  plaintiffs'  cars,  a  quantity  of  said  compound,  and 
ordered  and  requested  the  said  Oriental  Powder  Company  to  send 
them  in  the  same  way  a  quantity  of  said  exploders,  but  gave  no 
notice  to  the  plaintiffs  of  the  dangerous  character  of  either  of  said 
articles ;  that  the  Dittmars  and  Burkhardt  sent  ten  cases  of  the 
compound,  and  delivered  them  to  the  plaintiffs  as  ten  cases  of 
dualin,  knowing  them  to  be  of  a  dangerous  character,  but  did  not 
give  notice  to  the  plaintiffs,  nor  did  the  plaintiffs  know  of  their 
dangerous  character,  but  the  Dittmars  and  Burkhardt  declared  that 
they  were  safe  and  not  of  a  dangerous  character;  that  the  Oriental 
Powder  Company  and  their  said  officers  and  agents  sent  two  hun- 
dred pounds  of  exploders  accordingly,  but  packed  them  in  an 
improper  and  dangerous  manner,  and  gave  the  plaintiffs  no  notice 
of  their  dangerous  character,  but  delivered  them  as  *'one  box," 
and  the  plaintiffs  did  not  know  of  their  dangerous  character ;  that 
the  dualin  and  exploders  did,  by  reason  of  their  nature  and  im- 
proper packing,  take  fire  and  explode,  and  the  exploders  taking 
fire  and  exploding,  caused  the  dualin  to  explode,  and  this  taking 
fire  and  exploding,  both  separately  and  by  the  combination 
thereof,  destroyed  sundry  cars  and  other  property  of  the  plaintiffs, 
and  other  goods  which  they  had  as  carriers,  and  for  which  they 
were  liable  to  pay. 

Both  the  dualin  and  the  exploders  are  thus  alleged  to  be  explo- 
sive and  dangerous  articles.  Each  of  them  was  sent  without  giv- 
ing notice  of  its  character  to  the  plaintiffs,  and  they  were  ignorant 


Digiti 


zed  by  Google 


B.  k  A.  RAILROAD  CO.  r.  SHANLY.  607 

in  respect  to  it.  The  rule  of  law  on  this  subject  is  in  conformity 
with  the  dictates  of  common  sense  and  justice,  and  is  well  estab- 
lished. One  who  has  in  his  possession  a  dangerous  article,  which 
he  desires  to  send  to  another,  may  send  it  by  a  common  carrier  if 
be  will  take  it ;  but  it  is  his  duty  to  give  him  notice  of  its  charac- 
ter, so  that  he  may  either  refuse  to  take  it  or  be  enabled,  if  he 
takes  it,  to  make  suitable  provision  against  the  danger.  The  rea- 
son for  requiring  this  notice  is  still  stronger,  if  other  persons  would 
be  exposed  to  danger  from  it,  but  the  duty  is  the  same.  This 
principle  is  established  in  application  to  the  sending  of  goods  by 
carriers  in  Williams  v.  Host  India  Co.,  8  East  192 ;  see  also 
BraB8  y.  Maitland,  10  El.  &  Bl.  470;  FarrarU  v.  Barnes,  11  C. 
B.  657. 

The  duty  does  not  arise  from  any  contract  express  or  implied, 
but  from  the  principle  expressed  in  the  maxim,  Sic  utere  tuo 
ut  alienum  non  Icedas.  The  principle  is  held  by  this  court  in  its 
broadest  signification.  In  Carter  v.  Towner  98  Mass.  567,  it  was 
held  that  a  trader  who  sold  gunpowder  to  a  boy  eight  years  of  age, 
who  had  no  knowledge  or  experience  in  the  use  of  it,  and  was  unfit 
to  be  trusted  with  it,  and  injured  himself  afterwards  by  its  explo- 
sion, was  liable  to  an  action  for  the  damage.  In  Wellington  v. 
Downer  Kerosene  Oil  Co.y  104  Mass.  64,  an  action  was  maintained 
against  a  retailer  of  fluids,  for  knowingly  selling  naphtha,  a  dan- 
gerous article,  to  be  burnt  in  a  lamp,  the  plaintiff  being  ignorant 
of  its  qualities.  There  are  numerous  cases  which  sustain  this 
principle  in  various  forms,  but  these  are  suflScient  for  its  illustra- 
tion. 

This  principle  is  not  changed  by  the  alleged  fact  that  the  Shan- 
lys  requested  the  Dittmars  and  Burkhardt  to  manufacture  a  quan- 
tity of  the  dualin  in  an  unusually  dangerous  manner,  and  that  they 
did  so  manufacture  it.  If  it  was  a  dangerous  article,  the  duty  of 
the  sender  was  to  give  the  notice,  and  if  it  was  so  in  an  unusual 
degree  that  fact  only  made  the  duty  more  important. 

But  assuming  that  these  parties  were  guilty  of  a  violation  of 
duty  as  alleged,  it  is  yet  contended  that  the  manufacturers  of  the 
dualin  and  the  manufacturers  of  the  exploders  cannot  be  joined  in 
one  action  for  the  injury.  It  is  not  alleged  that  these  parties 
acted  in  concert  in  makipg  the  several  articles,  or  placing  their 
respective- articles  in  the  plaintiflTs  care,  nor  even  that  they  had 
knowledge  of  each  other's  proceedings.     Each  acted  separately  in 
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Bending  goods  and  omitting  to  give  notice.  But  each  party  vio- 
lated his  duty  none  the  less  because  he  was  ignorant  as  to  what 
other  articles  were  to  be  carried  in  the  same  car  with  his.  By 
neglecting  to  give  the  notice,  he  took  the  risk  of  any  danger  that . 
might  reasonably  be  apprehended  from  the  proximity  of  other 
goods  that  the  carrier  might  take  in  ignorance  of  the  danger.  If, 
as  the  declaration  imports,  dualin  and  exploders  are  ordinarily 
used  together,  any  person  sending  either  of  the  two  substances 
might  reasonably  apprehend  the  possibility  that  a  quantity  of  the 
other  substanoes  might  be  carried  with  it.  Nor  is  it  material  which 
of  the  articles  caused  the  other  to  be  ignited.  Practically,  a 
single  injury  was  produced,  and  it  is  impossible  to  distinguish  how- 
much  of  it  was  actually  produced  by  the  exploders  and  how  much 
by  the  dualin. 

The  defendants  cite  a  remark  of  Chief-Justice  Shaw  in  Marble 
V.  Worcester,  4  Gray  897,  which,  if  they  interpret  it  correctly, 
would  leave  a  wrongdoer  to  injure  others  with  impunity  if  other 
wrongdoers  were  guilty  of  independent  acts  that  contributed  to 
produce  the  same  injury. 

But  the  Chief  Justice  himself  applied  the  remark  to  the  case 
before  him,  which  was  an  action  upon  a  statute  against  towns ; 
and  the  case  is  to  foe  limited  in  its  application,  to  actions  against 
towns :  McDonald  v.  Snelling,  14  Allen  290. 

They  also  contend  that  the  case  is  like  those  where  it  is  held 
that  a  joint  action  will  not  lie  against  the  several  owners  of  dogs 
which  have  together  worried  a  flock  of  sheep,  each  owner  being 
separately  liable  for  the  damage  done  by  his  own  dog:  Buddington 
V.  Shearer,  20  Pick.  477 ;  Van  Steenhurg  v.  TohiaB,  17  Wend. 
562 ;  Auchmuty  v.  Ham,  1  Denio  495 ;  Mussell  v.  Tomlinson,  2 
Conn.  206. 

But  in  such  cases  there  is  no  concurrence  of  interest  or  action 
among  the  several  owners  of  the  animals  in  producing  the  same 
injury.  A  person's  responsibility  for  the  act  of  his  dog  arises  from 
the  fact  of  ownership,  and  rests  on  different  ground  from  that  of 
his  responsibility  for  the  physical  action  of  a  chemical  or  mechan- 
ical substance  prepared  and  sent  by  him,  or  of  a  nuisance  which 
he  had  so  placed  as  that  it  will  occasion  injury  to  others.  This 
act  is  the  direct  cause  of  the  injury  done  by  such  means.  In  this 
case  the  parties  who  wrongfully  sent  the  dangerous  substances 
were  contributors  to  the  catastrophe  as  much  as  if  they  had  sepa- 
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rately  contributed  to  the  raising  of  a  pile  of  offal  which  occasioned 
an  offensive  odor,  or  had  at  one  time  separately  fired  a  building  by 
distinct  torches,  each  of  which  contributed  to  a  conflagration  of  the 
whole.  It  cannot  be  that  because  the  several  wrongdoers  have  so 
contributed  to  the  injury  that  it  is  impossible  to  distinguish  what 
portion  of  it  was  caused  by  each,  therefore  they  can  escape  with 
impunity.  On  the  contrary,  each  is  liable  for  the  whole.  The 
case  is  similar  to  Stone  v.  IHckinsony  5  Allen  29,  and  7  Id.  260, 
where  severatl  creditors  of  Stone  brought  actions  against  him,  and 
each  caused  him  to  be  imprisoned  for  the  same  space  of  time. 
The  injury  being  one,  it  was  held  that,  though  there  had  been  no 
concert  between  them,  he  could  maintain  one  action  against  all, 
and  each  was  liable  for  the  whole  damage.  The  same  doctrine  was 
held  in  UHis  v.  Eoward^  17  Vt  330.  The  many  ways  in  which 
wrongdoers  may  injure  another  give  rise  to  some  nice  distinctions, 
but  when  their  several  acts  directly  contribute  to  produce  a  single 
injury,  each  being  sufiicient  to  have  caused  the  whole,  and  it  is 
impossible  to  distinguish  the  portions  of  injury  caused  by  each, 
that  concurrence  ought  to  render  each  of  them  liable  for  the  whole 
in  a  joint  action.  On  this  ground,  the  manufacturers  who  sent 
the  articles  are  jointly  liable  in  this  action. 

The  liability  of  the  Shanlys  depends  upon  their  concurrence  in 
the  tortious  acts  of  the  other  defendants.  The  declaration  cannot 
be  fairly  construed  as  alleging  that  the  manufacturers  were  their 
servants  or  agents.  It  is  alleged  that  they  were  manufacturers  of 
the  dangerous  articles  for  the  Shanlys  and  others. 

The  allegation  that  the  Shanlys  ordered  and  requested  each  of 
them  to  send  a  specified  quantity  of  these  articles  to  them  by  the 
plaintiffs'  railroad,  imports  an  order  from  a  purchaser  such  as  is 
usually  given  by  purchasers  to  manufacturers.  If  the  articles 
were  required  in  the  order  to  be  of  unusual  strength,  this  is  not 
unlike  the  order  for  spirits  of  unusual  strength,  or  cloth  of  unusual 
weight  or  fineness,  or  peculiar  color,  and  does  not  change  the  na- 
ture of  the  transaction.  Nor  does,  it  imply  a  request  that  the 
goods  should  be  carelessly  or  improperly  packed,  or  that  there 
should  be  any  neglect  to  give  such  notice  to  the  carriers  as  would 
be  proper.  If  nothing  was  said  on  these  subjects,  it  would  be 
implied  that  the  packing  and  whatever  else  was  proper,  including 
notices  an<l  directions,  should  be  properly  attended  to. 

It  being  the  duty  of  the  senders  to  give  proper  notice  of  the 
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character  of  the  goods  to  the  carrier,  the  question  arises  whether 
it  was  also  the  duty  of  the  consignee  to  give  such  notice.  There 
is  no  authority  for  holding  him  to  be  thus  liable,  and  it  would  be 
useless  and  unreasonable  to  require  it  of  him.  It  should  be  given 
at  or  about  the  time  of  offering  him  the  goods.  The  consignee  is 
not  likely  to  know  the  time,  especially  if  he  lives  at  a  distance ; 
nor  is  he  likely  to  know  what  articles  may  be  sent  together ;  nor 
is  there  any  occasion  to  send  an  additional  notice,  it  being  the 
duty  of  the  consignor  to  give  notice.  In  this  case  it  is  not  alleged 
that  the  Shanlys  requested  the  consignors  to  neglect  any  duty 
or  conceal  any  fact,  and  there  is  no  ground  to  hold  them  respon- 
sible for  the  negligence  or  improper  conduct  of  the  other  defend- 
ants. 

[In  the  second  case  we  give  only  so  much  of  the  opinion  as 
refers  to  the  point  not  made  in  the  first.] 

Chapman,  C.  J.  [After  disposing  of  various  grounds  of  de- 
murrer by  reference  to  the  foregoing  opinion.] — The  fourth  cause 
of  demurrer  assigned  alleges  that  it  appears  from  the  plaintiff's 
writ  and  declaration  that  the  plaintiff  has  received  full  compensa- 
tion for  all  the  damages  suffered  by  him,  and  that  the  Boston  and 
Albany  Railroad  Company  have  paid  him,  and  sue  in  his  name  to 
recover  back  the  amount  so  paid  by  them ;  and  the  defendants 
show  that  if  the  Boston  and  Albany  Railroad  Company  have  paid 
said  damages  to  the  plaintiff,  it  was  because  their  negligence  had 
rendered  them  liable  to  pay  him,  and  if  they  were  negligent  and 
liable  to  pay  him,  he  cannot  maintain  this  action.  This  statement 
includes  an  alleged  cause  of  demurrer,  and  an  argument.  It  is 
sufficient  to  say  in  respect  to  it,  that  the  writ  merely  alleges  that 
the  action  is  brought  for  the  benefit  of  the  Boston  and  Albany  Rail- 
road Company  as  assignees.  Thib  does  not  imply  any  fault  or 
liability  on  the  part  of  the  assignees.  The  assignment  may  have 
been  made  for  a  variety  of  reasons.  The  allegation  in  the  writ  is 
mere  surplusage ;  it  can  only  operate  as  a  notice  of  such  equitable 
rights  as  the  assignment  may  confer;  nor  is  the  allegation  in  the 
writ  mentioned  as  a  cause  of  demurrer. 

In  both  cases  the  demurrer  of  the  Shanlys  is  sustained,  and 
the  demurrers  of  the  other  defendants  are  overruled. 
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UniUd  State$  Circuit  Courty  Diitriet  of  Iowa. 
PAYSON,  Assignee,  v,  DIETZ. 

The  Circuit  Court  of  the  United  States  has  jurisdiction  of  a  common-law  or 
equity  action  brought  bj  an  assignee  in  bankruptcy  appointed  in  another  district 
where  such  assignee  ie  a  citizen  of  another  state,  and  the  defendant  is  a  citizen 
of  the  state  where  the  action  is  brought  and  the  amount  in  dispute  exceeds  the 
«ura  of  $500. 

Jurisdiction  of  the  state  and  federal  courts  as  affected  by  the  Bankruptcy  Act 
considered. 

The  petition  alleged  that  the  plaintiff  **  Joseph  R.  Payson, 
assignee  in  bankruptcy  of  the  Republic  Insurance  Company  of 
Chicago,  Illinois,  is  a  eitizen  of  the  state  of  TllinoiSy  and  that  the 
defendant  is  a  citizen  of  the  state  of  Iowa'' 

The  petition  then  proceeded  to  set  out  a  case  to  recover  of  the 
defendant  the  sum  of  $600,  the  amount  of  an  unpaid  assessment 
upon  stock  held  by  him  in  the  Republic  Insurance  Company. 
Among  other  averments  was  one  that  this  company,  by  reason  of 
losses  in  the  Chicago  fire,  was  unable  to  meet  its  debts  and  liabili- 
ties except  by  an  assessment  upon  its  stockholders ;  that  the  said 
company  had  been  adjudged  a  bankrupt  by  the  proper  District 
Court  in  Illinois ;  and  that  the  said  court,  after  notice  to  the 
stockholders,  ordered  the  assignee  to  make  upon  them  a  call  and 
assessment  for  the  whole  amount  d^e  and  unpaid  upon  their  stock. 

Defendant  moved  to  dismiss  the  petition  for  want  of  jurisdiction. 

n,  B,  AIUhj  Galusha  Parsons  and  (7.  ff.  Gatch,  for  the 
motion. 

H.  Scott  Howell^  Austin  Adams,  John  N.  Rogers  and  Joseph 
G.  Anderson,  against  the  motion. 

Dillon,  Circuit  Judge. — Since  the  amount  in  dispute  exceeds 
five  hundred  dollars,  and  the  plaintiff  is  a  citizen  of  Illinois, 
and  the  defendant  a  citizen  of  Iowa,  the  jurisdiction  of  this  court 
under  the  11th  section  of  the  Judiciary  Act  plainly  exists,  unless 
it  be  taken  away  by  the  provisions  of  the  Bankrupt  Act.  It  is 
admitted  that  there  is  no  express  provision  depriving  either  this 
court  or  the  state  courts  of  jurisdiction  of  actions  in  behalf  of 
assignees  in  bankruptcy.  It  is  argued,  however,  that  the  jurisdic- 
tion of  each  of  these  classes  of  courts  is  taken  away  as  a  neces* 
sary  or  implied  effect  of  the  jurisdiction  which  is  conferred  by  the 
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Bankrupt  Act  upon  the  District  Courts  of  the  United  States  as 
courts  of  bankruptcy.  It  is  claimed,  and  we  are  inclined  to  think 
correctly,  that  the  District  Courts  of  the  United  States  have  juris- 
diction by  reason  of  the  subject-matter  of  all  proceedings  in  bank- 
ruptcy, and  over  all  actions  by  assignees  in  bankruptcy  even 
though  such  actions  be  not  brought  in  the  District  Court 
where  the  proceedings  in  bankruptcy  are  pending;  and  that 
since  Congress  has  thus  established  bankruptcy  courts  through- 
out the  United  States  and  given  them  this  full  and  plenary  juris- 
diction, and  since  the  2d  section  of  the  Bankrupt  Act  prescribes 
that  the  Circuit  Courts  may  exercise  certain  specific  powers  and 
jurisdiction  in  bankruptcy  proceedings  and  actions,  the  conclusion, 
it  is  insisted,  is  a  necessary  or  legitimate  one,  that  it  was  the 
intention  of  Congress  that  all  jurisdiction  in  bankruptcy  cases 
should  be  exclusively  in  the  bankruptcy  courts,  except  so  far  as 
the  Bankrupt  Act  expressly  confers  such  jurisdiction  upon  the 
Circuit  Court. 

We  have  felt  the  force  of  the  argument  made  to  support  the 
exclusive  jurisdiction  of  the  District  Courts  in  all  actions  relating 
to  the  collection  of  the  assets  of  the  estate  and  in  all  other  ac- 
tions concerning  the  estate,  except  so  far  as  a  concurrent  jurisdic- 
tion is  vested  in  a  limited  class  of  cases  by  the  2d  section  in  the 
Circuit  Courts ;  but  upon  the  best  consideration  we  have  been  able 
to  give  to  this  view,  we  have  not  been  able  to  reach  the  conclusion 
that  it  is  sound. 

We  mention  briefly  some  of  the  reasons  which  sustain  the  juris- 
of  the  Circuit  Courts  in  actions  of  this  character. 

^urt,  where  the  jurisdiction  arising  from  citizenship 
exists,  is  a  ufWNijf  full  common-law  and  equity  powers.  In  this 
action  the  requisite  cit^en ship  does  exist,  and  the  cause  of  action 
is  not  one  created  by  the  IJankrupt  Act,  but  is  essentially  a  com- 
mon-law action  to  enforce  a  contract  against  the  defendant.  It  is 
true  that  the  assignee  claims  title  under  proceedings  in  bankruptcy, 
much  like  an  executor  under  procjeedings  in  the  Probate  Court,  but 
this  does  not  make  the  action,  properly  viewed,  a  proceeding  in 
bankruptcy.  With  the  consent  And  under  the  direction  of  the 
proper  bankruptcy  court,  there  is  r^o  reason  why  an  action  like 
this  should  not  be  enforced  either  in  the  state  court,  or  in  this 
court,  as  may  be  deemed  most  expediei^t.     Essentially  it  does  not 
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differ  from  actions  of  which  both  classes  of  courts  constantly  take 
cognisance  as  part  of  their  original  and  rightful  jurisdiction. 

2.  The  argument  against  the  jurisdiction  of  this  court  derives 
all  its  force  from  the  supposed  exclusive  jurisdiction  of  the  District 
Courts,  and  that  such  jurisdiction  is  exclusive,  both  of  the  state 
courts  and  of  this  court,  except  to  the  limited  extent  mentioned  in 
the  second  section  of  the  act. 

If  Congress  had  intended  by  the  first  section  of  the  act  to  make 
the  jurisdiction  of  the  District  Courts  exclusive  in  the  collection  of 
assets,  and  to  deprive  all  other  courts  of  jurisdiction  over  any 
action  by  or  against  assignees  in  bankruptcy,  it  would  have  been 
as  easy  as  it  would  have  been  natural  to  employ  language  to  ex- 
press this  purpose.  But  it  will  be  observed  that  the  word  exclusive 
as  descriptive  of  the  jurisdiction,  is  not  only  not  used,  but  seems 
to  have  been  carefully  avoided. 

3.  That  the  state  courts  are  not  deprived  of  jurisdiction  in  ordi- 
nary common-law  and  equity  suits,  simply  because  brought  by  the 
assignee  in  bankruptcy,  is  a  proposition  that  has  the  support  of 
many  well-reasoned  adjudications  made  both  under  the  Bankrupt 
Act  of  1841  and  the  present  act :  Wood  v.  Jenkins^  10  Met.  583 ; 
Stevens  v.  Savings  Bankj  101  Mass.  109,  1869 ;  Brown  v.  Hall, 
7  Bush  (Ky.)  69, 1869 ;  Winslow  v.  Clark,  2  Lansing  (N.  Y.)  877  ; 
Gilbert  v.  Priest,  7  Albarty  Law  J.'  119,  and  cases  cited:  Piper 
V.  Harmef,  5  Bank.  Reg.  252;  Mitchell  v.  Oreat  Works,  ^c,  2 
Story  C.  C.  668,  per  Story,  J. ;  In  re  Central  Bank,  6  Bank.  Reg. 
207,  per  Benedict,  J. ;  State  v.  Trustees,  5  Id.  471 ;  Carr  v.  Gale, 
3  Woodb.  &  Minot  C.  C.  64 ;  Lucas  v.  Morris,  1  Paine  C.  C. 
396 ;  1  Kent  Com.  379,  400. 

And  Mr.  Justice  Clifford,  in  the  able  judgment  in  which  he 
demonstrated  the  jurisdiction  of  the  several  District  Courts  of  thiB 
United  States  in  all  matters  and  cases  in  bankruptcy  expressly  ad- 
mits that  "  State  courts  may,  doubtless,  exercise  concurrent  juris- 
diction with  the  Circuit  and  District  Courts  in  certain  cases  growing 
out  of  proceedings  in  bankruptcy :"  Sherman  v.  Bingham,  7  Bank. 
Reg.  497.  And  if  these  courts  may  exercise  a  concurrent  juris- 
diction in  any  event,  it  would  seem  to  be  in  cases  where  the  assignee 
with  the  consent  or  concurrence  of  the  bankruptcy  court  resorted  to 
them  for  the  ordinary  purpose  of  collecting  the  assets  of  the  estate. 

Assuming  the  decisions  in  favor  of  the  concurrent  jurisdiction 
of  the  state  courts  in  certain  classes  of  action  by  assignees  in  bank- 
ruptcy to  be  correct,  it  would  be  an  anomalous  result  and  one  which 
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we  can  hardly  suppose  Congress  intended,  viz.:  That  the  state 
courts  should  exercise  their  general  concurrent  jurisdiction,  if  the 
assignee  should  desire  to  resort  to  them,  but  that  this  court  should 
not  exercise  its  like  jurisdiction. 

4.  The  jurisdiction  of  this  court  under  the  Judiciary  Act  is  plain. 
Repeals  by  implication  are  not  favored.  Jurisdiction  plainly  con- 
ferred upon  one  court  cannot  be  taken  away  by  mere  aflSrmative 
legislation  conferring  like  jurisdiction  upon  another  court.  Speak- 
ing of  this  subject  an  eminent  judge  holds  this  language:  ''  There 
is,  I  think,  no  instance  in  the  whole  history  of  the  law,  where 
the  mere  grant  of  jurisdiction  to  a  particular  court,  without  any 
words  of  exclusion,  has  been  held  to  oust .  any  other  court  of  the 
powers  which  it  before  possessed:''  Bronson,  J.,  Delafield  v.  The 
State  of  Illinois,  2  Hill  159. 

For  these  reasons  the  motion  is  denied. 

LovB,  J.,  concurred. 


Supreme  Court  of  Neto  Jersey, 

THE  STATE  and  Others  v.  PRITCII  ARD  and  Others. 

CoDviction  of  an  infamoas  crime  dpes  not  ipso  facto  work  such  a  forfeiture  of 
public  office  as  to  make  the  office  Tacamt. 

The  right  to  remove  a  state  officer  for  misbehavior  in  office  does  not  appertain 
to  the  executive. 

Such  act  is  judicial  and  belongs  to  the  Court  of  Impeachments. 

Certain  police  commissioners  of  Jersey  City,  appointed  by  statute,  having  been 
convicted  upon  indictment  of  conspiracy  to  cheat  the  citv  and  the  governor  hay- 
ing declared  their  offices  to  be  thereby  vacated,  and  havmg  appointed  their  suc- 
cessors, held  that  such  executive  action  was  illegal  and  void. 

,  Certain  members  of  the  Board  of  Police  Commissioners  of  Jer- 
sey City  having  been  convicted  in  a  criminal  court  of  a  conspiracy 
to  defraud  the  city  by  means  of  their  oflSce,  the  governor  declared 
and  adjudged  the  offices  of  such  convicts  to  be  vacant;  and,  ac- 
cordingly, appointed  their  successors. 

The  commissioners  being  advised  by  their    counseP  that  the 

'  The  following  is  the  opinion  of  City- Attorney  Lewis,  which  is  now 
sustained  by  the  court : — 

Jersey  City,  N.  J.,  July  18th  1872. 
To  the  Board  of  Police  QmmiiMioners  of  Jeruy  City : — 

Gentlemen  : — Pursuant  to  a  resolution  passed  by  your  board  July 
13th  iDSt,  referring  the  opinion  of  the  Attorney-GeuerAl  of  the  state. 
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removal  was  void  for  want  of  authority  in  thej  governor,  continued 
to  occupy  the  office,  whereupon  this  information  in  the  nature  of 
a  quo  warranto  was  sued  out  by  the  state  and  the  governor*s 
appointees. 

respecting  the  offices  of  certain  of  the  Police  Commissioners,  to  the  City 
Attorney  of  Jersey  City,  and  requiring  his  opinion  in  writing  in  refer- 
ence thereto,  I  have  considered  the  same,  and  with  great  deference 
and  respect  for  the  eminent  legal  ability,  learning  and  attainments  of  the 
Attorney-General,  permit  me  to  say,  that  after  a  careful  and  laborious 
examination  of  the  books,  I  have  been  unable  to  find  a  single  precedent 
or  authority,  ancient  or  modern,  to  warrant  the  opinion  that  the  convic- 
tion of  the  Police  Commissioners  of  Jersey  City,  and  sentence  thereon, 
as  the  record  now  stands,  and  without  any  farther  proceedings,  make 
vacant  their  offices. 

This  is  the  position  taken  in  the  Attorney-Generars  opinion  to  the 
governor,  that  the  office  of  each  of  the  Police  Commissioners — Messrs. 
Ezekiel  M.  Pritchard,  Thomas  Edmonson,  Thomas  A.  Gross,  Frederick 
A.  Goetze  and  Isaiah  Button — "  was  forfeited  and  vacated  by  the  com- 
mission of  a  crime/'  which,  it  is  said,  is  both  ^^  infamous  and  against 
the  duty  of  the  office.''  And  further,  the  opinion  liolds  that  this  *•*■  for- 
feiture and  continued  vacancy"  is  duly  established  by  the  record  evi- 
dence (except  in  the  case  of  HuttOD,  whose  office  expired  by  limitation, 
and  was  filled  by  the  joint  meeting  before  the  evidence  of  the  forfeiture 
and  vacancy  of  his  office  existed). 

It  is  noticeable  that  not  an  authority  is  cited  by  the  Attorney-Gene- 
ral to  sustain  the  position  taken  in  the  opinion,  that  by  the  commission 
of  the  crime,  the  office  was  not  only  forfeited  but  actually  vacated  and 
continued  vacant. 

Assuming  that  such  a  crime  as  alleged  has  been  committed,  in  my 
opinion,  neither  the  commission  of  the  crime,  nor  conviction  and  sen- 
tence thereon,  by  the  Court  of  Oyer  and  Terminer,  without  some  fur- 
ther proceeding,  make  the  ofi&oes  of  these  commissioners  vacant. 

How  can  these  offices  be  considered  vacant  while  the  commissioners 
(except  Hutton)  actually  hold  and  occupy  their  offices  and  discharge  the 
duties  of  the  same  ?  HeU,  in  the  case  of  Johmton  v.  Wilson,  2  N. 
Hamp.  202,  that  an  office  once  filled  cannot  be  considered  vacant,  until 
the  term  expires,  or  until  the  death,  resignation  or  removal  of  the  per- 
son appointed. 

It  is  well  stated  in  the  opinion  under  consideration,  that  "  the  statute 
of  March  31st  1871,  which  appoints  the  commissioners,  is  a  record  of 
the  highest  solemnity."  The  qualifications  for  office  under  this  act, 
found  in  section  4,  are,  '^  that  every  person  holding  any  office  created  by 
this  act,  shall  at  the  time  of  his  election  or  appointment  be  a  citizen  of 
the  United  States,  and  have  been  a  resident  of  Jersey  City  for  one  year 
at  least,"  and  these  are  the  only  qualifications  required  by  the  act,  ex- 
cept in  case  of  a  vacancy  to  be  filled  by  the  governor,  '^  by  the  appoint- 
ment of  a  suitable  and  discreet  citizen  of  Jersey  City." 

There  is  no  provision  made  in  this  act  for  their  removal  from  office  for 
any  cause  whatever. 

It  is  true  that  this  conviction  in  question  disqualifies  these  particular 
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The  opinion  of  the  Court  was  delivered  by 

Beasley,  C.  J. — The  question  to  be  resolved  in  this  case  is  an 
important  one,  touching  as  it  does  the  authority  of  the  chief  execu- 
tive officer  of  the  state,  and  involving,  in  a  material  particular,  the 

persons  coDvicted,  from  being  witnesses,  and  it  is  not  because  they  are 
Commissioners  of  Police,  but  because  of  a  statute  expressly  excluding 
them  by  its  terms  of  disqualifications:  Nixon's  Digest,  1039,  paragraph 
1.     An  act  concerning  witnesses. 

It  is  also  true  that  they  lose  the  elective  franchise  while  this  convic- 
tion stands  against  them,  and  this  is  not  because  of  the  conviction  inde- 
pendently considered,  but  by  virtue  of  an  express  provision  of  the  Con- 
sfittUion  of  this  state — Article  2,  section  1 — which  declares  that  no 
^'  person  convicted  of  a  crime  which  now  excludes  him  from  being  a 
witness,  unless  pardoned  or  restored  by  law  to  the  right  of  suffrage,  shall 
enjoy  the  right  of  an  elector/' 

The  right  to  vote  is  one  of  the  incidents  of  citizenship,  but  to  be 
debarred  of  this  right  does  not  destroy  one's  citizenship. 

And  as  voting  at  an  election  and  testifying  as  a  witness  are  not  among 
the  duties  of  the  Police  Commissioners  as  set  forth  in  the  charter  of 
Jersey  City,  it  does  not  follow,  as  a  matter  of  course,  that  being  de- 
barred of  these  particular  privileges  necessarily  disqualifies  them  from 
discharging,  or  the  ability  to  discharge,  their  duties  as  such  commis- 
sioners. 

While  the  statutes  of  the  state  make  no  provision  for  the  removal 
from  office  of  a  person  convicted  of  a  crime,  there  is  an  express  provi- 
sion in  the  Constitution  of  the  state,  for  the  impeachment,  trial  and 
removal  from  office,  of  the  '^  governor  and  all  other  civil  officers,  under 
this  state,"  for  misdemeanor  in  office.  This  provision  embraces  these 
commissioners,  because,  being  appointed  by  joint  meeting,  they  are  espe- 
cially "  civil  officers  under  the  state,"  their  acts  subject  to  review,  and 
themselves  subject  to  removal  by  the  legislature. 

There  are  rules,  rights  and  regulations  appertaining  to  an  office  by 
appointment,  which  are  not  applicable  to  an  elective  office. 

These  commissioners  being  appointed  (not  elected)  by  a  solemn  act 
of  the  legislature,  which  made  no  provision  for  their  removal  for  misde- 
meanor in  office,  but  under  a  constitution  which  made  express  provmon 
for  such  removal,  it  is  their  right  to  require  the  provisions  of  the  Con- 
stitution to  be  complied  with  before  they  suffer  removal  for  misdemeanor, 
and  I  seriously  question  if  they  can  be  removed  before  the  expiration 
of  their  term  of  office,  in  any  other  way  than  this  lawfully,  except  by 
another  enactment  of  the  legislature,  by  resignation  or  by  death. 

Next,  let  us  consider  what  are  the  powers  of  the  governor  under  the 
statute  f  The  charter  gives  him  power  to  fiU  any  vacancy  occurring  in 
this  Hoard  of  Police  Commissioners  (after  the  final  adjournment  of  the 
legislature),  but  it  gives  him  no  power  to  m/tke  a  vacancy,  or  even  to 
declare  that  a  .vacancy  exists.  And  should  the  governor  decide  that  a 
vacancy  exists,  and  grant  a  commission  to  fill  such  supposed  vacancy,  it 
would  not  be  conclusive  upon  the  rights  of  the  incumbents :  See  Pa^e 
V.  Hardin^  8  B.  Mon.  6t8.  But  the  governor  has  jurisdiction  in  the 
matter,  to.  make  an  appointment  only  when  there  is  an  actual^  not  a  sup- 
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tenure  of  public  office.  Such  a  subject  very  manifestly  required, 
and  has  received  a  careful  and  deliberate  consideration  on  the  part 
of  the  court. 

The  inquiry  is  whether  by  the  conviction  of  these  criminals,  or 

poBed  vncancy.  It  is  held  to  be  a  settled  principle,  that  where  the  power 
to  appoint  to  office  (as  in  the  present  case  of  the  legislature)  has  been 
exercised,  any  subsequent  appointment  (as  is  proposed  for  the  governor) 
must  be  void,  unless  the  prior  incumbent  has  been  removed  and  the 
office  become  vacant:  Vide  Thomas  v.  BurniSy  23  Miss.  (1  Gush.)  550, 
cited  in  12  U.  S.  Digest. 

But  suppose  it  be  claimed  that,  notwithstandiog  the  Constitution  pro- 
vides the  mode  of  removal,  and  no  other  mode  is  provided  in  the  act,  yet 
the  commissioners  may  be  removed  by  the  court  on  conviction  of  a  crime. 
Then  it  is  submitted  that  the  sentence  and  record  of  the  court  in  this 
case  show  no  order  of  removal  or  judgment  of  ouster. 

It  should  be  observed  still  further,  that  the  indictment  on  which  con- 
viction was  had  was  against  individual  commissioners,  and  not  against 
their  office,  and  the  trial  was  not  whether  they  should  be  deprived  of  their 
office,  but  whether  they  were  guilty  in  manner  and  form  as  charged.  So 
far  then  as  concerns  their  right  to  continue  in  the  possession  of  their 
offices,  the  proceeding  on  indictment  can  be  considered  only  as  collateral. 

In  Commonwealth  v.  Combs ^  56  Penn.  St.  436,  it  was  Iield  that  where 
an  officer  is  acting  under  apparent  authority  of  an  act  of  legislature  (as 
these  commissioners  are),  his  title  to  the  office  cannot  be  assailed  col- 
Utter aJJ y : 

In  SatterUe  v.  San  Francisco^  23  Cal.314,  the  court  held  that  an  officer 
who  has  entered  on  the  discharge  of  his  duty,  is  an  officer  defacto^  and 
his  eligibility  cannot  be  inquired  into  in  collateral  proceedings. 

It  is  considered,  then,  that  the  question  of  title  to  the  office  can  only 
be  tried  by  a  direct  proceeding  instituted  for  the  purpose :  1  Pennsyl. 
297 ;  42  Ala.  401  j  25  Ark.  336  j  7  Johns.  (N.  Y.)  549. 

These  commissioners  being  in  possession  of  their  office,  and  perform- 
ing its  duties,  and  clanning  the  right  to  it  under  color  of  un  appototment 
by  the  joint  meeting,  are  officers  dtfojcto  until  removed  by  some  coip po- 
tent authority  in  a  direct  proceeding  for  that  purpose :  See  CarUton  v. 
People,  10  Mich.  250;  48  Maine  79. 

In  the  case  of  Regina  v.  Baines,  in  Queen  Anne's  reign  in  1706,  re- 
ported in  2  Lord  Raymond  1265,  and  frequently  referred  to  in  the 
books,  the  clerk  of  the  peace  was  removed  from  office  by  the  justices  by 
an  order  on  complaint  made,  &c.,  for  misdemeanor.  But  this  was  under 
a  statute  providing  for  such  removal,  and  on  a  review  of  these  proceed- 
ings upon  certiorari  as  to  the  sufficiency  of  the  complaint  and  order,  the 
court  above  being  divided,  the  question  went  before  all  the  judges  of 
England  at  Sergeant's  Inn,  where  the  matter  being  again  heard  in 
Trinity  Term,  the  order  of  removal  being  adjudged  ill,  was  thereupon 
quashed  by  the  Court  of  King's  Bench  :  See  also  11  Coxe  93;  1  Burrows 
537,  2  Dur.  &  East  773. 

In  Bacon's  Abridgment  I  find  it  laid  down,  that  whenever  an  officer, 
who  holds  an  office  by  appointment,  commits  a  forfeiture,  he  cannot 
regularly  be  turned  out,  without  a  scire  faciaSj  or  inquest  of  office,  nor 


Digiti 


zed  by  Google 


518  THE  STATE  p.  PRITCHAUD. 

by  the  adjudication  of  the  governor,  these  oflSces  became  vacant, 
for  if  this  was  so  the  appointment  of  substitutes  was  admittedly 
proper  under  the  statute. 

There  are  two  points  for  inquiry  then ;  first,  does  a  public  oflSce, 
by  the  mere  fact  of  the  malfeasance  of  the  incumbent  with  respect 
to  it,  and  anterior  to  any  judicial  judgment  upon  the  subject,  be- 
come forfeited  ?  and  second,  if  such  forfeiture  does  not  thus  occur, 
can  the  governor  of  the  state  adjudge  the  question  and  declare  a 
vacancy  f 

At  the  hearing  in  this  court  the  counsel  for  the  relators  strongly 
pressed  the  conclusioBr  that  inasmuch  as  a  conviction  of  the  crime 
of  conspiracy,  by  force  of  the  act  concerning  witnesses,  incapaci- 
tates the  convict  from  being  a  witness  in  a  judicial  proceeding,  and 
in  consequence  thereof,  the  Constitution  prohibits  such  convict  from 
enjoying  the  right  of  suffrage,  that  as  a  necessary  result,  there  was 
a  deprivation  also  of  the  prerogative  to  hold  office.  But  this,  I 
think,  is  a  manifest  non  $equittir.  Because  as  a  punishment  the 
law  has  denounced  a  loss  of  two  of  the  rights  of  citizenship,  it 

can  he  be  said  to  be  completely  ousted  or  discharged,  without  a  writ  of 
discharge,  for  his  right  appearing  of  record  the  same  mast  be  defeated 
by  matter  of  as  high  a  nature.     (Various  References  are  there  given.) 

It  seems  to  be  a  well-settled  principle  also,  that  while  an  offioer  holds 
an  office  de/actOy  his  acts  and  doings  therein  will  be  deemed  good,  both 
as  regards  the  public  and  third  parties :  See  9  Mass.  231,  2  Ohio  410, 
and  a  large  number  of  cases  in  point,  cited  in  Bacon's  Abridgment. 

It  is  proper  to  observe,  that  the  Constitution  not  only  provides  for  im- 
peachment, but  also  provides  that  the  '*  party  convicted  shall  neverthe- 
less be  liable  to  indictment,  trial  and  punishment,  according  to  law." 
The  sole  purpose  of  the  impeachment  is  to  remove  from  office,  and  to 
disqualify  the  party  convicted.  The  object  of  the  indictment,  as  spoken 
of  in  the  Constitution,  is  punishment  simply. 

Still,  if  it  be  urged  that  the  record  of  conviction  on  indictment 
works  a  forfeiture  of  office,  yet  I  cannot  escape  the  conclusion,  that  to 
render  the  office  actually  vacant,  there  must  be  a  direct  and  additional 
proceeding  in  the  nature  of  an  ouster,  by  inquisition  of  office,  scire 
facias  or  the  like. 

Conviction  and  sentence  by  the  Oyer  and  Terminer,  may  possibly  be 
held  by  the  Supreme  Court  hereafter,  to  be  grounds  for  removal,  but 
these  of  themselves,  it  is  submitted,  do  not  vacate  the  office,  independ- 
ent of  any  proceedings  for  that  purpose. 

So  that  whether  the  offices  of  these  commissioners  can  only  be  vacated  ■ 
by  the  legislature,  or  may  be  vacated  by  sufficient  proceedings  in  a  court 
of  competent  jurisdiction,  from  my  researches,  I  am  constrained  to  hold 
to  the  opinion  that  *'  no  vacancy"  exists  as  yet  within  the  meaning  of 
the  act,  of  the  spirit  of  the  Constitution,  and  that  these  commissioners, 
who  are  now  in  possession,  and  discharging  the  duties  of  their  office, 
are,  and  remain,  the  lawful  incumbents  until  lawfully  removed. 

Kespeotfully  submitted, 
Wm.  a.  Lewis,  City  Attorney. 
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docs  not  follow  that  a  third  right  is  to  be  withheld  from  the  delin- 
quent. Indeed,  the  reverse  result  is  the  reasonable  deduction; 
because  it  is  clear  on  common  principles  that  no  penalty  for  crime 
but  that  which  is  expressly  prescribed  can  be  exacted.  The  fact 
that  severely  penal  consequences  are  annexed  by  statute  to  the 
commission  of  a  breach  of  law,  cannot  warrant  the  aggravation  by 
the  judicial  hand,  of  the  punishment  prescribed.  In  this  case,  it 
is  impossible  for  this  court  to  say,  to  these  officials,  that  in  conse- 
quence of  their  crime,  the  statute  declares  that  they  cannot  be 
witnesses,  and  that  the  Constitution  deprives  them  on  the  same 
grounds  of  the  right  to  vote,  and  that  therefore  the  law  inflicts 
upon  them  a  forfeiture  (^  office.  It  may  well  be  that  the  pro- 
vision would  be  both  just  and  expedient  which  should  dechure  that 
the  conviction  of  any  official  delinquency  should,  ipsofacto^  work 
a  forfeiture  of  the  office  which  had  been  so  abused.  It  is  possible 
that  the  legislature,  upon  attention  being  called  to  the  subject, 
might  pass  an  act  with  such  an  aspect ;  but  all  that  the  court  can 
say  is  that  no  such  law  is  now  in  existence.  The  punishment  of 
the  crime  of  conspiracy  is  definitely  fixed  by  the  Constitution  and 
by  the  statute ;  no  addition  can  be  made  to  this  measure  except 
with  the  legislative  sanction.  The  severity  of  the  present  punish- 
ment may,  indeed,  denote  that  the  crime  is  of  a  high  grade ;  but 
that  fact  leaves  the  question  at  issue  to  be  solved,  whether  a  con- 
viction of  any  crime  operates  in  the  absence  of  any  adjudication 
to  that  effect,  and  without  express  statutory  provision,  so  as  to 
forfeit  an  office  as  a  legal  result.  I  do  not  think  the  present  ap- 
plication can  stand  on  this  first  ground. 

In  the  second  place,  the  counsel  of  the  relators  in  support  of 
their  side  of  the  case,  appealed  to  the  rules  of  the  common  law, 
insisting  that  according  to  the  usages  of  that  system  the  king 
could  seize  upon  a  public  office  on  the  ground  that  it  had  been  for- 
feited by  misconduct.  But  I  have  not  found  that  the  cases  with 
which  the  court  was  favored,  sustain  the  royal  prerogative  to  so 
wide  an  extent  as  is  claimed  in  this  proposition.  Indeed,  among 
nil  the  cases  that  I  have  examined,  I  find  no  exemplification  of  the 
exercise  of  such  an  act  of  authority.  On  the  contrary,  it  seems  to 
me  quite  clear  that  the  removal  of  an  officer,  holding  for  a  definite 
term,  by  the  sovereign,  mere  motUy  on  the  plea  of  misbehavior, 
would  have  been  a  plain  usurpation.  I  can  find,  nowhere,  any 
trace  of  such  a  right  having  been  claimed.  And  when  we  con- 
sider that  some  of  the  offices  under  that  government  were  held  for 
life,  and  others  in  fee,  and  that  most  of  them  have  ever  been  re- 
garded as  property  of  great  value,  it  would  certainly  be  matter  of 
surprise  if  we  found,  in  a  system  in  which  all  valuable  interesis 
are  so  jealously  guarded,  that  franchises  of  such  moment  should 
be  liable  to  divestment  on  the  arbitrary  judgment  of  the  monarch. 
If  such  a  despotic  power  had  existed,   it  would   have  left  very 
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abundant  indications  of  its  abuse  during  the  reigns  which  are 
memorable  for  little  else  than  the  oppression  of  the  subject,  and 
the  rapacity  of  the  ruler.  But  neither  in  the  history  of  the 
nation  nor  in  the  judicial  decisions,  do  we  perceive  any  marks  of 
the  possession  by  the  sovereign  of  such  a  prerogative.  But  to 
the  reverse,  it  will  be  found  that,  in  this  respect,  as  in  all  others, 
the  rights  of  the  office-holder  were  carefully  protected,  and  that 
he  could  not  be  deprived  of  them  except  by  due  process  of  law. 
The  method  of  proceeding  against  a  delinquent  official  was  thus : 

When  a  question  arose  whether  an  office  was  forfeited,  so  that 
the  king  was  entitled  to  possession  of  it,  an  inquest  of  office  was 
instituted,  which,  we  are  told,  was  an  inquiry  made  by  the  ^ng's 
officer,  -his  sheriff,  coroner  or  escheator,  virttUe  offieiij  or  by  wyit 
to  them  sent  for  that  purpose,  or  by  commissioners  specially  ap- 
pointed. '^  These  bequests  of  office,"  says  Blackstone,  3  Com., 
ch.  17,  '^  were  devised  by  law  as  an  authentic  means  to  give  the 
king  his  right  by  solemn  matter  of  record,  without  which  be,  in 
general,  can  neither  take  nor  part  from  anything.  For  it  is  a  part 
of  the  liberties  of  England,  and  greatly  for  the  safety  of  the  sub- 
ject, that  the  king  may  not  enter  upon  and  seize  any  man's  pos- 
session upon  bare  surmises,  without  the  interv^ition  of  a  jury.*' 
If  such  inquisition  resulted  favorably  to  the  pretensions  of  the 
king,  he  could  at  once  enter  into  the  possession  of  the  office.  But 
such  action  was  far  from  concluding  the  rights  of  the  office-holder. 
He  held  his  franchise  bv  letters  patent,  and  these  could  not  be 
annulled  except  by  judicial  decision.  The  authority  just  vouched 
tells  us  that  where  the  patentee  hath  done  any  act  that  amounts 
to  a  forfeiture  of  the  grant,  the  remedy  to  repeal  the  patent  is  by 
scire  facias  out  of  Chancery.  This  latter  process  could  be  brought 
by  the  king,  in  order  to  resume  the  thing  granted,  or  if  the  rights 
of  a  subject  were  involved,  the  king  was  bound  upon  petition  to 
allow  the  use  of  this  remedy.  And  we  have  high  authority  for 
the  proposition  that  where  a  common  person  is  obliged  to  bring 
his  action,  there  upon  an  inquisition  or  office  found,  the  king  is  put 
to  his  scire  facias:  9  Rep.  96. 

And  it  is  important  that  the  nature  of  this  proceeding  by  scire 
facias  should  be  noted.  This  process  was  an  original  writ  issuing 
out  of  Chancery,  and  could  be  made  returnable  into  the  King's 
Bench.     It  was  required  to  be  founded  on  some  matter  of  record. 

In  point  of  form  the  scire  facias  recited  the  patent,  and  set 
forth  tne  grounds  of  forfeiture. 

On  the  return  of  the  writ  the  def^dant  could  appear,  and  if 
the  matter  alleged  was  not  sufficient  for  the  repeal  of  the  patent, 
hp  could  demur,  or  he  could  deny  the  facts  stated,  in  which  latter 
event  the  issue  was  sent  as  in  common  cases  to  be  tried  by  a  jury. 

Nor  was  the  office-holder  remediless  in  case  the  king,  upon  office 
found,  went  into  possession  of  the  franchise,  and  refrained  from 
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issuing  a  9cire  facias  to  repeal  the  patent.  "  In  order  to  avoid 
the  possession  of  the  Crown  acquired  by  the  finding  of  such  oflSce," 
the  language  is  again  that  of  Sir  William  Blackstone,  ^'  the 
subject  may  not  only  have  his  petition  of  right,  which  discloses 
new  facts  not  found  by  the  oflSce,  and  his  monstrans  de  droits  which 
relies  on  the  facts  as  found ;  but  also  he  may  (for  the  most  part) . 
traverse  or  deny  the  matter  of  fact  itself,  and  put  it  in  a  course 
of  trial  by  the  common-law  process  of  a  court  of  chancery,  yet 
still,  in  some  special  cases,  he  hath  no  remedy  left  but  a  mere  pe- 
tition of  right.  These  traverses  as  well  as  the  monstrans  de  droits 
were  greatly  enlarged  and  regulated,  for  the  benefit  of  the  sub- 
ject, by  the  statute  before  mentioned  and  others." 

That,  by  force  of  the  English  law,  the  king  could  not  take  into 
his  hands  on  his  own  judgment  an  ofiBce  on  the  ground  in  question, 
is  abundantly  shown  in  all  the  line  of  adjudications  relating  to  the 
subject.  There  is  a  long  array  of  such  cases,  systematically  ar- 
ranged by  Lord  Coke,  in  Sir  George  ReyneVs  Case^  9  Rep.  95. 

Nor  does  the  case  of  Sir  John  Savage^  which  was  much  pressed 
upon  the  argument  by  the  counsel  of  the  relators,  gainsay  the 
principle  above  enunciated.  For  this  decision  2  Dyer  151  was 
referred  to,  but  this  account  is  too  meagre  to  be  perspicuous,  and 
the  point  and  grounds  of  judgment  can  be  made  intelligible  only 
by  a  reference  to  the  narration  in  Keilway  194.  This  report  is  in 
Norman  French,  and  any  gentleman  who  has  (perhaps)  improved 
a  part  of  his  leisure  in  acquiring  an  insight  into  that  unclassic 
jargon,  will  find  that  the  subject  of  inquiry  was  this :  The  de- 
fendant was  sheriff  of  Worcester,  and  an  information  was  exhibited 
in  the  King's  Bench  showing  his  title,  and  reciting  that  the  Com- 
missioners of  Oyer  and  Terminer  had  found  that  he  held  such 
office  by  letters  patent  in  fee ;  that  certain  persons  charged  with 
felony  had  been  committed  to  his  custody  whom  he  had  *'  wilfully 
and  feloniously"  suffered  to  escape.  The  information  then  stated 
that  for  this  cause  the  king  had  taken  possession  of  the  office. 
After  these  averments  then  followed  a  statement  that  upon  these 
facts  a  scire  facias  had  been  awarded,  setting  forth  these  matters, 
and  directing  the  defendant  to  appear  and  show  cause  wherefore 
^^our  letters  patent  aforesaid,  &c.,  should  not  be  annulled,  revoke<l 
and  cancelled."  To  this  information  the  defendant  appeared  and 
pleaded,  and  two  of  the  questions  mooted  and  decided  were  whether 
the  Commissioners  of  Oyer  and  Terminer  could  hold  an  inquest 
of  office,  and  whether  the  finding  of  two  indictments  for  miscon- 
duct in  office  was  equivalent  to  finding  a  forfeiture,  and  the  court 
held  in  the  affirmative  on  both  points.  Lord  Coke,  in  Sir  George 
ReyneVs  Case,  just  cited,  refers  to  this  decision  as  establishing  the 
rule  that  ^^  two  matters  of  record  shall  amount  to  an  office."  This 
authority,  therefore,  which  seems  to  be  somewhat  anomalous,  falls 
short  of  giving  support  to  the  proposition  that  an  indictment  and 
Vol.  XXI.— 34 
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conviction  would  have  justifie<I  the  seizure  of  an  office  on  the  part 
of  the  English  sovereign.  "An  information,  or  an  indictment  for 
an  offence  which  is  a  cause  of  forfeiture,  and  a  conviction  on  it," 
is  given  by  Baron  Comyns,  as  the  foundation  for  a  8eire  facias  to 
repeal  letters  patent ;  but  no  authority  has  been  adduced,  nor,  as 
.is  believed,  can  be  found  to  the  effect  that  such  proceedings  will 
in  themselves  justify  the  resumption  of  the  official  franchise,  with- 
(»ut  suit,  by  the  monarch. 

The  result  to  which  therefore  I  am  led  is,  that  even  on  the 
assumption  that  the  modes  of  proceeding  with  respect  to  forfeited 
offices  are  identical  in  this  state  with  those  which  were  established 
in  use  under  the  English  government,  nevertheless  the  defendants 
in  this  case,  under  the  circumstances  stated  in  the  pleadings,  could 
not  lawfully  be  put  aside  from  their  official  positions  on  the  ground 
which  thus  far  has  been  the  subject  of  discussion.  It  has  appeared 
that  an  indictment  and  conviction  are  not  equivalent  to  ^n  inquest 
of  office,  and  that  consequently  the  king,  in  such  a  condition  of 
things,  could  not  have  entered  and  ousted  the  office-holder  from 
the  possession.  If  this  is  so,  it  conccdedly  must  follow  that  such 
power  does  not  reside  in  the  executive  of  this  state. 

But  my  consideration  of  the  questions  involved  in  this  inquiry 
has  also  entirely  satisfied  me  that  there  is  not  the  least  propriety 
in  the  assumption  that  the  authority  of  our  executive  over  public 
officers  is  at  all  comparable  with  that  of  the  English  king.  And  I 
have  stated  the  common-law  mode  of  proceeding  with  regard 
to  official  misbehavior,  not  because  I  think  such  mode  applicable 
to  our  political  system,  but  for  the  purpose  to  some  extent  at  least 
of  showing  its  discordance  with  such  system.  The  very  ground- 
work of  the  common-law  practice  is  wanting  with  us.  At  common 
law  the  theory  was,  that  the  king  was  the  head  and  fountain  of  all 
office.  An  office  was  considered  a  royal  franchise  in  the  hands  of 
a  subject.  In  legal  contemplation  the  incumbent  held  directly 
from  and  under  the  Crown,  one  of  the  implied  conditions  of  such 
holding  being  that  the  duties  of  the  office  should  be  properly  dis- 
charged. It  was  hence  the  natural  product  of  this  theory  that  if 
such  condition  was  broken,  he  who  had  granted  could  retake  the 
gift  into  possession.  It  stood  upon  the  footing  of  other  species  of 
property  growing  out  of  conditional  grants.  Out  of  jealousy  of  the 
royal  power,  the  free  genius  of  the  common  law  declared  a  dis- 
ability in  the  king  to  enter  upon  the  office  without  a  finding  of 
this  condition  having  been  broken  by  an  inquest  of  office.  But 
still  the  principle  was  recognised,  although  put  under  a  check, 
that  the  power  of  appointment  involved,  as  an  apt  incident  or  con- 
venient supplement,  the  right  to  supervise  and  remove.  In  ad<H- 
tion  to  this,  the  king  had  originally  sat  a^  the  supreme  judge  in 
the  aula  regia^  and  hypothetically  at  least  continued  to  be  the 
chief  administrator  of  the  laws  and  dispenser  of  justice.     It  con- 


Digiti 


zed  by  Google 


THE  STATE  v.  PRITCHARD.  523 

sistently  resulted  that  a  ruler,  clothed  with  such  powers  as  these, 
should,  subject  to  the  limitations  already  defined,  be  also  invested 
with  the  superi^i tendency  over  public  offices.  Every  officer  was  the 
deputy  of  the  sovereign ;  the  condition  of  the  tenure  was  good 
behavior,  and  on  the  breach  of  such  condition  the  king,  as  the 
general  patron  of  official  franchise,  and  the  representative  of  the 
public  interests,  was  empowered,  in  the  mode  prescribed  by  the 
law,  to  have  a  forfeiture  of  the  office  declared. 

But  none  of  these  royal  prerogatives,  which  so  appropriately 
embrace  an  absolute  control  over  all  public  offices,  are  to  be  found 
among  the  powers  which  go  to  make  up  the  authority  of  the  execu- 
tive of  this  state.  Neither  theoretically  nor  in  practice  is  the 
executive  the  fountain  of  office.  Nor  are  public  offices  franchises 
of  the  executive,  nor  does  he  distribute  them  among  his  deputies. 
According  to  the  polity  of  this  Commonwealth,  all  public  office 
proceeds,  in  theory  and  fact,  from  the  people.  With  respect  to 
some  of  the  more  important  offices  the  governor  cannot  fill  them 
by  appointment;  his  function  is  that  of  nomination,  and  with 
respect  to  others  of  them,  he  has  no  concern ;  they  are  under  legis- 
tive  control  solely.  In  the  present  instance  the  incumbents  who 
are  sough t»  to  be  removed  were  appointed  by  a  special  act  of  legis- 
lation— they  hold  their  positions  from  the  people.  How,  then,  can 
it  be  said  that  they  are  accountable  to  the  governor  with  regard 
to  their  official  conduct  ?  By  the  statute  in  question  the  executive 
is  not  given  any  supervision  over  these  officials.  All  the  authority 
that  it  confers  upon  him  is  to  fill  the  office  in  case  of  a  vacancy. 
It  imparts  to  him  no  faculty  to  declare  judicially  that  such  vacancy 
has  occurred ;  and  if  such  faculty  exists,  it  must  be  as  an  inherent 
constituent  of  the  executive  office.  I  have  not  been  able  to  per- 
ceive any  intimation,  not  even  the  least,  either  in  the  Consitution 
of  tliis  state,  its  system  of  laws  or  legal  observances,  that  the  right 
of  superintendency  over,  or  power  of  removal  from  public  offices, 
except  in  instances  of  statutory  specification,  has  been  delegated  to 
the  executive  head  of  the  government.  That  such  authority  has 
not  been  expressly  conferred  is  unquestionable ;  and  if  such  is  to 
be  conceded,  it  must  be  from  the  analogy  which  the  executive 
office  bears  to  the  English  monarch.  I  have  stated  the  reasons  for 
my  conviction  that  such  similitude  is  absent.  If  such  analogy 
existed,  the  authority  to  remove  would  have  to  be  exercised  ac- 
cording to  the  English  mode,  and  it  has  already  been  shown  that 
such  mode  in  the  present  case  has  not  been  pursued.  No  inquest 
of  office  has  been  held,  and  without  such  procedure  no  English 
sovereign  could  have  removed  an  ofiending  incumbent.  But  sup- 
pose the  proceedings  in  the  present  instance  had  been  squared  to 
this  common»law  pattern.  In  such  event  a  county  sheriff,  virtute 
officii,  or  commissioners  under  a  special  authority  from  the  gov- 
ernor, would  have  convened  a  jury  to  make  inquisition.  Before 
such  jury  the  party  charged  with  malfeasance  could  not  have  been 
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heard ;  and  upon  the  ex  parte  finding  of  such  tribunal,  the  governor 
would,  as  it  is  claimed,  have  been  empowered  to  oust  the  incum- 
bent and  seize  the  office,  and  the  sole  remedy  by  such  evicted 
incumbent  would  have  been  by  petition  to  the  executive.  It  does 
not  seem  to  me  that  any  one  will  deny  that  such  a  procedure  wouM 
be  in  strange  antagonism  with  all  the  other  parts  of  our  frame  of 
laws.  Its  existence  could  not  be  palliated  by  any  of  those  theo- 
retical reasons  which  apply  to  the  possession  of  the  power  by  the 
English  monarch.  Unlike  the  precedent  of  the  common  law,  the 
executive  would  proceed  to  remove  an  office-holder  whose  tenure, 
like  his  own,  was  derived  from  the  will  of  the  people.  Such  a 
course  is  inconsistent  with  the  fundamental  idea  upon  which  is 
founded  the  whole  structure  of  our  political  institutions,  which  is 
that  the  power  of  each  organ  of  the  government  is  definite,  and 
that  the  residuum  of  power  remains  in  the  hands  of  the  mass  of 
the  community.  Such  a  theory  entirely  repels  the  doctrine  that 
the  chief  executive  has  any  power  to  remove  a  subordinate,  whose 
title  stands  on  the  same  level  as  his  own,  unless  such  power  of 
removal  is  expressly,  or  by  necessary  implication,  conferred  by 
the  law  of  our  political  system.  It  is  believed  that  these  inquisi- 
tions to  inquire  as  to  forfeitures  are  utterly  unknown  to  the  laws 
and  usages  of  this  country.  Such  a  power  has  nflver  certainly 
been  heard  of  in  this  state,  nor  has  any  precedent  for  the  use  of 
such  remedy  been  traced  in  the  legal  forms  of  any  state  in  this 
Union.  Such  procedure  has  never  been  sustained  by  any  Ameri- 
can court,  and  the  subject  does  not  appear  to  have  been  ever  dis- 
cussed in  any  of  our  own  courts,  from  the  reason  that  until  the 
present  occasion  the  attempt  to  evict  from  office  by  a  supposed 
analogy  to  this  mode  of  proceeding  has  never  been  made.  The  use 
of  such  a  procedure  is  condemned  gravissimo  judieio  taeitumttatis. 

But  again,  the  function  to  declare  an  office  forfeited  from 
malfeasance  is  obviously  judicial  in  its  character,  and  this  leads  to 
the  second  inquiry  whether  such  a  function  belongs  to  the  governor 
of  this  state. . 

It  has  already  appeared  that  the  authority  to  adjudge  as  to  the 
forfeiture  of  office  did  not  belong  to  the  British  crown.  The  king 
could  not  seize  the  office  without  inquest  or  office  found  in  his 
favor,  and  could  not  recall  his  letters  patent  except  upon  a  judg- 
ment to  that  effect  by  one  of  the  regular  courts. 

The  question,  therefore,  is,  whether  the  prerogative  of  the 
governor  of  this  state,  in  this  respect,  overtops  that  of  the  British 
sovereign?  If  it  has  this  reach,  of  course  the  power  must  be 
derived  from  the  Constitution  of  the  state. 

But  the  framework  of  the  government  of  this  state  has  been  too 
carefully  constructed  to  leave  so  important  a  matter  a^  this  in  any 
doubt  or  subject  to  any  uncertainty.  Its  different  departments 
have  been  nicely  adjusted,  and  the  boundaries  of  their  action  have 
been  accurately  and  plainly  set  and  established.     And  in  no  part 


Digiti 


zed  by  Google 


THE  STATE  v.  PRITCHARD.  525 

of  the  instrument  is  the  line  of  division  between  the  respective 
branches  more  clearly  marked  than  between  the  powers  of  the 
execative  and  those  of  the  judiciary. 

By  article  III.  the  Constitution  declares  "  The  powers  of  the 
government  shall  be  divided  into  three  distinct  departments :  the 
legislative,  executive  and  judicial ;  and  no  person  or  persons  belong- 
ing to,  or  constituting  one  of  these  departments,  shall  exercise  any 
of  the  powers  properly  belonging  to  either  of  the  other,  except  as 
herein  expressly  provided." 

The  fifth  article  appertains  specially  to  the  executive  ofiice.  Its 
provisions  are  perfectly  clear  and  explicit.  It  declares  that  the 
executive  power  shall  be  vested  in  the  governor ;  that  he  shall  take 
care  that  the  laws  be  faithfully  executed,  and  grant,  under  the 
great  seal  of  the  state,  commissions  to  all  such  officers  as  shall 
require  to  be  commissioned;  that  he  shall  be  a  member  of  the 
court  of  pardons,  and  may  remit  fines  and  forfeitures,  and  that 
"  when  a  vacancy  happens  during  the  recess  of  the  legislature,  in 
any  office  which  is  to  be  filled  by  the  governor  and  senate,  or  by 
the  legislature  in  joint  meeting,  the  governor  shall  fill  such 
vacancy,  &c.*' 

These  are  all  the  powers  having  the  least  bearing  on  the  subject 
under  consideration,  attached  by  the  original  law  to  the  office  of 
the  executive. 

By  article  VI.  the  whole  judicial  power  is  placed  in  the  courts. 

It  is  obvious,  therefore,  that  the  governor  of  this  state  is  not 
possessed  of  a  particle  of  judicial  capacity.  I  cannot  see  that  a 
single  one  of  the  powers  conferred  upon  this  high  office,  even 
borders  upon  such  authority.  It  is  true  that  he  is  empowered  to 
fill  certain  vacancies,  and  in  doing  such  acts  he  must  decide  whe- 
ther or  not  such  vacancies  exist.  But  such  decision  is  in  no  sense 
a  judicial  act.  It  is  a  mere  assumption  of  the  existence  of  a  cer- 
tain state  of  fiicts  on  which  to  base  executive  action.  Such  assump- 
tions or  determinations  by  a  chief  executive,  when  they  relate  to 
or  affect  private  interests,  have  no  binding  force.  If  the  executive 
should  fill  an  office  on  the  conviction  that  the  incumbent  was  dead, 
it  is  presumed,  that  in  the  mind  of  lawyers  there  would  prevail  no 
doubt,  that  if  the  fact  of  death  had  not  occurred,  the  executive 
action  would  be  void.  An  estoppel  on  private  right  by  executive 
decision,  is  not  likely  to  be  pleaded  by  any  well-skilled  counsel. 
I  think  there  is  no  reasonable  ground  on  which  to  base  a  claim  for 
the  existence  of  any  right  of  judicature  in  the  governor  of  the 
state. 

And  there  can  be  as  little  doubt  that  the  act  of  declaring  that 
the  offices  involved  in  this  case  had  been  forfeited,  was  a  judicial 
decision.  It  bad  all  the  essential  elements  of  such  an  adjudication. 
It  was  a  determination  of  the  fact  as  well  as  the  law,  and  comprised 
at  once  the  functions  of  the  jury  and  the  judge,  and  it  related  to  a 
right  of  property.     The  questions  to  be  settled  were,  whether  the 
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officer  had  misbeliaved,  and  that  was  an  issue  of  fact ;  and  whether 
such  misbehavior  amounted  to  a  forfeiture  of  office ;  and  that  was 
an  issue  of  law.  The  point  of  fact  required  the  introduction  of 
evidence,  and  for  this  purpose,  the  governor  had  before  him  tlie 
record  of  the  conviction  of  these  defendants  in  a  criminal  court. 
Whether  such  record  would  be  competent  for  the  purpose  for  whieli 
it  was  used,  is  open  as  a  question  of  pure  law,  to  considerable 
uncertainty,  the  usual  and  in veterate '  rule  being  that  a  cnminal 
i  (xtord  is  not  admissible  in  any  suit  or  proceeding  relating  to  pro- 
perty or  the  civil  rights  of  persons.  But  it  is  enough  to  denote 
that  here  was  presented  a  rule  of  evidence  to  be  passed  upon.  In 
all  its  parts  the  proceeding  was  one  of  ordinary  judicature.  And 
then,  too,  after  the  ascertainment  of  the  fact  it  became  necessary 
to  apply  the  rule  of  law.  The  result  was  an  announcement  that 
the  forfeiture  had  been  incurred,  and  this  clearly  was  an  act  of 
judicial  discretion.  Than  the  judgment  of  the  judge  there  is  no 
other  legal  test  of  the  effect  a  certain  act  of  misconduct  has  upon 
the  right  to  office.  What  malfeasances  will  work  a  forfeiture  is  no 
part  of  the  lex  scripta.  There  is  no  statute  upon  the  subject.  It 
is  obvious  that  it  may  well  be  that  some  convictions  in  a  criminal 
court  may  not  produce  such  a  result.  The  point  is  not  met  by  the 
suggestion  that  in  this  case  the  crime  committed  was  one  malum 
in  se,  and  made  highly  penal,  because  if  the  jurisdiction  is  vested 
in  the  executive  on  this  occasion,  it  belongs  to  him  in  all  cases  of 
ofi^cial  misdemeanor.  It  is  not  too  much  to  say  that  of  all  the 
<!ases  where  there  is  room  for  the  use  of  a  graduated  standard  for 
judicial  judgment,  the  class  of  cases  which  comprises  the  one  now 
considered  is  the  most  prominent.  What  jurist  or  judge  has  ever 
attempted  to  define  that  category  of  offences  which  in  law  are 
operative  to  deprive  the  wrongdoer  of  a  public  office  ?  And  yet, 
such  was  the  question  upon  which  the  executive  was  called  upon 
to  pronounce.  These  acts  were  judicial  in  the  most  rigorous  sense 
of  the  term. 

And  there  are  other  noticeable  features  of  the  affair.  A  matter 
of  fact  was  to  be  investigated  and  settled,  and  yet  the  testimony 
of  witnesses  could  not  have  been  compelled,  and  oaths  could  not 
have  been  administered.  The  defendants,  whose  rights  were  in- 
volved, were  not  summoned,  had  no  hearing,  and  were  condemned 
in  their  absence.  Citizens  were  deprived  of  valuable  civil  rights 
which  they  had  not  the  least  opportunity  to  vindicate,  and  when 
the  decree  of  deprivation  had  been  pronounced  they  had  not  even 
the  right  to  appeal.  The  arbitrary  character  of  such  a  jurisdic- 
tion would  of  itself  be  sufficient  to  demonstrate  that  it  does  not 
exist  by  force  of  the  Constitution  of  this  state.  The  power  of  ad- 
judging the  question  of  the  forfeiture  of  office  is  the  capacity  of 
a  judge,  and  does  not,  in  any  degree,  appertain  to  the  executive 
authority. 

It  cannot  fail  to  have  been  perceived  thut  the  question  discussed 
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» 
relates  merely  to  the  matter  of  jurisdiction.  That  an  oflScer  who 
has  made  use  of  the  opportunity  which  his  position  afforded,  to 
perpetrate  a  fraud  upon  the  public,  should  be  summarily  cashiered, 
1-5  a  proposition  entitled  to  universal  assent.  But  the  result  to. 
which  I  have  arrived  is,  that  the  finding  of  the  fact  of  misconduct, 
and  the  graduation  of  punishment,  are  judicial,  and  not  by  virtii'^ 
of  our  system  of  laws  executive  functions.  And  I  think,  upon  reflec- 
tion, there  will  be  few  minds  that  will  deny  the  propriety  of  the 
establishment  of  this  power  in  a  judicial  depositary.  Its  effect  is 
to  put  the  rights  of  the  citizen  under  the  safeguard  of  the  ordinary 
tribunals,  and  to  surround  them  with  the  protection  of  those  modes 
of  proceeding,  trial  and  supervision  which  are  the  best,  and  per- 
haps, ordy  guarantees  against  error  and  injustice.  To  have  left 
such  cognisance  to  the  executive  branch  of  the  government,  would 
have  been  to  make  these  valuable  interests  to  be  dependent  on  the 
conclusions  of  a  single  mind,  unassisted  by  the  usual  methods,  for  the 
elucidation  of  truth,  the  responsibility  of  decision  being  unre'ieved 
by  the  consciousness  that,  if  the  conclusion  should  be  incorrect, 
the  error  could  be  corrected  by  some  supervisory  tribunal.  Every 
proceeding  to  remove  an  oflBcer  for  official  misconduct  or  neglect 
is  essentially  and  thoroughly  a  judicial  proceeding,  and  has  con- 
sequently, and  with  the  utmost  propriety,  been  confided  to  that 
branch  of  the  state  government.  Nor  in  the  frame  of  the  state 
Constitution  is  there  wanting  an  organ  appropriate  to  the  exercise 
of  this  jurisdiction.  I  think  the  authority  in  question  is  vested  in 
the  court  for  the  trial  of  impeachments.  By  section  17  of  article 
6,  which  affects  a  distribution  of  the  judicial  power,  a  portion  of 
it  is  vested  in  this  tribunal.  Its  constitution  is  defined  by  section 
3d,  the  right  to  impeach  being  given  to  the  Assembly,  and  that 
of  trial  to  the  Senate. 

The  jurisdiction  of  this  important  court  is  not,  in  express  terms, 
defined.  But  I  think  it  clear  that  its  cognisance  is  confined  to 
the  misconduct  of  state  officials.  In  England,  as  is  well  known, 
the  jurisdiction  of  Parliament  in  this  respect  is  much  more  ex- 
tensive. It  is  said  that  in  that  kingdom  all  the  king*s  subjects 
are  impeachable  in  Parliament.  In  practice,  however,  this  kind 
of  prosecution  has  usually- been  confined  to  that  class  of  misdeeds 
which  are  particularly  injurious  by  the  abuse  of  important  offices 
of  public  trust.  But  such  an  extent  of  jurisdiction  in  this  court 
would  be  incompatible  with  the  most  cherished  notions  usually 
prevalent  in  this  country  with  respect  to  the  safeguards  necessary 
to  the  protection  of  persons  and  property.  And  that  the  scope 
of  the  jurisdiction  of  the  court  of  impeachments  in  this  state  is 
much  more  limited  than  this,  and  is  restrictetl  to  persons  holding 
office  under  the  state,  is  convincingly  manifest  from  that  pro- 
vision of  the  Constitution  which  declares  that  the  judgment  in  such 
cases  "  shall  not  extend  further  than  a  removal  from  office,  and 
to  a  disqualification  to  hold  and  enjoy  any  office  of  honor,  profit 
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or  trust  under  this  state/'  Thus,  by  imperative  implication,  the 
limit  of  jurisdiction  is  restricted  to  the  offences  of  this  particular 
class  of  persons.  The  only  remaining  question  is  whether  the 
oflSce-holders  now  involved  in  this  controversy  belong  in  the  con- 
stitutional sense  to  this  class  of  state  officers  of  whose  misdeeds 
this  court  of  impeachment  takes  cognisance.  The  pertinent  pro- 
vision of  the  Constitution's  in  these  words,  viz. :  "The  governor 
and  all  other  civil  officers  under  this  state  shall  be  liable  to  im- 
peachment for  misdemeanor  in  office,  during  their  continuance  in 
office,  and  for  two  years  thereafter.'*  The  present  officials  are 
state  officers,  and  I  have  failed  to  see  how  they  are  to  be  excluded 
from  the  general  description  of  the  subjects  of  impeachment  just 
quoted.  The  generality  of  the  language,  so  as  to  comprise  the 
whole  class  of  state  officers,  appears  to  have  been  designed.  In 
other  parts  where  the  intention  was  to  restrict  the  effect  of  a  clause 
to  constitutional  officers,  the  langjiage  employed  is  aptly  limited. 
If  this  comprehensive  designation  of  the  objects  of  cognisance  of 
this  court  is  not  to  be  fully  effectuated,  but  is  to  be  confined  to 
certain  classes  of  officers,  where  are  the  limits  to  be  set  ?  If  it 
does  not  take  in  all  state  officers,  which  are  to  be  embraced  and 
which  excluded  ?  The  whole  matter  would  be  quite  arbitrary.  If 
the  executive  can  try  and  pronounce  upon  the  delinquency  of  the 
present  officials,  the  extent  of  his  power  would  seem  entirely  in- 
definite and  precarious,  and  no  reason  is  perceived  why  it  would 
not  cover  the  whole  field  of  misbehavior  by  these  public  agents. 
By  force  of  such  a  construction  of  the  authority  of  the  governor, 
the  functions  of  the  court  of  impeachments  would  be  substantially 
superseded. 

From  these  considerations,  I  have  come  to  the  conclusion  that 
these  defendants  were  impeachable  for  their  alleged  misdeeds,  and 
that  it  would  have  been  competent  for  the  court  of  impeachments 
to  remove  them  from  their  posts.  A  vacancy  in  these  offices  would 
have  thus  been  created,  and,  in  my  estimation,  this  cannot  be 
effected  by  any  other  power  in  the  state. 

The  only  adjudication  which  has  come  under  my  notice,  which 
has  much  relevancy  to  the  subject  under  discussion,  is  that  of  the 
Court  of  Appeals  in  Kentucky,  in  the  case  of  Page  v.  Hardin^ 
reported  in  8  B.  Monroe  648.  The  controversy  related  to  the 
office  of  secretary  of  state.  It  appeared  that  the  governor  had 
adjudged  that  the  secretary,  "  by  his  failure,  wilful  neglect  and 
refusal  to  reside  at  the  seat  of  government,  and  perform  the  duties 
of  secretary,"  had  abandoned  his  office,  and  that  the  same  had 
become  vacant,  and  thereupon  had  appointed  a  successor.  The 
decision  of  the  court  was  that  these  proceedings  were  unwarranted, 
that  the  secretary  was  not  removable  either  at  the  pleasure  of  the 
governor,  or  on  his  judgment,  for  a  misbehavior,  in  office,  and  that 
in  such  cases  the  jurisdiction  resided  in  the  court  of  impeachments. 
The  opinion  read  in  the  case  exhibits  much  thought,  as  well  as 
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clearness  and  force  of  argument,  and,  in  its  general  tendency  and 
conclusion,  sustains  the  views  already  expressed.  In  consequence 
of  my  high  respect  for  the  opinion  of  his  excellency  the  governor, 
and  for  that  of  his  legal  adviser,  I  approached  tlie  result  to  which 
I  arrived  with  hesitation,  and  at  first  with  a  feeling  of  diffidence  as 
to  the  correctness  of  my  deductions.  The  proposition  presented 
for  solution  was  novel,  and  the  executive  action  was  obviously 
based  on  motives  of  justice  and  considerations  of  general  utility. 
A  pressing  evil  seemed  to  call  for  an  immediate  remedy,  and  the 
mistake  was  that  an  erroneous  one  was  adopted.  It  was  a  mere 
mistake  of  form,  and  the  mistake  leaned  to  the  side  of  right.  Full 
reflection,  however,  has  removed  all  doubt  from  my  mind,  and  in 
the  discharge  of  my  duty,  I  am  bound  to  say  that  the  executi^  act 
in  question  was  not  authorized  by  the  law  of  this  state. 

Judgment  for  defendants. 
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supreme  court  op  indiana.^ 

supreme  judicial  court  of  new  hampshire.' 

supreme  court  of  kansas* 

Accord  and  Satisfaction. 

FuU  Payment, — Where  the  answer  sets  forth  that  a  certain  contract 
was  assigned  to  the  plaintiff  in  full  payment  and  satisfaction  of  a  certain 
note  sued  on,  it  is  iumiaterial  how  much  was  due  on  the  contract:  Luke 
V.  Johnnycakey  10  Kans. 

Advancement.     See  Contract. 

When  a  father  loans  money  to  his  son  and  takes  his  note  for  the  same, 
his  oral  declaration  that  he  will  not  collect  the  same,  but  let  the  son 
have  it  at  his  death,  does  not  change  the  transaction  into  an  advance- 
ment which  the  father  cannot  recall :  Denman  v.  McMahin,  37  Ind. 

Arbitration  and  Award. 

Errors  in  Award — Reformation  of. — Where  an  award  for  a  gross  sum 
emhracos  matters  not  within  the  suhmission,  or  is  for  a  wrong  sum  hy 
reason  of  a  mistake  in  computation,  if  it  can  be  ascertained  how  much 
was  allowed  on  what  was,  and  how  much  on  what  was  not  within  the 
submission,  or  if  the  mistake  in  computation  can  be  ascertained,  the 
award  may  properly  be  recommitted  to  the  referee  for  correction,  and 

1  From  J.  B.  Black,  Esq.,  Reporter ;  to  appear  in  37  Ind.  Reports. 
s  From  J.  M.  Shirley,  Esq.,  Reporter;  to  appear  in  52  N.  H.  Reports. 
*  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  10  Kans.  Reports. 
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when  corrected,  judgment  will  be  rendered  upon  it :   Yeaton  v.  Broton^ 
52  N.  H. 

Attorney. 

Set-off— Agency, — An  attorney,  T^ben  sued  for  money  collected  for  the 
plaintiff,  may  set  off  a  note  held  by  him,  executed  by  the  plaintiff.  There 
i«  nothing  in  the  doctrine  of  agency  that  forbids  such  a  defence  :  Noble 
V.  Lcary,  37  Ind. 

Bankruptcy. 

Discharge  not  questionahle  in  State  Court. — A  discharge  in  bank- 
ruptcy, under  the  (J.  8.  Act  of  1867,  cannot  be  impeached  in  a  state 
court,  on  the  ground  that  the  bankrupt,  in  his  proceedings  in  the  U.  S. 
court  to  obtain  said  discharge,  was  guilty  of  wilfully  concealing  part  of 
his  e^te  :  Purlcer  v.  Afwood,  52  N.  H. 

Bills  and  Notes. 

Consideration  paid  hy  Endorsee — Endorsement  without  Liahility — 
Mistake. — In  an  action  on  a  promissory  note  brought  by  an  endorsee 
against  his  endorser,  the  complaint  alleging  the  insolvency  of  the  maker 
and  the  non-payment  of  the  note,  it  is  not  necessary  to  state  the  amount 
paid  for  the  purchase  of  the  note,  sls^  primd  facie,  the  face  of  the  note 
fixes  the  sum  to  be  recovered  :  Lee  v.  I^ile,  37  Ind. 

In  su'ch  an  action,  an  answer  that  the  note  was  exchanged  with  the 
plaintiff  for  certain  property  delivered  to  the  defendant,  and  that  he 
delivered  the  note  to  the  plaintiff,  and  then,  at  his  request,  and  solely 
for  the  purpose  of  parting  with  any  apparent  title  theret^i,  he  endorsed 
the  same,  is  no  defence  to  the  action,  as  it  does  not  allege  that  the  plain- 
tiff agreed  to  take  the  note  without  endorsement.  The  additional  aver- 
ments, that  it  was  expressly  agreed  that  the  plaintiff  should  accept  the 
note  under  the  contract,  for  the  property  delivered  to  the  defendant,  and 
should  rely  on  the  maker  for  payment,  who  was  the  owner  of  large  pro- 
perty;  and  that  the  defendant,  being  ignorant  of  the  law  governing  his 
liability,  endorsed  the  note  simply  to  transfer  his  ownership,  and  that  it 
was  no  part  of  the  agreement  that  he  should  be  liable  as  an  assignor 
thereof,  and  that  the  words  "  without  recourse "  were,  by  mistake, 
omitted  in  making  said  endorsement,  are  not  sufficient  to  render  the 
paragraph  good,  as  they  contradict  the  written  contract  of  endorse- 
ment: Id. 

Contract.     See  Corporation. 

Illegal  Consideration. — Where  any  part  of  the  consideration  of  a  con- 
tract is  illegal,  that  may  vitiate  the  whole  contract;  but  where  a  part 
(if  the  consideration  of  a  contract  with  one  party  is  a  contract  of  the 
••ther  party,  which  is  void  or  voidable,  but  not  illegal,  that  does  not  taint 
the  whole  consideration,  or  make  void  what  would  otherwise  be  valid: 
Clements  v.  Marston,  52  N.  H. 

Executory  Promise — Connderation. — The  promise  of  a  father  to  give 
up  to  his  son  certain  notes  executed  by  the  latter  to  the  former  is  execu 
tory ;  and  natural  love  and  affection  is  not  a  sufficient  consideration  to 
support  the  promise.  Nor  can  it  be  supported  as  an  advancement  of 
the  sum  for  which  the  notes  were  taken :  Denman  v.  McMahin^  37  Ind 
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Intoxication — Ratification. — In  a  suit  upon  a  mortgage,  it  is  a  good 
defence,  that  the  defendant  was  so  intoxicated,  at  the  time  of  signing 
the  same,  as  to  be  incapable  of  executing  it ;  and  a  reply  that  he  retained 
the  goods  for  which  the  instrument  was  given,  and  used  them,  is  bad, 
as  the  action  is  not  on  a  claim  for  goods  sold,  but  on  the  written  promise, 
and  the  reply  shows  no  ratification  of  that  act:  Reinskopf  v.  Rogge^  37 
Ind. 

In  such  case,  an  instruction  to  the  jury,  that  ''  if  the  defendant,  ut 
the  time  of  the  execution  of  the  mortgage,  as  a  result  of  drunkenne^^i, 
or  any  other  diseased  condition  of  the  mind,  was  deprived  of  his  under- 
standing, so  that  he  had  not  sufficient  capacity  to  act  with  discretion  in 
the  ordinary  affairs  of  life,  the  plaintiff  cannot  recover,"  is  a  coriect 
Sitatement  of  the  law  :  Id. 

Corporation. 

Subscription  to  JSlock — Contract. — A  subscription  for  stock  in  a  rail- 
road corporation  is  a  contract  between  the  subscriber  and  the  corpora- 
tion :  Meltnn  v.  Haitt,  52  N.  H. 

Debtor  and  Creditor.     See  Decedent's  Estate. 

Collateral  Security — Execution  against  Property  pledged. — Any  per- 
son may,  jf  he  chooses,  pledge  his  personal  property  as  collateral  security 
for  the  payment  of  a  debt,  and  make  it  liable  for  the  payment  of  such 
debt  notwithstanding  such  property  would  otherwise  be  exempt  by  law 
from  seizure  or  sale  on  execution,  attachment  or  any  other  legal  pro- 
cess :  Jones  v.  Scott^  1 0  Kans. 

After  personal  property  has  been  pledged  as  collateral  security  for  the 
payment  of  a  debt  and  the  debt  has  become  due,  the  creditor  may  sue 
the  debtor  and  recover  a  judgment  against  him  for  the  amount  of  the 
debt  without  destroying  or  in  the  least  affecting  his  lien  on  the  property 
pledged :  Id. 

Where  personal  property  otherwise  exempt  from  execution  has  been 
pledged  as  collateral  security  for  the  payment  of  a  debt  and  judgment 
has  been  rendered  on  the  debt,  an  execution  may  be  issued  and  the 
property  seized  and  sold  thereon  as  in  other  cases  :  Id. 

Decedent's  Estate. 

Creditor — Executor  de  Son  Tort — Liability. — A  creditor  of  a  dece- 
dent's estate  must  proceed  to  enforce  his  claim  against  the  estate  through 
an  executor  or  administrator,  and  cannot  sue  the  heirs,  devisees  and 
legatees,  where  there  has  been  no  administration :  Wilson  v.  Davis,  H7 
Ind. 

If  any  one  has,  without  an  administration,  though  he  be  a  legatee 
under  a  will,  taken  possession  of  any  of  the  property  of  a  decedent,  he 
may  be  sued  as  an  executor  de  son  tort,  by  an  unpaid  creditor  :  Id. 

Deed. 

Priority — Valuable  Consideration. — Under  the  laws  of  1859  priority 
over  an  unrecorded  deed  could  be  claimed  only  by  a  purchaser  for  a 
valurible  consideration  :   Coon  v.  Browning,  10  Kans. 

Where  a  deed  is  executed  and  five  days  thereafter  the  patent  is  as- 
signed, the  deed  transfers  the  title  and  the  assignment  passes  nothing: 
Id. 
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Equity. 

Mistalce — Misdescription  of  Land. — Where  land  has  been  sold,  and 
the  pu^chase^r  put  into  possession,  and  the  purchase-money  paid,  but  an 
erroneous  description  of  the  land  has  been  carried  through  the  bond  for 
a  deed  into  the  deed  itself,  and  perpetuated  through  subdivisions  of  the 
land,  and  re-sales,  in  all  cases  possession  being  given  and  the  purchase- 
money  paid,  equity  will  grant  relief  and  correct  the  misdescription  upon 
proper  proof.  But  when,  during  the  transfers,  a  judicial  sale  inter- 
venes, and  the  error  is  carried  into  the  judgment,  the  advertisement,  the 
appraisement,  the  sale,  and  the  sheriflTs  deed,  equity  cannot  give  relief 
by  ordering  a  correction  of  the  description  of  a  subdivision,  at  the  suit 
of  the  purchaser  at  the  sherifiTs  sale,  or  those  claiming  under  him: 
Rogers  v.  Abbott  et  al,  37  Ind. 

Error. 

Errors  not  prefv^dicing  the  Defendant  no  Ground  for  Reversal. — ^An 
instruction  which  the  special  findings  of  the  jury  plainly  show  could  not 
have  prejudiced  the  defendant,  is  not  cause  for  reversal,  even  though  it 
be  erroneous :  Luke  v.  Johnnycake^  10  Kans. 

The  action  was  to  recover  the  amount  of  two  notes;  the  court  directed 
the  jury,  if  they  found  for  the  plaintiff,  to  find  how  much  was  due  (if 
anything)  upon  each  note.  Disregarding  this  direction  the  jury  found 
in  the  aggregate  the  amount  of  both  notes.  This  was  error,  but  as  it 
did  not  prejudice  the  defendants  it  was  not  cause  for  arresting  the  judg- 
ment: Id. 

This  court  will  not  reverse  a  judgment  because  the  verdict  seems 
against  the  weight  of  the  evidence,  unless  the  preponderance  is  great ; 
much  less,  where  the  evidence  is  nearly  balanced  or  inclining  in  favor 
of  the  verdict :  Id. 

Estoppel. 

Good  Faith. — A  party  invoking  the  aid  of  the  doctrine  of  estoppel  to 
deprive  the  real  owner  of  his  property  must  himself  act  in  good  faith : 
Bernstine  v.  Smith,  10  Kans. 

Evidence. 

Admissions. — The  admissions  of  a  party  may  be  given  in  evidence 
against  him,  whether  connected  with  any  act  done  or  not.  These  de- 
clarations cannot  be  introduced  in  his  favor :  Denman  v.  McMahiny  37 
Ind. 

Where  it  is  necessary  for  the  defendant  to  show  the  payment  of  taxes 
by  him,  the  admission  of  a  tax  receipt  is  proper,  although  It  does  not 
show  who  paid  the  money,  as  this  proof  may  be  supplied  by  other  evi- 
dence: Id, 

Delivery  of  Checks  to  Company — Evidence  tending  to  show  Receipt  of 
Baggage. — Proof,  that  a  passenger  riding  on  a  through  ticket  from  New 
York  City  to  Junction  City  by  way  of  the  Hannibal  and  St.  Joseph  Kail- 
road  and  the  Kansas  Pacific  Railway,  delivered  at  Kansas  City  to  the 
baggage  master  of  the  Kansas  Pacific  Railway  Company,  who  was  agent 
for  both  railroad  companies,  certain  checks  of  the  Hannibal  and  St. 
Joseph  Railroad  Company  for  baggage  belonging  to  said  pa.ssenger,  with 
the  understanding  and  agreement  that  the  Kansas  Pacific  Railway  Com- 
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pany  shoald  forward  said  baggage  from  Kansas  City  to  Junction  City, 
is  some  evidence  tending  to  show  that  the  said  Kansas  Pacific  Railway 
Company  received  said  baggage,  and  is  therefore  competent  evidence  to 
go  to  the  jury  for  that  purpose,  along  with  the  other  evidence  in'  the 
case  tending  to  prove  the  same  thing :  K.  P.  R.  W.  Company  v.  Montell, 
10  Kans. 

Executor.     See  Decedents  Estate, 

Fences.    See  Raxlrowl. 

Damage  to  Crops  for  Want  of  Sufficient  Fence — Assessment  of  Dam- 
ages.— In  a  township  in  which  the  hog  law  has  not  been  suspended;  it 
is  no  defedoe  to  an  action  for  damages  done  to  a  crop  by  hogs  suffered 
to  run  at  large  that  the  crop  is  not  enclosed  by  a  legal  and  sufficient 
fence :    Wells  v.  Beal^  10  Kans. 

In  such  case  there  is  no  necessity  of  applying  to  the  fence-viewers  for 
a  certificate  and  assessment  of  damages  :  Id. 

Highway. 

Vacation — LiabHitg  of  County, — ^Where  the  county  commissioners 
of  a  county  vacate  a  county  road,  the  county  is  not  liable  in  damages  to 
any  person  who  may  sustain  some  loss  in  consequence  thereof:  Chmmis- 
sioners  of  Coffey  Co,  v.  Venard^  10  Kans. 

City — Improvement  of  AUey — Dedication. — Where  an  injunction  was 
sought  to  restrain  the  city  of  Evansville  from  improving  what  was 
claimed  by  the  city  as  an  alley,  it  was  answered,  that  the  owners  of  the 
property,  subject  to  the  plaintiff's  life  estate,  on  both  sides  of  the  alley* 
had  laid  out  and  opened  the  same  to  correspond  with  the  other  alleys  of 
the  city,  with  the  consent  of  the  plaintiff,  and,  in  1858,  had  laid  off  lots 
on  their  grounds  abutting  on  said  alley,  and  described  said  lots  as  ex- 
tending to  the  same,  in  deeds  and  conveyances ;  and  that,  with  full 
knowledge  of  the  plaintiff  and  the  owners,  said  alley  had  been  used  by 
the  public,  exclusive  of  the  use  by  the  owners.  Hdd^  that  the  answer 
was  sufficient  as  showing  a  dedication  to  the  public  use ;  and  that  such 
facts  could  not  be  introduced  under  the  denial,  but  must  be  averred  by 
answer :   City  of  Evansville  et  al.  v.  Evans,  37  Ind. 

Dedication  of  propertv  to  a  highway  may  be  shown  by  acts  tn  pais, 
and  lapse  of  time  is  not  important  under  such  circumstances :  Id, 

Husband  and  Wife.    See  Witness, 

Limitations,  Statute  of. 

Absence  from  the  State — Insolvency — Discharge  by  Laws  of  another 
Stale. — The  Statute  of  Limitations  runs  against  a  claim,  unless  the  debtor 
is  both  absent  from  and  residing  out  of  the  state :  Bdl  v.  Lamprey,  52 
N.  H. 

He  may  have  his  legal  residence  out  of  the  state,  and  yet  be  present 
in  the  state  within  the  meaning  of  that  provision  :  Id. 

During  every  absence  of  the  debtor  from  the  state,  whether  temporary 
or  permanent,  which  is  such  that  the  creditor  cannot,  during  the  same, 
make  legal  service  upon  him,  the  Statute  of  Limitations  will  not  run  :  Id. 

But  during  any  return  to  or  presence  in  the  state   of  the  debtor, 
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whether  permaneDt  or  temporary,  with  the  knowledge  of  the  creditor,  oi 
so  open  and  notorious,  and  of  such  continuance  as  to  amount  to  Dotice  to 
him,  and  such  that  the  creditor  might,  by  ordinary  dih'gence,  have 
obtained  service  upon  him,  the  Statute  of  Limitations  will  run  :  LL 

To  a  plea  of  discharge  in  insolvency  in  another  state,  the  plaintiff  re- 
plied that  the  defendant  committed  perjury  in  swearing  to  his  schedule; 
and,  also,  that  within  a  year  before  filing  his  petition,  and  being  and 
knowing  himself  to  be  insolvent,  paid,  in  part,  borrowed  money  and  pre- 
existing debts  and  liabilities,  and  that  he  procured  the  assent  of  credit- 
ors to  his  discharge  by  a  pecuniary  consideration,  and  made  an  assign- 
ment and  transfer  of  property,  in  contemplation  of  insolvency  in  fraud 
of  creditors,  &c. ; — upon  demurrer, — hM^  that  these  replications  were 
bad,  because  they  did  not  specify  time,  place,  persons  and  circumstances, 
when,  where,  with  w^hom,  and  under,  and  in  connection  with  which  the 
acts  charged  were  committed  and  done :  Id. 

Officer.     See  Process. 

Partnership.     See  Surety. 

Pleading.     See  Limitations.     Surett/. 

Demurrer — Defects  in  substance. — While  the  general  rule  is,  that 
where  a  demurrer  is  interposed,  judgment  must  be  rendered  against  the 
party  whose  pleading  is  first  found  defective, — this  applies  only  to  de- 
fects in  substance,  as  all  defects  of  form,  such  as  duplicity  and  surplus- 
age, are  waived  and  cured  by  pleadings  over :  BeU  v.  Lamprey,  52  N.  H. 

It  must  also  be  a  substantial  defect  in  the  line  of  pleadings  in  which 
the  demurrer  is  interposed,  and  not  in  some  other  line  of  pleading  which 
has  resulted  in  an  issue  of  fact,  or  some  defect  that  might  have  appeared 
had  the  pleading  been  di£ferent :  Id. 

Unsound  Mind — A  complaint  sought  relief  from  a  transaction  be- 
tween the  plaintiff  and  defendant,  made  when  the  former  was  of  unsound 
mind,  and  there  was  no  averment  of  a  restoration  to  soundness  of  mind. 
Ileld^  that  the  court  would  presume  the  want  of  capacity  to  continue, 
but  that  this  objection  to  the  complaint  would  be  considered  waived  un- 
less the  wanjb  of  capacity  to  sue  were  presented  by  demurrer  or  answer : 
Wad^  V.  The  State,  ex  rel  Nix,  37  Ind. 

Process. 

Protection  to  Cf/^cer.— ^Process  regular  on  its  face,  issued  from  a  court 
having  jurisdiction  of  the  subject-matter,  protects  an  officer  in  executing 
it :    Wickersham  v.  Corlew,  10  Kans. 

Such  protection  may  also  be  claimed  by  any  persons  summoned  by 
the  officer  to  assist  him  in  executing  it:  Id. 

The  plaintiff  in  the  proceeding  is  not,  however,  protected  by  the  regu- 
larity of  the  process,  ho  must  show  a  regular  and  valid  judgment:  Id. 

Railroad.     See  Evidence. 

Fencing — Liability. — Where  the  streets  and  alleys  of  a  town  end  at  a 
railroad  track,  and  terminate  at  a  high  bank,  which  cannot  be  used  for 
loading  or  unloading  cars,  it  is  the  duty  of  the  railroad  company  to  fence ; 
and  it  is  liable  for  injury  to  cattle  when  it  does  not  fence,  without  re^Jiard 
to  the  negligence  of  the  owner  of  the  animals  :  T.  W.  and  W.  Railway 
Co.  V.  Cary,  37  Ind. 
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Replevin. 

Jwfgment. — In  a  replevin  suit,  wheie  the  verdict  is  in  favor  of  the 
plaintiff  and  it  does  not  appear  that  he  has  already  obtained  the  posses- 
Hion  of  articles  in  controversy,  the  judgment  should  be  entered  in  the 
jilternative  for  the  recovery  of  the  possession,  or,  in  case  a  delivery  can- 
not be  had  for  the  value  thereof:    Ward  v.  Mastersan^  10  Kans. 

Where  the  verdict  is  in  favor  of  the  plaintiff  for  some  of  the  articles 
claimed  and  in  favor  of  the  defendant  for  the  remainder,  and  it  does  not 
appear  that  defendant's  possession  of  any  has  been  disturbed,  the  defend- 
ant is  entitled  to  no  judgment,  and  is  not  prejudiced  by  a  failure  to 
assess  the  value  of  the  articles  found  to  be  his,  or  damages  for  taking 
and  withholding  them  :  Id, 

Where  the  verdict  assesses  the  value  of  articles  replevied  at  a  sum 
greater  than  that  alleged  in  the  petition,  and  no  amendment  of  the  peti- 
tion is  made  or  asked,  the  judgment  should  be  entered  only  for  the  sum 
stated  in  the  petition  :  Id. 

Stream. 

Alveus — l^le  to  Soil — Priority  of  Occupation  of  Water. — The  soil 
of  the  alveus  of  a  river  in  which  there  is  no  tidal  effect  belongs  to  the 
adjacent  riparian  proprietors,  the  ownership  of  each  extending  itsque  ad 
medium  JUum  aquse,  where  the  opposite  banks  belong  to  different  per- 
sons ;  Norway  Plains  Co.  v.  Bradley ^  52  N.  H. 

An  encroachment  on  the  alveus  of  a  running  stream  may  not  be  com- 
plained of  without  the  necessity  of  proving  that  essential  damage  has 
been  sustained  or  is  likely  to  be  sust^ained  therefrom :  Id. 

No  priority  of  occupation  or  use  of  water  by  a  mill-owner  upon  a  stream 
affects  the  right  of  a  riparian  proprietor  above,  to  a  reasonable  use  of  the 
water  flowing  over  his  own  land,  by  making  improvements  thereon,  even 
to  the  extent  of  erecting  a  solid  building  upon  the  alveus  of  a  stream, 
thereby  diminishing  the  width  of  the  current,  unless  such  encroachment 
sensibly  and  injuriously  affects  the  rights  of  such  mill-owner:  Id. 

Street.     See  Higlitoat/. 

Surety. 

Indemnifying  Borvd — Fraudulent  Representation — Guarantee. — In  an 
action  upon  a  bond  given  with  surety  by  one  partner  to  another  to  in- 
demnify the  latter  against  the  partnership  liabilities,  false  and  fraudulent 
representations  as  to  the  amount  of  these  liabilities,  made  to  the  surety 
for  the  purpose  of  inducing  him  to  execute  the  bond  by  the  partner  to 
whom  the  bond  was  given,  it  was  held^  would  constitute  a  good  defence 
to  the  action  against  such  surety.  Such  representations,  without  an 
averment  of  fraud,  will  not  be  sufficient  in  pleading.  Nor  will  an  answer 
that  the  party  receiving  the  bond  guaranteed  that  the  firm  liabilities 
should  not  exceed  a  certain  sum  be  sufficient,  no  guarantee  being  con- 
tained in  the  bond  :  Fishbum  v.  Jones,  37  Ind. 

Taxation. 

Savings  Banks — Double  Taxation. — Under  the  statute  of  1869,  ch.  4, 
all  the  deposits  and  accumulations  in  the  several  savings  banks  in  this 
state,  however  such  deposits  and  accumulations  may  be  invested,  are  to 
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be  taxed  to  the  banks ;  and  such  taxes  are  to  be  paid  to  the  state,  id  the 
first  instance.  And  such  deposits,  &o.,  are  not  liable  to  any  other  tax  : 
Rockingham  Ten  Cent  Savings  Bank  v.  PortsmotUh,  52  N.  H. 

Real  estate  owned  by  a  savings  bank,  and  purchased  with  the  deposits 
and  accumulations  of  the  bank,  is  not,  under  said  statute,  subject  to  tax* 
ation  as  real  estate  in  the  place  where  the  same  is  located :  /(/.  | 

A  fundamental  principle  in  taxation  is,  that  the  same  property  shall 
not  be  subject  to  a  double  tax  payable  by  the  same  party :  Id.  > 

Thus,  when  it  is  decided  that  a  certain  class  or  kind  of  property  is 
liable  to  be  taxed  under  one  •  provision  of  the  statute,  it  follows,  as  a 
legal  conclusion,  that  the  legislature  could  not  have  intended  that  the 
same  property  should  be  subject  to  another  tax :  Id, 

Vendor  and  Purchaser.    See  Equity. 

Covenant — Evidence — Damages. — In  an  action  for  breach  of  a  cove- 
nant of  seisin,,  where  the  complaint  alleged  that  the  title  to  the  land 
described  in  the  deed  was  in  the  United  States;  Heldy  that  the  deposi- 
tion of  a  register  of  the  land  office  of  the  district  in  which  the  land  lay 
was  competent  evidence  to  prove  the  title :  Lacey  v.  Maman^  37  Ind. 

The  measure  of  damages  on  the  breach  of  the  covenant  of  seisin, 
where  the  grantee  receives  no  title,  is  the  consideration  money  paid,  with 
interest,  or  if  land  be  paid  by  way  of  exchange,  the  value  of  that 
land:  Id. 

Witness. 

Husband  and  Wife. — Under  our  statutes  neither  interest  nor  infamy 
is  any  disqualification  as  a  witness,  whether  as  a  party  or  otherwise : 
Clements  v.  Marston^  62  N.  H. 

Nor  are  those  disqualifications  any  longer  operative,  which,  being 
founded  upon  grounds  of  public  policy,  such  as  the  fear  of  producing 
dissensions  and  strife  in  families  and  encouraging  perjury,  were  held  at 
common  law  sufficient  to  exclude  husbands  and  wives  from  testifying  for 
or  against  each  other  in  all  oases :  Id. 

Instead,  therefore,  of  the  common-law  rule  that  the  wife  could  not 
testify  for  or  against  her  husband,  and  vice  versa,  for  the  double  reason 
that  their  interests  were  identical,  and  that  it  was  also  contrary  to  sound 
public  policy,  the  rule  in  this  state  now  is  that  husband  and  wife  may 
elect  and  be  compelled  to  testify  for  or  against  each  other  in  all  cases 
where  the  court  can  see  that  their  examination  as  witnesses  upon  the 
points  to  which  their  testimony  is  offered  will  not  lead  to  a  violation  of 
marital  confidence :  Id. 

Therefore,  when  one  party  to  a  suit  is  an  executor  or  administrator, 
and  does  not  elect  to  testify,  although  the  other  party  is  thus  precluded 
from  being  a  witness,  yet  his  wife  may  be  called  as  a  witness,  either  for 
or  against  her  husband,  where  no  violation  of  marital  confidence  is  in- 
volved :  Id. 

Conversations  between  the  husband  and  third  persons,  and  whieh  were 
heard  by  the  wife,  would  not  ordinarily  come  within  this  exception  :  Id. 

And  when  the  wife  acted  as  the  agent  of  the  husband,  in  a  matter  re- 
quiring no  special  confidence,  and  where  no  such  confidence  is  bestowed 
and  where  any  other  person  could  have  acted  just  as  well,  she  niaj 
ordinarily  state  any  facts  learned  in  the  course  of  such  agency :  Id. 
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THE  LAW  OF  RELIGIOUS  SOCIETIES  AND  CHURCH 
CORPORATIONS. 

CHAPTER  U.—iOontinutd.) 
I 
THE   DIFFERENT  FORMS   OF   CHURCH    ORGANIZATIONS — LEGAL 
MODES  AND  REQUISITES  OF  ORGANIZATION. 

It  is  a  general  rule  that  every  person  of  proper  intellectual 
capacity,  may  unite  with  others  assenting  thereto,  in  perfecting 
the  organization  of  a  religious  society  according  to  the  forms  re- 
quired by  the  ecclesiastical  faith  and  church  government  which 
may  be  adopted.  And  new  members  may  be  admitted,  or  old  ones 
be  suspended,  expelled,*'  or  penfiitted  to  withdraw,  according  to 

*7  Charches  maj,  according  to  their  discipline,  try  and  expel  members.  Set 
notes  25,  43,  aftf«;  Famsworthr,  Storrt,  5  Cash.  412;  Shannon  t.  Frosty  3  B. 
Monroe  253 ;  People  y.  Farrington^  22  How.  Pr.  R.  204 ;  Hoff.  Ecc.  L.  32 ; 
Marion  Benev,  Soc  y.  Com.,  31  Pa.  St.  S2;  Back  Mass.  Ecc  L.  70;  Dexter 's 
Ongregationalism  260^  Remington  r,  Conpdon^  2  Pick.  313;  YorkT,  Pease,  2 
Gray  282 ;  Barrowt  y.  Bell,  7  Gray  314 ;  Com,  y.  Drake,  15  Mass.  161 ;  Cotn.  y. 
Knapp,  9  Pick.  496;  Fairchild  y.  Adams,  11  Gush.  549  ;  14  Law  Reporter  278^ 
395 ;  1  Choate's  Wntings  167  ;  Back  Mass.  Ecc.  L.  244-245.  See  Dr.  McPhee- 
ter's  case,  ** Presbyterian,"  Jane  28,  1864 ;  "Christian  Obseryer,"  for  May  1865. 
Angell  k  A.  Corp.  239 ;  2  Bl.  Com.  37  ;  1  Kyd.  Corp.  15.  Moses  on  Manila- 
mas  185  ;  Evans  y.  Pkilada.  Club,  14  Wright  (Pa.);  Com,  r.  Si,  Patrick's  Soct,, 
2  Binney  R.  448  ;  Com,  y.  Philanthropic  Sod*,  5  Binn.  486  ;  Com,  y.  Guardians^ 
6  S.  4  R.  469 ;  Barrows  y.  Mass.  Med.  Soct,,  12  Cash.  402.     See  note  69,  post. 

May  remoye  persons  who  are  distarbing  meeting.  McCain  r,  Matlack,  7  Ind. 
525  ;  Lee  y.  Louisville  Pilot  Benev.  A'ss'n,  2  Bush  (Ky.)  254  ;  Hoffmann's  Ecc.  L. 
90-92;  Gibson's  Codex  29  $  2  Keble  124  ;   Wall  y.  Lee,  36  N.  Y.  14. 

Vol.  XXL- 35  (537) 
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the  same  ecclesiastical  regulations.  The  right  of  uniting  with  and 
attending  the  meetings  of  a  religious  society  is  subject  to  some 
qualifications. 

The  father  or  parent  having  the  custody  and  control  of  a  minor 
child  may,  during  the  minority,  determine  the  extent  and  charac- 
ter of  the  religious  privileges  which  such  child  shall  enjoy,  subject 
to  the  jurisdiction  which  courts  exercise  in  determining  the  custody 
and  guardianship  of  minors.* 

As  to  civil  actions  for  distarbance  of  persons  engaged  in  religions  worship,  sea 
Hoff.  Ecc.  L.  257  ;  First  Bapt,  Ck.  v.  Schmectady  R.  R,,  5  Barb.  79  ;  Trustees  r, 
Utica  R,  R.y  6  Barb.  813;  Owen  v.  Hinman,  1  Watts  &  Serg.  548;  Farrd  t. 
Warren,  3  Wend.  253  ;  Foster  ▼.  Smith,  10  Wend.  377 ;  People  t.  Fuller^  17 
Wend.  211  ;  Bigelowv,  Steams,  19  John*.  B.  39  ;   Wallr.  Lee,  34  N.  Y.  R.  141. 

Injunction  to  prevent  nuisances.  Owen  y.  Hinman,  1  W.  &  S.  548 ;  Bap,  Ch, 
T.  Utica  R.  R.y  5  Barb.  313;  Sparhawk  y.  Union  R,  R*  Co.,  54  Penn.  St.  401. 
Hilliard  on  Injunctions  310  n. 

^"  At  the  August  session,  1842,  of  the  Common  Pleas  for  Lycoming  countr. 
Pa.,  Ellis  Lewis,  President  Judge,  decided  an  interesting  case :  Com.  t.  Armstrong. 
Armstrong's  daughter  hi^d  been  baptized  in  the  Presbyterian  Church  in  early 
infancy,  and  brought  up  in  the  doctrines  of  that  church.  At  the  age  of  17  she 
became  convinced  by  the  preaching  of  a  Baptist  clergyman,  and  desired  to  be  re- 
ceived into  the  Baptist  church  by  immersion.  The  father  forbade  the  Baptist 
clergyman  to  administer  the  rite,  threatening  personal  injury  if  he  did.  The 
clergyman  received  the  daughter  into  his  church  by  immersion  without  the  father's 
knowledge.  The  father,  learning  this,  made  such  threats  that  the  clergyman 
applied  to  the  county  court  for  an  order  requiring  the  father  to  give  security  for 
preserving  the  peace.  The  court  required  the  father  to  give  bond  to  keep  the 
peace,  but  as  the  Act  of  March  18,  1814,  gave  a  discretion  to  require  the  prose- 
cutor, the  defendant,  or  the  county  to  pay  the  costs,  the  clergyman  was  required 
to  pay  the  costs,  the  court  holding  that  the  prosecutor  did  not  act  *<  within  the 
line  of  his  duty,"  but  had  ''  interfered  with  the  lawful  authority  of  the  father  over 
his  own  offspring  in  its  minority." 

The  judge  cited  the  Decalogue;  Prov.  80:  19;  Deut.  29  i  12;  Prov.  18:  8; 
Prov.  6 :  20 ;  Prov.  15:5;  Dent.  27 :  16  ;  Ephesians  6:1;  Collotsians  3 :  20 ; 
Luke  2 :  51  ;  Paley,  Wayland  and  Adams's  Mor.  Phil. ;  1  Blackst.  450 ;  2  Kent 
Com.  205  ;  and  said,  <<  It  is  the  duty  of  the  parent  to  maintain  and  ^ucate  the 
'  child,  and  he  possesses  the  resulting  audiority  to  control  it  in  all  things  necessary 
to  the  accomplishmetit  of  these  objects.  An  appeal  does  not  lie  to  the  ministers 
of  the  Gospel."  And  he  argued  that  any  other  rule  would  allow  a  child  to  unite 
with  Mahomedans,  Mormons,  &c.  This  decision  was  approved  by  Chancellor 
Kent  in  a  letter,  Oct.  6,  1842.  And  see  Matter  of  Wolfstencrafi,  4  Johns.  Ch.  R. 
80 ;  Com.  v.  Addicks,  5  Binn.  520 ;  Ex  parte  Orouse,  4  Whart.  9  ;  Hoffman's  Ecc. 
L.  64. 

In  case  of  separation  of  husband  and  wife  the  father's  right  to  the  control  of 
the  child  will  generally  be  preferred,  but  if  the  good  of  the  child  require,  the  cus- 
tody will  be  given  to  the  mother  or  even  a  stranger.  4  Johns.  Ch.  R.  80 ;  Com. 
y.  Nutt,  1  Browne  143;  Com.  r.  Addicks,  2  8.  &  R.   174;  Matter  of  Kottman,  2 
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The  proper  guardian  of  the  person  of  a  minor  child  in  this  re- 
spect stands  m  heo  parentis. 

Married  women  are  undoubtedly,  hy  the  liberal  spirit  of  our 
Iftws,  permitted  to  enjoy  religious  privileges  according  to  their  own 
ohoice.^ 

There  are  authorities  which  recognise  the  right  of  the  husband, 
in  extreme  cases,  to  make  a  peaceable  recaption  of  the  wife,  or  se- 
cure her  custody  by  hdbeas  corpus^  even  against  her  consent,  since 
he  is  entitled  to  her  society.  If,  therefore,  a  wife  should  embrace 
a  religious  faith  which  secluded  her  f;rom  the  husband,  or  a  reli- 
gions  service  or  practice  which  withdrew  her  from  his  society,  the 
jurisdiction  of  the  courts  might,  according  to  these  authorities,  be 
called  into  requisition  to  restore  her  to  the  husband's  society.^® 

It  is  evident  that  men  have  made  the  laws,  since  there  does  not 
seem  to  be  any  authority  to  restore  a  husband  who  secludes  or 
withdraws  himself  from  a  wife's  society. 

Hai  8.  C.  R.  269;  U.  8.  ▼.  Green,  S  Mais.  4SS ;  2  Kent  230.    See  CMes  ool* 
lected  in  Bingham  on  Infancj  158,  note  2. 

As  to  natural  children ;  Com,  r.  Fee,  6  8.  &  R.  255 ;  People  y.  Landt,  2 
Johns.  R.  375 ;  Carpenter  r.  Whitman,  15  Johns.  208 ;  Wright  r.  Wright,  2 
Mass.  109;  Com.  t.  Andertpn,  1  Ashm.  55.  In  Re  Dotfle,  I  Clarke  Ch.  154; 
Wnghi  T.  Wright,  2  Mass.  109;  Somertei  r.  Digkm,  12  Mass.  387;  Dakon  t 
&ate,  6  Blackf.  (Ind.)  357  \  Ex  parte  Knee,  4  B.  I&  P.  149;  King  t.  Hopkins,  I 
East  579. 

••  As  to  their  right  to  rote  in  religions  corporations  see  Hoffman's  Ecc.  L.  26, 
41,  64;  Grant  on  Corp.  6 ;  Palmer's  Rep.  77 ;  Sutton  Hospital  Case,  9  Coke  R. 
lO.  By  the  N.  Y.  Stat.  April  6,  1784,  the  male  raemhers  helonging  to  churches 
might  elect  trustees.  As  to  other  statutes  see  HoflT.  Ecc.  L.  45,  46,  59,  161.  See 
note  69,  post.  The  Synod  of  the  [late  German]  Reformed  Church  at  its  May 
session  1873,  at  Shelbyrille,  Illinois,  disapproved  of  the  ''action  of  the  Eastern 
Ohio  Classis "  which  denied  women  the  right  to  vote.  And  the  Synod  resolred 
"  that  all  regular  communicant  members  are  entitled  to  vote  in  Congregational 
elections."    See  Minutes,  p.  55. 

w  Anthony  v.  Honey,  8  Bing.  186. 

In  the  case  of  Agnes  Williamson  v.  Edward  Hurd  et  al.,  recently  tried  in  Dis- 
trict Court,  Hamilton  county,  Ohio,  in  Cincinnati,  V,  Worthington,  attorney  for 
defendants,  submitted  an  elaborate  argument  to  prove  that  women  are  not  *'  to  be 
held  to  the  same  responsibility  as  men,"  and  that  it  is  man's  "right  and  duty  to 
rule  over  and  protect  her,  and  it  is  her  right  and  duty  to  help  man  and  be  pro- 
tected." He  cited  sacred  and  profane  history.  1  ch.  Gen.  27  ;  2  Id.  7,  15,  18, 
19,  20,  21,  25 ;  Hist,  of  Bible  by  Rev.  G.  R.  Glag,  vi.  p.  70,  86  ;  3  Gen.  16;  6 
Id.  2  ;  2  Sam.  ch.  13,  v.  11-14 ;  5  ch.  Eph.  22-33 ;  5  ch.  Colossians,  18-19 ;  2 
ch.  Tim.  8-14 ;  Shakspeare  "  Taming  of  the  Shrew,"  Act  3,  Scene  2  ;  Works  of 
Taylor  and  Maine ;  Sir  John  Lubbock  en  "  Civilisation  and  Primitive  Condition 
of  Man,"  p..  74.  He  argued  from  physiology,  psychology,  phrenology,  and  the 
general  coarse  of  legislation. 
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Assuming  then  that  a  religions  society  is  organized  according  to 
the  ecelenattical  requisitions  of  the  denomination  vhose  faith  and 
form  of  church  government  is  adopted,  it  is  to  be  borne  in  mind, 
from  what  has  already  been  stated  {ante  p.  847,  et  BequoTy)  thai 

there  may  be  SEVEN  DIFFERENT  LEGAL  FORMS  OF  CHURCH  OR- 
GANIZATIONS, and  that  each  of  these  will,  in  its  legal  arganizationy 
make  (arUe  853,  et  %eq.)  FIVE  distinot  inquiries. 

When  these  are  disposed  of,  other  heads  of  inquiry  will  remain 
to  be  considered  as  heretofore  suggested.     {Antej  p.  211.) 

FIRST  FORM  OF  CHURCH  ORGANIZATION — UNINCORPORATED  SOCIETT. 

A  large  proportion  of  all  the  religious  societies  in  many  of  tho 
states  are  unincorporated.  But  it  is  very  rare  that  any  unincor- 
porated society  attempts  to  seek  or  maintain  its  organized  purposes 
without  the  aid  of  common  law  trustees,  or  trustees  having  corpo- 
rate or  quasi  corporate  powers,  or  of  a  corporation  proper.  There 
are  religious  societies  for  whose  members  halls  or  places  of  meeting 
are  temporarily  leased  without  trustees  or  a  corporation.  But  these 
are  rare.** 

In  this  connection  it  is  only  proposed  to  treat  of  such  unin- 
corporated societies  m  permanently  seek  their  organized  purposes 
without  the  aid  of  trustees  or  of  a  corporation.  These  organi- 
zations or  societies  are  extremely  rare,  though  there  are  some 
such,  as  the  United  Society  of  Believiers,  commonly  called  Shakers, 
the  Separatists  and  others.  These  are  religious  societies,  formed 
not  only  for  religious  worship,  but  to  maintain,  as  a  part  of  their 
creed  or  policy,  a  community  of  property.** 

In  answer  to  the  several  inquiries  heretofore  suggested  as  to 

•«  The  "  Philadelphia  Telegraph  "  recently  said  : 

'*  The  Bankers  are  a  very  cnrioiis  religions  sect,  originating  in  the  old  world, 
and  flourishing  in  various  parts  of  our  country,  especially  in  Lancaster  county, 
Pa.  They  are  well-to-do  farmers.  Their  ministers  are  uneducated  and  unpaid 
farmers  ;  their  religion  is  a  compound  of  honesty,  hard  work,  and  legal  rites ; 
their  churches  are  hams,iind  their  chief  meetings  concentrate  themselves  in  half 
yearly  services  before  and  after  harvest." 

**  As  to  Shakers,  see  note  36,  ante ;  Anderson  v.  Brock^  3  Maine  243. 

As  to  unincorporated  societies,  see  note  47,  ante.  They  will  be  protected  in  their 
possession  of  property :  Beatty  v.  Kurtz,  2  Peters  566  ;  High  on  Injunctions  241 ; 
Kisor's  Appeal,  62  Pa.  St.  428. 

Capacity  to  take  by  devise:  In  Be  Tickner'  Eitate,  4  American  Law  Register- 
K.  8.  269,  and  valuable  note  p.  974  ;  Owene  v.  Afis.  Soct.,  14  K.  Y.  380. 
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each  of  the  legal  forms  of  church  organtzstions,  it  may  be  said  in 
general  terms : 

1.  This  form  of  legal  organization  it  is  believed  is  not  restricted 
or  prohibited  by  constitutional  provision  or  statutory  or  common 
law,  or  equity  principles  in  any  state  of  our  Union. 

It  can  have  generally  the  legal  rights  and  remedies  of  any  part- 
nership or  voluntary  association. 

According  to  the  plan  of  treating  the  various  subjects  of  inquiry 
heretofore  proposed  {antSy  p.  211),  it  will  be  reseryed  for  separate 
and  subsequent  chapters  to  consider  (1)  how  property  may  be  ac- 
quired and  titles  held,  (2)  the  organization  maintained,  (3)  the 
mode  of  controlling  property,  &c.,  4c. 

2.  The  existing  societies  of  this  class  are  generally  congrega- 
tional in  character,  at  liberty  to  form  and  change  their  religious 
belief. 

3.  But  such  societies  may  be,  and  some  of  them  are,  by  their 
articles  of  association,  so  organized  that  the  property  held  in  com- 
mon is  for  those  entertaining  a  given  religious  faith  and  who  con- 
form to  prescribed  rules.  The  mode  of  so  arranging  property  is 
more  properly  to  be  considered  in  the  chapter  which  will  treat  of 
property  titles,  &c 

4.  This  class  of  societies  are  not  generally  in  connection  with 
or  subject  to  the  ecclesiastical  authority  of  any  body  higher  than 
the  particular  society.  But  there  is  no  reason  why  such  societies 
may  not  be  so  constituted. 

There  can  be  but  little  practical  necessity  for  any  legal  provision 
by  statute  to  authorize  or  regulate  this  form  of  organization.  It 
is  created  as  at  comm6n  law  by  such  written  articles  of  association 
as  religious  societies  may  adopt  or  may  rest  in  parol. 

SECOND   FORM  OF  CHURCH  ORGANIZATION — UNINCORPORATED  SOCI- 
ETY WITH   UNINCORPORATED  TRUSTEES. 

A  large  proportion  of  all  religious  societies  are  unincorporated, 
and  hold  their  property  through  the  intervention  of  common  law 
or  unincorporated  trustees.  The  jurisdiction  exercised  by  courts 
of  equity  over  trusts  of  this  character  is  generally  sufficient  to 
enable  these  organizations  to  accomplish  every  desired  purpose. 
Some  of  the  principles  of  this  jurisdiction  have  already  been 
stated  (note  48,  ante). 

In  answer  to  the  several  inquiries  heretofore  suggested  as  to 
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each  of  the  legal  forms  of  church  organizatioDy  it  may  be  said  in 
general  terms: 

1.  Such  organization  is  not  restricted  or  prohibited  in  any 
state." 

2.  These  organizations  maj  be  Congregational,  at  liberty  to 
^form  and  change  their  creed  or  otherwise.     In  practice  they  are 

both  Congregational  and  Associated. 

3.  These  organizations,  either  of  the  Associated  or  Congrega- 
tional class,  may  have  property  devoted  to  their  use  for  the  par- 
pose  of  maintaining  a  particular  and  defined  unchangeable  religious 
faith. 

4.  They  may,  of  course,  be  of  the  Associated  class,  in  connect 
tion  with  and  subject  to  the  authority  of  some  higher  ecclesiastical 
body. 

The  consideration  of  the  mode  of  holding  property,  with  a  right 
to  devote  its  use  to  opinions  which  may  from  time  to  time  change, 
or  which  shall  be  unchangeable,  belongs  to  the  chapter  which  will 
treat  of  property,  &c. 

There  is  no  necessity  for  a  statute  to  authorize  or  regulate  these 
organizations.  They  may  be  created  by  such  written  articles  of 
association  as  religious  societies  adopt,  or  may  rest  on  the  mutual 
parol  understanding  of  parties  to  them.  The  eedeaiaetical  forms 
of  organization  create  the  legal  organization,  but  to  this,  of  course, 


^  The  effect  of  the  Statate  of  Uses  is  to  be  considered  where  snch  statute  is  in 
force.  Bat  this,  as  to  aU  legal  forms  of  charch  organization  inrolving  a  trust, 
will  require  a  separate  chapter.  See  Perrj  on  Trusts,  {{  5-6,  and  Id.  jj  29S-299. 
Stat,  of  Uses  not  in  force  in  Ohio :  JBel/enatein  v.  Garrard,  7  Ohio  R.,  part  1,  p. 
275. 

As  to  the  principles  by  which  to  determine  when  the  English  Statutes  and  com- 
mon law  are  to  be  regarded  as  in  force  in  the  colonies  and  states  here,  see  1 
Bishop  Marriage  and  Divorce,  J  J  66,  86,  43,  59  ;  Bishop  First  Book,  {  59  ;  Bishop 
Crim.  L.  (5th  ed.)  ch.  x  ;  AWy-Gtn'l  v.  Stewart,  &  Merirale  R.  143  ;  Mayor  of 
Lyom  T.  East  India  Co.,  Moore's  Privy  Council  R.,  vol.  1,  p.  175  :  1  Kent  472; 
Bogardus  v.  Trinity  Ch.,  4  Paige  Ch.  178;  Chalmers's  Opinions,  vol.  1,  p.  194; 
Smith's  Hist.  N.  Y.  vol.  I,  p.  243 ;  Hoff.  Ecc.  L.  182.    Note  27,  ante. 

As  to  validity  of  subscriptions  for  building  churches  and  charities  :  1  Parsons 
Cont.  378  }  Truste4M  v.  Garvey,  53  Ills.  401  ;  McClure  v.  WiUon,  43  Ills.  356 ; 
George  v.  Harris,  4  N.  H.  535.     But  see  Brui^field  v.  Carson,  38  Ind.  94. 

As  to  pews  !  Carry  v.  First  Presby.  Soct.,  2  Pittsburgh  L.  J.  105  ;  Succession 
of  Gamble,  23  ]«a.  An.  9  ;  First  Bap.  Sod.  v.  Grant,  50  Me.  245  ;  Abemathyr. 
Soct,,  3  Daly  N.  Y.  1  ;  French  v.  Old  S.  Soct.,  106  Mass.  479.  Compare  3  Daly 
N.  Y.  1  ;  Croker  v.  Soct.,  106  Mass.  489  ;  Price  v.  A£.  E.  Ch,  4  Ohio  541. 
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must  be  added  the  proper  deed  or  instrament  by  which  property  is 
held  in  trust. 

THIRD  FORM  OF  CHURCH  ORGANIZATION — UNINCORPORATBD  SO- 
CIBTY  WITH  THB  AID  OF  A  CORPORATION  OR  TRUSTEES  HAV- 
ING CORPORATE  OR  QUASI  CORPORATE  POWERS  TO  HOLD 
PROPERTY. 

This  form  of  organization  is  merely  an  improvement  on  the  pre- 
ceding. It  is  unusual  to  fihd  a  corporation  created  as  a  mere 
trustee  to  hold  property  for  an  unincorporated  society.  More 
firequently  the  corporation  consists  of  the  members  of  the  religious 
society,  who  elect  officers  to  manage  the  temporalities,  as  in  the 
next  form  of  organization  to  be  mentioned.  But  it  is  possible  to 
have  a  corporate  body  created  as  the  mere  trustee  of  an  unin- 
corporated society  or  congregation.^ 

There  is,  perhaps,  no  general  provision  made  for  such  corpora- 
tion in  any  state  as  totally  distinct  from  the  members  of  a  church, 
nor  does  there  seem  to  be  any  necessity  for  such  arrangement, 
unless  indeed,  that  a  corporation  might  hold  property  for  specified 
purposes  relieved  of  liability  for  debts  of  the  congregation." 

There  are  distinctions  made  in  some  of  the  states  between  tne 
corporation  and  the  congregation  it  represents.  (Notes  50-56, 
ante,) 

<<  See  New  York  Act  of  April  6,  1784,  Laws  ch.  18  ;  Hoffmanns  £cc.  L.  41 ;  Act 
March  17,  1795,  Laws,  ch.  S5,  Hoffman  44-^5.  See  Act  of  1818;  People  r, 
Fnltmi,  U  N.  Y.  94. 

Under  the  Maryland  Act  the  trustees  and  not  the  congregatioH  are  tae  corpora- 
tion :  Bethel  Ch.  V.  Carnach,  2  Md.  Ch.  143 ;  Tyler,  {  724. 

See  note  50,  ante;  People  v.  Fulton,  11  N.  Y.  94 ;  Petty  v.  Tooker,  21  N.  Y. 
267  ;  2  T)enio  492  ;  3  Paige  296  ;  Bundy  y.  Birdsall,  29  Barb.  31. 

In  Jackson  r.  Hammond^  2  Caines '  Cases  33,  it  is  decided  that  a  devise  to  a  tecu- 
lar  oorporatioa  in  trust  for  mini4ter  of  an  unincorporated  society  is  void.  See 
Ayere  v.  Metk.  CA.^  3  Sandf.  S.  C.  R.  351,  commenting  on  this  case.  See  notes 
II,  53,  72. 

But  a  corporation  unrestrained  by  special  provision  can  execute  trust :  Tucker 
r,  St,  Clement,  3  Sandf.  S.  C.  R.  242,  affirmed  4  Seld.  558  n  ;  WUliams  v.  WillioTM, 
8  N.  Y.  5SS.  Bat  wberto  the  porpoaet  for  which  a  corporation  may  hold  property 
are  enumerated  this  excludes  all  others  :  /ackeon  v.  Hartwell,  18  Johns.  422. 

•*  See  note  51,  ante.  Also  Afagiev,  German  Ch.<,  2  Beasl.  N.  J.  Ch.  77; 
BametCt  Appeal,  Snp.  Ct.  Pa.  1863;  Pittsburgh  Legal  J.,  vol.  11,  p.  210; 
lUfe  V.  Guyer,  59  Pa.  St.  393 ;  WelU  v.  McCa!l,  64  Id.  207  ;  White  v.  White,  30 
Vt.  342;  Cloot  v.  Bool,  8  Paige  83;  BramhaU  v.  Ferris,  14  N.  Y.  44;  Doswell 
V.  Anderson,  1  P.  &  H.  (Va.)  185;  Raikes  r.  Ward,  I  Hure  445;  Crocket  r. 
Crocket,  1  Id.  451. 
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There  are  very  many  unincorporated  religious  societies  having 
property  held  by  trustees  to  whom  the  statute  has  given  a  quasi 
corporate  capacity,  or  rather  has  provided  a  mode  of  perpetuating 
trustees  without  the  necessity  of  applying  to  a  court  of  equity, 
and  without  providing  a  mode  in  the  trust  deed.  These  subjects 
belong  to  a  subsequent  chaptor  on  the  mode  of  maintaining  church 
organizations.  But  it  is  appropriate  now  to  say  this  is  one  among 
the  best  modes  of  perfecting  a  legal  organkation  of  a  religious 
society.  It  is  of  course  only  practicable  where  provision  has  been 
made  by  statute  as  to  trustees. 

Such  provision  has  been  made  in  the  District  of  Columbia,  in 
Ohio  and  other  states,  and  some  principles  applicable  to  these 
have  been  already  stated.     (Note  49,  ante.) 

In  answer  to  the  several  inquiries  suggested  as  to  each  of  the 
legal  forms  of  church  organizations,  it  may  be  said  generally  : 

1 .  This  form  of  organization,  so  far  as  it  rests  on  corporate  or 
quasi  corporate  trustees,  is  dependent  on  statute  and  is,  of  course, 
not  prohibited  in  any  state,  but  in  some  is  authorized  by  statute. 

2.  Such  organization  may  be  Congregational,  at  liberty  to  form 
and  change  its  creed  and  form  of  church  government.  In  prac- 
tice these  organizations  are  both  Congregational  and  Associated. 

3.  These  organizations,  either  of  the  Associated  or  Congrega- 
tional class,  may  have  property,  through  trustees  or  corporations, 
devoted  to  their  use,  for  the  purpose  of  propagating  a  particular 
and  defined  unchangeable  religious  &ith* 

4.  They  may,  of  course,  be  of  the  Associated  class,  in  connec- 
tion with  and  subject  to  the  authority  of  higher  ecclesiastical 
bodies. 

As  a  general  rule  the  ecclesiastical  organization  of  a  religious 
society  of  this  class,  whether  by  written  articles  of  association,  or 
by  parol,  perfects  its  legal  organization,  and  the  trustees  are,  by 
their  appointment  and  proper  conveyance,  charged  with  the  duties 
entrusted  to  them. 

FOURTH   FORM   OP  CHURCH   ORGANIZATION — ^INCORPORATED 

SOCIETY. 

In  some  of  the  states  a  large  majority  of  all  religious  societies 
are  incorporated.  In  others  a  majority  are  unincorporated  con- 
gregations, with  trustees  holding  property,  and  this  is  especially  so 
in  those  states  which  give  the  trustees  a  kind  of  corporate  succes- 
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aion.  Either  form  of  orgftnizatioQ  is  abundantly  sufficient.  The 
church  organissation  by  a  corporation  is  preferable  to  all  others 
irhere  there  are  no  restraints  upon  the  corporate  power  to  receire 
property  or  execute  trusts,  and  where  the  control  of  property  is  so 
arranged  as  to  carry  out  the  purposes  of  those  interested. 

The  Congregational  Churches  generally  desire  organizations 
which  leave  them  respectively  free  to  form  and  change  their  creeds 
and  internal  policy.  When  this  is  the  case  the  corporation  should 
be  so  arranged  that  no  official  body  controlling  the  temporalities 
should  be  able  to  defeat  the  will  of  a  majority  of  the  members. 

Of  course  it  is  impossible  to  provide  that  men  or  church  mem- 
bers shall  not  change  their  opinions,  but  it  is  competent  to  provide 
that  a  given  creed,  or  confession  of  faith,  or  articles  of  religion 
shall  be  adhered  to,  and  that  those  only  who  abide  in  that  faith 
shall  continue  to  enjoy  church  privileges.  This  may  be  done  in 
an  unincorporated  soeiety  by  written  articles  of  association,  and 
property  may  be  devoted  to  the  teaching  of  such  creed  by  proper 
trusts  in  deeds  of  conveyance.  The  articles  of  association  indeed, 
themselves,  might  so  provide.** 

So  the  same  thing  may  be  accomplished  in  a  corporation  either 
for  a  Congregational  Church  or  for  Churches  of  the  Associated 
class  by  proper  provisions  in  act  of  incorporation,  by  trust  provi- 
sions in  deeds  (notes  *•  and  ^\)  of  conveyance,  or  possibly  by  articles 
of  association  sufficiently  explicit  and  perpetual  in  their  character. 
So  the  Associated  Churches  may  be  made  to  acknowledge  the  per- 
petual binding  obligation  of  the  higher  ecclesiastical  bodies  with 
which  they  stand  connected,  either  as  they  exist  or  as  they  may 
be.  The  propriety  of  this  is  the  more  apparent  since  the  right  of 
secession  has  been  asserted  on  behalf  of  churches  in  the  Associ- 
ated connection,  and  it  has  been  supported  by  evidence  of  eccleei^ 
astical  usage  and  rights  determined  accordingly.*' 

**  See  note  55,  atUe*  Heckman  y.  Me$$^  16  Ohio  583.  Bat  see  Smith  r.  Ndttm^ 
IS  Vt.  511;  Tyler,  {  874. 

As  to  trusts  to  be  executed  by  corporations  see  note  73,  po9t, 

•7  Ferraria  r.  FasconceZ/ft , '  23  Ills.  456:  8.  o.  27  Ills.  238:  s.  0.  31  Ills.  26. 

Such  right  of  secession  may  be  provided  against,  by  provision  in  a  charter,  or 
conveyance  to  corporation,  or  trust  deed  ;  WcUion  r,  Jones^  13  Wallace  680 ;  Petty 
V.  Tooker,  21  N.  Y.  R.  273 ;  Schnorr's  Appeal  67  Pa.  St.  138,  in  which  Shabs- 
W03D,  J.,  delivered  a  very  able  opinion.    And  see  note  55,  ante. 

In  Hoffman's  Ecc.  L.,  ch.  xxiii.,  is  a  review  of  cases  affecting  the  right  of  prop- 
erty in  cases  of  church  divisions.     See  notes  53,  54,  55,  ante. 
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In  some  of  the  states  a  special  act  of  incorporatioti  may,  in  the 
discretion  of  the  legislature,  be  procured  for  each  church.  In 
some  states  provision  is  also  made  for  the  incorporation  of 
churches  under  a  general  legislative  act,  by  certain  proceedings 
of  a  congregation,  of  which  a  record  is  to  be  made  by  a  desig- 
nated oflScer* 

In  some  states  there  are  constitutional  provisions  prohibiting 
special  legislative  acts,  and  authorizing  the  creation  of  corpora- 
tions under  general  laws. 

Begulations  have  been  made  by  law  for  the  District  of  Colum- 
bia and  the  Territories  of  the  United  States.  Reference  has 
already  been  made  to  some  of  these  constitutional  and  statutory 
provisions.     (Notes  18,  52,  ante.) 

Where  corporations  are  only  authorized  under  general  laws, 
difficulty  has  been  sometimes  experienced  to  find  them  sufficiently 

Hoffman  also  discusses  the  cases  in  which  courts  of  eqiiitj  interfere  to  enforce  or 
prevent  the  perversion  of  a  trust 

So  does  High  on  Injunctions,  ch.  v ;  Hilliard  Inj.  373. 

None  in  case  trustees  build  new  church  and  part  of  members  use  old  church. 
Miller  Y,  English,  2  Halst.  Ch.  304.     See  Scott  v.  Stipe,  12  Ind.  74. 

Kone  for  trustees  elect  against  old-remedy  quo  warranie :  Sap,  Ch.  r.  Parker, 
.36  Barb.  171.    But  see  TruiOeea  t.  Hoeasli,  13  Wis.  348. 

None  for  pewholder  in  case  of  rebuilding :  HeHrg  ▼.  St.  Peter^s  Ch.,  2  Edw. 
Ch.  608 ;  Van  Horn  r.  Talmadge,  4  Halst.  Ch.  108  j  Re/.  Ch.  r.  Draper,  97 
Mass.  (1  Browne)  352. 

As  to  injunctions  generalljs  Beattyr.  Kurtz,  2  Pet.  566  ;  C<m.  v.  Vtatt^  2  Allen 
515;  Mayor  r.  Soct.,  note  a  to  p.  378,  Hilliard  Inj.;  Arkenburg  y.  Wood,  23 
Barb.  360  contra  f  ^tt'y-Gen.  r.  Welsh,  4  Hare  (30  Eng.  Ch.)  572  ;  Brunnemeyer 
r.  Buhre,  32  Ills.  183  ;  Wyatt  v.  Benson,  23  Barb.  327  ;  Perry  McEwen,  22- Ind. 
440 ;   Chase  v.  Cheney,  10  Am.  Law  Reg.  N.  S.  295. 

Not  eject  minister  by :  Hilliard  Inj.  446;  Young  y.  Ransom,  31  Barb.  49; 
Walker  y.  Wainvflright,  16  Barb.  486;  Nicholson  v.  Kttapp,  9. Sim.  326  ;  iJaily  v. 
Archbishop,  Flan.  &  Kel.  263;  PoUer  t.  Chapman,  Dick  146,  Ambl.  98. 

As  to  the  distinction  between  incorporated  and  unincorporated  churches,  and 
the  effects  of  a  corporation  in  determining  trusts  and  property  rights,  see  note  55, 
ante ;  High  on  Injunctions,  {  229 ;  Burrell  y.  Associate  Ref.  Ch.,  44  Barb.  282 ; 
Petty  Y.  Tooker,  21  N.  Y.  267  ;  Robertson  v.  Bullions,  I  Kern.  243. 

The  English  rule  for  determining  the  purpose  of  the  founder  of  a  trust  by  a  do- 
nation, is  stated  in  Au^y.-GenH.  v^  Pearson,  3  MeriYale  395.  This  has  been 
partly  followed  here  :  Bowden  y.  McLeody  1  Edw.  Ch.  588  ;  2  Denio  492  ;  3  Paige 
296  ;  41  Pa.  St.  9 ;  43  Id.  244. 

There  is  a  distinction  between  property  held  by  donation  or  where  the  use  is  the 
consideration,  and  those  cases  where  property  is  purchased,  so  far  as  the  right  to 
change  the  use  is  concerned.    See  note  55»  ante. 
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comprehensive  to  meet  the  exigencies  or  wants  of  particular  cases^ 
or  containing  provisions  which  would  deiSBat  special  objects. 

This  brief  view  of  the  subject  leads  to  the  inquiry  as  to  how  a 
church  or  religious  society  may  perfect  its  legal  organization  as  a 
corporation.  When  the  ecclesiastical  organization  is  perfected 
the  next  step  is  to  procure  an  act  of  incorporation  or  charter. 

A  special  charter  is  simply  an  act  of  the  legislature,  the  gen* 
eral  form  of  which  is  fkmiliar  to  all. 

Such  charter  must  be  accepted  and  acted  upon  by  those  author* 
i£ed  in  the  first  instance  to  do  so. 

The  form  of  the  Charter  will  be  more  properly  referred  to  in 
considering  the  four  inquiries  appropriate  to  each  of  the  legal 
forms  of  church  organizations,  and  in  a  subsequent  chapter  which 
will  treat  of  the  manner  of  acquiring  and  holding  church  pro* 
perty. 

But  the  acceptance  of  a  special  act  of  incorporation,  or  of  the 
corporate  franchises  conferred  by  it,  will  generally  be  by  substan* 
tially  similar  acts  and  forms  in  particular  churches  of  every  re* 
ligious  denomination,  and  they  will  depend  somewhat  on  the  pro* 
visions  of  the  charter.  No  very  formal  acceptance  is  requisite. 
It  may  be  sufficiently  indicated  by  continuous  corporate  action  in 
the  corporate  name.^ 

The  legal  organization  of  a  church  corporation,  under  a  general 
law,  will  require  more  formality.  All  the  requirements  of  the 
statute  must  be  substantially  pursued  in  order  to  secure  a  cotpo- 


"  It  wiU  be  appropriate  to  give  a  form  of  acceptance  in  connection  with  other 
forms  elsewhere  hereafter. 

For  forms  of  special  charters^  see  for  [German]  Reformed  Church  :  Acts  and  Fro-  ' 
ceedings  of  Gen.  Synod  1869,  p.  85.     Same  for  1866,  pp.  17,  19.     See  note  38, 
ante. 

Episcopal :  see  Hoffman's  "Ecc,  L.  16,  94. 

For  Reformed  [Dutch]  Church  in  America:  Hoffman's  £cc.  L.  103,  109, 115; 
New  York  Act  of  1696  and  Act  of  S5th  February  1783,  and  Act  of  1813. 

See  also  as  to  general  statutes  in  New  York  for  this  cburch :  Hoffman  Ecc.  L. 
110.     For  Act  of  April  7  1819,  incorporating.  General  Synod,  see  Laws,  ch.  110.^ 

For  Catholic  :  New  York  AcU,  April  11  I8l7,  and  April  3d  1821,  (Laws,  ch. 
237,  ch.  205);  St.  Peters'  Ch.  N.  Y.  Hoffman  Ecc.  L.  142,  144;  Act  April  14th 
1817,  (Laws,  ch.  239).     St.  Patrick's  Cathedral,  N.  Y. 

In  Massachusetu :  Buck  Mass.  Ecc.  L.  117,  119. 

The  local  statutes  of  many  of  the  states  contain  special  acts  of  incorporation. 
These  have  been  often  drawn  without  any  knowledge  of  the  principles  of  law 
applicable  to  religious  societies. 
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rate  existence.^     The  statutes  generally  contemplate  a  prior 
ecclesiasticcU  organization. 

••  As  to  the  orgapization  of  charch  corporatioDS  and  presumption  of  regularitj, 
&c.,  see  note  39  ante ;  Hoffman's  Ecc.  Law  50,  52,  and  cases  cited,  pp.  66,  67. 

Ferraria  v.  VatconcelleSy  23  Ills.  R.  456 ;  All  Saints  Church  v.  Lovett^  1  Hall 
Sup.  Ct.  R.  191 ;  Tyler  Ecc.  L.  {  120;  People  r.  Peck,  11  Wend.  604 ;  M,  E. 
Church  V.  Pickett,  19  N.  York  482 ;  Tyler  {  201 ;  Mdh,  Union  Ch,  r.  Ricket,  23 
Barb.  R.  437 ;  Fir8t  Bap.  Soc.  v.  Rnpeley,  16  Wend.  605 ;  Jackson  v.  Leggett,  7 
Wend.  377,  Tyler  {  121  ;  Jones  v.  Carey,  6  Maine  448;  Parsonsjield  y.  Vaiton, 
5  Maine  217  ;  Coxe  v.  Walker,  26  Maine  504  ;  Rogers  r.  Danby  U,  Soct,,  19  Vt. 
187  ;  Wood  ▼.  Cashing,  6  Mete.  448 ;  Wiggin  r.  Lowell,  8  Id.  801 ;  Ladd  r.  Clo- 
ments,  4  Cosh.  476  ;  Howard  r.  Hayward,  10  Mete.  408 ;  Tobyr.  Wareham,  13  Id. 
440 ;  Townsend  y.  Lowell,  6  Cosh,  279 ;  Tyler  {  442 ;  Wkitmore  v.  Plymouth,  2 
Gray  306  ;  Oaks  v.  ffeil,  14  Pick.  442  ;  People  T.  Peck,  11  Wend.  604  ;  Brown  r. 
Savage,  5  Jurist  1070  ;  Rogers  y.  James,  1  Taunton  747. 

Eyidence  of  a  continuous  corporate  existence:  M*  E,  Ckurtk  y.  Picket,  19 
Barb.  N.  T.  486 :  23  Id.  437,  486.  Mere  use  does  not  make  corporation  do  factor 
Van  Buren  y.  Ref,  Ch.,  62  Barb.  N.  Y.  495. 

Right  to  Vote  at  corporate  elections :  see  note  59,  ante.  Hoffman  Ecc.  L.  62, 
64,  24.  See  cases  cited  pp.  27,  29,  31  N.  Y.  Stat,  of  1786 ;  Robertson  y.  Bui- 
lionsi  11  N.  Y.  (1  Kernan)  243;  Jackson  r.  NestleSy  S  Johns.  115,  135;  BapHsi 
Ch.  r.  Witherel,  3  Paige  296;  Weckerley  y.  Guyer^  11  8.  &  R.  35;  Com.  r. 
Cain,  5  S.  &  R.  510;  Taker  y.  Com.,  20  Pa.  St.  484;  Miller  r.  English,  I 
Zabr.  317  ;  Sutter  y.  Trustees,  42  Pa.  St.  503;  Sparrow  r.  Wood,  16  Mass.  475  ; 
Oaks  y.  Hill,  10  Pick.  333;  Keith  r.  Howard,  24  Id.  292;  Dawson  y.  Towle, 
Hardrees'  R.  378,  Hoff.  Ecc.  L.  91  ;  People  y.  Tuthill,  31  N.  York  550;  Slate  r. 
Crowell,  4  Halst.  390;  Watenleit  y.  McKean,  6  Hill  616  ;  People  y.  Phillips,  1 
Denio  388 ;  Parish  of  B.  y.  Tooker,  29  Barb.  256 ;  PeUy  r.  Tooker,  21  N.  Y. 
267 ;  Robertson  y.  Bullions,  11  N.  Y.  243;  Doremus  r.  Dutch  Ref.  Ch,,  2  Green 
Ch.  R.  332 ;  Ross  y.  CrockeU,  14  La.  Ann.  811  ;  31  N.  Y.  R.  550 ;  Erbaugh  r. 
Germ.  Ref.  Ch.,  3  E.  D.  Smith  30;  Germ.  Rtf.  Ch.  y.  Bascke,  5  Sandf.  S.C 
R.  666. 

Remedy  of  members  expelled :  Marion  Ben.  Soc,  y.  Com.,  81  Pa.  St.  82 ;  Moses 
Mandamus  184;  2  Blackst.  Com.  37 ;  1  Kyd  Corp.  15.    Note  57,  ante. 

Right  of  members  as  to  temporal  concerns  :  Compromise  suit,  Horton  v.  Bapt. 
Ch.,  34  Vt.  309. 

How  vote  taken  :  Wardens  y.  Pope,  8  Gray  140 ;  People  y.  Lacoste,  37  N.  Y. 
192 ;  M.  E.  Ch.  r.  Picket,  19  N.  Y.  482 ;  Rex  y.  Mayor,  Maule  &  Selwin  697 ; 
MaUer  of  Mohawk  R.  R.,  19  Wend.  133 ;  Hoff.  Ecc  L.  38,  46,  67 ;  People  r. 
White,  II  Abbott  168 ;  Hart  y.  Harvey,  32  Barb.  55. 

Rector  of  parish  presides :  Wilson  y.  Mackmath,  3  Phil.  68 ;  Queen  v.  Doyly, 
4  Perry  &  Davidson  58  ;  Hoff.  Ecc.  L.  48,  66,  22;  See  Hoffhian's  Law  of  Ch. 
323-5  ;  Ecc.  L.  79  ;  People  r.  Peck,  1 1  Wendell  604  ;  Wilcox  Corp.  1-59. 

The  rule  of  the  common  law  that  in/ants  cannot  vote  in  civil  corporations  is 
applicable  to  religious  corporations  :  Hoff.  Ecc.  L.  63 ;  Robertson  v.  Bullions,  1 1 
K.  Y.  243 ;  Grant  Corp.  5,6,  422 ;  McPhei:son  on  Infancy  448 ;  Hobart  52S-2 
Inst.  47  :  Claridge  v.  Evelin,  5  Bam.  &  Aid.  81. 

Are  ineligible  to  office.  Votes  cast  for  them  void  :  Claridge  y.  Evelyn,  5  Bam* 
lb  Aid.  81 ;  Rex  v.  Hawkins,  10  East  218;  Wilcox  Corp.  {  480. 
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As  to  officers  holding  over:  People  r.  Tieman^  8  Abbot  859,  Hoffman  69; 
People  Y.  Phillips^  1  Denio  888. 

Proxies  not  allowed  except  by  special  prorision :  HofT.  Ecc.  L.  64;  Rex  r. 
Ellis^  17  State  Trials  823  ;  Phillipa  r.  Wickham,  1  Paige  598;  Case  of  Dean  and 
Chapter^  Sir  John  Daris's  R.  129;  Tajflorr.  Gritwold,  2  Green  N.  J. ;  2  Kent 
229. 

Notice  of  election  ;  Wileon  t.  Dennieon^  Ambler  R..  182 ;  4  Bam.  &  Cress.  441 ; 
Smith  T.  Lane,  21  N.  Y.  296  ;  Wilcox  Corp.  {  59. 

Election  valid  if  minority  neglect  to  vote :  Hoffman  66 ;  Goal  in  r.  Vesey,  7 
Qaeen's  Bench  439  ;  Rex  y.  Foxcroft,  2  Barrows  1020 ;  Crawford  y.  Powell^  Id. 
1016;  Regina  y.  Mayor,  7  Ad.  &  £1.  963.  See  Rex  y.  Morris,  4  East  26  ;  Rex 
Y.  Thornton,  Id.  307  ;  Rex  y.  Miller,  6  T.  R.  278 ;  Hoff^.  Ecc.  L.  71 ;  Rex  y.  Devk- 
muhire,  1  Barn.  &  Cress.  609;  Rex  y.  Qellriuger,  4  T.  K.  810;  ^S^.  Marye 
Church  ease,  7  S.  &  R.  517  ;  Beck  y.  Hanson,  9  Foster  N.  H.  213 ;  Rex.  y.  Brewer, 
I,  Bam.  &  Cress.  492,  cited  in  Whiteside  y.  People,  26  Wend.  643 ;  Ex  parU 
Rogers,  7  Cowen  527  ;  Bams'  Ecc.  L.  2;  92 1  Case  of  Cathedral  Church  <f 
Carlgle,  2  Bums  113. 

As  to  power  to  adjoara  :  Stoughton  y.  Reptolds^  2  Strange  1045,  Fortescne  R. 
168 ;  Baker  fr  D,  y.  Wood,  I  Curtis  R.  552  ;  Rex  y.  Commissary,  7  East  573 ; 
Rex  Y.  Archdeacon,  1  Adol.  &  El.  342  ;  Queen  y.  Doyly,  4  Perrj  &  DaYison  58 ; 
Rex  Y.  Norris,  Bamardiston  R.  385  ;  bat  see  Rex  y.  Butler,  8  East  393  and  Rex  t« 
Gaborean,  1 1  East  87  ;  Whiteside  y.  People,  26  Wend.  643,  approves  Rex  v.  Abr- 
ris ;  Ex  parte  Rogers,  7  Cowen  527  ». 

As  to  **  casting  Yote:*'  Remington  y.  Rector,  fpc,  Hoff'man's  Ecc.  L.  80,  and 
eases  cited.  In  note  to  p.  78  aathorities  are  cited  as  to  case  of  an  officer  author- 
ised to  call  a  meeting  who  refuses  to  act. 

Power  to  make  by-laws  ;  note  55,  ante;  Edenr.  Foster,  2  P.  Wras.  327 ;  AtVy,» 
General  Y.  Pearson,  3  Mer.  411 ;  King  y.  Beeton,  Burrows  R.  2260,  19  Wend. 
37  ;  Com,  r.  Cain,  5  S.  &  R.  510 ;  Taylor  y.  Griswold,  2  Green  N.  J.  223  ;  Vestry 
Y.  Matthews,  4  Dess.  R.  S.  C.  578;  McOermoit  r.  Board  Police,  5  Abb.  R.  422 ; 
Brick  Ch.  y.  Mayor,  5  Cow.  388 ;  Hoff.  Ecc.  L.  186. 

Trustees  no  power  to  close  church  in  New  Jersey :  Morgan  y.  Rose,  22  N.  J, 
£q.  583. 

As  to  appointment  of  Trustees :  South  Bap,  Ch,  r,  Tracy,  Hoffman  Ecc.  L. 
188 ;  Hopkins  R.  279 ;  Trjutees  y.  Vernon  Soct,,  6  Cow.  23 ;  All  Saints  Ch.  r. 
Lovell,  1  Hall  R.  198. 

•  Dissolution  of  corporation  :  Kondar  v.  Vanmore,  12  Modern  274 ;  King  y,  PasS' 
more,  3  T.  R.  242  ;  People  y,  Runkle,  9  Johns.  R.  147  ;  AtCy-Gen&al  y.  Bank, 
Hopkins  R.  301 ;  Slee  y.  Bloom,  5  Johns.  Ch.  R.  379 ;  Trustees  v.  Hills,  6  Cow. 
23;  Corp.  of  Banby,  10  Modern  346;  Phillips  y,  Wickham,  1  Paige  R.  590; 
Hoff.  Ecc.  L,  193;  2  Kent  312  ;  Wilcox  Corp.  {  807. 

Mandamus.  Will  admit  minister  to  preach  if  there  he  emoluments:  Moses  Man- 
damus 182 ;  Rex  y.  Barker,  3  Burr.  1265;  Runkel  y.  Winnemiller,  4  Har.  &  Mc- 
Hen.  430  ;  Union  Ch.  v.  Sautiders,  4  Am.  Law  Reg.  378.  See  People  v.  Steele, 
2  Barb.  397.  But  ecclesiastical  decision  conclusive  :  Connett  y.  Re/,  Ch.,  4  Lans. 
N.  Y.  3995  BaUerson  y.  Thompson,  I  Pa.  Legal  J.  171. 

As  to  mandamus  generally:  Tartar  y.  Gibbs,  24  Md.  337,  2  Ohio  108,  11 
Ohio  24. 

ForTns  for  the  legal  organization  of  corporations  under  general  laws  may  be 
found  as  follows : — 
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In  answer  to  the  several  inquiries  above  mentioned  it  may  be 
said  generally : 

*  1.  In  most  of  the  states  special  acts  of  incorporation  may  be 
granted,  and  some  of  these  have  made  provision  also  for  church 
corporations  by  proceedings  under  general  laws. 

In  some  states  it  is  provided  in  substance,  as  in  the  Ohio  Con- 
stitution of  1851,  that  the  legislature  ^^  shall  pass  no  special  act 
conferring  corporate  powers,"  but  that  "corporations  may  be 
formed  under  general  laws." 

This  is  the  only  form  of  restriction  upon  the  creation  of  reli- 
gious corporations  in  the  United  States.  Their  powers  were 
limited  in  England  by  the  Mortmain  Statutes,  and  the  Statute 
of  Wills  of  82  Henry  VIIL,  in  one  respect  a  branch  of  the 
law  of  Mortmain,  but'  modified  by  the  Statute  of  Charitable 
-  Uses.  Corporations  were  restricted,  as  we  have  already  seen,  in 
the  power  to  execute  truats.  These  statutes  were  adopted  in 
some  of  the  states  either  aa  a  part  of  their  common  law,  or  by 
force  of  express  statute,  and  have  since  been  retained  or  modified 
in  many  respects,  while  in  others  they  have  never  been  in  foroe,  or 
only  in  a  limited  and  modified  degree*  The  consideration  of  these 
has  occupied  many  volumes,  and  each  of  these  or  analogous 
statutes  should,  in  a  work  on  the  law  of  religious  societies,  occupy 
at  least  a  separate  chapter.^ 

2.  This  form  of  church  organization  is  very  well  adapted  to  re- 

New  yorjfc.— HoflTman's  Ecc.  L.  Appx.  323-328;  Tyler  Ecc.  L.  117,  J  J  135, 
143,  161,  182.  See  Hoffman  94,  96,  111,  133,  311 ;  N.  Y.  Stat,  as  to  Ctitholie 
Chnrches,  March  25  1863. 

New  Jersey, — Roman  Catholic  **Statuta  Novarcensis  Diocoeseos,"  &c.  84. 

Pennsylvania, — For  Episcopalians,  see  Const,  and 'Canons  Prot.  £p.  Oh.  of 
1872,  p.  43;  churches  generally,  Tyler  2  547.  ^ 

One  of  the  best  forms  to  preserve  property  for  denominational  purposes  will  be 
found  in  Schnorr^s  Appealy  67  Pa.  St.  138. 

i/M«ourt.~For  Episcopalians :  Journal  31  An.  Cony.,  May  1871,  pp.  33,.  122  ; 
Journal  for  1872,  pp.  120-127. 

Maryland* — For  Episcopalians;  Compilation  Constitution  and  Canons  1863,  p. 
35  ;  see  note  38,  ante. 

As  to  Shakers  :  see  note  36,  ante;  Anderson  y.  Brocks  8  Maine  243.  Moravians : 
tee  note  38,  ante.    Mormons  :  note  52,  €uUe, 

For  eccUsiagtical  organization  forms :  see  notes  38-56,  ante. 

The  ecclesiastical  organization  does  not,  nnder  all  statutes,  necessarily  precede 
the  legal ;  Hoflfman  Ecc.  L.  20,  47  ;  Hoflfman's  Law  of  the  Church  276. 

7<>  See  on  these  subjects  notes  ante  11,  48,  49,  53,  and  Hoffman's  Ecc.  L.,  chap 
xyi.     Note  72,  post. 
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ligious  societies  of  the  Congregational  class,  and  if  there  be  no 
prorision  to  the  contrary  the  members  of  the  corporation  who 
elect  the  officers  who  manage  the  corporate  property  may  elect 
such  as  will  hold  it  for  the  religious  feith  which  they  may,  from 
time  to  time,  choose  to  adopt. 

3.  But  a  religious  corporation,  even  of  the  Congregational  class, 
may,  by  proper  provisions  in  the  act  of  incorporation  or  deed 
which  conveys  property  to  the  corporation,  or  by  articles  of  asso- 
ciation legally  recognised  in  the  charter,  have  property  devoted  to 
its  use  for  the  purpose  of  propagating  a  particular  and  defined  un* 
changeable  religious  faith.     See  notes,  antCy  58,  54,  55,  67. 

4.  This  form  of  church  organization  may  be  of  the  Associated 
class,  in  connection  with  and  subject  to  the  authority  of  some 
higher  ecclesiastical  body.  But  to  secure  the  corporate  franchises 
and  property  to  those  who  remain  in  the  ecclesiastical  connection, 
and  subject  to  the  higher  ecclesiastical  bodies,  the  Charter  or  title- 
deeds  of  property  must  so  explicitly  or  by  necessary  implication 
declare.^  And  even  this  will  not  bind  the  members  of  the  cprpo- 
ration  to  adhere  to  the  faith  of  the  churches  in  this  connection 
unless  that  too  is  provided  for  by  adequate  provisions.^* 

But  all  this  is  subject  to  this  qualification,  that  where  by  the 
eliarter  the  members  of  the  ecclesiastical  body  of  the  church  are 
recognised  as  the  members  of  the  legal  corporate  body  and  entitled 
to  control  it,  if  the  higher  ecclesiastical  bodies  have  jurisdiction  to 
determine  who,  in  case  of  controversy,  are  the  true  ecclesiastical 
body,  their  decision  will  be  deemed  conclusive  in  the  courts.^^  The 
same  rule,  of  course,  prevails  also  when  a  particular  society  is  not 
incorporated. 

FIFTH  FORM  OF  CHURCH  ORGANIZATION — INCORPORATED  SOCIETY 
FOR  THE  USB  OF  WHICH  PROPERTY  MAY  HE  HELD  BY  UNIN- 
CORPORATED TRUSTEES. 

It  is,  perhaps,  not  strictljr  and  technically  accurate  to  say  this 
is  a  form  of  church  organization.   This  dual  arrangement  is  rather 

VI  See  notes  58,  54,  55,  67. 

7t  McBride  t.  Porter,  17  Iowa  S06.    Not6  55,  anU, 

7*  See  notes  30-45,  ante.  And  as  to  conclasiyeness  of  ecclesiastical  determinA^ 
tions  X  High  on  Injunctions,  chap  t.  ;  Harmon  v.  Dreher^  1  Speer's  Eq.  87  ;  State 
Missouri  v.  Fnrrisj  45  Mo.  183  ;  Connitt  r.  Ref.  G/i.,  4  Lans.  N.  Y.  399 ;  batter* 
son  V.  Thompson,  1  Pa.  Leg.  Gas.  R.  171. 
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a  means  bj  which  property  may  be  held  for  an  incorporated  reli- 
gious society.  And  the  same  may  be  said  as  to  some  of  the  other 
arrangements  mentioned.  But  for  the  sake  of  conyenience  thia 
classification  may  be  adoptedi 

It  will  rarely  happen  in  practice  that  this  daal  arrangement 
will  exist.  And  yet  a  donor  or  devisor  of  property  may  some- 
times desire  it,  or  the  members  of  a  church  corporation  may  pre- 
fer it. 

Corporate  property  is  generally  liable  for  corporate  debts,  and 
it  is  subject  to  the  control  of  such  oflScers  as  the  corporate  electors 
may  choose.  It  is  not  unusual  to  grant  property  to  common  law 
trustees  for  a  corporation  thereafter  to  be  created.'* 

And  it  will  sometimes  happen  that  it  may  be  desirable  to  create 
and  perpetuate  a  trustee  or  trustees  for  a  religious  corporation, 
either  to  hold  property  free  from  corporate  debts,  or  to  secure  the 
greater  skill  ot  selected  trustees,  or  to  limit  it  to  purposes  which 
might  be  defeated  under  existing  corporate  powers,  and  for  many 
simiUr  or  other  reasons.  Property  has  been  frequently  held  for 
corporations  by  unincorporated  trustees.'* 

7«  Miller  y.  ChiUendem,  1  Iowa  815 ;  Rtf,  DtUch  Ch,  r,  Veeder,  4  Wend.  494  ; 
South  Bap.  Ch.  T.  Yates,  Hoff.  142  ;  Bap.  Ch.  v.  Witherell,  8  Paige  298 ;  Voar- 
hees  V.  Presby,  Ch.,  8  Barb.  135  ;  Canajoharie  4r  P'  Ch,  v.  Leiher,  2  Paige  43  ; 
Bundy  y.  Birdsall,  29  Barb.  31  ;  Miller  r.  English,  1  Zabr.  317  ;  Miller  y.  CkU- 
tenden,  2  Iowa  315 ;  Johneon  y.  Trustee*  M,  E.  Ch,,  4  Iowa  180;  M,  E.  Ch,  r, 
lVoody5  Ohio  283.  See  note  64,  ante;  note  72,  pott;  Hoffinaii's  EcC.  L.  16-20, 
109. 

As  to  deyises  and  purchases  in  name  of  an  incorporated  society  which  yest  in 
corporation  see  note  48  and  52,  ante;  Dutch  Ch,  y.  Mott,  7  Paige  77  ;  People  r. 
Ddton,  11  N.  Y.  94. 

One  tmstee  cannot  sue  another :  TVusteea  M,  E,  Ch.  r,  Stewart,  27  Barb.  553. 

As  to  Statute  of  Uses  in  this  class  of  church  organizations  and  generally  see 
note  63,  ante. 

'»  Jackson  y.  Nestles^  3  Johns.  R.  135 ;  M.  E,  Ch.  r.  Wood,  5  Ohio  283  ; 
Bundy  y.  Birdsall,  29  Barb.  31  ;  Brooker.  Shacklett,  13  Qratt.  301  ;  Second  Cong, 
Sovt.  y.  Waring,  24  Pick.  304  \  Van  Houton  y.  First  Rtf.  Ch.,  17  N.  J.  Eq.  (2 
C.  E.  Green)  126 ;  Trustees  r,  Dickenson,  1  Dey.  Law  189  ;  Associate  R^f.  Ch.  v. 
Trustees,  3  Or.  C.  R.  77 ;  Dorennu  y.  Dutch  Ch.,  2  Gr.  C.  R.  332.  And  see 
Hamblett  r.  Bennett,  6  Allen,  140:  Re/,  if.  Soct.  y.  Draper,  97  Mass.  349; 
Walker  r.  Fawcett,  7  Ired.  L.  44 ;  Voorhes  y.  Presby.  Ch.,  8  Barb.  135 ;  Robert- 
son y.  Bullions,  9  Barb.  64 ;  People  r.  Steele,  2  Barb.  397  ;  ^^iller  r.  Gable,  2 
Denio  492. 

When  trustees  personally  liable  on  coyenants  in  deed  of  sale :  Klopp  r.  Moore, 
C  Kansas  27. 

See  BameiVs  Appeal,  Sup.  Ct.  Pa.  1863,  11  Pittsb.  Legal  J.  210. 
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In  answer  to  the  several  inquiries  heretofore  suggested  it  may 
be  said  in  general  terms : — 

1,  This  arrangement  is  aided  by  the  usual  principles  of  equity 
jurisprudence  in  the  states  generally. 

Lyne  Starling,  by  deed  of  18  Dec,  1847,  conveyed  real  estate  in  Colurabna, 
Ohio,  to  trustees,  with  directions  to  procure  an  act  of  incorporation  for  *'  Starling 
Medical  College,'*  and  hold  property  for  its  nse.  This  deed  is  a  model  in  form. 
See  the  act  of  incorporation  of  January  SSth  1848,  Local  Laws,  vol.  46,  p.  31. 

The  Ohio  Act  of  March  2dd  1850,  provides  that  property  conveyed  to  trul^tee8 
*^  for  the  use  of  any  religious  society,  whether  incorporated  or  not,  shall  be  held 
by  the  trustees  and  their  successors,  appointed  as  provided  in  the  instrument  cre- 
ating such  trust."     2  Curwen  Stat.  1554. 

Property  may  doubtless  be  conveyed  directly  to  a  corporation  duly  authorized 
with  proper  powers,  in  such  manner  and  with  such  trusts  as  would  exempt  it 
from  general  corporate  debts,  and  devote  it  to  particular  purposes.  See  notes 
11,  53,  64;  Tucker  v.  St.  Clement^a  C%.,  3  Sandf.  S.  C.  R.  242,  affirmed  4  Seld. 
558  n  ;  Williams  r.  Williams^  8  N.  Y.  525  ;  Levy  v.  Levj/y  33  N.  Y.  97  ;  Bascom 
V.  AlbertMnf  34  N.  Y.  584.  The  will  of  John  Harpending  of  May  1723,  devised 
real  estate  to  a  Dutch  Church  corporation  in  New  York,  for  payment  of  minister's 
salary;  Hoffman  Ecc.  L.  107  122.  This  was  held  invalid  nnder  the  Stat,  of 
Wills  of  Henry  VIIL,  but  the  title  was  held  good  by  adverse  possession  and  pre- 
sumption of  conveyance ;  AU*y.-GenH.  ex  rel.  Marsellua  v.  The  Minister^  ^c, 
N.  Y.  Court  of  Appeals  1867  ;  Harpending  v.  Dutch  Ch.^  16  Peters  455  ;  Humbert 
T.  Trinitif  C%.,  22  Wend.  485 ;  People  v.  Trinity  C%.,  N.  Y  Court  Appeals  Sept. 
1860  ;  Jarboe  v.  McAtee^  7  B.  Monroe  279  ;  Jacbton  v.  McCall,  10  Johns.  380; 
Barrow  v.  Dearm,  10  Ohio  503;  Dutch  Ch.  r.  Mott,  7  Paige  77  ;  Bap.  Ch.  v. 
Witherellf  3  Paige  298.  See  the  authorities  collected  in  2  Greenl.  £v.  {  539,  and 
Washburn's  Easements  and  Servitude  66>98. 

As  to  Stat,  of  Wills  see  notes,  ante  11,  49,  51,  53;  Tucker  v.  St.  Clement,  3 
Sandf.  242 ;  Ayers  v.  M.  E.  Ch.  3  Sandf.  S.  C.  R.  351  ;  Jackson  v.  Hammond^  3 
Caines  Cases  337  ;  see  note  53,  ante  ;  Dutch  Ch,  v.  Mott,  7  Paige  77. 

New  York  Stat.  April  9th  1855  (Laws  c.  230)  repealed  Act  April  8th  1862  (Laws 
c.  147)  ;  Hoff.  Ecc.  L.  145-147.  The  Act  of  April  13th  1860  prohibits  devises  by 
persons  having  a  husband,  wife,  child  or  parent,  of  over  one  half  testator's  prop- 
erty. See  Stat,  of  April  17,  1848,  and  Beekman  v.  People,  27  Barb.  304;  Mc- 
Caughall  v.  Rgan,  27  Barb.  376  ;  King  v.  Bundle,  15  Barb.  139. 

See  HoflT.  Ecc.  L.  147,  184,  212,  and  as  to  devises  to  corporations  178.  The 
Stat,  of  Wills  of  32  Hen.  8,  copied  in  N.  Y.  Stat,  of  March  3d  1787,  in  the  re- 
vised Act  of  1813  denied  the  power  to  devise  to  corporations.  By  the  Act  of  1830 
this  was  clianged  so  that  corporations  were  incapable  of  taking  devises  unless  ex- 
preMltf  authorized  by  charter. 

The  Stat.  43  Eliz.  (1602)  partially  repealed  the  Stat,  of  Wills  of  Hen.  8  and 
'*  enabled  a  devisor  to  limit  and  appoint  lands  for  any  object  enumerated  or  within 
the  intendment  of  the  Act."  Hoff.  Ecc.  L.  181;  Grant  Corp.  115;  Wright  v. 
— eM.  Ch.y  Hoffman's  Ch.  Rep.  262  ;  see  note  49,  ante.  The  Act  of  Geo.  2  (1734), 
the  **  crowning  Statute  of  Mortmain,"  prohibited  alienations  including  devises  to 
corporations  or  for  charitable  uses  unless  by  deed  executed  and  enrolled  twelre 
months  before  the  death  of  the  donor  and  grantor. 
Vol.  XXL— 36 
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654  THE  LAW  OF  BELIGIOUS  SOCIETIES,  Etc. 

There  is,  it  is  believed,  no  prohibition  and  no  limitation,  except 
only  that  trusts  cannot  be  created  for  any  illegal  purpose. 

So  fiir  as  Mortmain  or  other  statutes  impose  limitations  on  reli- 
gious corporations  their  provisions  could  not  be  evaded  by  a  reso^ 
to  trustees.     Notes  63-63,  ante. 

2,  3,  4.  This  arrangement  is  appropriate  whether  the  religions 
corporation  is  of  the  Congregational  or  Associated  class,  whether 
for  a  church  having  by  its  organization  the  right,  to  change  its 
creed  and  form  of  church  government,  or  for  one  having  property 
devoted  to  a  particular  faith  and  government. 

SIXTH  FORM  OF  CHUROH  ORGANIZATION — INCORPORATED  RELI- 
GIOUS SOCIETY  WITH  PROPERTY  HELD  BY  TRUSTEES  HAVING 
CORPORATE   OR  QUASI  CORPORATE   CAPACITY. 

The  reasons  for  such  an  arrangement  as  this  are  substantially 
the  same  as  may  exist  for  the  preceding  form  of  church  organiza- 
tion, and  all  that  has  been  said  as  to  that  will  be  substantially 
applicable  here.  The  only  difference  between  the  preceding  form 
and  this  is,  that  the  trustees  in  the  form  of  church  organization 
now  contemplated,  though  not  strictly  a  corporation,  yet  have  some 
of  the  attributes  of  a  corporation.^* 

V*  The  Act  of  CoDgress  of  Jane  17th  1844,  authorizes  a  conyeyance  or  deyise 
'*  to  one  or  more  trustees  for  the  use  aftd  benefit  of  any  religious  congregation  as  a 
place  of  public  worship."  It  declares  that  **  a  majority  of  the  acting  trustees  for 
any  such  congregation  may  sue  and  be  sued  in  their  own  names^**  &c.  See  note  49, 
ante.  The  Ohio  Act  of  January  3d  1825,  gires  trustees  a  quasi  corporate  capacity 
to  hold  property  **  in  trust  for  the  use  of  any  religious  society,**  Now  a  **  congre- 
gation "  or  "  society  "  does  not  cease  to  be  such  if  it  becomes  incorporated.  It 
only  becomes  an  incorporated  congregation  or  society.  A  liberal  rule  of  construie- 
tion  would  doubtless  be  adopted,  and  it  would  seem  that  under  these  and  similar 
statutes,  trustees  with  quaii  corporate  powers  may  hold  property  for  a  corporation 
for  any  purpose  which  the  corporation  might  hold,  and  with  conditions  annexed 
not  inconsistent  with  law.  At  all  erents  such  an  arrangement  is  both  possible  and 
practicable. 

Wm.  Lawrbnob. 

Bbllefoktaikb,*  0. 
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RECENT    AMERICAN     DECISIONS. 

Supreme  Judicial  Court  of  Maine. 

OILMAN  p.  EUROPEAN  &  NORTH  AMERICAN  R.  R.  COMPANY. 

Where  animals  escape  from  their  pastare,  throuj^h  defect  of  fences,  which  it  is 
the  duty  of  a  railway  company  to  maintain,  and  thereafter  come  upon  the  track 
and  are  killed  by  a  passing  train,  the  company  will  be  held  responsible  to  the 
owner.  ' 

And  the  fact  that  the  animals,  after  their  first  escape,  wandered  over  other  in- 
tervening land  df  their  owner,  and  finally  came  upon  the  track  across  the  land  of 
another  landowner,  and  by  reason  of  there  being  no  fence  between  the  track  and 
tjie  river,  which  the  company  had  omitted  to  build,  by  reason  of  a  contract  to  that 
effect  with  the  owner  of  the  land,  will  not  excuse  the  company.  The  loss  is  suffi- 
ciently the  natural  result  of  the  defendant's  negligence,  in  omitting  to  build  a 
proper  fence  upon  plaintiiTs  land,  to  render  the  defendant  responsible. 

The  facts  are  sufficientlj  stated  in  the  opinion  which  was  de* 
livered  by 

Barrows,  J. — The  plaintiff's  land  is  bounded  easterly  by  the 
Penobscot  river,  northerly  by  land  of  James  Page,  and  southerly 
by  land  of  Samuel  Page.  The  defendants'  railroad  intersects  all 
these  lots  where  the  land  is  improved.  There  was  a  line  fence 
b^ween  the  plaintiff's  land  and  James  Page's,  and  a  defective  one 
between  plaintiff's  and  Samuel  Page's,  on  the  easterly  or  river  side 
of  the  railroad.  Defendants  had  built  their  fence  across  the 
plaintiff's  land  on  both  sides — across  James  Page's  on  the  river  or 
easterly  side,  and  across  Samuel  Page's  on  the  westerly  side  of 
their  railroad ;  and  in  settling  land-damages  with  Samuel  Page 
they  had  obtained  a  stipulation  from  him  that  they  should  not  be 
required  to  fence  the  easterly  or  river  side  of  their  road  across  his 
land  until  notified  by  him,  and  at  the  time  the  plaintiff's  ox  was 
killed  they  had  not  been  notified.  But  there  was  a  defect  in  de- 
fendants' fence  on  plaintiff's  land  at  the  point  where  their  fence 
across  James  Page's  land  on  the  river  side  of  the  railroad  com- 
menced, and  through  that  defect  the  plaintiff's  ox  passed  from  his 
pasture  on  to  the  railroad  some  five  or  six  hours  before  he  was 
killed.  Several  weeks  before  this  time  the  plaintiff's  steers  had 
been  injured  on  the  railroad,  and  thereupon  he  built  a  fence  across 
his  own  land  from  James  Page's  line  around  and  near  the  bank  of 
the  river  above  high-water  mark,  continuing  it  on  the  boundary 
between  his  own  land  and  land  of  Samuel  Page  to  the  railroad, 
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and  thus  effectually  enclosing  his  pasture;  except  for  the  defect  in 
the  defendants'  fence  above  mentioned.  The  morning  of  the  day 
the  ox  was  killed  an  employee  of  the  defendants  found  the  ox  on 
the  railroad  track,  drove  him  from  it  into  James  Page's  pasture 
(erroneously  supposing  it  to  be  the  plaintiff's),  and  thence  it 
appeared  that  the  ox  had  travelled  around  on  the  river  bank  across 
his  owner's  land  but  outside  of  his  pasture  fence  about  seventy  rods 
to  Saipuel  Page's  land,  which  was  unfenced  along  the  line  of  the 
railroad  on  that  side  in  accordance  with  the  stipulation  above  re- 
ferred to ; .  and  so  the  ox  went  directly  from  Samuel  Page's  land 
upon  the  track  and  was  killed.  The  defendants  claim  to  be  re- 
lieved from  paying  for  him  by  virtue  of  this  agreement  with  Samuel 
Page,  inasmuch  as  he  at,  last  came  on  to  the  track  from  Samuel 
Page's  land.  But  the  presiding  judge  instructed  the  jury  that  if 
the  ox  escaped  through  the  defendants'  fence  on  his  owner's  land, 
and  by  reason  of  a  defect  therein,  the  defendants  would  be  liable, 
notwithstanding  the  agreement  between  Samuel  Page  and  the  de- 
fexidants,  and  notwithstanding  the  facts  above  stated  as  to  the 
whereabouts  and  wanderings  of  the  ox  after  his  escape  from  the 
owner's  pasture  as  aforesaid. 

The  defendants  insist  now  that  the  ruling  was  erroneous,  because 
they  say  the  ox  came  at  last  upon  their  track  from  S.  Page's  land, 
and,  whether  he  was  there  by  consent  of  Page,  or  as  a  trespasser, 
the  owner  cannot  recover ;  and  they  cite  cases  in  which  it  is  held, 
with  more  or  less  distinctness,  that  at  common  law  every  man  must 
at  his  own  proper  peril  keep  his  cattle  on  his  own  land,  and  that 
except  by  virtue  of  some  agreement,  prescription,  or  statute  assign- 
ment or  requirement,  no  one  is  bound  to  fence  against  an  adjoin- 
ing close,  and  that,  when  one  is  thus  bound,  it  is  only  against  the 
cattle  lawfully  upon  such  close ;  that  these  principles  have  been 
and  should  be  applied  to  the  construction  of  statutes  requiring 
railroad  companies  to  fence  their  roads  where  they  pass  through 
enclosed  or  improved  land — that  those  statutes  do  not  affect  or  add 
to  the  rights  of  those  who  have  no  interest  in  the  adjoining  land, 
nor  the  obligations  of  the  railroad  company  to  them ;  but  those 
rights  and  obligations  still  remain  as  at  common  law,  and  that  any 
contract  with  the  adjoining  proprietor  as  to  the  building  or  omit- 
ting to  build  the  statute  fence  through  his  land  is  valid  and  binding 
upon  such  proprietor,  and  relieves  the  company  from  any  liability 
for  injury  to  his  cattle  or  any  cattle  coming  upon  the  track  from 
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his  land  to  the  extent  of  its  provisions,  unless  such  injury  i^  in- 
flicted by  the  wanton  or  careless  mismanagement  of  their  engines 
and  trains.  Hereupon  they  argue  that  if  the  ox  was  on  S.  Page's 
land  with  S.  Page's  consent,  his  owner  can  have  no  greater  rights 
against  the  company  than  Page  himself  would  have  had;  that 
Page  could  not  recover  in  such  a  suit  because  of  their  agreement, 
that  they  are  not  liable  on  account  of  the  original,  escape,  because 
the  ox  afterwards  went  across  his  owner's  land,  and  that  the  negli- 
gence of  plaintiff  in  not  fencing  between  his  land  and  that  of 
Samuel  Page  on  the  river  bank — not  the  defect  in  the  defendants* 
fence  by  which  the  animal  first  escaped — was  the  proximate  cause 
of  the  injury,  or  at  least  contributed  to  produce  it. 

But  we  think  the  defendants  fail  to  bring  their  case  within  the 
principles  decided  in  the  cases  they  cite,  and  behind  which  they 
seek  to  intrench  themselves,  in  more  than  one  important  particular. 

1.  If  they  would  have  us  decide  that  the  rulings  of  which  they 
complain  militate  against  the  cases  which  hold,  as  we  have  done  in  • 
Perkins  v.  Eastern  R.  R.  Co.y  29  Maine  310,  that  the  railroad 
company  is  not  bound  to  fence  against  cattle  wrongfully  upon  the 
adjoining  close,  they  should  at  the  very  least  have  made  it  appear 
in  their  exceptions  that  there  was  testimony  tending  to  show  that 
the  plaintiff's  ox  had  no  right  to  pasture  upon  Samuel  Page's  land 
there  between  the  railroad  and  the  river. 

In  the  absence  of  any  such  statement,  we  infer  that  those  deci- 
sions were  inapplicable  to  the  facts  in  the  present  case.  Were 
there  nothing  else  to  found  it  on,  t&e  form  of  the  defendants'  argu- 
ment would  fairly  justify  the  inference.  Their  position  is,  that  if 
the  ox  was  on  Page's  land  with  his  consent,  the  plaintiff  is  barred 
from  recovering,  by  reason  of  the  agreement  with  Page  that  they 
need  not  build  the  fence  until  notified  by  him,  thus  assuming  the 
fact  with  regard  to  Page's  cx)nsent  to  be  as  the  plaintiff  claims  it 
was.  But  it  was  incumbent  upon  the  excepting  party  to  state 
how  the  fact  was  if  it  were  otherwise.  We  cannot  presume  a  fact 
which  the  case  does  not  show  in  order  to  base  upon  it  an  argument 
that  there  was  error  in  the  instructions. 

2.  The  defendants  also  cite  cases  in  which  it  has  been  held  that 
where  there  is  a  contract  with  the  adjoining  proprietor  that  the 
company  shall  not  be  required  to  build  the  fence  across  his  land, 
he  cannot  recover  for  injuries  accruing  from  the  want  of  such 
fence.     But  the  defendants  had  po  such  contract  with  this  plaintiff. 


Digiti 


zed  by  Google 


558  OILMAN  V.  BAILBOAD  CO. 

They  claim  that  the  same  result,  follows  as  to  all  cattle  kwfullj 
running  upon  Page's  land.*  But  we  do  not  think  that  an  agree- 
ment like  this  for  the  nullification  of  a  statute  of  this  state  can  be 
regarded  as  having  any  effect  upon  the  rights  of  any  one  who  is 
not  a  party  to  it,  nor  shown  to  be  cognisant  of  or  assenting  to  it. 
The  statute  requirement  is  explicit,  ^^  Legal  and  suflScient  fences 
are  to  be  made  on  each  side  of  land  taken  for  a  railroad  where  it 
passes  through  enclosed  or  improved  land,  or  wood  lots  belonging 
to  a  &rm,  before  a  construction  of  the  road  is  commenced,  and  they 
are  to  be  maintained  and  kept  in  good  repair  by  the  corporation.'* 
R.  S.  of  1857,  c.  51,  §  23:  R.  S.  of  1871,  c.  61,  §20.  A  penaltj 
is  imposed  for  the  breach  of  this  law.  An  action  lies  in  favor  of 
one  who  without  fault  on  his  own  part  has  suffered  damage  by 
reason  of  the  defendant's  disregard  of  the  law.  If  they  will 
stipulate  with  adjoining  proprietors  to  suffer  them  to  break  it,  such 
an  agreement  will  not  relieve  them  from  any  liability  they  may 

*  thereby  incur  to  any  innocent  third  party.  A  covenant  of  that 
description  does  not  "  run  with  the  land."  The  statute  provision 
is  an  important  one  for  the  safety  of  the  travelling  public,  the 
railroad  company  itself,  and  the  whole  community.  An  agree- 
ment to  disregard  it  will  bar  t^ie  rights  of  no  one  who  is  not  culpa- 
bly consenting  to  it.  It  follows  that  the  ruling  was  right,  even  if 
the  want  of  the  fence  on  S.  Page's  land  is  to  be  regarded  as  the 
proximate  cause  of  the  injury. 

8.  But  we  think  it  is  a  refinement  quite  too  subtle  to  relieve  the 
defendants  from  liability,  when  the  ox  escaped  from  the  owner's 
enclosure  onto  the  track  by  reason  of  the  defect  in  the  defendants' 
fence,  to  claim  that  this  was  not  the  proximate  cause  of  the  acci- 
dent, because  he  was  driven  thence  by  a  railroad  employee  into 
another  man's  pasture,  and  strayed  thence  across  his  owner's  land 
outside  of  his  enclosure  upon  the  track  again  at  the  place  where  he 
was  killed.  He  escaped  from  the  enclosure  in  which  his  owner 
had  placed  him  for  safe-keeping,  through  the  fault  of  the  de- 

•  fondants.  He  was  not  restored  by  them  to  the  custody  of  the 
owner.  That  he  was  driven  upon  Page's  land  and  returned  again 
upon  the  track  after  crossing  unenclosed  land  belonging  to  his 
owner,  can  make  no  difference  as  to  the  liability  of  the  defendants. 
If  after  thus  escaping  upon  the  track  he  had  strayed  through 
other  defects  in  the  defendants'  fences  upon  the  lands  of  other  ad-  ^ 
joining  proprietors,  before  he  met  his  death  upon  the  track,  there 
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would  be  no  propriety  in  permitting  the  defendants  to  set  up  the 
fact  that  he  was  unlawful! j  upon  such  neighbors'  lands,  because  it 
was  through  their  fault  and  not  the  fault  of  the  plaintiff  that  he 
was  there  at  all.  They  could  not  be  thus  permitted  out  of  two 
wrongs  to  make  a  right.  The  case  bears  no  resemblance  in  its 
facts  to  that  of  JSames  v.  S.  ^  L,  E.  B.  Co.y  98  Mass.  561. 
Neither  is  it  one  to  which  the  maxim  causa  proxima^  non  remota 
BpectatuVy  can  be  usefully  and  properly  applied.  There  would  be 
ust  as  much  propriety  in  attributing  the  loss  to  the  perversity  of 
the  animal  in  remaining  upon  the  track  instead  of  moving  aside 
at  the  approach  of  the  engine,  as  there  would  be  in  reckoning  as 
a  proximate  cause  its  wanderings  after  it  had  escaped  from  the 
owner's  enclosure  through  the  fault  of  the  defendants.  Their  ne- 
glect was  the  true  eflScient  procuring  cause,  without  which  the 
accident  could  not  have  happened. 

4.  The  plaintiff  does  not  appear  to  have  been  negligent  in  any 
respect.  It  would  seem  that  he  had  taken  special  care,  after  the 
accident  to  his  steers,  and  fenced  his  pasture  against  the  river  as 
well  as  on  the  line  between  the  pasture  and  Samuel  Page's  land, 
so  that  his  cattle  would  have  been  secure  but  for  the  defect  in  de- 
fendants' fence.  It  cannot  be  imputed  to  the  plaintiff  as  negligence 
that  he  did  not  fence  between  his  land  and  the  land  of  Samuel 
Page  on  the  river  bank  where  his  cattle  were  not  allowed  to  run, 
and  where  the  ox  could  not  have  gone  if  the  defendants  had  done 
their  duty. 

None  of  the  cases  which  have  turned  upon  the  question  of  con- 
tributory negligence  on  the  part  of  plaintiff,  present  similar  fea- 
tures or  anything  analogous. 

We  are  satisfied  that  the  instruction  given  by  the  presiding 
judge  directed  the  attention  of  the  jury  to  the  only  question  they 
had  to  consider,  and  that  the  matters  relied  on  by  the  defendants 
afford  them  no  legal  defence  to  the  plaintiff's  claim. 

There  Beems  to  be  no  question  of  any  consequence  of  defendant's  negligence 

doabt  in  the  foregoing  case,  except  that  to  be   regarded  as   coming  within  the 

of  the  legal  cause  of  injury  or  damage,  range  of  legal  responsibility,  the  plain- 

If  the  loss  is  to  be  regarded  as  the  legal  tiff  cannot  recover.     The  question  of 

consequence  of  the  defect  in  the  defend-  remote  and  proximate  causes  has,  of 

ant's  fence  upon  the  plaintiff's  land,  bj  late,  been  attempted  to  be  applied  to 

reasonof  which  the  animal  first  escaped,  legal  questions  by  many  writers  and 

then  the  company  must  be  held  responsi-  judges.     It  seems  to  be  supposed,    by 

ble.     But  if  the  loss  was  too  remote  a  some,  that  the  maxim,  Injure  non  remota 
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cauaCy  Mtf  proxima,  spedatur^  possessed  a 
kind  of  talismanic  power  to  open  legal 
mysteries.  But  if  it  does  possess  any 
such  power,  it  is  certainly  something  of 
qaite  modem  disoorery.  Those  who 
have  made  it  a  study  do  not  seem  quite 
flf^reed  in  regard  to  the  origin  of  the 
maxum.  We  have  taken  the  above  form 
of  it  from  a  learned  article  in  4  Am. 
Law  Keview,  201  by  Mr.  St.  John 
Qreen,  a  member  of  the  Suffolk  bar, 
and  possessing  many  promising  charac- 
teristics as  a  law  writer  and  lecturer. 
It  is  there  credited  to  Lord  Bacon's 
**  Maxims  of  the  Law.'>  We  hare 
not  been  able  to  find  it  among  any 
of  the  collections  of.  maxims  of  the 
English  law  which  were  at  hand,  and 
specially  not  in  Broom's  Legal  Maxims. 
We  have  looked,  with  equal  want  of  suc- 
cess, among  some  of  the  digests  of  the 
Roman  Civil  Law.  And  Mr.  Green 
says  :  '*  An  unsuccessful  search  for  this 
maxim  has  been  made  in  the  civil  law." 
It  seems  to  be  rather  a  philosophical  or 
logical  maxim  than  a  legal  one.  Mr. 
Green  traces  its  substance  from  Aris- 
totle, through  the  schoolmen,  to  Lord 
Bacon.  His  conclusion,  although  some- 
what hesitatingly  expressed,  seems  to  be 
that  the  maxim,  as  used  by  the  logicians, 
has  no  just  application  to  the  exposition 
of  the  law.  We  must  say  that  we  hod 
come  to  the  same  conclusion  long  before 
we  received  Mr.  Green's  article ;  but, 
of  course,  upon  less  investigation  and 
study.  The  subject  has  been  largely 
discussed,  of  late,  upon  both  sides  of  the 
Atlantic,  in  connection  with  a  portion 
of  the  American  claims  at  Geneva,  and 
the  general  conclusion  reached,  that 
damages,  not  the  probable  consequences 
of  negligence,  cannot  be  regarded  as 
coming  within  the  range  of  legal  respon- 
sibility for  such  negligence.  This  is  the 
old-fashioned  mode  of  stating  this  class 
of  questions  in  the  English  law  ;  and 
it  seems  to  us  far  less  misleading  and 
more  satisfactory  than  the  new-fangled 


learning  abont  proximate  and  remote 
causes.  The  proximate  cause,  in  the 
sense  of  the  schoolmen,  was  the  causa 
causanSf  or  the  cause  necessarily  pro- 
ducing the  result.  In  this  sense  the 
collision  between  the  defendant's  loco- 
motive and  the  plaintiff's  ox  was  the 
only  proximate  cause  of  the  damage  or 
loss,  and  all  the  causes  leading  up  to 
that  oollision,  opon  both  sides,  were 
remote  causes.  But  the  defendant  is 
attempted  to  be  charged  with  responsi- 
bility for  the  loss  upon  the  ground  of 
negligence.  And  it  tends  g^atly  to  the 
clear  apprehension  of  the  question,  to 
state  it  in  the  reverse  order  from  that  in 
which  we  have  been  attempting  to  dis- 
cuss it.  Instead  of  seeking  for  the  proxi- 
mate and  remote  causes  of  the  damage, 
let  ns  look  at  the  near  and  natural  con- 
sequences of  the  defendant's  negligence 
as  compared  with  those  which  were  re- 
mote, incidental  or  exceptional.  By 
the  well  known  and  clearly  settled  rule  of 
the  common  law,  the  di&fendant  was  only 
responsible  for  the  former  and  iiot  for 
the  latter.. 

In  this  view  we  think  it  can  scarcely 
be  questioned,  that  the  negligence  of 
the  defendant  in  leaving,  the  fence  out 
of  repair  might  naturally  have  been  'ex- 
pected to  result  in  the  plainti6f  s  cattle 
coming  at  large  and  upon  the  track  of 
defendant's  railway,  and  being  there 
killed  by  passing  trains.  This,  in- 
stead of  being  an  onusual  and  acciden- 
tal, or  unexpected  result,  was  the  ordi- 
nary and  every-day  consequence  of  such 
negligence.  It  is  the  precise  and  the 
'only  consequence  which  would  first  come 
to  the  mind  of  any  one  experienced  in 
such  matters.  But  if  the  animal,  in 
fleeing  from  the  engine,  had  become  so 
infuriated  as  to  run  over  and  kill  the 
plaintiff,  or  his  child,  it  might  be  fairly 
regarded,  probably,  as  too' remote  a  con- 
sequence of  the  negligence  to  form  the 
basis  of  a  recovery.  ,  And  so  too,  if  in 
consequence  of  the  loss  of  his  ox,  the 
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plaintiff  had  failed  to  perforin  some  eu- 
gagement,  and,  bj  reason  of  sach  default, 
had  been  driven  into  bankruptcy,  and 
thus  Fost  all  his  property  and  business, 
no  one  would  dream  of  making  the  de- 
fendant responsible  for  the  loss.  We 
should  be  loth  to  beliere,  if  history  did 
not  afford  authentic  evidence  of  the 
•  fact,  that  learned  counsellors  would  be 
able  to  present  such  a  claim  before  any 
court  with  a  grave  face.  Even  less  re- 
mote consequences  than  those  before 
stated,  by  way  of  special  damages,  such 
as  the  failure  to  harvest  crops,  in  conse- 
quence of  the  loss  of  the  animal,  could 
not  be  recovered.  See  opinions  of 
Shaw,  Ch.  J.,  and  Thomas,  J.,  dis- 
senting in  Marble  v.  Cily  of  Worcetter^ 
4  Gray  395,  where  this  question  is 
learnedly  and  ably  discussed. 

But  we  cannot  comprehend  why  the 
plaintiff's  ox,  having  wandered  across  a 


portion  of  plaintiff's  land,  and  thus 
finally  come  upon  the  railway  across 
another  man's  land,  through  defect  of 
fence,  which  it  was  not  the  defendant's 
duty  to  maintain,  can  relieve  him  from 
the  consequences  of  his  first  neglect. 
If  it  had  been  through  the  plaintiff's 
negligence  that  the  animal  had  finally^ 
come  upon  the  track,  it  might  have  made 
a  case  of  contributory  negligence,  which 
would  preclude  a  recovery.  But  when 
the  destruction  of  the  animal  was  the 
natural  consequence  of  the  defendant's 
negligence,  and  nothing  intervened  .to 
give  any  new  cause  of  action  or  any  new 
ground  of  defence,  but  the  impetus  of 
the  original  negligence  continued  with- 
out interruption,  and  in  its  natural 
course,  to  the  moment  of  injury,  we 
must  conclude  there  is  no  just  ground 
of  escape  on  the  part  of  the  defendants. 
I.  F.  R. 


United  States  Circuit  Courty  District  of  Iowa.    In  Admiralty. 

N.  W.  PACKET  COMPANY  ».  ATLEE. 

The  District  Court  as  a  court  of  admiralty  has  jurisdiction  of  a  cause  wherein 
the  libellant  seeks  to  recover  damages  caused  to  his  vessel  by  a  pier  erected  by 
the  respondent  without  legal  authority  within  the  navigable  channel  of  the  Mis- 
sissippi river. 

A  riparian  proprietor  on  the  Mississippi,  although  he  be  the  owner  of  a  saw- 
mill thereon,  has  no  right,  without  legislative  authority,  to  erect  a  solid  pier  of 
masonry  within  the  navigable  channel  of  the  river,  in  order  to  fasten  thereto  a 
boom  for  the  protection  of  logs  ;  and  such  a  pier  comes  within  the  legal  notion 
of  a  nuisance. 

The  respondent  held  to  be  in  fault  for  failing  to  keep  such  a  pier  lighted  at 
night,  in  consequence  of  which  the  libellant's  vessel  was  sunk  and  her  cargo 
injired. 

Extent  of  riparian  rights  on  the  Mississippi  river  considered. 

The  packet  company  filed  a  libel  in  admiralty  in  the  District 
Court,  against  the  respondent,  Atlee,  to  recover  damages  for  inju- 
ries to  the  barge  Reaney  and  cargo,  by  reason  of  its  running 
against  a  pier  placed  in  the  Mississippi  river  by  the  respondent. 
The  accident  happened  about  11  o'clock  on  the  night  of  the  23d 
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day  of  April  1871.  The  steamboat  Sheridan,  with  the  barge 
Reaney  in  tow,  lashed  to  her  starboard  side,  was  descending  the 
river  from  St.  Paul  to  St.  Louis,  this  being  her  first  trip  dujring 
that  season,  and  struck  the  upper  pier  of  the  respondent.  The 
night  was  dark  and  there  was  no  light  upon  the  pier  at  the  time. 

The  respondent  was  proprietor  of  a  tract  of  land  on  the  Mis- 
sissippi river,  on  which  he  had  built  saw-mills,  and  had  for  some 
years  moored  his  rafts  of  lumber  in  the  river  opposite  his  land 
until  the  logs  were  sawed,  and  these  rafts  frequently  extended  fur- 
ther into  the  river  than  the  pier  in  question.  In  the  winter  of 
1870-71,  respondent  built  a  boom  several  hundred  feet  long,  and 
protected  it  by  tvo  piers  built  in  the  river.  Whether  the  pier  in 
question,  the  upper  one,  was  in  the  channel  or  not  was  a  point  in 
dispute.  The  following  facts  appeared  to  be  established :  The  pier 
is  29  feet  by  22  in  size,  and  about  25  high  from  the  bed  of  the 
river,  rising  a  few  feet  above  the  surface  of  the  water.  It  is  from 
100  to  150  feet  from  the  bank,  according  to  the  stage  of  the 
water.  The  water  is  about  12  feet  deep  along  the  outside  of  the 
pier  at  a  low  stage  of  the  river  ;  at  the  time  of  the  collision  the 
water  was  about  20  .feet  deep  at  the  pier.  About  600  or  700 
feet  above  is  a  bar,  or  delta  from  a  creek,  which  projects  into  the 
river  about  300  feet,  from  which  point  the  bank  of  the  river  re- 
cedes, so  that  the  complainant's  land  on  the  bank  is  about  200  feet 
in  from  where  a  straight  line  drawn  from  the  point  of  the  delta  to 
the  shore  below  would  come. 

Outside  of  this  pier  there  is  a  free  passage-way  for  boats  several 
hundred  feet  in  width.  The  pilot  of  the  Sheridan  was  skilful  and 
competent,  and  fully  acquainted  with  the  river,  but  he  had  no 
knowledge  of  the  existence  of  the  pier.  He  was  employed  as  a 
pilot  during  the  whole  of  1869  on  the  upper  Mississippi,  but  not 
in  1870.  The  pier  was  constructed  in  the  winter  of  1870-1,  and 
the  Sheridan  at  the  time  of  the  collision  was  making  her  first  trip 
for  the  season.  He  d»d  not  keep  the  boat  to  the  middle  of  the 
channel,  but  ran  or  allowed  the  boat  to  run  where  the  pier  stood. 
The  barge  struck  the  upper  outside  of  the  pier  (which  projected 
above  the  water  only  a  few  feet)  and  sank  almost  immediately. 
After  the  collision  the  respondent  kept  lights  burning  upon  the 
piers.  The  water  is  deep  enough  even  in  a  low  stage  to  allow 
steamboats  to  pass  inside  the  piers  erected  by  the  respondent,  and 
the  testimony  of  more  than  a  dozen  pilots  was  to  the  efiect  that 
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before  the  erection  of  the  piers  they  had  often  run  their  yessels 
over  and  about  the  place  where  these  piers  stand. 

The  District  Court  decided  that  both  parties  "were  in  fault — the 
respondent  for  failing  to  keep  lights  on  the  pier,  and  the  boat  for 
not  keeping  more  in  the  middle  of  the  stream — and  divided  the 
damages  in  accordance  with  the  admiralty  rule.  The  total  damages 
reported  by  the  commissioner  were  $2147.86,  and  from  the 
decree  confirming  this  report  the  libellants  appeal. 

Howell  ^  Rice  and  J.  S.  Dav%d%<m^  for  the  libellants. 

McCrary,  Miller  ^  McOrary^   for  the  respondent. 

Dillon,  Circuit  J. — The  jurisdiction  of  the  District  Court  in 
admiralty  of  the  case  made  by  the  libel,  is  settled  by  the  Supreme 
Court  of  the  United  States,  and  need  not  be  further  noticed :  23 
How.  209. 

The  right  of  the  respondent  to  erect  and  maintain  these  piers 
at  the  place  and  under  the  circumstances  stated,  presents*  the 
main  question  in  the  case,  and  it  is  a  question  of  great  importance. 
The  court  may  properly  take  notice  that  a  large  portion  of  all 
the  pine  lumber  which  is  supplied  from  the  pine  regions  of  Wis- 
consin and  Minnesota  is  floated  down  the  Mississippi  in  log-rafts, 
which  are  owned  by  or  sold  to  owners  of  mills  located  upon  the 
banks  of  the  river.  It  is  the  almost  invariable  practice  of  the 
mill-owner  to  moor  the  logs  in  the  stream  in  front  of  or  near  his 
mill,  and  the  logs,  in  general,  remain  in  the  stream  until  they  are 
taken  therefrom,  one  by  one,  into  the  mill  to  be  sawed. 

The  more  effectually  to  secure  or  protect  his  logs,  the  respond- 
ent built  the  piers  and  boom  in  question.  It  is  conceded  that 
there  is  no  statute  of  Congress  or  of  the  state  authorizing  the 
erection.  Its  rightfulness  depends,  therefore,  upon  the  general 
principles  of  law. 

The  respondent  claims  the  right  as  riparian  proprietor^  and  it 
follows  of  course  that  if  he  has  the  right,  every  other  like  pro- 
prietor has  the  same  right. 

Notwithstanding  the  able  argument  contained  in  the  opinion  of 
his  honor  in  the  court  below,  I  have  not  been  able  to  reach  the 
conclusion  that  the  right  claimed  for  the  respondent  exists ;  and 
although  on  a  question  of  this  kind,  which  he  has  so  thoroughly 
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considered,  I  may  well  distrust  the  corirectness  of  my  own  views, 
still  it  is  my  duty  to  decide  it  according  to  my  own  judgment.  It 
is  not  my  purpose  to  enter  upon  any  extended  argument  against 
the  right  which  is  &et  up  by  respondent,  but  only  to  indicate  briefly 
the  grounds  of  my  opinion. 

The  paramount  right  attaching  to  the  Mississippi  river  is  the 
right  to  its  free  and  unobstructed  navigation.  This  is  a  public 
right.  It  exists  in  favor  of  the  whole  public,  and  for  all  vessels, 
small  as  well  as  large,  and  for  rafts  equally  with  boats.  Any  erec- 
tion or  obstruction  not  authorized  by  competent  legislative  enact- 
ment, which  materially  interferes  with  the  paramount  right  of 
navigation  is  unlawful,  and  comes  within  the  legal  notion  of  a 
nuisance.  The  analogy  between  the  river  and  a  highway  or  street 
as  respects  public  rights  is  very  close.  The  river  is  a  highway  or 
waterway  for  the  use  of  the  public,  just  the  same  as  a  street  or 
highway;  and  individuals,  for  their  own  convenience,  have  no 
more  right,  without  legislative  authority,  to  obstruct  the  one  than 
they  have  to  encumber  or  obstruct  the  other.  Their  rights  in 
both  cases  are  confined  to  a  reasonable  use  of  that  which  is  com- 
mon to  all,  and  which  may  not  be  exclusively  appropriated  by  any. 

Telegraph  poles,  or  gas-posts,  or  market-houses  in  the  public 
streets,  are  or  may  be  convenient  and  useful  not  only  to  individuals 
but  the  public,  but  if  put  there  without  legislative  sanction,  they 
are  in  law  nuisances.  And  so  with  any  unauthorized  individual 
appropriation  of  any  part  of  a  street.  Much  more  clearly  would 
the  law  pronounce  illegal  any  exclusive  appropriation  of  a  portion 
of  the  public  way  by  individuals  for  their  own  convenience  by 
erections  or  acts  which  would  or  might  endanger  the  safety  of  the 
public. 

The  same  principles  apply  to  the  rights  of  the  public  in  the 
river.  The  adjacent  owner  may  make  a  reasonable  use  of  the 
river  and  the  banks.  He  may,  doubtless,  land  his  rafts  and  fasten 
them  to.  the  bank  in  front  of  his  property.  How  long  he  might 
keep  his  logs  stationary  in  the  water  we  need  not  inquire,  for  the 
injury  to  the  libellant's  vessel  was  not  caused  by  coming  in  con- 
tact with  logs  thus  moored  by  the  riparian  proprietor ;  but  by  piers 
of  solid  masonry  built  at  a  point  which  the  evidence  establishes  to 
be  within  the  navigable  channel  of  the  river,  even  at  its  lowest 
stage.  No  individual  can  of  his  own  motion,  and  for  his  own  ad- 
vantage, abridge  or  infringe  the  rights  of  the  public  in  respect  to 
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the  navigation  of  the  river.  A  pier  built  within  the  navigable 
channel,  that  is,  at  a  point  in  the  river  where  vessels  may  go,  and 
'where  they  have  a  right  to  go,  is  an  unlawful  structure  in  the  eye 
of  the  law.  Indeed,  any  permanent  structure  which  interferes 
with,  or  which  may  endanger  or  obstruct  navigation  is  unlawful, 
and  cannot  be  legalized  by  any  considerations  of  utility  or  other- 
%vi<e,  except  by  direct  legislative  authority. 

Accordingly,  it  has  been  held  that  the  erection  and  maintenance 
"without  legislative  permission  of  a  dam  in  the  Wisconsin  river,  at  a 
place  where  it  is  navigable  in  fact,  is  unlawful  whether  it  does  or 
does  not  interfere  with  the  navigation  of  the  river :  Wis,  Imp.  Co, 
V.  Lyon%^  30  or  31  Wis. 

It  is  suggested  that  there  is  an  analogy  between  piers  like  those 
erected  by  the  respondent  and  bridges  across  navigable  streams. 
But  though  bridges  across  such  streams  may  be  of  great  private 
convenience  and  public  utility,  still  legislative  sanction  is  necessary 
to  legalize  their  existence. 

Again,  it  is  argued  that  the  right  of  the  respondent  to  build 
and  maintain  the  piers  in  question,  rests,  or  may  be  rested,  upon 
the  same  grounds  upon  which  the  right  of  the  riparian  proprietor 
to  erect  wharves  and  landing-places  for  his  own  or  the  public  use. 
Structures  of  the  character  just  named,  connected  with  the  shore, 
when  not  erected  in  violation  of  legislative  regulations,  when  they 
do  not  obstruct  the  paramount  right  of  navigation,  and  are  not 
nuisances  in  fact,  have  the  sanction  of  long  usage  in  this  country^ 
and  under  the  qualifications  suggeisted  may  be  lawfully  erected ; 
but  the  right,  it  is  said,  must  be  understood  as  terminating  at  the 
point  of  navigability :  Dutton  v.  Strong^  1  Black  28,  32 ;  Yate% 
V.  Milwaukee,  10  Wall.  49T. 

The  reason  why  wharves  and  landing-places  are  thus  sanctioned 
is  that  they  are  aids  to  navigation,  and  necessary  for  the  reason- 
able enjoyment  of  the  respective  rights  of  the  public  and  the  ripa- 
rian proprietor.  But  the  right  to  erect  piers  in  the  navigable 
channel  in  order  to  construct  a  boom  for  the  protection  and  de- 
tention of  logs  until  the  riparian  proprietor  may  manufacture  them, 
rests  upon  no  such  usage ;  nor  can  such  be  justly  said  to  be  aids 
to  navigation,  which  it  is  to  be  remembered  is  the  paramount  right, 
not  in  the  least  to  be  infringed  without  legislative  sanction. 

If  the  piers  in  question  be  considered  unlawful  the  liability  of 
the  defendant  is  clear.     The  pilot  of  the  libellant's  boat  had  no 
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knowledge  pf  the  piers,  and  there  was  no  light  upon  them  to  warn 
him  of  their  existence.  In  my  judgment  he  is  not  to  be  held  in 
fault  for  not  knowing  that  there  was  an  unlawful  obstruction  in 
the  river  and  steering  further  out  in  the  stream.  Undoubtedly 
if  he  had  known  of  the  pier,  and  if  it  had  been  lighted  so  tha 
be  could  have  seen  its  location,  it  would  have  been  his  duty,  if 
practicable,  to  have  kept  bis  boat  away  from  it.  In  my  opinion 
the  fault  lies  wholly  with  the  respondent.  This  is  clearly  so  if 
the  pier  on  which  the  boat  was  injured  was  not  lawfully  there.  But 
suppose  I  am  in  error  in  the  above  view,  I  still  think  the  fault  is  with 
the  respondent,  because  of  the  failure  to  have  lights  upon  it.  The 
river  was  high,  it  was  at  a  season  of  the  year  when  usually  there 
were  no  rafts  moored  in  the  stream,  and  it  was  not  unlikely  that 
boats  might  run  against  it.  I  cannot  think  the  pilot  is  in  fault 
under  the  circumstances  for  not  having  kept  farther  out  in  the  s  treun . 
So  that,  in  any  view  of  the  case,  I  consider  the  respondent  liable 
for  all  the  damages. 

It  is  suggested  that  these  views  will  occasion  alarm  to  mill- 
owners  upon  the  Mississippi  But  I  perceive  no  cause  for  appre- 
hension. 

If  it  should  be  deemed  of  sufficient  importance.  Congress  would 
doubtless  concede  all  necessary  rights  and  regulate  the  mode  of 
their  enjoyment.  This  may  perhaps  be  also  done  by  the  state  in 
the  absence  of  action  by  Congress.  But  without  such  legislative 
action  it  is  not  probable  that  mill-owners  will  be  disturbed  in  the 
exercise  of  their  accustomed  privileges,  so  long  as  they  are  reasonably 
enjoyed  and  do  not  essentially  interfere  with  or  endanger  the  para- 
mount right  of  a  navigator. 

The  decree  below  will  be  reversed,  and  a  decree  entered  here  for 
the  appellant  against  the  defendant  for  the  $2147.86  reported  by 
the  commissioners.  • 


} 

United  States  Circuit  Courts  Eastern  Circuit  of  Missouri. 

CARRIE  HOLABIRD  v.  ATLANTIC  MUTUAL  LIFE  INSURANCE 

COMPANY. 

Marriage,  hj  the  law  of  Missoori,  is  a  ciril  contract,  and  no  special  ceremon  j  is 
essential  to  its  validitj ;  and  the  same  law  prevails  in  Illinois  and  Tennessee. 
AUhoagb  at  the  time  of  the  marriage  ceremonj,  the  pretended  husband  had  a 
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wife  living,  so  that  the  marriage  was  roid,  jet  if  after  the  death  of  his  former 
wife  the  parties  agreed  hj  matual  present  consent,  gircn  in  good  faith,  to  become 
husband  and  wife,  and  cohabited  as  such  thereafter,  then  from  the  date  of  such 
consent  there  was  a  valid  marriage,  and  the  wife  would  have  an  insurable  interest 
in  the  life  of  the  husband,  and  could  mainuin  an  action  upon  a  policy  upon  his 
life.  And  the  jury  may  find  the  fact  of  such  subsequent  marriage  from  the  evi- 
dence of  cohabitation,  and  reputation  as  man  and  wife. 

This  was  an  action  upon  a  policy  of  life  insurance,  taken  out 
in  1868  by  the  plaintiff,  insuring  to  her  the  sum  of  $10,000  upon 
the  death  of  the  husband,  Oscar  F.  Holabird.  The  defences  were, 
that  the  plaintiff  was  not  the  wife  of  0.  F.  Holabird  at  the  time 
of  obtaining  the  policy,  and  therefore  had  no  insurable  interest, 
and  misrepresentations  in  the  application. 

The  testimony  showed  that  0.  F.  Holabird  and  the  plaintiff 
were  married  at  St.  Joseph,  Mo.,  in  1861,  by  a  clergyman.  The 
defendants*  evidence  tended  to  show  that  at  that  time  0.  F.  Hola- 
bird had  a  wife  living,  who  died  in  Vermont  in  November  1868. 
The  plaintiff's  rebutting  evidence  tended  to  show,  that  after  that 
date  the  parties  cohabited  as  man  and  wife  in  the  states  of  Missouri, 
Illinois  and  Tennessee;  that  he  introduced  the  plaintiff  to  his 
friends  as  his  wife ;  called  her  his  wife  down  to  the  time  of  his 
death  in  1869. 

Treat,  J.,  charged  the  jury  as  follows : — 

Under  the  issues  in  this  case  the  plaintiff  must  prove  that  at  the 
date  of  the  policy  sued  on  she  was  the  lawful  wife  of  0.  F.  Hola- 
bird, the  person  on  whose  life  the  risk  was  taken.  If  at  the  time 
of  the  marriage  ceremony,  in  May  1861,  testified  to  by  plaintiff, 
the  said  0.  F.  Holabird  had  a  wife  living,  then  said  alleged 
marriage  with  the  plaintiff  was  void,  and  the  plaintiff  could  not  be 
or  become  the  lawfifl  wife  of  said  0.  F.  Holabird  during  the  life- 
time of  his  former  wife. 

By  the  statutes  of  Missouri  marriage  is  declared  to  be  *'  a  civil 
contract,  to  which  the  consent  of  the  parties  capable  in  law  of  con- 
tracting is  essential."  If  subsequent  to  the  death  of  the  former 
wife,  assuming  there  were  one,  Mr.  Holabird  and  plaintiff  (being 
over  twenty-one  years  of  age)  were  married,  and  that  marriage  was 
prior  to  the  date  of  the  policy,  and  they  continued  to  live  together 
as  husband  and  wife  until  the  policy  was  issued,  then  she,  as  his 
wife,  had  an  insurable  interest  in  his  life.  It  is  not  necessary  to 
the  validity  of  a  marriage  in  Missouri  that  any  special  ceremony, 
religious  or  otherwise,  should  be  performed ;  nor  that  the  marriage 
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should  be  solemnized  before  any  person  belonging  to  any  one  of 
the  classes  named  in  the  Missouri  statute  as  authorized  to  perform 
the  ceremony.  Marriage  in  Missouri  may  be  had  by  the  mutual 
present  consent  of  two  competent  persons,  made  in  good  faith  and 
followed  by  cohabitation,  without  the  addition  of  any  prescribe^l 
formalities ;  and  may  be  shown  by  such  evidence  as  proves  that 
such  a  marriage  actually  exists.  And  such  is  substantially  the 
law  in  Tennessee  and  Illinois,  so  far  as  the  same  affects  this  case. 
Therefore,  should  the  jury  believe  from  the  evidence  that  at  the 
date  of  the  marriage  ceremony  with  the  plaintiff,  in  May  1861, 
Mr.  Holabird  had  another  wife  living,  yet  should  they  further 
believe  from  the  evidence  that  such  former  wife  died  in  1863,  and 
if  they  further  believe  from  the  evidence  that  afterwards,  in  the 
state  of  Missouri,  Tennessee  or  Illinois,  the  plaintiff  and  Mr. 
Holabird  agreed  by  mutual  present  consent,  given  in  good  faith, 
to  become  husband  and  wife,  and  cohabited  as  such  thereafter, 
then  from  the  date  of  said  mutual  consent  she  was  his  wife. 

The  attention  of  the  jury  is  directed  to  the  difference  between  a 
mere  attempted  recognition  of  a  past  void  marriage  and  a  subse* 
quent  expression  of  mutual  and  then  present  consent  to  be  hus- 
band and  wife.  The  subsequent  marriage  may  be  proved  by  habit 
and  repute,  if  the  evidence  thereof  satisfies  the  jury  that  the  parties 
had  mutually  agreed  to  become  husband  and  wife  in  good  faith, 
and  cohabited  thereafter  as  such. 

If,  at  the  date  of  the  marriage  ceremony  between  0.  F.  Hola- 
bird and  the  plaintiff,  in  ijay  1861,  said  0.  F.  Holabird  did  not 
leave  another  wife  living,  then  the  plaintiff  became  his  lawftil  wife 
at  that  time. 

The  defendant  seeks  to  avoid  the  policy  by  showing  that  those 
declarations  contained  in  the  application,  which  are  specified  in 
the  answer  filed  in  this  case,  were,  or  some  one  of  them  was,  in 
some  respect,  untrue  at  the  time  when  made.  By  the  terms  of  the 
contract,  if  any  one  of  the  said  declarations  is  found  to  have  been 
in  any  respect  untrue  at  the  time  when  made,  then  the  plaintiff 
cannot  recover.  It  is  immaterial  whether,  if  untrue,  those  decla- 
rations were  not  intentionally  untrue,  or  whether  the  matter  in- 
quired into,  had  it  been  otherwise  answered,  would  have  caused 
the  risk  to  be  considered  more  hazardous,  or  whether  the  disease 
denied  contributed  to  the  death.  Contracts  like  that  sued  on  are 
based  for  their  validity  upon  the  truthfulness  of  the  declarations 
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made  by  the  applicant  in  the  written  application  to  the  company. 
As  the  declarations  are  presumed  to  be  true,  the  burthen  of  prov- 
ing them  untrue  is  upon  the  defendant  who  controverts  them. 
Whet)ier  the  representations  were  material  to  the  risk  or  not,  is 
not  open  for  inquiry  in  this  case ;  for  the  defendant  and  plaintiff 
agreed,  as  it  was  competent  for  them  to  do,  that  if  any  of  the 
declarations  were  in  any  respect  untrue,  the  policy  should  be  void. 

Hence,  it  is  for  the  jury  to  determine,  from  the  evidence,  whether 
the  defehdant  has  shown  any  one  of  the  declarations  to  have  been 
untrue  in  any  respect,  when  made,  and  also  whether  the  plaintiff 
has  shown  that,  at  the  date  of  the  policy,  she  was  the  lawful  wife 
of  the  said  0.  F.  Holabird. 

The  jury  should  pass  upon  this  case  with  impartiality  and  free 
from  all  prejudice  for  or  against  either  of  the  parties  to  the  suit. 
The  rights  of  corporations  and  of  natural  persons  are  to  be  de- 
cided by  the  same  rules  of  justice,  and  should  be  affected  by  no 
considerations,  except  such  as  the  law  and  evidence  require  when 
controversies  arise  between  them  for  judicial  investigation. 

If  the  jury  find  for  the  plaintiff,  they  will  assess  her  damages 
at  $10,000,  deducting  therefrom  the  amount  of  notes  for  premiums 
on  the  policy  unpaid  at  the  time  of  Mr.  Holabird's  death,  together 
with  any  balance  of  the  year's  premium  remaining  unpaid,  and 
will  add  interest  on  said  sum,  at  the  rate  of  six  per  cent,  per  year, 
from  the  time  proof  of  death  was  submitted  to  the  defendant  to 
the  present  time. 

If  the  jury  find  for  the  plaintiff,  and  are  further  satisfied  from 
the  evidence  that  the  defendant  has  vexatiously  refused  to  pay  the 
loss  in  this  case,  they  are  at  liberty,  in  their  discretion,  to  add  to 
the  foregoing  sum  an  amount  not  exceeding  ten  per  centum  of  the 
loss.  The  law  commits  the  question  of  vexatious  refusal  to  the 
calm  and  deliberate  consideration  of  the  jury,  to  be  determined  in 
the  light  of  all  the  facts  and  circumstances  of  the  case. 


United  States  Oireuit  Courts  Northern  District  of  Illinois. 
JOHN  GAUGHAN  v.  THE  NORTH  WESTERN  FERTILIZING  COMPANY. 

The  act  of  April  20th  1S71,  does  not  authorize  the  remoTal  of  a  case  from  the 
state  courts  in  every  case  in  which  the  United  States  courts  would  have  original 
jurisdiction. 

Con^retis  did  not  intend  hy  the  general  words  nsed  to  extend  Jurisdiction  to  re- 
move,  except  under  the  circumstances  specified  in  the  act. 

Vol.  XXI.— 87 
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In  1867,  the  legislature  of  IHinois  granted  to  parties  the  right 
to  manufacture  a  fertilizer  out  of  the  offal  of  animals  slaughtered 
in  the  city  of  Chicago.  The  act  created  a  corporation,  and  autho- 
rized the  location  of  the  place  of  manufacture.  Under  this  act  of 
incorporation,  the  parties  went  on  and  constructed  works,  and  com- 
menced the  manufacture  of  the  fertilizer.  The  place  at  the  time 
was  not  within  the  limits  of  the  town  of  Hyde  Park ;  afterwards 
it  was  included  within  its  corporate  limits,  and  this  action  was 
commenced  in  the  state  court  on  the  ground  that  the  works  were  a 
nuisance  and  an  injury  to  plaintiff's  property.  Before  that,  an 
action  was  brought  in  this  court  by  the  present  defendants  against 
the  town  of  Hyde  Park,  the  allegation  being  that  the  town,  by 
ordinances,  had  interfered  with  the  chartered  rights  of  the  com- 
pany under  tins  act  of  the  legislature. 

HUchcochj  Dupee  ^  EvartBj  for  complainants. 

Bentlei/y  Swett  ^  Quigg^  for  defendants. 

Drummond,  J. — There  were  two  questions  presented  in  the 
argument.  One  was  whether  this  court  had  the  right  to  maintain 
the  bill  filed  here  by  the  corporation  called  the  Northwestern 
Fertilizing  Company.  The  views  of  the  court  were  presented 
upon  that  question  the  other  day,  and  I  was  inclined  to  hold  that, 
under  the  first  section  of  the  act  of  the  20th  April  1871,  the 
court  had  original  jurisdiction  of  the  case,  on  the  ground  that  there 
was  a  right  claimed  by  the  corporation  and  secured  to  it  under  the 
Constitution  of  the  United  States,  and  there  was  an  attempt  on 
the  part  of  the  town  of  Hyde  Park  to  interfere  with  a  right  thus 
claimed  and  protected.  The  other  question,  whether  the  company 
had  the  right  to  transfer  the  case  pending  in  ttie  state  court  to  this 
court  under  the  certiorari  that  was  issued,  was  argued  yesterday, 
and  that  question  I  will  proceed  to  answer  at  this  time.  After  the 
best  consideration  I  have  been  able  to  give  the  subject,  I  am  not 
satisfied  that  the  court  has  jurisdiction  in  that  case.  I  am  not  clear 
about  it,  and  I  think  in  all  such  cases  the  court  ought  not  to  take 
jurisdiction  unless  it  appears  clear.  The  ground  upon  which  it  is 
claimed  that  the  case  can  be  transferred  from  the  state  to  the  fede- 
ral court  is  certainly  a  plausible  one.  It  is  this :  That  the  first 
section  of  the  act  of  April  20th  1871,  declares  *'that  such  pro- 
ceedings were  to  be  prosecuted  in  the  several  District  or  Circuit 
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Courts  of  the  United  States,  with  and  subject  to  the  same  rights 
of  appeal,  review  upon  error,  and  other  remedies  provided  in 
like  cases  in  such  court  ;*'  and  the  provisions  of  the  act  of  the  9th 
of  April  1866,  entitled  "  An  act  to  protect  all  persons  in  the 
United  States  in  their  civil  rights,  and  to  furnish  the  means  for 
their  vindication,  and  the  other  remedial  laws  of  the  United  States, 
which  are  in  their  nature  applicable  in  such  cases."  Now,  the  posi- 
tion on  the  part  of  the  counsel,  who  claim  that  the  court  has  juris- 
diction to  remove  this  case  by  certiorariy  is,  as  I  understand  it  (and 
it  comes  to  that),  that,  wherever  the  court  has  original  jurisdiction, 
it  can  transfer  a  case  from  the  state  to  the  federal  court  under 
this  language :  "  Other  remedies  provided  in  like  cades  in  such 
courts,  and  the  other  remedial  laws  of  the  United  States  wl^ich  are 
in  their  nature  applicable  in  such  cases."  If  that  is  tfae  true  con- 
struction of  this  statute,  then,  of  course,  the  court  would  have 
jurisdiction  to  issue  a  certiorari  and  to  take  cognisance  of  the 
case.  But  I  am  not  satisfied  that  that  is  the  true  construction,  and 
it  seems  to  me  it  would  be  going  further  than  any  court  has  yet 
gone  to  construe  such  general  language  as  this  is  so  as  to  include 
within  its  scope  every  case  where  a  question  would  arise  under  the 
Constitution  of  the  United  States.  As  was  stated  the  other  day, 
numerous  questions  have  arisen  affecting  rights  under  the  Constitu- 
tion of  the  United  States,  where  parties  seeking  their  remedy 
have  been  obliged  to  seek  it  through  the  forum  of  the  state  courts, 
and  so  on  up  to  the  Supreme  Court  of  the  United  States,  under 
the  25th  section  of  the  act  of  1789,  and  other  legislation  since. 

It  is  necessary,  of  course,  to  consider  what  these  previous  stat- 
utes are :  ^'  other  remedies  provided  in  like  cases."  It  refers  par- 
ticularly to  the  act  of  1866.  That  act  refers  to  the  act  of  1863. 
It  is  under  the  act»  of  1838,  1863,  1866  and  1871,  b3  I  under- 
stand,  that  the  claim  is  set  up,  that  a  fair  construction  of  this  act 
of  the  20th  of  April  li371,  is  to  include  within  its  scope  all  the 
cases,  so  as  to  authorize  a  transfer  where  it  gives  original  jurisdic- 
tion to  the  District  or  the  Circuit  Court.  While  the  argument  is 
not  without  force,  I  cannot  yield  my  conviction  entirely  to  it.  I 
will  state  very  briefly  some  reasons  why  I  cannot  do  so.  If  we 
look  to  the  legislation  of  Congress  in  relation  to  the  case^  which 
might  be  removed  from  the  state  to  the  federal  courts,  we  see 
that,  in  all  cases  where  a  removal  has  been  authorized,  the  cir- 
cumstances under  which  it  is  to  take  place  are  specifically  set  forth. 
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It  is  SO  Tinder  the  act  of  1833,  the  language  of  the  2d  section  of 
which  is  :  "  The  jurisdiction  of  the  Circuit  Courts  of  the  United 
States  shall  extend  to  all  cases  in  law  and  equity  arising  under 
the  revenue  laws  of  the  United  States,  for  which  other  provisions 
are  not  already  made  by  law."  Sweeping  in  its  terms,  "  all 
cases."  But  the  3d  section  declares  under  what  particular  circum- 
stances a  case  was  to  be  removed  from  the  state  to  the  federal 
court :  "  In  any  case  where  suit  or  prosecution  shall  be  commenced 
in  a  court  of  any  state  against  ^ny  officer  or  other  person  for  or 
on  account  of  any  act  done  under  the  revenue  laws  of  the  United 
States,  or  under  color  thereof,  for  or  on  account  of  any  right, 
authority  or  title  set  up  or  claimed  by  such  officer,  it  shall  be  law- 
ful for  the,"  &c., — setting  up  in  precise  language  under  what  cir- 
cumstances the  case  was  to  be  removed.  And  the  3d  section  is 
substantially  copied  into  the  16th  section  of  the  act  of  1871, 
which  was  referred  to,  mutatis  mutandis,  simply  changing  the 
words  in  some  particular  instances. 

The  language  of  the  16th  section  of  the  act  of  February  28th 
1871,  is :  "  In  any  ca^e  where  suit  or  prosecution,  civil  or  criminal, 
shall  be  commenced  in  a  court  of  any  state  against  any  officer  of 
the  United  States,  or  other  person,  for  or  on  account  of  any 
act  done  under  the  provisions  of  this  act,  or  under  color  thereof, 
or  for  or  on  account  of  any  right,  authority  or  title  set  up  or  claimed 
by  such  officer  or  other  person  under  any  of  said  provisions,  it 
shall  be  lawful  to  transfer," — setting  up  just  as  the  act  of  1833 
set  up,  specifically,  the  circumstances  under  which  the  transfer 
could  be  made.  The  5th  section  of  the  act  of  1862  is  also  speci- 
fic :  "  If  any  suit  or  prosecution,  civil  or  criminal,  has  been  or 
shall  be  commenced  in  any  state  court,  against  any  officer,  civil  or 
military,  or  against  any  arrest  or  imprisonment  made,  or  other 
trespass  or  wrongs  done  or  committed,  or  any  act  omitted  to  be 
done  at  any  time  during  the  present  rebellion,  by  virtue  ofi  or  un- 
der color  or  authority,  or  direction  fromi  and  exercised  by  or  under 
the  President  of  the  United  States,  or  of  any  act  of  Congress,  he 
shall,  at  the  time  of  entering  his  appearance  in  such  court,"  and 
so  on,  ''have  the  right  to  transfer  the  case" — ^showing  particularity 
in  describing  the  circumstances  under  which  it  can  be  transferred. 
The  1st  section  of  the  act  of  1866  declares  that  "  all  persons 
born  in  the  United  States  and  not  subjected  to  any  foreign  power, 
excluding  Indians  not  taxed,  are  hereby  declared  to  be  citizens  of 
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the  United  States,  and  such  citizens,  of  every  race  and  color, 
vrithout  regard  to  any  previous  condition  of  slavery  or  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the  parties 
shall  have  been  duly  convicted,  shall  have  the  same  right  in 
every  state  and  territory  in  the  United  States  to  make  and  en- 
force contracts,  to  sue  and  be  sued,  to  give  evidence,"  &c.  The 
1st  section  declares  that  if  certain  circumstances  occur  where 
rights  are  affected  by  a  proceeding  in  a  state  court,  that  then  the 
party  shall  have  the  right  to  transfer  the  case  to  the  federal  court. 
The  language  of  the  3d  section  is  quite  peculiar:  "That  the 
District  Courts  of  the  United  States,  within  their  respective  dis- 
tricts, shall  have,  exclusive  of  the  courts  of  the  several  states,  cog- 
nisance of  all  crimes  and  offences  committed  against  the  provi- 
sions of  this  act ;  and  if  any  suit  or  prosecution,  civil  or  criminal, 
has  been  or  shall  be  commenced  in  any  state  court  against  any 
such  person  for  any  cause  whatsoever."  Here  is  language  more 
general  than  in  any  other  statute,  either  before  or  after,  **  against 
any  such  person  for  any  cause  whatsoever." 

Now  it  could  hot  be  maintained  that  by  this  act  o5  Congress 
every  person  whose  rights  were  affected  could  transfer  a  case  from 
the  state  to  the  federal  court,  because  the  language  of  the  1st 
section  includes  "  all  persons  born  in  the  United  States."  It  could 
not  have  been  the  intention  of  this  section  to  give  the  federal 
courts  jurisdiction  of  rights  affecting  any  and  all  persons  who 
were  bom  in  the  United  States.  Certainly ;  but  it  means,  I  ap- 
prehend, the  persons  referred  to  in  the  previous  part  of  the  sec- 
tion— ^affecting  persons  who  are  denied,  or  cannot  enforce  in  the 
courts  or  judicial  tribunals  of  the  state  or  locality  where  they  may 
be,  any  rights  secured  to  them  by  the  Ist  section  of  this  act  "  If 
any  such  suit  or  prosecution,  civil  or  criminal,  has  been,  or  shall 
be,  commenced  against  any  such  person,  for  any  cause  whatso- 
ever,"— ^it  must  mean  the  persons  who  cannot  have  their  rights 
enforced  in  the  judicial  tribunals  of  the  state ;  and  the  section  pro- 
ceeds in  the  usual  way  in  which  all  these  laws  do :  "  or  against 
any  oflScer,  civil  or  military,  or  any*  person  for  any  arrest,  or  im- 
prisonment, or  trespass  or  wrongs  done,"  &c.,  "  he  shall  have  the 
right  to  remove  the  case."  Now,  this  being  the  language  of  the 
various  statutes  upon  the  subject,  thus  precise,  thus  setting  out  in 
a  particular  manner  every  contingency,  which  must  concur  in 
order  to  authorize  the  transfer  of  a  case  from  the  state  to  the 
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federal  court,  is  it  to  be  supposed  that  Congress  intended,  in  this 
act  of  the  20th  of  April  1871,  by  such  general  language  as  this 
(varying  therein,  it  would  be  the  rule  which  had  always  been 
adopted  in  previous  legislation)  to  authorize  the  transfer?  All 
these  statutes  give  generally  the  rights,  just  as  this  law  gives,  and 
declare  that  the  courts  of  the  United  States  shall  have  juris- 
diction ;  but  they  do  not,  on  that  account,  declare  that,  in  all  sucli 
cases,  they  may  be  removed  from  the  state  to  the  federal  court. 
They  specify  the  circumstances  which  must  exist  in  order  to 
authorize  the  removal,  and  it  seems  to  me  the  argument  is  very 
strong — so  strong  th&t  I  do  not  feel  inclined  to  take  jurisdiction 
of  'the  case,  as  where  they  have  been  specific  in  every  other  case 
they  did  not  intend  by  this  general  language  to  authorize  the 
federal  courts  to  remove  a  case  from  the  state  court.  What  is  it 
that  is  claimed  ?  It  is  not  pretended  that  the  right  set  up  here  is 
within  the  language  of  any  one  of  the  statutes  authorizing  the 
transfer.  As  I  have  said,  you  must  take  the  ground  that,  in  every 
case  where  the  statute  gives  original  jurisdiction,  it  was  the  inten- 
tion that  the  case  might  be  transferred.  This  is  a  right  set  up 
under  the  authority  of  the  state — a  charter  created  by  the  state. 
True,  when  the  charter  is  made  and  the  corporation  is  clothed 
with  certain  rights,  then  the  Constitution  of  the  United  States 
throws  its  protecting  arm  around  those  rights  and  declares  that 
they  shall  not  be  jeopardized  within  certain  limits — ^they  shall  not 
be  affected  by  subsequent  legislation  of  the  states ;  that  this  char- 
ter, for  certain  purposes,  is  in  the  nature  of  a  contract,  that 
the  Constitution  protects  it  as  a  contract,  and  that  it  cannot  be 
impaired  by  subsequent  legislation.  That  is  .the  right  which  is'set 
up ;  and  it  is  claimed  that  if  this  right  is  thus  set  up,  where  a  party 
is  sued  in  the  state  court,  the  case  can  be  transferred.  I  have 
thought,  and  for  the  purposes  of  the  motion  so  held,  that  the  lan- 
guage of  the  1st  section  of  the  act  of  April  20th  1871,  was  ex- 
press in  giving  the  court  original  jurisdiction,  and  that  the  only 
question  was  whether  the  fact  that  it  was  a  corporation  deprived 
it  of  the  power  to  come  into  the  federal  court.  I  held  that  it 
did  not ;  that  if  it  was  the  case  of  an  individual  whose  rights  were 
affected  he  could  come  into  the  federal  court,  and  that  this  company 
did  not  lose  that  right  because  it  was  a  corporation.  But  I  am 
asked  to  go  further  and  hold  that,  in  all  these  cases,  wherever  there 
is  original  jurisdiction,  the  case  can  be  transferred ;  that  upon  a  par« 
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ticnlar  showing  it  must  be  transferred,  because  the  language  of  the 
various  acts  of  Congress  is,  whenever  the  contingencies  have  oc- 
curred provided  therein,  it  shall  be  the  duty  of  the  state  court  to 
proceed  no  further  in  the  cause,  and  it  has  been  held  that  all  acts 
subsequently  done  by  the  state  court  are  simply,  void,  and  that 
the  parties  may  disregard  and  pay  no  attention  to  anything  done 
by  the  state  court.  This  is  the  view  I  take  of  the  question.  I 
admit  it  is  one  of  great  magnitude.  The  other  question  is  not 
free  from  difficulty,  but  I  have  felt  inclined  to  sustain  the  juris- 
diction in  that  case.  The  inclination  of  my  mind  is  against  it  in 
this  case,  and  I  am  willing  to  make  an  order  remanding  the  case 
to  the  state  court,  and  give  the  parties,  if  they  so  desire,  an  op- 
portunity of  testing  the  question  before  the  Supreme  Court  of  the 
United  States,  which  they  will  have  the  right  to  do  at  once. 


Supreme  Court  of  Alabama, 
OFFUTT  ET  AL.  V.  SCOTT. 

Beal  estate  purchased  by  a  partnership  for  partnership  purposes,  and  paid  for 
with  partnership  funds,  as  to  the  creditors  of  the  firm  is,  ^n  equity,  treated  as  per- 
sonal property,  and  will,  if  necessary,  be  subjected  to  the  payment  of  their  debts, 
whether  the  title  be  conreyed  to  the  partners  by  name,  or  to  one  of  them,  or  to  a 
third  person. 

n  case  of  the  death  of  one  partner,  the  survivor  is  a  trustee  for  all  persons  in- 
terested in  the  partnership,  for  the  creditors  of  the  firm,  for  the  representatives  of 
the  deceased  partner  or  his  heirs,  and  for  himself ;  and  for  the  purpose  of  closing 
up  the  business  of  the  firm,  he  is  invested  with  the  exclusive  right  of  possession 
and  management  of  the  whole  partnership  property  and  business.  His  trust  being 
to  wind  up  the  concern,  his  powers  are  commensurate  with  the  trust ;  hence  he 
may  collect,  compromise,  or  otherwise  arrange  all  the  debts  of  the  firm,  and  his 
receipts,  payments,  and  doings  generally,  in  that  behalf,  are  valid,  if  honestly 
done,  and  within  the  fair  scope  and  purposes  of  the  trust ;  and  until  the  debts  of 
the  firm  are  paid,  neither  the  personal  representatives  nor  the  heirs  of  the  deceased 
partner  have  any  beneficial  interest  in  the  partnership  property. 

When  a  partnership  is  dissolved  by  the  death  of  one  partner,  the  only  remedy 
at  law  against  the  firm,  by  the  creditors  of  the  firm,  is  by  suit  against  the  survivor ; 
and  when  a  creditor  has  exhausted  his  remedy  at  law  against  the  firm,  by  a  suit 
against  the  survivor  prosecuted  to  a  return  of  an  execution  <*  no  property  found," 
he  may  then  file  his  bill  in  equity  to  subject  the  real  estate  of  the  partnership  to 
the  payment  of  his  debt,  and  this,  whether  the  possession  be  in  the  surviving  part- 
ner, the  personal  representative,  or  the  heirs  of  the  deceased  partner,  or  any  other 
person  who  is  not  a  bond  fidt  purchaser  for  valuable  consideration  and  without 
notice. 
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If  goods  shipped  and  consigned  to  a  firm  doing  a  commission  business,  to  be 
sold  on  account  of  the  shipper,  are  receiyed,  but  before  they  are  sold  one  of  the 
partners  dies,  the  surrivor  may  sell  such  goods,  and,  in  such  case,  the  claim  of 
the  shipper  on  account  of  such  sale  is  properly  against  the  firm,  and  not  against 
the  surriror  individually. 

A  yariance  between  the  statements  of  the  bill  ana  tne  proof,  if  not  of  sach  a 
character  as  to  operate  as  a  surprise  to  the  defendants,  and  the  defendants  do  nol 
appear  to  be  thereby  injured,  should  generally  be  held  to  be  immaterial. 

If  a  surviving  partner  sell  and  convey  his  interest  in  the  real  estate  belonging 
t6  the  partnership  to  a  bond  fide  purchaser  for  valuable  consideration,  without 
notice,  before  a  creditor  of  the  firm  has  acquired  a  lien  on  the  same  by  bill  filed  to 
subject  it  to  the  payment  of  his  debt,  the  purchaser  will  hold  it  against  the  general 
equity  of  the  creditors  to  have  it  appropriated  to  the  payment  of  the  partnership 
debts. 

Appeal  from  Chancery  Court  of  Montgomery. 

The  case  made  by  the  bill,  answers  and  proof  may  oe  stated  aa 
follows : 

In  May  1860,  and  prior  thereto,  a  partnership  composed  of  R. 
H.  and  W.  E.  Offutt,  did  business  in  Montgomery,  Alabama,  under 
the  firm  name  and  style  of  B.  H.  &  W.  E.  Offutt.  In  September 
1860,  the  firm  was  dissolved  by  the  death  of  W.  E.,  who  left  R. 
H.,  the  surviving  partner,  one  of  his  executors.  During  the  ex- 
istence of  the  partnership',  the  brothers,  who  were  equal  partners, 
made  a  purchase  as  tenants  in  common  of  certain  real  estate  in 
Montgomery  from  one  Knox,  to  whom  $9000  of  the  purchase- 
money  was  due  at  the  death  of  W.  E.  After  the  purchase  the 
firm  used  a  storehouse  on  this  real  estate  "  as  a  business  stand,"  in 
which  they  carried  on  business  aa  grocers  and  commission  mer- 
chants. The  unpaid  balance  due  for  the  purchase  was  paid  by  R.' 
H.  with  partnership  assets  after  the  death  of  W.  E.,  the  debt  for 
this  balance  being  evidenced  by  "an  ordinary  negotiable  note^ 
signed  R.  H.  &  W.  E.  Ofiutt.''  Before  the  filing  of  the  bill  R. 
H.  had  been  removed,  and  in  his  stead  A.  J.  Noble  appointed 
administrator  with  the  will  annexed,  R.  H.  having  also  sold  his 
interest  in  the  real  estate  to  one  Waggoner,  from  whom  Ray  pur- 
chased under  circumstances  which  it  was  admitted  made  him  a 
hond  fide  purchaser  for  value  and  without  notice.  A  partition  of 
the  real  estate  had  also  been  made  between  Ray  on  the  one  hand, 
and  the  administrator  Noble,  and  the  devisees  of  Wm.  E.,  R.  H. 
having  surrendered  all  claim,  whether  as  heir  or  partner,  to  the 
real  estate  partitioned  to  W.  E.  At  the  date  of  the  filing  of  the 
bill,  the  real  estate  was  in  the  possession  of  Noble  as  administra- 
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tor,  unencumbered  with  debt,  Noble  having  received  rents,  and 
was  claimed  by  two  of  the  devisees,  the  others  having  assigned 
their  interest  to  them. 

Scott  in  April  and  the  early  part  of  May  1860,  had  shipped  in 
his  own  name  from  Lexington,  Kentucky,  certain  consignments  of 
bagging,  rope  and  twine,  for  sale  on  commission.  On  May  4th 
1860,  a  small  payment  had  been  made  on  these  consignments,  and 
on  January  1st  1861,  R.  H.  gave  Scott  a  note  signed  in  the  firm 
name  for  $1045.92  in  settlement  of  part  of  the  consignments,  no 
account  being  stated  as  to  the  balance.  The  evidence  as  to  the 
time  and  by  whom  these  shipments  were  received  is  fully  stated  in 
the  opinion,  and  need  not  be  here  repeated. 

The  bill  alleged  that  separate  shipments  were  made  by  Scott 
and  by  Hamilton.  The  proof,  however,  showed  that  the  shipments 
jr%TQ  all  made  in  Scott's  name,  but  that  Hamilton  had  an  undis- 
closed interest  in  one  of  them  which  was  transferred  to  Scott.  It 
was  urged  in  this  court  that  this  was  such  a  variance  between  the 
allegations  and  proof  as  to  entitle  appellants  to  a  reversal. 

Shortly  after  the  note  was  given  the  late  war  commenced,  and 
as  Offutt  continued  to  reside  at  the  South,  and  Scott  and  Hamil- 
ton resided  in  Kentucky,  they  had  no  further  communication  about 
the  matter  until  they  .met  in  New  Orleans  in  February  1866,  when 
R.  H.  Offutt  took  up*  the  original  note  for  $1045.94,  giving  in- 
stead two  notes,  one  to  Hamilton  and  one  to  Scott,  the  respective 
notes  being  for  their  respective  interests  in  the  original  note.  These 
notes  were  giv6n  simply  in  renewal  of  the  original,  were  signed 
"  R.  H.  &  W.  E.  Offutt,"  and  were  not  intended  by  any  of  the 
parties  as  a  release  to  the  firm.  Shortly  after  this  R.  H.  rendered 
an  account  of  sales  of  the  consignments  not  before  accounted  for, 
showing  a  balance  due  Scott  of  $2347.20.  R.  H.,  as  surviving 
partner,  had  po^ession  of  the  assets  of  the  firm,  and  wound  up 
its  business. 

In  July  1868,  Scott  having  purchased  the  note  given  to  Hamil- 
ton, brought  suit  on  the  account  and  notes  heretofore  mentioned, 
against  R.  H.,  in  the  Circuit  Court  of  Montgomery,  recovering 
judgment,  on  the  Ist  of  February  1870,  for  $4952.24.  Execu- 
tion was  duly  issued  on  this  judgment,  and  returned  ^^  no  pro- 
perty found.*'     The  bill  also  alleged  that  R.  II.  was  insolvent. 

On  the  18th  of  March  1870  Scott  filed  his  bill,  praying  that 
an  account  be  stated,  &c.,  and  that  the  real  estate  mentioned  in 
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the  bill  be  subjected  to  and  sold  for  the  payment  of  the  amount 
found  to  be  due  upon  the  judgment. 

R.  H.  Oflfutt,  Noble  the  administrator,  the  four  devisees  and 
heirs  at  law  of  William  E.,  and  Ray,  the  purchaser  of  R.  H.'s 
interest,  were  made  parties  defendant,  and  answered  the  bill. 

The  respondents  objected  to  the  relief  prayed  for,  and  set  up  in 
their  answer :  1st.  That  the  indebtedness  mentioned  in  the  bill,  as 
shown  by  the  bill  itself,  occurred  after  and  not  before  the  death 
of  Wm.  E.  2d.  That  the  judgment  is  against  R.  H.  individually, 
and  not  against  him  as  surviving  partner  of  the  firm  of  R.  H.  k 
W.  E.  Offutt.  3d.  That  before  the  filing  of  the  bill  R.  H.  had 
sold  his  interest  in  the  real  estate,  and  that  the  real  estate  had 
been  partitioned  between  Ray  on  the  one  hand,  and  the  heirs  and 
devisees  and  administrator  of  W.  E.  Ofiutt  on  the  other,  and  that 
the  portion  now  held  by  the  administrator  was  assets  of  the  estate 
of  Wm.  E.,  and  subject  only  to  payment  of  the  debts  of  Wm.  E., 
and  belonging  to  the  heirs  and  devisees  of  Wm.  E.  4th.  That 
the  estate  of  Wm.  E.  is  not  in  any  way  indebted  to  complainant, 
or  liable  to  pay  his  demand ;  that  the  claim  set  up  was  never  pre- 
sented, as  required  by  law,  or  to  any  personal  representative  of 
W.  E.  within  eighteen  months  after  grant  of  letters  of  adminis- 
tration. 5th.  That  the  claims  against  the  firm  were  open  accounts 
at  the  death  of  Wm.  E.,  and  the  same  were  barred  by  the  Statute 
of  Limitations  of  three  years  before  the  bill  was  filed,  or  any  pro- 
ceeding commenced  to  enforce  the  same  against  the  estate  of 
Wm.  E. 

The  cause  was  submitted  on  bill,  answers  and  proof.  The  Chan- 
cellor decreed  in  favor  of  complainant  against  the  real  estate  in 
the  hands  of  the  administrator,  and  dismissed  the  bill  as^  to  re- 
spondent Ray.     The  defendants  appealed. 

Watts  ^  Troy,  for  appellants. 

Elmore  ^  Chintery  for  appellee. 

Peck,  C.  J. — The  first  question  that  seems  to  arise  on  thid 
record  is,  how  is  the  real  estate  purchased  of  Knox  and  wife 
by  Richard  H.  and  William  E.  Ofiutt  to  be  regarded?  Did  it 
belong  to  these  parties  as  individuals,  as  tenants  in  common,  or 
did  it  belong  to  them  as  partners,  and,  therefore,  in  equity  subject 
to  the  payment  of  the  partnership-debts  ? 
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The  rule  undoubtedly  is,  that  real  estate  purchased  for  partner- 
ship purposes,  and  paid  for  with  partnership  funds,  becomes  part- 
nership property,  and  as  far  as  the  creditors  of  the  firm  are 
concerned,  and  for  the  payment  of  their  debts,  it  Is  in  equity  to 
be  regarded  and  treated  as  belonging  to  the  partnership,  as  assets 
of  the  firm.  It  is  immaterial  to  whom  the  legal  title  may  be  con- 
veyed— whether  to  the  partners  by  name,  as  individuals,  or  to  one 
of  them,  or  to  a  third  person :  Parsons  on  Partnership  864. 

In  the  case  of  Lang'%  Heirs  v.  Waring^  25  Ala.  639',  the  court 
say:  "  Af^r  much  vacillation  by  the  English  courts,  the  doctrine 
may  now,  perhaps,  be  considered  as*  settled,  that,  unless  there  is 
something  in  the  articles  of  copartnership,  or  some  agreement  by 
the  parties,  real  estate  purchased  with  partnership  funds,  for  part- 
nership purposes,  is,  in  a  court  of  equity,  converted  and  treated 
as  personalty,  and  therefore  goes  to  the  personal  representatives, 
and  not  to  the  heir  of  the  deceased  partner."  They  further  say, 
"While  the  decisions  of  American  courts  generally  concur  in 
affirming  that  such  estate  is,  in  equity,  chargeable  with  the  debts 
of  the  partnership,  and  with  any  balance  there  may  be  due  from 
one  partner  to  another,  there  is  much  conflict  among  them  as  to 
whether  the  surplus,  in  case  of  the  death  of  a  partner,  shall  de- 
scend to  the  heir  as  real  estate,  or  go  to  the  personal  representa- 
tive for  distribution."     See  also  Story  on  Partnership,  §  98. 

It  is  unnecessary  for  us  to  resolve  the  doubt  that  seems  to  exist 
as  to  what  shall  be  done  in  such  a  case  with  the  surplus  that  may 
remain  after  the  payment  of  the  partnership  debts,  whether  it 
shall  be  regarded  as  real  or  personal  property.  It  seems  to  us, 
however,  that  the  better  opinion  is,  that  it  is  to  be  treated  as  real 
property,  and  to  be  disposed  of  as  such. 

There  is  no  positive  evidence  for  what  purpose  this  real  estate 
was  purchased,  or  with  what  funds  it  was  paid  for.  The  bill  states 
there  was  a  storehouse  on  said  premises,  which,  after  the  purchase, 
was  occupied  by  said  firm  as  a  businesB  Mtand  ;  and  this  is  admitted 
by  the  answer  of  the  respondents.  It  seems  to  us,  therefore, 
the  fair  inference  or  presumption  is,  that  this  property  was  pur- 
chased for  partnership  purposes,  and,  also,  that  it  was  paid  for  out 
of  the  partnership  funds.  If  not,  why  had  the  note  of  the  firm 
been  given  for  the  $9000  that  remained  unpaid  at  the  death  of 
said  W.  E.  Offutt  ?  The  said  R.  H.  Offutt,  who  was  examined  as 
a  witness,  says :  "  The  purchase  was  made  partly  for  cash  and 
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partly  on  a  credit.  The  last  of  $9000  remained  unpaid  at  the 
time  of  the  death  of  William  E.  Ofiutt,  and  was  subsequently  paid 
to  William  Knox,  or  his  order.  I  do  not  recollect  at  what  time  it 
was  paid.  The  claim  was  an  ordinary  negotiable  note,  signed  by 
R.  H.  &  W.  E.  Offutt.''  It  does  not  appear  that  these  parties 
had  any  property  outside  of  the  business  of  the  firm,  or  that  did 
not  belong  to  the  firm. 

If  this  is  a  correct  view  of  the  transaction,  as  we  think  it  is, 
then,  on  the  death  of  the  said  W.  E.  Offutt,  in  equity  it  vested, 
with  all  the  other  partnership  property,  in  the  surviving  partner, 
R.  H.  Offutt,  who  thereby  became  entitled  to  the  exclusive  right 
of  possession  and  management  of  the  same,  but  only  for  the  pur- 
pose of  closing  up  the  partnership  business,  and  paying  the  part- 
nership debts,  &c.  In  equity  he  held  the  property  in  trust,  first, 
for  the  payment  of  the  partnership  debts,  and  then  for  those  who 
might  be  entitled  to  what  remained,  whether  as  heirs  or  personal 
representatives  of  the  deceased  partner,  or  otherwise :  Parsons  on 
Part.  364,  440. 

Was  the  debt  of  the  complainant  upon  which  he  recovered  his 
judgment  against  the  said  R.  H.  Ofi'utt,  the  debt  of  said  firm  of 
R.  H.  &  W.  E.  Ofiutt,  or  the  individual  debt  of  said  R.  BL  Oflutt, 
and  if  the  debt  of  said  firm,  had  the  complainant  exhausted  his 
remedy  at  law  against  said  firm  before  the  filing  of  this  bill  ? 

1st.  The  bill  states  that  said  debt  grew  out  of  shipments  of 
bagging,  rope  and  twine,  made  in  Lexington,  Kentucky,  in  the 
latter  part  of  April  and  the  early  part  of  May  1860,  which  were 
consigned  to  said  firm,  in  Montgomery,  Alabama,  to  be  sold  on 
account  of  the  shippers ;  that  one  R.  B.  Ilamilton  made  one  of 
said  shipments,  and  that  the  other  shipments  were  made  by  com- 
plainant. 

The  evidence,  however,  shows  they  were  all  made  in  the  name 
of  the  complainant,  but  that,  said  Hamilton  had  some  interest 
therein,  which  was  afterwards  assigned  to  complainant. 

These  shipments,  if  they  were  received  by  said  firm  before  the 
death  of  said  W.  E.  Offutt,  whether  sold  in  whole  or  in  part,  or 
remaining  on  hand  at  the  time  of  his  death,  constituted  a  legiti- 
mate part  of  the  business  of  said  firm,  and,  therefore,  for  the  pur- 
pose of  winding  up  the  business  of  the  firm,  might  be  sold  by  the 
said  R.  H.  Offutt,  as  surviving  partner,  and  when  sold  the  claim 
of  the  complainant  on  account  thereof  was  properly  against  the  said 
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'firm,  and  not  against  the  survivor  as  an  individual ;  and  being  a 
claim  against  the  firm,  it  was  the  duty  of  the  survivor  to  render 
an  account  of  the  same  to  the  complainant,  and  after  deducting  the 
usual  commissions,  or  such  as  might  have  been  agreed  upon  be- 
tween the  parties,  to  have  paid  the  remainder  to  the  complainant. 
A  surviving  partner,  in  winding  up  the  business  of  the  firm,  is  a 
trustee  for  all  persons  interested  in  the  partnership,  for  the  credit- 
ors of  the  firm,  for  the  representatives  of  the  deceased  partner,  and 
for  himself;  and  his  trust  being  to  wind  up  the  concern,  his  powers 
are  commensurate  with  the  trust,  and,  generally,  whatever  he  may 
do  in  that  behalf  is  valid,  if  honestly  done,  and  within  the  fair 
scope  and  purpose  of  the  trust.  If  there  be  negligence,  delay,  mis- 
conduct, or  gross  mistake,  equity  will  interpose  to  give  the  proper 
relief:  Parsons  on  Part.  440-443. 

In  the  absence  of  satisfactory  evidence  to  the  contrary,  it  is  to 
be  presumed  these  shipments  were  received  within  the  time  then 
required  to  transport  such  goods  from  Lexington,  Ky.,  to  Mont- 
gomery, Ala.,  in  the  usual  course  of  trade  and  of  commercial  in- 
tercourse between  these  places  ;  that  is,  within  a  reasonable  time. 
The  said  R.  H.  Offutt,  in  his  deposition,  says  they  were  received 
in  the  fall ;  but  we  think  it  manifest  he  uses  the  word  "  fall  "  in 
a  very  loose  manner,  and  without  the  intention  to  convey  the  mean- 
ing that  they  were,  in  fact,  received  after  the  death  of  his  brother, 
the  said  W.  E.  Offutt,  which  happened  early  in  September  1860, 
after  said  shipments  were  made.  In  speaking  of  the  dissolu- 
tion of  said  firm  by  the  death  of  said  W.  E.  Offutt,  and  when 
it  ceased  tcf  do  business,  he  says  it  was  dissolved  by  the 
death  of  William  E.  Offutt,  that  it  ceased  to  do  business  in 
the  fall  of  1860 ;  and  speaking  of  the  shipment  of  said  goods, 
he  says,  "I  recollect  the  shipment  to  said  firm  by  said  plain- 
tiff*; the  shipment  was  received  in  the  fall  of  I860.'*  This 
evidence  certainly  does  not  prove  the  said  goods  were  received 
after  the  dissolution  of  said  firm  by  the  death  of  W.  E.  Offutt. 
The  time  between  the  date  of  the  last  shipment,  the  8th  day  of 
May,  and  the  death  of  said  W.  E.  Offutt,  if  it  happened  on  the 
1st  day  of  September,  thereafter,  is  114  days.  It  seems  to  us  un- 
reasonable to  believe,  on  such  evidence,  knowing,  as  we  do,  the 
facilities  of  transportation  between  the  two  places  at  that  time, 
that  114  days  elapsed  between  the  shipment  of  said  goods  and 
their  arrival  at  Montgomery.     We  think  it  far  more  reasonable  to 
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believe  they  reached  their  place  of  de8tinati6n  before  the  expiration 
of  half  that  time ;  therefore,  we  feel  constrained  to  believe,  and 
hold,  that  said  ^oods  were  received  by  said  firm  before  the  death 
of  W.  E.  Offutt,  and  that  the  complainant's  debt,  arising  out  of 
their  sale,  whether  made  before  or  after  the  dissolation  of  the  firm, 
must  be  regarded  as  the  debt  of  said  firm,  and,  therefore,  should 
be  paid  out  of  the  assets  of  the  firm. 

The  character  of  this  indebtedness  was  not  (Ranged,  nor  the 
liability  of  the  firm  to  pay  the  same  was  not  released,  by  the  settle- 
ment that  was  had  between  the  said  R.  H.  Ofiutt,  as  surviving 
partner,  the  said  Hamilton  and  the  complainant,  in  New  Orleans, 
in  February  1866.  The  said  Hamilton,  in  his  deposition,  expressly 
states  that  such  was  not  the  intention  of  himself  or  of  the  com- 
plainant, and  the  inference  is  that  such  was  not  the  intention  of 
said  R.  H.  OflTutt,  as  he  then  renewed  the  note  that  had  been  given 
to  the  complainant  on  thd  first  day  of  January  1861,  for  (1046.94, 
in  the  name  of  the  firm,  on  account,  in  pai:t,  of  said  goods,  and 
then,  or  shortly  afterwards,  rendered  to  plaintiff  an  account  of  sales, 
showing  the  firm  was  indebted  in  the  further  sum  of  $2347.20. 

2.  Had  the  complainant  exhausted  his  remedy  at  law  against  the 
firm  before  the  filing  of  this  bill  ?  His  only  remedy  at  law  against 
the  firm  was  by  suit  against  the  surviving  partner :  Parsons  on 
Part  447 ;  Murrat/  v.  Mumford,  6  Cowen  441 ;  1  Ch.  PL  50. 
Such  suit  had  been  brought,  judgment  recovered  and  an  execution 
on  said  judgment  returned  by  the  sheriff,  "  no  property  found." 
This  was  the  end  of  his  remedy  at  law  against  the  firm,  and  it  had 
proved  unavailing.  The  only  remedy  left  was  in  equity,  to  sub- 
ject this  real  estate  to  the  payment  of  his  judgment.  Equity, 
notwithstanding  the  form  of  the  conveyance,  regards  it  as  the  pro- 
perty of  the  firm,  and  equity  only  can  appropriate  it  to  the  pay- 
ment of  the  debts  of  the  firm. 

On  the  part  of  the  respondents,  Charles  L.  Offutt,  L.  A.  B.  Swit- 
zer,  and  the  administrator  de  bonis  non,  &c.,  it  is  objected,  that 
said  suit  was  brought  and  the  judgment  rendered  against  said  R. 
H.  Offutt,  not  in  bis  character  of  surviving  partner,  but  as  R.  H. 
Offutt  individually,  and  that,  therefore,  said  judgment  did  not  in 
any  way  affect  the  partnership  or  the  partnership  property ;  and 
as  to  said  respondents,  it  phoved  nothing,  except  its  own  existence 
as  a  judgment  against  R.  H.  Offutt,  but  did  not  prove  the  com- 
plainant had  exhausted  his  remedy  at  law  against  said  firm.    This 
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objection  cannot  prevail.  On  the  death  of  said  W.  E.  Offutt,  the 
complainant's  only  remedy  at  law  against  the  firm  was  by  suit' 
against  the  surviving  partner.  Such  a  suit  may  properly  be 
brought  against  the  surviving  partner,  withoi\t  any  reference  to 
the  partnership,  or  that  the  defendant  is  sued  as  surviving  partner 
{Goelet  V.  McKimtry^  1  Johns.  Cases  405  :  1  Ch.  PI.  60) ;  and 
&n  execution  issued  on  a  judgment  so  recovered  may  be  levied,  not 
only  on  the  individual  property  of  the  defendant,  but  also  on  the 
personal  property  of  the  firm;  consequently,  the  complainant's 
judgment  in  this  case,  and  the  return  of  the  execution  issued  on 
it  "no  property  found,"  not  only  proved  the  complainant  had  ex- 
hausted his  remedy  at  law  against  the  firm,  but  that  the  surviving 
partner  himself  was  insolvent.  Neither  can  the  objection  of  the 
statutes  of  non-Kslaim  and  of  limitations,  interposed  by  said  re- 
spondents, be  sustained.  The  object  of  the  complainant's  bill  in 
this  behalf  is  not  to  obtain  a  personal  decree,  or  to  enforce  a  lia- 
bilily  against  the  personal  representative  of  the  deceased  partner, 
but  to  enforce  the  trust  alleged  to  exist  in  favor  of  the  complain- 
ant, as  a  creditor  of  the  said  firm,  against  the  real  estate  of  the 
partnership,  his  remedy  at  law  against  the  firm  having  been  ex- 
hausted. 

This  real  estate  being  a  trust  fund  for  the  payment  of  the  debts 
of  the  firm,  and  the  complainant  a  creditor  of  the  firm,  with  his 
remedy  at  law  exhausted,  equity  will  decree  the  payment  of  his 
debt  out  of  said  real  estate,  whether  it  be  in  the  possession  of  the 
surviving  partner  or  in  the  possession  of  the  personal  representa- 
tive or  the  heirs  of  the  deceased  partner.  Until  the  debts  of  the 
firm  are  satisfied,  neither  the  personal  representative  nor  the  heirs 
of  the  deceased  partner  have  any  beneficial  interest  in  the  real 
estate  of  the  partnership ;  but  after  they  are  paid,  what  is  left 
becomes  the  property  of  the  surviving  partner,  and  the  personal 
representatives  or  heirs  of  the  deceased  partner  discharged  of  the 
trust :  Parsons  on  Part.  372,  441,  and  note  p. 

The  respondent  Bay,  in  his  answer,  claims  that  as  to  the  half 
interest  of  the  surviving  partner,  R.  H.  Ofiutt,  in  said  real  estate, 
he  is  a  bond  fide  purchaser  for  valuable  consideration,  without  no- 
tice, and  therefore  entitled  to  hold  it  against  the  equity  of  the 
complainant,  as  a  creditor  of  the  firm.  This,  on  the  hearing,  wa€ 
conceded  by  the  complainant's  counsel,  and  they  admitted  that,  as 
to  said  half  interest,  the  complainant  was  entitled  to  no  relief. 
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The  bill,  as  to  said  respondent,  was  therefore  properly  dis- 
missed. As  to  the  remaining  half  interest,  that  is,  the  interest  of 
the  estate  of  the  deceased  partner,  we  see  no  reason  why  it  should 
not  be  subjected  to  the  payment  of  the  complainant's  debt.  The 
fact  that  it  had  passed  into  the  possession  of  the  deceased  partner's 
administrator,  with  the  permission  of  the  surviving  partner,  and 
that  he  and  and  the  respondent,  R.  H.  Offutt,  as  heirs  of  the  said 
W.  E.  Offutt,  had  assigned  their  interest  in  the  same  to  the 
respondents,  Charles  L.  Offutt  and  A.  L.  B.  Switzer,  who  are  also 
heirs  of  said  W.  E.  Offutt,  and  that  a  partition  had  been  made 
between  said  respondent  Ray  and  said  Charles  lu,  Offutt  and  A.  L. 
R.  Switzer  and  said  administrator,  it  seems  to  us,  cannot  defeat  the 
complainant's  equity  as  a  creditor  of  the  firm.  As  far  as  appears, 
the  said  assignment  was  a  mere  voluntary  assignment,  without  con- 
sideration, and  as  the  surviving  partner,  from  whom  the  said  ad- 
ministrator obtained  the  possession,  held  it  as  a  trustee  for  the 
creditors  of  the  firm,  his  possession  can  stand  upon  no  better  equity 
than  the  possession  of  the  person  from  whom  he  received  it,  with- 
out paying  anything  for  it.  It  still  remains  trust  property,  and 
equity  will  appropriate  it  to  the  purposes  of  the  trust. 

As  to  the  alleged  variance  between  the  statements  of  the  bill 
and  the  proof,  it  seems  to  us  said  variance  is  insufficient  to  prevent 
a  decree  in  favor  of  the  complainant.  It  could  hardly  have  ope- 
rated as  a  surprise  to  the  respondents,  and  we  do  not  see  how  they 
are  prejudiced  or  injured  by  it,  and  if  not  surprised  or  injured  by 
it,  then  it  should  be  regarded  as  an  immaterial  variance :  LocVn 
Ex.  V.  Palmer,  26  Ala.  812 ;  Chapman  v.  Hamilton,  19  Ala.  121. 

The  Chancellor  decreed  that  the  complainant  was  entitled  to 
relief,  out  of  the  half  interest  of  said  real  estate  not  conveyed  to 
said  respondent  Ray,  to  the  extent  of  one-half  of  the  amount  of 
the  partnership  assets  of  $9000  used  by  said  R.  H.  Offutt,  after 
the  death  of  said  W.  E.  Offutt,  in  payment  for  said  real  estate, 
and  interest  thereon,  from  the  time  the  administrator,  respondent 
Noble,  commenced  receiving  the-  rents  and  profits  of  the  same. 
The  reasons  of  the  Chancellor  for  limiting  his  decree  by  the  amount 
of  the  assets  of  the  firm  paid  for  said  real  estate,  after  the  death  of 
said  W.  E.  Offutt,  and  subjecting  the  interest  of  the  estate  of  the 
deceased  partner  in  the  same  to  one-half  of  that  amount  only, 
with  interest  thereon  from  the  time  the  administrator  commenced 
receiving  the  rents  and  profits  on  said  real  estate,  are  not  stated  in 
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Ibe  opinion  ^  whatever  his  reasons  may  have  been,  it  seems  to  ns 
there  is  no  error  in  the  decree  on  that  account  of  which  the  appel- 
lants can  complain.  The  complainant  certainly  gets  no  more  by 
it  than  he  is  entitled  to. 

The  decree  is  affirmed,  at  the  costs  of  the  appellants. 


United  St<xte%  Circuit  Caurty  Ea9tem  District  of  Wisconsin. 
ANGELINA  AMORT  v.  SAMUEL  B.  AMORT  bt  al. 

The  Circait  Courts  of  the  United  States  have  jarisdiction  of  a  bill  to  enjoin  the 
executors  of  a  will,  which  has  been  admitted  to  probate  by  the  county  court  of  a 
state,  from  using  it  to  defeat  the  rights  of  a  citizen  of  another  state. 

The  decree  or  Judgment  of  a  state  court  can  be  aroided  on  the  ground  of  fraud, 
both  in  the  courts  of  the  United  States  and  of  another  state. 

The  legislature  of  a  state  cannot  deprive  a  citizen  of  another  state  of  his  legal 
or  equitable  rights  under  the  Constitution  and  the  laws  of  Congress,  by  declaring 
in  what  courts  thej  must  be  enforced. 

This  was  a  bill  in  equity,  originally  filed  in  the  Circuit  Court 
of  Fond  du  Lac,  and  transferred  thence  to  the  Circuit  Court  of 
the  United  States,  praying  for  an  injunction  to  restrain  the  exe- 
cutors of  the  last  will  and  testament  of  James  Amory  from  setting 
up  or  using  the  said  will  to  defeat  the  legal  rights  of  the  com- 
plainant. 

The  judges  of  the  Circuit  Court  were  divided  in  opinion  as  to 
whether  a  demurrer  to  the  hill  should  be  sustained. 

Judge  Miller's  opinion  has  already  been  published :  antep,  38. 

7.  M.  CHttetty  for  complainant. 
S.  W.  Pinnej/j  for  defendant. 

Drummond,  Circuit  J. — On  the  16th  of  August  1861  James 
Amory  died  at  Fond  du  Lac,  in  this  state,  possessed  of  consider- 
able personal  and  real  estate,  part  of  which  was  in  Wisconsin.  In 
September  following,  Samuel  B.  Amory  and  John  Amory,  the 
brothers  of  James,  presented  in  the  county  court  of  Fond  du  Lac 
county  a  will,  and  asked  that  it  be  probated.  Sometime  after- 
wards the  present  plaintiff  appeared  by  counsel  in  that  court, 
claiming  to  be  the  widow  and  heir  of  James  Amory,  and  objected 
to  the  probate  of  the  will,  and  asked  for  time  to  show  that  it  was 
not  the  will  of  James  Amory,  arui  sliould  not  be  probated. 
*  Vol.  XXI — 3S 
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The  case  was  continued  from  time  to  time  until. the  18th  of 
December,  when  a  further  application  was  made  by  her  for  a  post- 
ponement, but  it  was  refused,  and  the  will  was  admitted  to  probate 
by  the  county  judge.  Thereupon  she  appealed  to  the  Circuit 
Court  of  the  county,  and  the  case  went  up  to  that  court,  and  in 
the  Circuit  Court  the  executors  of  the  will  claimed  that  she  had 
no  right  to  appeal,  on  the  ground  that  she  had  not  been  the  wife 
of  James  Amory,  and  therefore  had  no  interest  in  the  estate,  and 
for  the  purpose  of  establishing  that,  they  introduced  a  record  from 
the  state  of  New  York  of  proceedings  in  divorce,  in  which  she  had 
made  an  application  against  James  Amory  for  a  divorce  on  various 
grounds,  and  in  which  it  appeared  that  one  of  the  questions  made 
in  the  case  was,  whether  in  point  of  fact  she  was  the  wife  of  James 
Amory,  it  being  alleged  that  at  the  time  she  was  married  to  James 
Amory  in  March  1846,  she  had  a  husband  living,  and  the  court 
found  the  fact  to  be  so,  and  for  that  reason,  as  it  appears,  the 
divorce  was  not  granted  and  the  bill  was  dismissed. 

This  of  course,  if  true,  shows  that  she  had  no  interest  in  the 
property,  but  that  she  was  a  stranger,  and  had  no  right  to  appear 
or  interfere  with  the  estate  of  James  Amory.  She  then  alleged 
that  the  decree  introduced  from  New  York  was  obtained  by  the 
fraud  of  her  attorney,  and  she  asked  that  the  question  should  be 
submitted  to  a  jury,  whether  or  not  it  was  a  fraudulent  decree. 

The  Circuit  Court  ordered  the  issue  of  fact  to  be  submitted  to  a 
jury,  and  then  refused  to  dismiss  the  appeal,  denying  in  other 
words  the  application  of  the  executors.  Thereupon,  under  the 
practice  which  prevails  in  this  state,  the  executors  took  an  appeal 
from  the  order  of  the  court  refusing  .to  dismiss  the  appeal  to  the 
Supreme  Court  of  the  state.  The  case  remains  just  as  it  was  with 
the  application  on  the  part  of  the  plaintiflF  for  a  trial  by  jury, 
granted  by  the  court  with  various  affidavits  that  were  filed,  and 
everything  connected  with  the  case  as  it  was ;  the  only  question 
taken  to  the  Supreme  Court  being,  whether  the  appeal  should 
have  been  dismissed. 

The  Supreme  Court  decided  that  the  Circuit  Court  ought  to 
liave  dismissed  the  appeal  on  the  ground  that  the  record  from  New 
York  was  conclusive  that  she  never  was  the  wife  of  James  Amory, 
and  therefore  that  she  had  no  interest  in  the  estate,  and  directed 
the  Circuit  Court  to  dismiss  the  appeal.  The  case  was  then  re- 
mitted to  the  Circuit  Court,  and,  in  compliance  with  the  order  of 
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the  Supreme  Court,  the  Circuit  Court  dismissed  the  appeal. 
Shortly  after  the  present  plaintiflf  commenced  a  suit  in  the  Circuit 
Court  of  Fond  du  Lao  county,  and  sometime  afterwards  that  suit, 
which  is  this  suit,  was  transferred  under  the  Act  of  Congress  of 
1867,  before  a  complaint  or  any  bill  was  filed,  to  this  court,  and 
afVer  its  transfer  to  this  court  the  bill  was  filed,  which  is  now  the 
subject  of  demurrer. 

Now  there  may  be  perhaps  a  question  whether  it  was  competent 
for  the  plaintiff,  after  the  case  had  been  thus  dismissed  under  the 
order  of  the  Supreme  Court  of  the  state,  to  make  an  application 
to  the  Circuit  Court  to  get  rid  of  the  will  which  was  thus  estab- 
lished. Had  she  that  right  on  the  ground  that  the  decree  was 
obtained  by  fraud?  I  think  she  had.  I  do  not  think  that  ques- 
tion had  become  rei  adjudieata. 

Concede  that  the  opinion  of  the  Supreme  Court  is  right,  that 
the  parties  there  might  have  tried  the  question  upon  the  affidavits 
instead  of  an  issue  by  a  jury,  and  that  that  was  a  proper  practice, 
the  answer  to  it  is,  that  it  never  was  tried  in  that  way.  The  plain- 
tiff never  submitted  that  issue  upon  affidavits,  never  asked  for  the 
decree  of  the  court  upon  that  issue  upon  affidavits,  and  therefore 
she  was  not  precluded  from  making  an  application  to  the  state 
court  to  have  that  issue  tried  in  a  proper  way.  She  did  ask  that 
it  be  tried  by  a  jury.  Her  appeail  had  been  dismissed  on  the 
ground  that  she  had  no  interest  whatever  in  the  subject-matter  of 
controversy. 

Now  is  it  possible  that  this  can  be  so  ?  Is  there  no  remedy  in 
such  a  case  ?  Suppose  the  case  of  a^woman  living  in  New  York, 
a  man  owns  an  estate  in  Wisconsin  and  dies  here ;  a  will  is  pre- 
sented, made  by  him  as  is  alleged;  it  is  probated;  she  comes 
forward  and  claims  that  she  was  the  wife  of  the  man  who  is  thus 
dead.  Can  it  be  that  without  any  notice  to  her,  without,  it  may 
be,  even  her  knowing  that  her  husband  is  dead,  she  cannot  have 
an  opportunity  of  determining  whether  or  not  this  is  a  will  which 
divests  her  of  any  legal  rights  which  she  might  possess  ?  Can  it 
be  that  because  a  will  has  been  probated  without  her  knowledge 
she  cannot  have  an  opportunity  of  being  heard  ?  How  is  she  to 
be  heard  under  the  practice  in  this  state  ?  As  I  understand  it, 
she  can  be  heard  at  law  only  by  appeal.  If  she  has  no  appeal, 
can  she  apply  to  a  court  of  equity  and  obtain  an  order  from  a 
court  of  equity  that  this  supposed  will,  if  it  was  not  in  fact  the 
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will  of  her  deceased  husband/  shall  not  be  used  againBt  her  to 
prejudice  her  rights  ?     I  certainly  do  not  see  why. 

Now  while  that  is  not  the  case  here,  her  appeal  had  been  sum- 
marily cut  off  and  disposed  of  by  the  Supreme  Court  of  the  state, 
without  any  trial  upon  the  issue  which  she  tendered.  And  she 
had  the  right,  in  my  opinion,  to  present  her  case  on  the  equity 
side  of  the  Circuit  Court  of  this  state  to  preVent  these  parties  who 
had  that  probated  will  from  using  it  to  her  prejudice,  if  in  fact  it 
was  not. a  will.  If  that  is  so,  she  had  the  right  to  apply  to  this 
court,  and  to  transfer  her  cause  from  a  state  court  to  the  Circuit 
Court  of  the  United  States.  Otherwise,  the  supposed  safeguards 
which  the  Constitution  and  the  laws  of  the  United  States  have 
thrown  around  the  citizens  of  other  states,  become  in  such  a  case 
completely  nugatory.  That  never  could  have  been  the  intention 
of  the  constitutional  provision,  and  the  Acts  of  Congress  upon  the 
subject. 

Again:  It  is  not  necessary  for  us  to  determiae  now  upon  a 
demurrer  to  this  bill  whether  all  the  relief  that  is  sought  for  can  bf 
given.     If  any  relief  claimed  by  the  plaintiff  can  be  given,  the 
demurrer  should  be  overruled.    This  plaintiff  cla,ims  to  be  the  wife 
of  James  Amory.     It  appears  upon  the  face  of  the  bill  that  the 
will  was  set  up  against  her  and  probated.     He  had  no  children. 
If  he  made  no  will  she,  if  his  wife,  was  his  heir  under  the  law  of 
this  state.     If  he  made  a  will,  then  the  devisees  became  his  heirs. 
But  he  even  by  his  will  could  not  divest  her  of  her  rights  of  dower. 
If  she  was  his  wife  she  had  a  right  that  existed  entirely  independ- 
ent of  the  will,  and  with  which  the  probating  of  the  will  had 
nothing  to  do.     And  if  his  wife,  she  could  come  into  the  courts  of 
this  state  and  enforce  her  right  of  dower.     Now  if  she  does  that, 
what  bar  is  there  to  such  an  application  ?     The  bill  says  that  the 
bar  will  be  this  record  from  the  stete  of  New  York,  which  of  itself 
'  would  be  primd  facie  sufficient,  showing  that  she  never  was  the 
wife  of  James  Amory.     But  when  she  alleges  that  this  decree  of 
the  New  York  court  is  void,  because  it  was  obtained  by  fraud,  and 
establishes  that  fact,  then  she  is  entitled  to  relief  independent  of 
all  considerations  of  the  will,  so  far  as  her  right  of  dower  is  con- 
cerned, unless  indeed,  independent  of  the  decree,  they  show  that 
she  was  not  the  wife  of  James  Amory. 

It  is  enough  to  say,  that  I  think  in  the  bill  there  are  allegations 
sufficient,  if  sustained,  to  show  that  the  decree  of  the  court  of  New 
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York  was  obtained  by  fraud.  The  particulars  of  the  fraud  are  set 
forth  in  the  bill.  Among  other  frauds  it  is  alleged  that  the  very 
framing  of  the  decree  was  fraudulently  made  by  a  person  who 
apparently  was  acting  as  her  attorney,  but  who  was  employed  and 
feed  by  James  Amory  himself  against  her.  If  that  is  so,  it  cannot 
be  controverted,  I  think  that  when  she  makes  an  application 
in  this  court  or  any  court  of  the  state  for  her  rights  of  dower,  and 
they  interpose  this  decree,  she  has  the  right  to  show  that  it  is  of  no 
effect,  so  far  as  die  question  of  marriage  is  concerned.  And  if 
that  is  so,  it  does  not  affect  this  question  of  the  probate  of  the  will. 
I  admit  that  as  a  general  rule  the  probate  of  a  will  is  to  be  treated 
as  conclusive,  certainly,  wherever  it  comes  up  collaterally,  but  I 
am  not  prepared  to  admit  that  where  a  party  has  been  so  sum* 
marily  dismissed  from  pursuing  a  remedy  which  the  law  furnishes — 
to  show  that  there  was  no  will,  and  it  was  improperly  probated,  is 
without  any  redress  by  a  direct  application  to  a  competent  court 
to  prevent  the  use  of  that  will  against  the  enforcement  of  all  legal 
and  equitable  rights.  ' 

A  case  recently  came  before  the  Supreme  Court  of  the  United 
States  upon  an  application  of  a  distributee  against  an  administrator 
for  the  distribution  of  an  estate,  and  the  objection  was  taken  that 
the  party  must  go  to  the  state  court,  as  that  was  a  matter  entirely 
within  the  jurisdiction  of  the  probate  court,  and  that  an  application 
could  not  be  made  to  the  Federal  court  although  a  party  was  a 
citizen  or  another  state;  and  the  court  say  such  a  rule  would 
deprive  the  citizens  of  the  several  states  of  some  of  the  rights  which 
the  Constitution  and  the  laws  confer  on  them :  Payne  v.  Hook^  7 
Wallace  425.  But  it  is  scarcely  competent  for  the  legislature 
of  Wisconsin  to  deprive  a  citizen  of  any  other  state  of  his  legal  or 
equitable  rights,  under  the  Constitution  and  laws  of  Congress,  by 
declaring  that  they  must  be  enforced  in  a  local  court. 

In  the  Gaines  case  there  was  a  will  of  Daniel  Clarke,  dated  in 
1811,  which  was  probated  in  the  proper  court  in  Louisiana,  and 
the  executors  went  on  and  sold  property,  and  placed  the  parties  in 
possession.  And  Mrs.  Gaines  claimed  under  a  subsequent  will  of 
1813.  She  sought  to  enforce  her  rights  in  the  Federal  courts,  and 
they  held  that  the  probate  of  the  will  of  1813  revoked  of  itself  the 
wiiroflSll. 

In  Gaines  v.  CheWj  2  Howard,  the  Supreme  Court  intimate 
that  it  was  competent  for  a  court  of  chancery  to  protect   the 
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rights  of  the  plaintiff.  It  was  suggested  that  those  rights  ex- 
isted notwithstanding  the  probate  of  the  will  of  1811,  although 
the  will  of  1813  had  not  been  at  that  time  probated. 

These  defendants  in  this  case  are  residuary  legatees  under  tlie 
will  of  James  Armory.  They  claim  all  the  real  estate  in  this  state. 
The  plaintiff,  if  she  is  the  wife  of  James  Amory,  has  the  right  to 
come  into  court  to  enforce  her  rights  of  dower,  to  say  the  least. 

Now  can  she  not,  if  she  is  the  wife  of  James  Amory,  prevent 
these  parties  from  using  this  decree  of  the  New  York  court  against 
her  if  it  is  void  or  of  no  effect  ? 

I  am  not  prepared  to  admit  the  rule  contended  for,  that  it  is 
indispensable  she  should  go  into  New  York  and  have  the  decree 
vacated  there.     I  say  if  it  is  used  here  where  she  seeks  to  enforce 
her  rights,  that  she  has  the  power  to  get  rid  of  it  by  showing  that 
it  is  fraudulent  without  going  into  the  state  of  New  York  and  hav- 
ing it  vacated.     And  when  the  court  of  Louisiana  admitted  to  pro- 
bate the  will  of  Daniel  Clarke  of  1813,  they  did  it  with  the  express 
reservation  that  any  person  might  attack  it  by  a  direct  proceeding 
whose  rights  were  affected  by  it,  and  the  Supreme  Court  of  the 
United  States  in  adjudicating  the  case  of  Gaines  v.  Hennen  in 
24    Howard  658,   stated   the  same  rule  as  applicable   to   the 
will.     They  proceeded  upon  the  basis  that  any  person  by  a  direct 
proceeding  could  attack  the  will  of  1813  which  had  been  probated 
by  a  state  comrt.     So*  that  taking  all  the  facts  together,  I  am  not 
prepared  to  say  that  the  demurrer  to  this  bill  should  be  Sustained, 
and  that  there  is  no  equity,  and  while  admitting  there  may  be  a 
question  whether  the  party  should  not  apply  to  the  Circuit  Court 
of  the  state  instead  of  coming  here  by  way  of  review  to  have  the 
appeal  set  aside  so  far  as  relates  to  the  probate  of  the  will,  I  have 
no  doubt  that  the  bill  can  be  sustained  on  the  ground  that  she  is 
entitled  to  dower  if  the  decree  was  obtained  by  fraud  in  the  state 
of  New  York,  and  as  to  a  bill  of  review  there  possibly  might  be 
difficulty.     In  the  state  court  her  appeal  was  dismissed.     There 
was  no  issue  between  the  parties ;  the  plaintiff  never  has  submitted 
the  issue  or  tried  the  question  of  fraud  upon  an  issue  even  upon 
affidavits,  as  I  understand  the  case.     And  as  I  said,  I  think  it  a 
case  for  the  equitable  interposition  of  the  court.     At  any  rate  I 
leave  this  as  a  question  that  might  come  up  hereafter.     On  t]i6 
other  point,  that  of  dower,  I  have  no  doubt. 
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Counsel  having  asked  what  was  the  effect  of  the  disagreement  in 
the  opinion  of  the  court : 

Judge  Drummond. — The  law  provides,  where  the  judges  are 
opposed  in  opinion,  the  point  shall  be  certified  to  the  Supreme 
Court,  provided  that  the  case  may  proceed,  if  in  the  opinion  of  the 
court  it  can  be  done  without  prejudice  to  the  merits.  My  impres- 
sion is  at  present  that  the  case  had  better  proceed ;  the  parties  can 
stand  by  their  demurrer  if  they  choose,  and  the  plaintiff  go  on  and 
make  the  proof,  or  of  course  the  demurrer  can  be  withdrawn,  and 
in  that  case  the  point  could  be  made  by  answer,  just  as  well  as  by 
the  demurrer,  and  then  the  question  would  come  up  on  the  final 
hearing. 

Judge  Miller. — ^I  think  the  bill  will  have  to  be  dismissed,  and 
the  parties  take  their  appeal. 

Judge  Drummond. — I  will  be  perfectly  willing  to  certify  it  up, 
provided  it  can  be  done,  but  I  am  satisfied  that  it  cannot  be  done. 

Judge  MiLLBR. — ^I  *do  not  think  it  is  a  case  proper  to  be  cer- 
tified up  either.     That  is  my  view. 

Judge  DRUitMOND. — You  can  examine  the  authorities,  and  if  it 
is  found  to  be  a  proper  case  to  certify,  I  am  willing  to  certify  it  up.* 


>  The  case  of  a  difference  ^of  opinion  between  the  Circuit  and  District  judges, 
•nch  as  the  foregoing,  was  prorided  for  bj  the  Act  of  Jane  1st  1S72,  Stat,  at 
Large  1S72,  p.  196,  which  directs  that  the  opinion  of  the  Circuit  Judge  shall  pre- 
Tail.  This  statute  was  not  published  at  the  time  of  the  foregoing  decision,  but  we 
are  informed  that  on  the  attention  of  the  court  being  called  to  it,  the  demurrer  was 
orerruled  in  accordance  with  the  foregoing  opinion  of  Judge  Dbummond. — £d. 
Ax.  Law  Bbo. 
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supreme  court  op  indiana.* 
supreme  court  of  kansas.' 
/  supreme  judicial  court  of  new  hampshire.* 

supreme  court  of  new  tork.^    ' 

Accord  and  Satisfaction. 

Compromise  of  Debt — Payment  of  a  portion  of  a  liquidated  demand, 
in  the  same  manner  as  the  dehtor  was  legally  bound  to  pay  the  whole 
thereof,  although  it  be  received  ift  satisfaction  of  the  debt,  is  payment 
only  in  part ;  the  agreement  to  receive  such  part  payment  in  satisfaction 
is,  in  effect,  one  to  give  up  the  residue  of  the  demand,  which,  being 
without  consideration;  is  nudum  pactum^  and  void :  Bliss  et  cd,  v.  Shwarts, 
64  Barb. 

But  a  debtor  may  offer  anything  as  a  substitute  for  the  money  due, 
whether  of  less  or  greater  value ;  and  if  the  creditor  take  it  in  satisfac- 
tion, it  is  a  vajid  agreement,  and  the  debt  is  discharged.  The  obliga- 
tion of  a  third  person,  for  any  amount,  operates  in  the  same  way,  to  dis* 
charge  the  debt  i  Id. 

The  plaintiffs  and  defendant  agreed  upon  a  compromise  of  a  debt 
owing  to  the  former  bj^  the  latter,  whereby  the  defendant  was  to  pay 
twenty-five  cents  on  the  dollar,  and  $850  in  addition.  The  plaintiffi* 
received  a  negotiable  bill  of  exchange,  drawn  l)y  third  persons,  for  a 
part  of  the  debt,  and  the  defendant's  note  for  another  portion,  and  in 
consideration  thereof  signed  a  receipt,  stating  that  the  same  were  ^Mn 
full  settlement  of  their  claims''  against  the  defendant.  Held,  that  this 
was  a  sufficient  consideration  to  uphold  the  discharge :  Id, 

Action. 

Parties — Privies  in  Estate— 'Lis  Pendens.— One  cannot  be  a  privy  in 
estate  to  a  judgment  or  decree  unless  he  derives  his  title  to  the  property 
in  question  subsequent  to,  and  from  some  party  who  is  bound  by,  such 
judgment  or  decree  :  Hunt  v»  Haven  dc  A,,  Administrators^  52  N.  H. 

W.  mortgaged  a  farm  to  B.,  and  afterwards  mortgaged  tbe  same  farm 
to  S. :  after  the  mortgage  to  8.,  B.  and  W.  had  a  long  litigation  in 
regard  to  the  land  conveyed  in  the  mortgage  to  B.,  in  which  B.  prevailed, 
and  obtained  possession  of  the  land.  Held^  that  S.  was  not  a  privy  in 
estate  with  W.  to  the  judgment  in  that  case,  so  as  to  be  bound  or  affected 
by  it,  but  that  he  might,  in  a  writ  of  entry  against  B.  founded  upon  his 
mortgage,  litigate  the  same  questions  which  had  been  litigated  and 
decided  in  the  suit  B.  v.  W. :  Id.  - 

The  fact  that  S.  may  have  known  of  the  pendency  of  the  prt^ceeding 
between  B.  v,  W.,  and  may  have  aided  W.  in  his  suit,  and  even  em- 

1  From  J.  B.  Black,  Esq.,  Reporter ;  to  appear  in  S7  Ind.  Rep. 

«  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  10  Kansas  Reports. 

*  From  J.  M.  Shirley,  Esq.,  Reporter ;  to  appear  in  52  N.  H.  Rep. 

*  From  Hon.  0.  L.  Barbour,  Reporter  ;  to  appear  in  rol.  64  of  his  Reports. 


Digiti 


zed  by  Google 


ABSTRACTS  OF  RECENT  DECISIONS.  593* 

ployed  and  paid  couDsel  to  assbt  W.  Id  the  suit  with  B.,  does  not  make 
a.  either  a  party  or  a  privy  in  estate  with  W.,  so  that  he  will  he  hound 
hy  the  judgment  in  that  suit :  Id. 

A  lis  pendens  is  not  a  notice  to  anybody  to  affect  or  operate  upon  exist- 
ing rights.  But  the  institution  of  a  suit  for  the  recovery  of  a  specific 
property,  is  held  in  equity  to  be  notice  to  a  purchaser  so  as  to  affect  and 
bind  his  interests  in  the  decree,  when  such  purchase  is  made  pendente 
Ute,  and  from  a  party  to  such  suit ;  and  the  Us  pendens  begins  from  the 
service  of  the  subpoena  after  the  bill  Is  filed  :  Id, 

Agent. 

Power  of. — It  seems,  that  an  agent  employed  to  let  premises  and  col- 
lect the  rents,  has  no  authority  to  consent  to  the  substitution  of  a  new 
tenant,  and  the  discharge  of  the  original  lessee ;  that  not  being  within 
the  ordinary  scope  of  such  an  agent's  authority  :  Wilson  v.  Lester  et  al^ 
64  Barb. 

Assumpsit. 

Joinder  of  several  Parties  in  several  Eights. — A.,  B.  and  C.  intrusted 
with  D.J  a  dealer  in  horses,  one  horse  each,  belonging  to  them  indivi- 
dually, to  be  sold.  D.  sold  the  three  horses  together  to  the  defendants, 
on  credit,  for  $650, — no  separate  price  being  made  for  either  of  them 
in  the  trade.  The  three  individual  owners  afterwards  joined  in  an  action 
of  assumpsit  against  the  purchaser  to  recover  the  price.  MeUl^  that  the 
action  could  not  be  maintained :  Woodward  v.  Sherman,  52  N.  H. 

Attornet.    See  Emdenet 

Privileged  Communications. — In  an  action  against  the  grantees  in  a 
deed,  upon  a  covenant  therein  that  they  would  assume  and  pay  certain 
specified  encumbrances,  as  portions  of  the  purchase-money,  an  attorney 
and  counsel,  who  drew  the  deed,  cannot  be  asked  whether  the  deed  was 
read  over  to  the  grantees,  after  it  was  drawn,  and  whether  the  question, 
was  up,  then,  as  to  whether  the  grantees  would  be  personally  liable  on 
the  deed.  Such  questions  are  improper,  as  calling  for  privileged  com- 
municationft  between  attorney  and  client :  Powers  v.  Lyon  et  at,  64  Barb. 

Lien — RigM  of  Set-off. — On  a  motion  by  the  receiver  of  a  bank, 
against  partners,  to  compel  the  payment  of  moneys  in  their  hands,  which 
they  have  collected  as  attorneys  for  the  bank,  or  for  the  receiver  after 
his  appointment,  one  of  the  partners  cannot  set  off  a  claim  due  to  him 
individually  from  the  bank  :  Bowling  Green  Savings  Bank  v.  Todd  et  al., 
64  Barb. 

Nor  has.  he  any  lien  upon  the  papers  on  which  a  foreclosure  suit  is 
brought  by  the  firm  of  which  he  is  a  member,  or  upon  the  moneys 
^hich  are  the  result  of  that  suit,  to  secure  the  payment  of  his  individual 
claim:  Id. 

But  aMorneys,  in  whose  hands  a  bond  and  mortgage  are  placed,  by  a 
bank,  for  collection,  acquire  a  lien  thereon  for  any  money  due  to  them 
for  services  rendered  to  the  bank ;  which  lien  will  not  be  defeated  by 
the  subsequent  appointment  of  a  receiver  of  the  bank  :  Id. 

Bank.    See  Usury. 
Bills  and  Notes.     See  Evidence;  Husband  and  Wife. 
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Carrier.    See  Shipper. 

Limitation  of  LiahiHty-^NoHce,—li  is  well  settled  in  New  York  that 
it  is  lawful  for  commoo  carriers  to  limit,  by  a  contract  with  their 
shippers,  the  extent  of  their  liability  for  loss  or  damage  on  the  articles 
conveyed :  Fihel  v.  Livingston,  Pres't,  djc,  64  Barb. 

A  notice  at  the  head  of  a  receipt  given  by  an  express  company,  for 
freight,  stating  that  shippers  must  have  the  value  of  their  packages 
inserted  in  such  receipt,  otherwise  the  company  will  not  be  responsible 
for  an  amount  over  $50,  is  insufficient  to  constitute  a  contract  where  it 
is  not  proven  to  have  been  brought  to  the  knowledge  of  the  shipper :  Id. 

The  plaintiff  on  delivering  to  the  defendant,  a  common  carrier,  goods 
for  transportation,  received  a  bill  of  lading,  or  receipt,  containing  a  pro- 
vision that  the  plaintiff  should  not  demand,  in  any  event,  beyond  the 
sum  of  $50,  at/ which  the  goods  forwarded  were  thereby  valued,  unless 
otherwise  therein  expressed,  or  unless  specially  insured  by  the  carrier, 
and  so  specified  in  the  receipt.  The  plaintiff  accepted  such  bill  of 
lading  without  making  any  objection  to  its  terms,  or  giving  any  state- 
ment of  the  value  of  the  property,  or  informing  the  carrier  of  his  ina- 
bility to  read,  or  applying  for  any  information  as  to  the  contents  of  such 
bill.  Heldy  that  the  liability  of  the  defendant  to  the  plaintiff,  under 
this  contract,  was  limited  to  $50  and  interest:  Id. 

Hdd^  also,  that,  under  the  circumstances,  the  fact  that  the  plainUff 
was  unable  to  read  the  contract,  could  make  no  difference :  Id. 

Checks. 

Certifying — Forgery  of. — The  defendant  certified  a  check  drawn  upon 
it  as  being  good.  The  plaintiff  took  the  check  in  the  ordinary  course 
of  business,  for  value,  and  in  good  faith ;  and  the  check  turned  out  to 
be  a  forgery.  Held,  that  the  bank  was  liable  to  make  good  its  certificate, 
by  paying  the  check  :  Uagen  v.  The  Bowery  National  Bank,  64  Barb. 

Whether  the  endorsement,  purporting  to  be  that  of  the  payee  named 
in  the  check,  was  genuine  or  not ;  or  whether  the  person  so  named  is  a 
fictitious  person ;  is  immaterial.  There  can  be  no  real  payee  of  a  forged 
instrument:  Id. 

As  between  the  holder  and  the  bank,  the  liability  of  the  latter  attaches 
upon  the  check  being  certified.  And  it  being  impossible  to  make  title 
to  money  payable  upon  a  forged  check,  through  an  endorsement  thereof, 
proof  of  the  genuineness  of  the  endorsement  is  unnecessary  for  that 
purpose:  Id. 

Where  the  evidence  showed  that  the  person  from  whom  the  plaintiff 
received  the  check  went  by  the  name  endorsed  thereon,  and  that  the 
endorsement  was  made  by  him ;  Held,  that  this  was  quite  sufficient  to 
protect  the  plaintiff  against  any  imputation  of  negligence  or  bad  faith  in 
taking  the  check :  Id. 

Constitutional  Law. 

LegidaJhire, — Although  an  act  of  the  legislature  be  unconstitutional, 
the  legislature  may,  by  a  subsequent  act,  direct  the  expenses  incurred 
by  such  legislation  to  be  paid :  The  People  ex  rel.  Kingdand  v.  Bradley, 
64  Barb. 

The  power  of  the  legislature  is  omnipotent,  within  constitutional 
limits,  and  the  good  of  the  greatest  number  is  regarded*  by  the  legisla- 
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tare  as  its  jastification  for  tbe  extraordinary  use  of  its  power:  The 
People  V.  The  New  York  Gas  Oompanyy  61  Barb. 

Debtor  and  Creditob.    See  Accord  and  Satuf action. 

Deed. 

Tax  Title, — Under  the  laws  of  1862  a  deputy  county  clerk  could 
execute  a  valid  tax  deed  :   Whitford  v.  LyncK^  10  Kans. 

Divorce.    See  Hushaful  and  Wife, 

DOMICIL. 

Domicil  is  controlled  by  intention.  The  intention  is  evidenced,  often, 
by  circumstances  attending  a  residence,  as  well  as  by  declarations : 
Dupuy  V.  Seymour^  64,  Barb. 

It  seema^  that  ther^  is  no  arbitrary  rule  by  which  the  domicil  of  a 
person  is  proven.  Each  case  must  be  decided  according  to  the  particu- 
lar  facts  and  circumstances  which  surround  it :  Id, 

The  domicil  of  birth  or  origin  continues  until  it  is  proven  to  have  been 
abandoned,  or  a  new  one  has  been  obtained :  Id, 

Where  the  testatrix  in  a  will  executed  abroad,  was  formerly  settled, 
and  her  domicil,  for  many  years,  was  with  her  husband,  at  the  city  of 
New  York,  Held^  That  it  rested  with  those  contesting  the  will  to  prove 
that  the  testatrix  had  ever  formed  the  intention  of  changing  her  domi- 
cil ;  or  that  the  facts  and  circumstances  of  the  case  were  entirely  incon- 
sistent with  w  intention  to  retain  her  original  domicil :  Id. 

Error. 

Appeal  inOriminal  Casei — R^ealing  Statutes, — A  criminal  case  must 
be  removed  from  the  District  Court  to  the  Supreme  Court  on  appeal, 
and  not  on  petition  in  error :  Boyle  v.  State  of  Kansas,  10  Kans. 

When  a  statute  is  repealed  and  the  repealing  statute  is  silent  as  to 
whether  the  rights  and  remedies  which  have  accrued  under  the  re- 
pealed statute  shall  be  abrogated  or  not,  sect.  1  of  the  *' Act  concerning 
the  construction  of  statutes,"  (Oen.  Stat  998),  will  have  the  force  and 
effect  to  save  and  preserve  all  such  rights  and  remedies  whether  they 
belong  to  the  state  or  to  individuals,  and  in  criminal  as  well  as  in  civil 
cases,  and  a  criminal  action  pending  under  the  repealed  statute  at  the 
time  it  is  repealed  may  be  prosecuted  by  virtue  of  said  saving  statute 
to  final  determination  and  judgment,  notwithstanding  said  repeal.     Id. 

A  question  not  raised  by  the  record  will  not  be  considered  by  the 
Supreme  Court,  although  defendant's  counsel  may  desire  to  have  it  con- 
sidered.    Id. 

Exclusion  of  Evidence. — ^Where  the  execution  and  existence  of  a 
written  instrument  is  admitted  by  the  pleadings,  the  Supreme  Court 
will  not  reverse  a  judgment  of  the  District  Court  for  excluding  evidence 
in  proof  of  such  written  instrument,  although  the  court  may  have  ex- 
cluded such  evidence  for  a  wrong  reason :  Reed  v.  Arnold^  10  Kans. 

Evidence.     See  Mortgage. 

Declarations  of  Owfiership. — Declarations  of  one  in  the  possession  of 
personal  p;roperty  that  it  is  owned  by  another  are  competent  evidence 
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in  favor  of  the  person  declared  to  be  the  owner,  against  an  officer  who 
lias  attached  it  as  the  property  of  the  declarant :  Piunam  v.  Osgood^  52 
N.  H. 

Explanation  of  Delivery  of  Draft, — Evidence  to  explain  under  what 
circumstances  a  drafl  on  one  officer  of  a  railroad  company  was  accepted 
by  another  officer  of  the  same  company,  and  delivered  to  the  plaintiff 
having  an  account  against  the  company,  is  admissible,  there  being  an 
averment  in  the  complaint  that  the  drafl  was  not  delivered  or  received 
as  payment.  Such  evidence  does  not  contradict  the  tenor  of  the  draft : 
Chicago,  C.  and  L,  Railroad  Co.  v.  West^  37  Ind. 

Admissions — Attorney. — In  a  suit  by  an  attorney  for  his  services,  it 
is  proper  for  him  to  testify  as  a  witness  to  admissions  made  by  the  defend- 
ants, as  to  the  amount  realized  by  his  successful  defence  of  the  action  in 
which  he  was  employed  by  them :  McNid  et  al.  v.  Davidson^  37  Ind. 

There  is  no  error  in  excluding  evidence  of  a  T^tness  as  to  the  value 
of  services  rendered  by  an  attorney  in  a  case,  from  his  knowledge  of 
what  the  services  were,  when  he  has  stated  that  he  cannot  say  what  a  rea- 
sonable fee  would  be ;  nor  is  it  error  to  exclude  such  testimony,  when  it 
has  not  been  shown  that  the  witness  offered  is  competent  to  state  such 
value.  Other  persons,  having  knowledge  on  the  subject,  are  competent 
witnesses,  as  well  as  lawyers.  But  a  mere  opinion  is  not  evidence.  There 
must  be  knowledge  of  facts  which  will  give  value  to  the  opinion  :  Id. 

Partnership — Declarations. — In  an  action  against  several  persons  as 
partners,  the  declarations,  verbal  or  written,  of  one  of  them,  who  admits 
himself  to  be  a  partner,  are  not  admissible  to  prove  that  another  is  a 
member  of  the  firm  :  Johnson  v.  Gallivan,  52  N.  H. 

But  where  the  question  was  whether  a  copartnership  between  A.  and 
B.  had  been  dissolved,  and  there  was  evidence  tending  to  show  that  the 
business  had  been  carried  on  the  same  after  the  alleged  dissolution  as 
before,  a  receipt  signed  by  A.  with  his  own  name,  and  that  of  B.  in  B.'s 
presence,  given  for  money  paid  in  a  transaction  commenced  before  the 
alleged  dissolution,  with  which  B.  was  familiar,  is  admissible  in  evidence, 
although  B.  could  neither  read  nor  write.  And  a  verdict  will  not  be  set 
aside  because  the  jury  were  not  directed  to  consider  the  receipt  only  in 
case  they  found  that  B.  was  aware  of  its  contents,  and  knew  that  his 
name  was  signed  to  it,  no  special  request  for  such  instruction  being 
made:  Id. 

Where  it  was  proved  that  a  letter,  in  the  possession  of  a  third  person, 
after  being  shown  to  and  read  by  a  party  to  the  suit,  was  kept  by  the 
person  to  whom  it  was  addressed,  who  was  out  of  the  country  at  the 
time  of  the  trial ;  it  was  held,  that  this  was  sufficient  evidence  to  war- 
rant parol  proof  of  its  contents :  Tucker  et  al  v.  Wools^  et  al,  64  Barb. 

Written  Instrument — Admission  by  Plead ing.^^Where  a  copy  of  a 
written  instrument  may  be  used  the  original  may  be  used:  Reed  v. 
Arnold,  10  Kans. 

Where  an  action  is  brought  upon  a  written  instrument  and  the  ex- 
ecution  of  the  same  is  expressly  or  by  implication  of  law  admitted  by 
the  pleadings,  there  is  no  issue  upon  which  evidence  in  proof  of  the 
written  instrument  may  be  introduced :  Id. 

Execution.  *  See  Market  Overt, 
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Feigned  Issue. 

Trial — Verdict, — If  no  error  was  committed  upon  the  trial  of  a 
feigned  issue,  the  objection  that  the  yerdict  is  against  evidence  cannot 
be  made  available  for  a  new  trial :  McKinley  v.  Lamhy  64  Sarb. 

Whether  a  testator  declared  a  paper  to  be  his  last  will  in  the  hearing 
of  the  witnesses,  and  whether  he  requested  them  to  sign  it  as  witnesses, 
are  questions  of  fact  specially  belonging  to  the  jury,  and  their  verdict 
should  not  be  interfered  with  if  there  was  no  error  of  law  on  the  part 
of  the  court:  Id, 

On  the  trial  of  a  feigned  issue  the  facts  are  expressly  to  be  found  by 

.the  jury.     It  seems  hardly  consistent,  when  the  issue  is  sent  to  a  jury 

to  be  tried,  that  the  oourt  should  direct  a  verdict  on  matters  of  law. 

Such  questions  should  be  submitted  to  the  court  on  the  application  for 

judgment  upon  the  verdict :  Id. 

Former  Action. 

Pleading. — A  plea  of  former  adjudication,  showing  that  the  questions, 
things,  rights,  and  matters  in  suit  have  been  adjudged  and  tried  before 
and  by  a  tribunal  of  competent  iurisdiction,  is  good  on  demurrer :  StcUe 
ex  rel,  Chmbs  v.  Hud^on^  37  Ind. 

Where  the  record  upon  which  a  plea  of  former  adjudication  is  based, 
showing  judgment  against  the  defendant  by  default,  only  shows  service 
of  process  on  him  by  recitals  in  the  record,  without  containing  a  copy 
of  the  notice  and  return  of  service,  it  may  be  shown  that  no  jurisdiction 
of  the  person  of  the  defendant  was  acquired  by  proper  service :  Id^ 

Frauds,  Statute  of.    See  Vendor, 

Highway. 
Obstruction — Law  of  the  Road. — A  traveller,  who  in  meeting  anothei 
turns  to  the  left,  but  does  not  thereby  occasion  injury  to  any  one  but 
himself,  is  not  a  violator  of  law,  and  is  not  barred  from  maintaining  an 
action  against  a  town  to  recover  for  injuries  sustained  in  consequence  of 
an  obstruction  on  the  lefl  hand  side  of  the  highway,  with  which  he  is 
thereby  brought  in  contact :   Gale  v.  LUboUy  52  N.  H. 

Husband  and  Wife.  See  Mortgage — Pleading, 
Married  Women — Endorsement  of  Note, — ^^A  married  woman  may, 
with  the  consent  of  her  husband,  transfer  her  title  to  a  promissory 
note,  and  for  that  purpose  may  endorse  such  note,  but  she  cannot  bind 
herself  by  the  contract  to  a  liability  on  the  note  :  Moreau  et  ux,  v. 
Branson,  37  Ind. 

Divorce — Custody  of  Children. — In  granting  a  divorce,  the  court  has 
the  power  to  decree  the  custody  of  the  minor  children,  or  any  of  them, 
to  the  party  most  suitable,  considering  the  sex  and  age  of  the  children 
and  qualification  of  the  parties :  Bush  v.  Bushy  37  Ind. 

It  is  the  duty  of  the  court  on  granting  a  divorce,  where  there  is  pro- 
perty, to  make  reasonable  provision  for  the  care  and  custody  of  any 
children  of  the  marriage  :  ir/. 

Where  there  is  an  estate  of  twenty  thousand  dollars,  accumulated 
during  the  marriage  by  the  joint  efforts  of  husband  and  wife,  a  fourth 
in  value  given  to  the  wife  is  not  unreasonable,  where  the  divorce  is 
granted  for  the  misconduct  of  the  husband  :  Id, 
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Divorce — Eindence  to  prove  Adultery » — In  an  action  by  a  husband 
ap^inst  his  wife,  for  divorce  on  the  ground  of  adalterj,  a  letter  from  the 
alleged  paramoar  of  the  defendant  to  her,  written  during  or  immediately 
after  the  time  of  the  alleged  adulterous  intercourse,  and  which  was  in- 
tercepted by  the  plaintiff,  and  never  came  to  the  knowledge  or  posses- 
sion of  the  defendant,  is  not  admissible  in  evidence  against  the  wife ; 
whether  it  confesses  the  adultery,  or  discloses  a  state  of  feeling  towards 
her  tending  to  prove  it :  Hobby  v.  Hobby j  64  Barb. 

Nor  is  such  letter  admissible  as  evidence  to  contradict  the  writer's 
testimony  as  a  witness :  Id. 

JUDOMENT.- 

Correetton. — Where  a  judgment  by  default  has  been  entered  for  a 
sum  too  small,  as  appears  on  the  face  of  the  .papers,  through  an  error 
of  the  clerk,  the  judgment  may  be  corrected,  on  motion,  at  a  subsequent 
term,  although  the  amount  for  which  it  has  been  erroneously  entered 
has  been  paid :  Sherman  v.  Nixon  et  cd.,  87  Ind. 

Sufficient  Recited. — An  entry  on  the  docket  of  a  justice  of  the  peace 
in  these  words:  *<  Parties  appeared  ready  for  trial,  afVer  hearing  the 
evidence  the  court  decides  in  favor  of  the  plaintiff,  against  the  defendant, 
costs  taxed  to  defendant  $6.85,"  is  not  a  sufficient  recital  of  a  judgment 
for  the  restitution  of  premises :   Wickerfham  v.  Corlew^  10  Elans. 

Landlord  and  Tenant. 

Lease, — Where  a  lease  is  under  seal,  a  parol  agreement  to  terminate 
it  and  accept  another  person  as  tenant,  without  an  actual  surrender, 
is  not  sufficient  to  terminate  the  first  lease,  where  the  unexpired  term 
is  more  than  a  year :   Wilson  v.  Lester  et  cd.,  64  Barb. 

Nor  will  the  mere  receipt  of  rent  from  the  assignee  of  the  lease  have 
that  effect,  where  there  is  no  proof  of  the  surrender  of  the  premises, 
and  an  acceptance  of  the  assignee  as  tenant :  Id. 

Lis  Pendens.    See  Action, 

Market  Overt. 

Sheriff* s  Sale. — A  sheriff's  sale  of  personal  property  of  A.,  upon  an 
execution  against  B.,  vests  no  title  in  the  purchaser :  Bryant  v.  Whit- 
Cher,  52  N.  H. 

The  English  law  in  relation  to  sales  in  market  overt  has  never  been 
adopted  in  New  Hampshire :  Id. 

Married  Woman.     See  Husband  and  Wife — Mortgage — Pleading. 

Mortgage. 

Chattel. — An  agreement  or  understanding  between  a  mortgagor  and 
mortgagee  of  chattels,  though  made  after  the  execution  of  the  mort- 
gage, that  the  mortgagor  may  sell  the  mortgaged  property,  or  a  part  of 
it,  on  his  own  account,  renders  the  mortgage  void  as  to  creditors,  and 
such  agreement  or  understanding  will  be  proved  by  evidence  that  the 
mortgagor  did  so  sell  with  the  knowledge  of  the  mortgagee,  and  with- 
out objection  on  his  part :  Putnam  v.  Osgood^  52  N.  H. 

Partnership.    See  Attorney;  Evidence. 

Pleading.    See  Action. 

Duplicity — Demurrer. — A  replication  is  not  subject  to  the  charge  of 
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duplicity  unless  it  sets  up  two  or  more  answers  to  the  matter  relied  on 
as  a  defence  in  the  plea ;  but  as  many  separate  and  independent  facts 
and  circumstances  may  be  stated  in  it  as  are  necessary  to  make  a  per- 
fect answer  to  the  plea :  Hunt  t.  Haven^  52  N.  H. 

The  demandant  counted  on  his  own  seisin  without  stating  title.  The 
defendants  pleaded  that  the  plaintiff  claimed  by  a  particular  title,  set- 
ting it  out,  and  allied  matter  in  estoppel.  The  plaintiff  replied,  an- 
swering and  avoiding  the  estoppel,  and  the  defendants  demurred  to  the 
replication  for  duplicity.  Heldj  that  there  •must  be  judgment  against 
the  defendants, — first,  because  the  replication  was  held  good  ;  and  sec- 
ond, because,  however  the  replication  might  be,  the  defendants  had 
committed  the  first  error  in  pleading, — ^their  plea  to  the  decUration 
being  bad  in  substance,  and  not  cured  by  pleading  over :  Id. 

Suit  against  Married  Woman. — The  plaintiff  declared  against  Mrs. 
Riley,  the  defendant,  upon  a  promissory  note,  as  having  been  signed 
by  her  jointly  with  one  James  L.  Riley,  her  husband,  then  in  full  life, 
but  since  deceased.  Upon  demurrer,  held^  that  the  declaration  was  in- 
sufficient, and  that  the  plaintiff  must  go  further,  and  set  forth  such 
facts  and  circumstances  as  will  show  her  liable,  notwithstanding  her 
coverture  :   WeUcome  v.  RHey^  52  N.  H. 

Reosiyeb. 

The  fact  that  a  receiver  has  been  discharged  is  no  answer  to  a  motion 
for  leave  to  bring  an  action  against  him  to  recover  the  possession  of 
property  where  it  appears  that  the  claimants  of  the  property  had  no 
notice  of  the  motion  to  discharge  the  receiver,  although  he  was  aware 
of  their  claim ;  and  that  the  receiver  has  sold  the  property  claimed, 
after  notice  of  the  claim  and  after  the  service  upon  him  of  a  petition 
and  notice  of  motion  for  leave  to  prosecute :  Miller  v.  Loeb  et  al.j  64 
Barb. 

Set-off  against. — Where,  after  the  commencement  of  a  foreclosure 
suit,  in  the  name  of  a  bank,  by  its  attorneys,  a  receiver  of  the  bank  is 
appointed,  such  appointment  vests  ip  the  receiver  the  title  to  the  mort- 
gage, free  from  any  right  of  set-off  by  the  attorneys,  of  a  claim  for  their 
services  in  that  action.  And  if,  upon  a  sale  of  the  mortgaged  premises, 
the  proceeds  come  into  the  hands  of  the  attorneys,  they  are  received 
for  the  receiver,  and  not  for  the  bank ;  and  debts  due  the  from  the 
bank  cannot  be  interposed  against  the  receiver's  title  to  such  proceeds : 
The  Bowling  Green  Savings  Bank  v.  Todd  et  al,  64  Ba^b. 

Set-opf.     See  Attorney;  Receiver, 

Shipper 

Duty  and  Liahillty  to  Carriers. — There  is  an  implied  duty  on  the 
part  of  the  shipper  of  goods  of  a  dangerous  character  (such  as  nitro- 
glycerine) to  give  notice  of  their  dangerous  nature  to  the  shipowners, 
or  the  person  who  receives  the  goods  in  their  behalf;  and  the  omission 
to  perform  that  duty  is  an  act  of  negligence  which  renders  the  shipper 
liable  for  the  consequences:  Barney y  Prest.^  dcc.^  v.  Burnstenhinder,  04 
Barb. 

In  case  of  a  shipment  of  goods  of  a  dangerous  character  without  such 
notice  to  the  carriers,  the  fact  that  the  omission  of  the  shipper's  agent 
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to  give  such  notice  is  a  criminaly  or  at  least  an  illegal  act,  will  not  re- 
lieve the  principal  from  liability  for  it,  in  a  civil  action,  for  damages:  Id. 

Surety. 

Release, — Where  a  surety  on  a  promissory  note,  after  his  release 
from  liability,  by  an  extension  of  time  given  to  the  principal  without 
his  consent,  receives  an  indemnity  against  his  liability,  without  the 
knowledge  of  the  holder,  and  subsequently  surrenders  the  same  to  the 
principal,  he  may  still  avftil  himself  of  his  discharge:  Eittenhouse  v. 
Kemp  et  al.,  37  Ind. 

The  fact  that  the  surety  returned  such  indemnity,  without  the  know- 
ledge of  the  holder  of  the  note,  at  a  date  anterior  to  a  new  extension 
of  time  being  given  without  the  consent  of  the  surety,  does  not  render 
the  latter  liable,  where  the  holder  of  the  note  had  no  information  in 
regard  to  the  indemnity  having  been  given  to  the  surety,  when  he  ex* 
tended  the  time  of  payment :  Id. 

Usury. 

Loans  by  foreign  Banks, — An  isolated  transaction  of  loaning  money, 
in  this  state,  by  a  foreign  bank  upon  the  note  of  the  borrower,  dated 
and  payable  here,  is  not  necessarily  a  violation  of  the  statute  against  un- 
authorized banking.  It  is  not  every  loan  made  in  this  state  by  a  foreign 
corporation  which  is  prohibited :  The  HacketUtovon  National  Bank  v. 
Rea,  64  Barb. 

When  the  maker  and  endorser  of  a  note  reside  in  New  York,  and  the 
note  is  drawn,  dated  and  payable  here,  the  laws  of  New  York  must 
govern  as  to  the  rate  of  interest.  If  it  be  drawn  with  interest  the 
rate  will  be  seven  per  cent ;  if  drawn  without  specifying  interest  the 
same  rate  of  discount  must  be  legal :  Id, 

And  where  such  note  is  discounted  by  a  New  Jersey  bank  the  statute 
of  New  Jersey,  limiting  the  rate  of  interest  to  six  per  cent.,  does  not 
render  the  note  usurious  and  void,  when  dbcounted  at  seven  per  cenL  : 
Id, 

A  clause  in  the  charter  of  a  foreign  bank  providing  that  such  bank 
shall  not  take  more  *'  than  the  legal  rate  of  interest  for  the  time  being,'' 
is  but  a  clause  inserted  for  greater  security,  and  does  not  alt^r  the  Ic^ 
rate,  or  make  that  illegal  which  would  otherwise  be  legal :  Id, 

Vendor  and  Purchaser. 

Delivery — 'Part  Payment. — Where,  upon  a  sale  of  chattels,  anything 
remains  to  be  done  before  the  sale  can  be  considered  as  complete,  no 
title  passes  to  the  vendee  until  delivery  and  acceptance :  Walrath  v. 
Ingles,  64  Barb. 

To  constitute  a  pa3rment  as  earnest,  or  a  part  payment,  within  the 
meaning  of  the  Statute  of  Frauds,  there  must  be  an  actual  transfer  or 
delivery  of  the  thing  or  the  money  agreed  to  be  given  as  earnest  or  part 
payment:  Id, 

The  statute  requires  it  to  be  paid  at  the  time  of  the  contract.  A  de- 
livery of  the  thing  afterwards,  without  acceptance,  cannot  operate  to 
take  the  principal  contract  out  of  the  Statute  of  Frauds :  Id 

Will.     See  Feigned  Issue, 
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THE  LEGAL  TENDER  CASES.    WHAT  THEY  DECIDE. 

It  is  purposed  in  tbe  following  pages  to  give  a  brief  Qtatement 
of  the  facts  and  a  summary  of  the  opinion  of  the  court  in  each  of 
those  causes  which  haire  been  adjudicated  in  the  Supreme  Court  of 
the  United  States,  known  as  the  "  Legal  Tender  Cases,"  so  far  as 
the  constitutionality  of  the  "  legal  tender  clause"  of  the  '*  currency 
Acts"  is  involved.  A  similar  statement  and  summary  will  also  be 
given  of  each  of  two  other  causes  which  bear  a  close  relation  to 
the  former,  and  are  supposed  to  reflect  the  history  of  the  animus 
of  the  court  upon  this  subject. 

Some  of  the  legal  tender  cases,  in  which  no  new  principle  was 
decided,  and  still  other  causes  in  which  the  same  subject  was  argued, 
but  which  were  decided  on  other  grounds,  and  not  thought  valuable 
in  our  present  view  of  the  matter,  are  purposely  excluded  from 
consideration. 

As  is  well  known,  the  first  act  of  Congress  which  made  treas- 
ury  notes  a  legal  tender,  was  that  of  February  25th  1862,  and  the 
clause  so  constituting  them  was  couched  in  the  following  terms : 
[these  notes]  "  shall  be  receivable  in  payment  of  all  taxes,  internal 
duties,  excises,  debts  and  demands  of  every  kind  due  to  the  United 
States,  except  duties  on  imports,  and  of  all  claims  and  demands 
against  the  United  States,  of  every  kind  whatsoever,  except  for 
interest  upon  bonds  and  notes,  which  shall  be  paid  in  coin  :  and 
shall  also  be  lawful  money  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  within  the  United  States,  except  duties 
on  imports  and  interest  as  aforesaid.** 
Vol.  XXI.— 39  (601) 
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In  the  subsequent  acts  on  this  subject,  substantially  the  same 
terms  were  used. 

I.  The  first  case  touching  upon  the  constitutionality  of  the  act  was 
that  of  the  Bank  of  New  York  v.  The  Supervisors,  7  Wallace 
26,  brought  up  from  the  Court  of  Appeals  of  New  York.     There 
had  been  assessed  against  the  bank  by  the  state  authorities  certain 
taxes  upon  the  capital  stock  of  the  bank,  the  payment  of  which 
seems  to  have  been  made  under  protest,  upon  the  ground  that 
though  nominally  imposed  upon  its  capital,  the  tax  was  in  fact 
upon  the  bonds  and  obligations  of  the  United  States,  in  which  the 
bank's  capital  was  invested,  and  which  under  the  Constitution  and 
laws  of  the  United  States,  it  was  claimed,  were  exempt  from  state 
taxation.     After  the  position  of  the  bank,  in  this  regard,  had  been 
sustained  by  the  Supreme  Court  of  the  United  States,  the  legis- 
lature of  the  state  of  New  York  provided  by  law  for  refunding  to 
the  bank  such  taxes  as  had  been  paid'  by  it  when  imposed  on  its 
capital  inyested  in  securities  of  the  United  States  exempt  by  law 
from  state  taxation.     The  supervisors  whose  duty  it  was  to  audit 
the  claims  of  the  bank,  refused  to  allow  the  claim  for  exemption 
from  tax  of  the  legal  tender  notes,  and  the  Court  of  Appeak  of 
the  state  of  New  York  supported  the  supervisors  in  that  refusal. 

The  opinion  of  the  court  was  delivered  by  the  Chief  Justice, 
who  said  :  "  That  these  notes  were  issued  under  the  authority  of 
the  United  States,  and  as  a  means  to  ends  entirely  within  the  con- 
stitutional power  of  the  government,  was  not  seriously  questioned 
upon  the  argument.  Apart  from  the  quality  of  legal  tender  im- 
pressed upon  them  by  Act  of  Congress,  of  which  we  now  say 
nothing,  their  circulation  as  currency  depends  on  the  extent  to 
which  they  are  received  in  payment,  on  the  quantity  in  circula- 
lation,  and  on  the  credit  given  to  the  promises  they  bear.  In 
these  respects  they  resemble  the  bank  notes  formerly  issued  as  cur- 
rency. *  *  It  is  clear  that  these  notes  are  obligations  of  the  United 
States.  Their  name  imports  obligation.  *  *  The  dollar  note  is 
an  engagement  to  pay  a  dollar,  and  the  dollar  intended  is  the 
coined  dollar  of  the  United  States.** 

The  court  then  go  on  to  show  that  Congress  has  provided  for 
the  exemption  of  the  notes  from  state  taxation  and  say :  "  Our 
conclusion  is  that  United  States  notes  are  exempt;  and  at  the 
time  the  New  York  statutes  were  enacted  were  exempt  from  taxa- 
tion by  or  under  state  authority." 
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II.  The  next  case  was  that  of  Lane  County  v.  Oregon^  7  Wallace 
71,  the  facts  being  in  substance  as  follows : 

After  the  passage  of  the  Legal  Tender  Act  the  legislature  of 
Oregon  passed  a  statute,  enacting  that  '^  the  sheriff  shall  pay  over 
to  the  county  treasurer  the  full  amount  of  the  %tate  and  sehool 
taxes  in  gold  and  silver  coin,  and  that  the  several  <;ounty  treasurers 
shall  pay  over  to  the  state  treasurer  the  state  tax  in  gold  and 
silver  coin.*' 

The  state  of  Oregon,  in  April  1865,  filed  a  complaint  against 
Lane  county  to  recover  $5460.96,  in  gold  and  silver  coin,  alleged 
to  be  due  the  state. 

To  this  complaint  an  answer  was  put  in  by  the  county,  alleging 
a  tender  in  United  States  notes.  A  demurrer  to  the  answer  was 
sustained  by  the  Supreme  Court  of  the  state,  and  the  judgment 
was  aSrme  1  by  the  Supreme  Court  of  the  United  States,  on  the 
ground  that  the  clause  making  United  States  notes  a  legal  tender 
for  payment  of  debts,  had  no  reference  to  taxes  imposei  by  state 
authority. 

III.  Bronson  v.  Bodes,  7  Wallace  229,  next  claimed  the  attention 
of  the  court;  the  case  being  i^ubstantially  thus:  Bronson,  acting 
as  executor,  in  December  1851,  had  taken  a  mortgage  on  certain 
land  in  Erie  county.  New  York,  for  $1400,  payable  in  gold  and 
silver  coin,  lawful  money  of  the  United  States,  which  Rodes  had 
afterward  assumed  to  pay.  In  January,  1865,  Rodes  tendered 
Bronson  United  States  notes  to  the  amount  of  $1507,  a  sum  nom- 
inally equal  to  the  principal  and  interest  due.  At  the  time  of 
tender  one  dollar  in  coin  was  equivalent  in  market  value  to  two 
dollars  and  a  quarter  in  "  Legal  Tenders."  The  tender  being 
refused,  the  notes  were  deposited  in  bank  to  Bronson 's  credit,  and 
a  bill  was  filed  by  Rodes  to  compel  Bronson  to  satisfy  the  mort- 
gage. The  Court  of  Appeals  of  New  York  having  decreed  the 
satisfaction,  the  case  was  brought  to  the  Supreme  Court  of  the 
United  States  for  review. 

The  Chief  Justice  delivered  the  opinion  of  the  court,  and  in  it 
he  adverted  to  the  fact  that  prior  to  1837  the  gold  and  silver 
coins  of  the  United  States  were  made  lawful  tender  in  payments 
according  to  their  respective  [actuat]  weight — if  of  full  weight,  at 
their  declared  value,  and  if  of  less,  at  proportionate  values.  But 
when  the  Act  of  1837  was  passed,  the  methods  and  machinery  of 
coinage  had  become  so  nearly  perfect  that  the  deviation  in  the 
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weight  of  the  respective  pieces  from  their  standard  had  become  so 
slight,  that  Congress  provided  that  the  gold  and  silver  coin  of  tb« 
United  States  should  be  a  legal  tender  in  all  payments,  according 
to  their  respective  nominal  values.  This  course  of  legislation  was 
thought  to  recognise  the  fact  **  accepted  by  all  men"  that  gold 
and  silver  possessed  an  intrinsic  value,  and  as  a  circulating  me- 
dium are  the  only  proper  measure  of  value.  "  A  contract  to  pay 
a  certain  number  of  dollars  in  gold  or  silver  coin  was  said,  there- 
fore, to  be  in  legal  import,  nothing  else  than  an  agreement  to  de- 
liver a  certain  weight  of  standard  gold  or  silver,  to  be  ascertained 
by  a  count  of  coins,  each  to  be  certified  to  contain  a  definite  pro- 
portion of  that  weight."  He  did  not,  therefore,  suppose  that  it 
was  the  purpose  of  the  coining  acts  to  enforce  satisfaction  of  a 
contract  for  bullion  or  gold  dollars  by  a  tender  of  depreciated 
currency,  equivalent  only  in  nominal  count  to  the  real  value 
of  the  bullion  or  the  coined  dollars. 

He  did  not  think  it  necessary  to  examine  the  question  whether 
the  clauses  of  the  currency  acts,  making  United  States  notes  a 
legal  tender  are  warranted  by  the  Constitution  ;  but  assuming  that 
they  are  so  warranted,  and  assuming  that  engagements  to  pay 
coined  dollars  may  be  regarded  as  contracts  to  pay  money  rather 
than  as  contracts  to  deliver  a  certain  weight  of  standard  goldy  he 
proceeded  to  inquire  whether  it  would  be  maintained  that  a  con- 
tract to  pay  coined  money  may  be  satisfied  by  a  tender  of  United 
States  notes. 

He  observed  that  the  statutes  authorizing  coinage  and  making 
coin  dollars  a  legal  tender,  had  never  been  repealed,  and  concluded 
from  this  that  there  were  two  descriptions  of  money  in  use  at  the 
time  of  the  tender  in  this  case,  both  made  legal  tender  in  payments, 
and  that  contracts  for  either  were  equally  sanctioned  by  law. 

And  he  further  argued  that  the  currency  acts  themselves  pro- 
vided for  payments  in  coin.  Duties  on  imports  were  required  to  be 
paid  in  coin,  and  the  merchant  who  has  the  duty  to  pay  must  con- 
tract for  the  coin  in  which  to  pay.  And  so  the  government  may 
need  coin  to  fulfil  its  obligations,  and  may  find  it  convenient  to  con- 
tract for  it,  and  these  contracts  could  certainly  not  be  satisfied  with 
note  dollars. 

It  was  therefore  held,  "  that  express  contracts  to  pay  coined  dol- 
lars can  only  be  satisfied  by  the  payment  of  coined  dollars.  That 
they  are  not  debts  which  may  be  satisfied  by  the  tender  of  United 
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States  notes."  And  it  waa  also  determined,  that  when  contracts 
made  payable  in  coin  are  sued  upon,  judgments  may  be  entered 
f.>r  coined  dollars  and  parts  of  dollars ;  and  where  contracts  have 
been  made  payable  in  dollars  generally  without  specifying  in  what 
description  of  currency  payment  is  to  be  made,  judgment  may  bo 
entered  generally  without  such  specification. 

In  this  judgment  concurred  all  the  justices  except  Mr  Justice 
Miller  ;  but  Mr.  Justice  Davis  and  Mr.  Justice  Swayne  expressh/ 
limited  their  concurrence  in  the  opinion  to  its  application  to  tlie 
particular  case  decided. 

IV.  The  next  case  was  that  of  Butler  v.  fforwitz,  7  Wallace  258. 
A  rent  of  15Z.  per  year  had  been  reserved  in  1791  on  a  leascliold 
renewable  forever,  granted  on  a  lot  of  ground  in  Baltimore,  in 
current  money  of  Maryland,  payable  in  English  golden  guineas 
of  a  stated  weight,  and  other  gold  and  silver  at*  their  then  estab- 
lished weight.  On  January  1st  1866,  Horwitz  was  the  owner  of 
the  rent,  and  Butler  of  the  leasehold  interest  in  the  lot,  the  latter 
being  liable  of  course  to  pay  the  rent.  It  was  agreed  that  15/. 
was  equal  to  ^0  in  gold  and  silver,  and  Butler  tendered  to  Hor- 
witz the  year's  rent  ($40),  then  due,  in  currency*  Horwitz  refused 
to  accept  it,  and  brought  suit  for  the  value  of  the  gold  in  currency^ 
$1  in  gold  being  then  worth  $1.45  in  currency,  and  the  court  below 
entered  judgment  in  accordance  with  his  demand  for  $59.71. 
Butler  carried  the  case  to  the  Supreme  Court  of  the  United  States 
for  review,  and  the  Chief  Justice  delivered  the  opinion  of  the 
court,  saying  that  the  principles  which  determined  the  case  of 
Bronson  v.  Modes  would  govern  in  this  case.  He  observed  that 
the  judgment  of  the  court  below  was  rendered  as  the  legal  result 
of  two  propositions :  [1]  That  the  covenant  in  the  lease  required 
the  delivery  of  a  certain  amount  of  gold  and  silver  in  payment  of 
the  rent,  and  [2]  That  the  damages  for  the  non-performance  must 
be  assessed  in  the  legal  tender  currency. 

Of  the  first  proposition  he  approved,  but  thought  the  second 
erroneous. 

Damages  he  remarked,  for  a  breach  of  contract  must  be  assessed 
in  lawful  money  :  that  is  to  say,  in  money  declared  to  be  a  legal 
tender  in  payment,  by  a  law  made  in  pursuance  of  the  Constitution 
of  the  United  States. 

Not  deeming  the  constitutionality  of  the  legal  tender  acts  involved 
in  the  case  in  hand,  he  observed  that  there  were  two  kinds  of  money 
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in  use  under  the  Acts  of  Congress  in  which  damages  might  be  as- 
sessed. "  But  the  obvious  intention  in  contracts  for  payment  or 
delivery  of  coin  or  bullion,  to  provide  against  fluctuations  in  the 
medium  of  payment,  warranted  the  inference  that  it  was  the  under- 
standing of  the  parties  that  such  contracts  should  be  satisfied, 
whether  before  or  after  judgment,  only  by  tender  of  coin  ;  while 
the  absence  of  any  express  stipulation,  as  to  description,  in 
contracts  for  payment  in  money  generally,  warrants  the  opposite 
inference  of  an  understanding  between  parties  that  such  contract 
may  be  satisfied  before  or  after  judgment,  by  the  tender  of  lawful 
money."  It  was  therefore  held  that  the  damages  should  have  been 
assessed,  and  judgment  rendered  in  this  case  for  the  sum  agreed 
to  be  due,  with  interest,  in  gold  and  nilver  coin  with  costs. 

In  this  judgment  all  the  justices  concurred  except  Mr.  Justice 
Miller,  who  dissented,  holding  that  the  agreement  was  for  guineas 
as  a  commodity,  and  that  the  judgment  of  the  court  below  was 
right. 

V.  Willard  v.  Tayloe^  8  Wallace  657.  This  case  has  not  been 
generally  considered  one  of  the  legal  tender  cases,  but  for  the 
reasons  above  given  we  give  a  summary  of  it  here. 

Willard,  the  proprietor  of  "  Willard's  Hotel,**  in  Washington 
city,  leased  from  Tayloe,  "  The  Mansion  House,"  adjoining  the 
former  hotel,  for  the  period  of  ten  years  from  May  1st  1854,  at  a 
rent  of  $1200  per  year,  and  it  was  covenanted  in  the  lease  that 
the  lessor  should  have  the  option  of  purchasing  the  premises  at 
any  time  before  the  expiration  of  the  term,  for  the  sum  of 
$22,500,  nothing  being  sai<l  about  gold  or  currency.  In  April 
1864,  two  weeks  before  the  period  allowed  Willard  for  the  exercise 
of  his  option  had  expired  (the  property  having  greatly  increased 
in  currency  value  since  1854),  he  gave  notice  of  his  intention  to 
purchase,  and  tendered  the  price  in  accordance  with  the  agreed 
terms  in  United  States  notes,  a  gold  dollar  being  then  worth  about 
one  dollar  and  eighty  cents  in  currency.  The  tender  was  refused, 
and  Willard  filed  his  bill  in  the  Supreme  Court  of  the  District  of 
Columbia,  praying  a  conveyance  to  him  of  the  prpperty. 

This  court  dismissed  the  bill  and  the  case  was  carried  to  the 
Supreme  Court  of  the  United  States. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.  He  said 
that  when  a  contract  was  fair  in  its  terms  when  made,  it  was  the 
usual  practice  of  courts  of  equity  to  enforce  its  specific  execution 
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*  *  but  it  was  not  the  invariable  practice.  This  form  of  relief  is 
not  a  matter  of  absolute  right  to  either  party,  but  is  a  matter 
resting  in  the  discretion  of  the  court.  *  *  In  general  it  may  be 
said  that  the  specific  relief  will  be  granted  when  it  is  apparent  from 
a  view  of  all  the  circumstances  of  the  particular  case,  that  it  will 
subserve  the  ends  of  justice  *  *  and  not  when  it  will  work  injus- 
tice or  hardships  to  either  party.  If,  however,  the  specific  relief 
can  be  granted  upon  conditions  which  will  relieve  the  case  of  hard- 
ship and  injustice,  that  will  be  done. 

Finding  that  Willard  had  used  good  faith  in  tendering  what  was 
currently  received  as  money  and  so  declared  to  be  by  statute ;  and 
had  submitted  to  the  court  to  say  what  he  should  pay  for  the  con- 
veyance, it  was  said  that  the  only  question  remaining  was  "  upon 
what  terms  should  the  decree  be  made.*'  It  was  observed,  that  aa 
gold  and  silver  was  the  only  currency  recognised  by  law  as  the 
making  of  the  contract,  and  was  all  that  the  parties  had  in  contem- 
plation, it  would  be  inequitable  to  compel  a  conveyance  for  a  sum  in 
notes  worth  in  the  market,  when  tendered,  only  a  little  more  than 
one-haJf  of  the  stipulated  price  in  coin.  And  it  was  therefore 
decreed  that  the  conveyance  should  be  made  upon  the  payment  of 
the  stipulated  price  in  gold  and  silver  coin.  In  this  judgment  the 
Chief  Justice  and  all  the  associate  justices  concurred,  but  the  Chief 
Justice  and  Mr.  Justice  Nelson,  expressed  their  inability  to  yield 
their  assent  to  the  argument  by  which  it  was  supported. 

VI.  Hepburn  v.  Qriswoldy  8  Wallace  604,  next  claimed  the  at- 
tention of  the  court. 

Mrs.  Hepburn  in  1860  made  a  promissory  note,  by  which  she 
agreed  to  pay  to  Henry  Griswold,  on  the  20th  day  of  February 
1862,  $11,250.  Five  days  after  the  note  fell  due,  as  will  be  ob- 
served, the  first  legal  tender  act  was  passed;  The  note  remaining 
unpaid  suit  was  brought  upon  it  in  1864,  when  Mrs.  Hepburn 
tendered  §12,720,  the  nominal  amount  due,  with  costs  in  legal 
tendor  notes.  The  tender  was  refused,  and  the  €ourt  of  Appeals 
of  Kentucky  held  that  the  debt  had  not  been  thereby  discharged  ; 
and  of  course  that  a  tender  of  the  nominal  amount  due  in  legal 
tender  notes  was  not  payment  of  a  debt  contracted  before  the 
passage  of  the  legal  tender  act. 

The  case  was  then  brought  by  Mrs.  Hepburn  to  the  Supreme 
Court  of  the  United  States.  The  Chief  Justice  delivered  the 
opinion  of  the  court.     He  observed  that  the  court  was  now  to 
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determine  whether  the  term  "  debts,  public  and  private/*  embraced 
contracts  made  before  as  well  as  after  the  date  of  the  acts  in 
question.  Remarking  that  Congress  did  intend  that  the  act  should 
apply  to  contracts  made  before  its  passage,  he  passed  to  the  question, 
.  Did  Congress  have  the  power  to  make  these  notes  a  legal  tender 
in  payment  of  debts,  which,  when  contracted,  were  payable  only 
in  gold  and  silver  ? 

It  had  not  been  contended  in  argument  that  thei'e  was  any  ex- 
press grant  of  legislative  power  in  the  Constitution  to  make  any 
description  of  credit  currency  a  legal  tender  in  payment  of  debts. 
Can  it  then  be  done  in  the  exercise  of  an  implied  power  ?  The 
rule  for  the  exercise  of  a  power  as  implied  was  approved  as  stated 
by  Chief  Justice  Marshall  in  McQullough  v.  The  State  of  Man/- 
landy  in  these  words,  ''  Let  tbe  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  consistent  with  the  letter  and  spirit  of  the  Constitution,  are 
constitutional." 

It  was  then  regarded  as  settled  that  the  powers  impliedly  granted 
by  the  Constitution  were  such  as  were  "  not  absolutely  necessary, 
indeed,  but  appropriate,  plainly  adapted  to  constitutional  and  le- 
gitimate ends ;  laws  not  prohibited,  but  consistent  with  the  letter 
and  spirit  of  the  Constitution;  laws  really  calculated  to  efect 
objects  intrusted  to  the  government." 

Was,  then,  the  clause  which  makes  United  States  notes  a  legal 
tender  for  debts  contracted  prior  to  its  enactment,  a  law  of  the 
description  stated  in  the  rule  7 

The  power  to  establish  a  standard  of  value,  to  determine  what 
shall  be  lawful  money,  is  of  necessity  a  governmental  power.  But 
could  the  power  to  impart  these  qualities  to  those  notes  when 
offered  in  discharge  of  pre-existing  debts  be  derived  from  the  coin- 
age power  or  from  any  other  power  expressly  given  ?  It  was  not 
the  power  to  coin  money,  or  a  plainly  adapted  means  to  the  exer- 
cise of  thot  power,  or  to  the  power  to  regulate  the  value  of  coined 
money  of  the  United  States  or  of  foreign  coin.  Nor  is  the  power 
to  make  notes  a  legal  tender  the  same  as  the  power  to  issue  notes 
to  be  used  as  currency.  The  court  had  recently  held  that  Con- 
gress, as  incidental  to  other  powers,  could  emit  bills  of  credit  or 
notes,  but  it  expressly  declared  that  that  decision  concluded  noth- 
ing upon  the  subject  of  legal  tenders.    The  history  of  the  country 
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showed  a  well-recognised  distinction  between  these  two  powers. 
The  states  had  always  been  held  to  have  the  power  to  authorize 
the  issue  of  bills  for  circulation  by  banks  or  individuals,  but  they 
were  expressly  prohibited  from  making  anything  but  gold  and  sil- 
ver a  legal  tender;  and  this  seemed  decisive  of  the  point  that  the 
power  to  issue  notes  and  that  to  make  them  a  legal  tender  are  not 
the  same  power. 

But  it  had  been  argued  that  the  creation  of  legal  tenders  was  an 
appropriate  and  plainly  adapted  means  to  the  exercise  of  the  power 
to  carry  on  war,  to  regulate  commerce,  and  to  borrow  money.  But 
this  argument  proved  too  much,  as  almost  every  exercise  of  power 
by  the  government  involved  the  expenditure  of  money,  aad  to  infer 
from  this  the  power  to  impress  the  quality  of  legal  tender  upon 
its  obligations,  would  be  to  carry  the  doctrine  of  implied  powers 
far  beyond  any  extent  hitherto  given  to  it.  It  asserts  that,  what- 
ever, in  any  degree^  provides  an  aid  within  the  scope  of  an  express 
power  may  be  done.  And  this  doctrine  would  make  Congress  ab- 
solute in  the  choice  of  means  to  an  end,  whether  plainly  adapted 
or  not,  and  change  the  nature  of  the  government,  by  confusing 
the  boundaries  of  its  executive  and  judicial  with  its  legislative 
authority. 

Considering  then  the  history  of  notes  or  bills  of  credit  both  as 
legal  tenders  and  without  that  quality,  the  court  were  of  opinion 
that  the  legal  tender  quality  was  not  an  essential  part  of  the 
vitality  of  such  notes,  and  therefone  *  *  "  that  an  act  making  mere 
promises  to  pay  dollars  a  legal  tender  in  payment  of  debts  pre- 
viously contracted,  is  not  a  means  appropriate,  plainly  adapted, 
really  calculated  to  carry  into  effect  any  express  power  vested  in 
Congress;  that  such  an  act  is  inconsistent  with  the  spirit  of  the 
Constitution  ;  that  it  is  prohibited  by  the  Constitution.'* 

In  this  opinion  concurred  Justices  Nelson,  Clifford  and 
Field  ;  and  Mr.  Justice  Grier  also  concurred  therein  when  the 
cause  was  decided  in  conference,  and  when  the  opinion  of  the 
Chief  Justice  was  directed  to  be  read  ;  but  the  time  of  its  delivery 
having  been  postponed  to  accommodate  the  minority  of  the  court, 
the  resignation  of  the  last-named  justice  had  taken  effect  when  it 
was  read  und  filed. 

Justices  Miller,  Swaynb  and  Davis,  dissented. 

VII.  Parker  v.  Davis  and  Knox  v.  Lee^  12  Wallace  457.  These 
causes  were  argued  and  decided  together.    The  case  in  the  first  was 
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as  follows :  Before  the  legal  tender  acts  were  passed  Parker  Fold 
Davis  a  lot  of  ground  for  a  given  sum  of  money,  which  the  former 
refused  on  demand  to  convey.  Davis,  thereupon  (also  before  the 
legal  tender  acts  were  passed)  filed  a  bill  in  equity  to  compel  per- 
formance. The  Supreme  Court  of  Massachusetts,  in  February 
1867,  decided  that  upon  Davis*s  paying  into  court  a  certain  sum 
of  money  in  legal  tender  notes,  Parker  should  execute  a  deed  to 
him.  Davis  paid  ia  the  money,  but  Parker  appealed  from  the 
decree. 

The  facts  in  Knox  v.  Lee^  so  far  as  they  affect  the  question  of 
legal  tender^  were  as  follows :  Mrs.  Lee,  a  resident  of  Pennsyl- 
vania, owned  a  flock  of  sheep,  which  she  left  in  Texas  at  the  out- 
break of  the  rebellion,  and  they  were  confiscated  and  sohi  by  the 
confederate  authorities  in  March  1863,  as  the  property  of  an 
"  alien  enemy.**  The  sheep  were  bought  by  Knox,  against  whom 
Mrs.  Lee,  after  the  suppression  of  the  rebellion,  brought  suit  for 
taking  and  converting  them.  The  court,  in  charging  the  jury, 
said  that  in  assessing  damages  the  jury  would  recollect  that  the 
judgment  to  be  entered  on  their  verdict  could  be  discharged  by 
paying  the  amount  in  legal  tender  notes.  Of  this  instruction  the 
defendant  complained,  because  the  jury  had  been  led  by  it,  as  he 
alleged,  to  improperly  increase  the  damages,  and  he  claimed  that 
as  United  States  notes  had  been  made  a  legal  tender  by  law,  there 
was  no  difference  in  value  betvceen  a  dollar  note  and  a  coin  dollar* 

The  court,  by  a  majority  of  one,  ordered :  That  in  addition  to 
the  regular  counsel  engaged  in  the  causes,  Mr.  Potter  and  the 
Attorney-General  (Mr.  Akerman)^  be  heard  upon  the  following 
questions : 

1.  Are  the  legal  tender  acts  constitutional  as  to  contracts  made 
before  their  passage  ? 

2.  Are  they  valid  as  applied  to  transactions  since  their  pas^^age  ? 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court.  lie  ob- 
served that  the  question  was :  Could  Congress  give  treasury  notes 
the  character  and  quality  of  money  f 

He  said  it  had  always  been  the  rule  to  presume  that  Congress 
have  not  transcended  their  power  until  the  contrary  was  clearly 
shown,  and  that  the  language  of  constitutions,  as  well  as  of  wills, 
contracts  and  statutes,  was  to  be  construed  so  as  to  effect  the 
general  purpose  of  the  instrument ;  and,  indeed,  that,  by  reason 
of  the  general  terms  of  the  Constitution,  there  was  the  greater  ne- 
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cessitj  for  the  application  of  this  rule  in  construing  it.  Thus  the 
power  to  collect  taxes,  to  support  armies  and  maintain  a  navy,  are 
instruments  for  a  paramount  object,  which  was  to  establish  a 
government  sovereign  within  its  sphere,  and  with  a  capacity  for 
self-preservation.  And  so  of  those  powers  granted  in  the  general 
terms  to  "  make  all  laws  necessary  and  proper,**  to  carry  into 
execution  the  specified  powers. 

And  it  is  not  indispensable  to  the  exercise  of  a  power  that  it 
should  be  specified  or  clearly  and  directly  traceable  to  some  one 
of  the  powers  specified  in  the  Constitution.  Its  existence  may  be 
deduced  from  more  than  one  of  the  substantive  powers,  or  all  of 
them  combined.  That  such  was  the  understanding  of  the  people 
was  shown  by  the  amendments,  which  were  restrictions  on  powers 
not  expressly  granted  nor  impliable  from  any  one  other  power  ex- 
pressly granted.  And  Congress  had  frequently  exercised  such 
"  resulting  powers  ;"  among  them  that  of  passing  a  penal  code,  in 
which  provision  is  made  for  the  punishment  of  a  large  class  of 
crimes  other  than  those  mentioned  in  the  Constitution,  and  some 
of  the  punishments  prescribed  are  manifestly  not  in  aid  of  any 
single  substantive  power ;  and  this  exercise  of  power  was  sustained 
by  the  Supreme  Court.  Reviewing  the  history  of  the  government 
upon  this  point  he  referred  to  the  provision  made  under  the  power 
to  establish  post-offices  and  post-roads,  for  carrying  the  mails,  pun- 
ishing theft  of  letters,  and  transporting  the  mails  to  foreign  coun- 
tries ;  under  the  power  to  reguiate  commerce,  for  the  improvement 
of  harbors,  the  erection  of  light-houses,  the  registry,  enrolment  and 
construction  of  ships,  and  the  passage  of  a  code  for  the  govern- 
ment of  seamen.  It  was  also  said  that  under  the  same  powers  and 
other  powers  over  the  revenue  and  the  currency  of  the  country,  for 
the  convenience  of  the  treasury  and  internal  commerce,  the  United 
States  Bank,  a  private  corporation,  was  created  ;  and  to  its  capital 
the  government  subscribed  one-fifth  of  the  stock.  Its  incorpo- 
ration was  a  constitutional  exercise  of  congressional  power  for  no 
other  reason  than  that  it  was  deemed  to  be  a  convenient  instru- 
ment or  means  for  accomplishing  one  or  more  of  the  ends  for 
which  the  government  was  established.  In  Fisher  v.  Blighty  the 
Supreme  Court  had  determined  that  Congress  must  possess  the 
choice  of  means  and  must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power  granted  by  the 
Constitution. 
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And  in  McCulloch  v.  Maryland^  it  was  finally  settled  that  the 
necessity  referred  to  in  the  power  granted  to  pass  laws,  '*  necessary 
and  proper"  for  the  execution  of  the  powers  expressly  granted,  was 
not  to  be  understood  to  be  an  absolute  necessity ;  but  that  the  legis- 
lature must  have  that  discretion  in  the  choice  of  means  in  exe- 
cuting a  potver  which  will  enable  it  to  perform' its  duty  in  the 
the  manner  most  beneficial  to  the  people.  It  was  there  said  that 
when  an  Act  of  Congress  "  is  not  prohibited  and  is  really  calcu- 
lated to  effect  any  of  the  objects  intrusted  to  the  government,  to 
undertake  in  the  Supreme  Court  to  inquire  into  the  degree  of  its 
necessity,  would  be  to  pass  the  line  which  circumscribes  the  ju- 
dicial department  and  to  tread  on  legislative  ground." 

Before  the  court,  therefore,  could  hold  the  Legal  Tender  Acts 
unconstitutional,  it  must  be  convinced  they  were  not  appropriate 
means,  in  any  degree,  or  means  conducive  to  the  execution  of  any 
or  all  of  the  powers  of  Congress,  or  of  the  government,  or  it  must 
hold  that  they  were  prohibited.  And  in  determining  their  appro- 
priateness, the  time  of  their  enactment  was  an  important  consider- 
ation. 

If  nothing  else,  it  was  asked,  could  have  supplied  the  needs  of 
the  treasury  and  saved  the  government,  while  the  Legal  Tender 
Acts  would,  could  their  constitutionality  be  denied  ?  That  they 
did  work  such  results,  it  was  said,  couldnot  be  disputed. 

But  if  something  else  could  have  done  the  same,  it  does  not 
impair  the  argument.  Congress  had  the  choice  of  means  appro- 
priate to  a  legitimate  end,  and  the  court  could  not  inquire  into 
the  degree  of  their  necessity  or  appropriateness. 

It  had  not  been  claimed,  it  was  said,  that  the  exercise  of  this 
power  was  expressly  prohibited,  but  that  the  spirit  of  the  Consti- 
tution was  violated  by  it. 

As  to  the  grant  of  power  to  '*coin  money**  being  an  implied 
prohibition  to  make  that  money  which  was  not  a  subject  of  coinage, 
it  was  said  that  the  principle  on  which  this  construction  was  con- 
tended for  had  not  been  recognised.  In  United  States  v.  Mari- 
gold^ 9  Howard  560,  it  had  been  held  that  an  express  power  to 
punish  a  certain  class  of  crimes,  was  not  regarded  as  an  objection 
to  deducing  authority  to  punish  other  crimes  from  another  sub- 
stantive and  defined  grant  of  power ;  and  a  similar  principle  had 
been  recognised  in  other  decisions. 

In  answer  to  the  argument  that  the  spirit  of  the  Constitution 
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vas  violated  because  these  acts  impaired  the  obligation  of  contracts, 
it  was  said  that  of  course  it  related  only  to  such  contracts  as  ex- 
isted before  February  1862 — when  the  first  act  was  passed.  But 
it  was  denied  that  the  acts  did  impair  the  obligation  of  contracts ; 
and  also  that  Congress  is  prohibited  from  producing  that  effect. 

As  to  the  first  proposition  it  was  said  that  the  contracts  of  par- 
ties simply  involved  the  obligation  to  pay  "money,**  and  that 
meant  what  should  by  law  be  recognised  as  money  when  the  con- 
tract came  to  be  performed.  It  was  also  maintained  that  Congress 
could  indirectly  impair  the  obligation  of  contracts ;  as  by  the  pas- 
sage of  non-intercourse  acts,  declaring  war,  directing  an  embargo, 
and  the  like ;  and  the  right  to  produce  this  effect  was  not  confined 
to  the  cases  where  the  contract  was  impaired  by  the  exercise  of  a 
power  expressly  granted.  The  power  to  direct  an  embargo  was 
one  of  the  auxiliary  powers,  held  to  be  vested  in  Congress,  though 
the  effect  of  its  exercise  was  to  suspend  many  contracts,  and  render 
performance  of  others  impossible.  Contracts  were,  in  fact,  always 
subject,  in  a  state  of  civil  society,  to  the  lawful  exercise  of  the 
rightful  authority  of  the  government.^ 

In  regard  to  the  acts  infracting  the  clause  of  the  Constitution 
which  forbids  the  taking  of  private  property  for  public  use,  it  was 
said  that  the  provision  had  always  been  understood  as  referring 
only  to  a  direct  appropriation,  and  not  to  consequential  injuries 
resulting  from  the  exercise  of  lawful  power.  A  new  tariff,  a  war 
or  an  embargo  may  entail  loss  or  render  valuable  property  almost 
valueless,  and  the  reduction  of  the  intrinsic  value  of  the  coin  of 
the  government  had  the  effect  to  subject  creditors  to  corresponding 
loss,  but  these  effects  did  not  make  the  laws  causing  them  uncon- 
stitutional. 

The  court,  therefore,  held  the  acts  constitutional  as  applied  to 
contracts  made  either  before  or  after  their  passage;  and  in  s) 

'  It  mnv  be  remarked  in  this  connection  that  Mr.  Potter  in  his  argument 
against  the  constitutionality  of  these  acts  on  this  ground,  had  said  that  he  was  not 
unmindful  of  the  impression  that  prevailed  in  the  profession  that  Congress  could 
pass  a  law  impairing  the  obligation  of  a  contract.  He  contended,  however,  that 
the  impression  was  traceable  to  an  interlocutory  remark  of  Mr.  Justice  Wasuino- 
TON,  in  the  Circuit  Court  in  Philadelphia,  in  1816,  in  reference  to  a  grant  by  the 
government  of  a  patent  for  an  invention,  and  that  it  was  tr  single  instance  of  a 
casual  observation,  passing  for  years  unaffirmed  and  unchallenged  by  all  the  great 
commentators  upon  the  Constitution. 


Digiti 


zed  by  Google 


614  THE  LEGAL  TENDER  CASES. 

holding,  overruled  so  much  of  Hepburn  v.  Griswold,  as  held  the 
acts  unwarranted  by  the  Constitution,  so  far  as  they  apply  to  con- 
tracts made  before  their  enactment. 

In  this  opinion  concurred  Justices  Clifford,  Swayne,  Miller 
and  Bradley.  And  the  Chief  Justice,  with  Justices  Nelson, 
Clifford  and  Field,  dissented. 

VIII.  The  next  case  was  that  of  Trehilcock  v.  Wihon  et  ua:.,  12 
Wallace  687.  The  facts  affecting  the  question  of  legal  tender 
were  as  follows :  In  June  1861,  Wilson  gave  to  Trebilcock  his  note 
at  one  year  for  $900,  payable  in  speciey  and  he  also  delivered  to 
Trebilcock  a  mortgage  made  by  himself  and  wife  as  security  for  the 
debt.  In  February  1863,  Wilson  tendered  the  amount  of  the 
debt  in  legal  tenders,  which  Trebilcock  refusect  to  receive.  Wilson 
and  wife  then  filed  a  bill  in  equity  against  Trebilcock  to  compel 
satisfaction  of  the  mortgage. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court :  saying 
that  the  terms  in  specie  did  not  assimilate  the  note  to  an  instru- 
ment in  which  the  amount  stated  was  payable  in  chattels ;  the 
terms  in  specie  being  descriptive  of  the  kind  of  dollars  in  which 
the  note  was  payable,  both  specie  and  currency  dollars  being 
recognised  by  law  and  usage  among  traders,  merchants  and  bank- 
ers. The  case  was  therefore  brought  within  the  decision  of 
Bronson  v.  Bodes,  and  the  debt  could  only  be  satisfied  by  the  pay- 
ment of  coined  dollars.  The  coinage  acts  were  in  force  when  the 
legal  tender  acts  were  passed,  and  not  being  repealed  by  them  nnd 
they  being  held  to  be  constitutional,  we  had,  according  to  that 
decision,  two  kinds  of  money,  essentially  different  in  their  nature 
but  equally  lawful. 

In  this  opinion  the  Chief  Justice  and  all  the  justices  concurred, 
except  Justices  Miller  and  Bradley,  who  dissented. 

IX.  The  Vaughan  and  Telegraph,  14  Wallace  258.  On  the  7th 
of  October  1864,  0.  &  J.  Lynch,  of  St.  Timothy,  Canada,  shipped  a 
cargo  of  barley  on  a  canal  boat  for  New  York.  In  Canada,  as  is 
known,  business  is  transacted  on  a  specie  basis  and  with  a  coina'^e 
corresponding  with  our  own.  The  cargo  was  worth  on  that  day  at 
St.  Timotliy,  $2436  in  gold,  or  at  the  then  rate  of  depreciation, 
about  §4896.30  in  legal  tender  notes — gold  selling  at  that  time  at 
$2.01.  The  boat  with  her  cargo  was  sunk  in  the  Hudson,  by  the 
joint  negligence  of  the  steamers,  "  Vaughan  "  and  "  Telegraph," 
both  of  which  were  libelled  by  the  consignees  who  had  made  ad- 
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vances  on  the  cargo.  The  District  Court  of  the  United  States  at 
New  York  entered  a  decree  on  February  21st  1868,  against  both 
steamers,  for  the  value  of  the  barley  in  gold  at  St.  Timothy,  on 
the  day  of  shipment,  with  interest,  and  assessed  the  damages  at 
§2924.20 ;  but  the  decree  was  not  by  its  terms  made  payable  in 
gold.  On  appeal,  the  Circuit  Court  held  that  in  order  to  give  full 
indemnity  to  the  libellants,  the  decree  should  have  been  for  the 
value  in  legal  tender  notes  ($4896.30)  of  the  82436  gold,  and  this 
court,  on  March  26th  1870,  entere<i  a  decree  for  the  ^896.30  with 
interest ;  in  all  $6515.51,  with  costs.  One  dollar  in  gold  was  at 
this  date  worth  $1.12  in  legal  tenders. 

On  jappeal  to  the  Supreme  Court  of  the  United  States,  Mr.  Jus- 
tice SwAYNB  delivered  the  opinion  of  the  Court,  saying: 

'*  Upon  the  rule  of  damages  applied  by  both  courts  as  respects 
the  kind  of  currency  in  which  the  value  of  the  barley  was  esti- 
mated, the  libellants  were  entitled,  upon  the  plainest  principles  of 
justice,  to  be  paid  in  specie  or  its  equivalent.  The  hardship 
arising  from  the  decree  before  us  is  due  entirely  to  the  delay  in 
its  payment  which  has  since  occurred,  and  the  change  which  time 
and  circumstances  have  wrought  in  the  value  of  the  legal  tender 
currency.  The  decree  was  right  when  rendered,  and,  being  so, 
cannot  now  be  disturbed.  *  *  The  decree  in  the  particular  con- 
sideration presents  the  same  question  which  was  decided  by  this 
court  in  the  case  of  Knox  v.  Lee.*' 

In  this  judgment  concurred,  Justices  Nelson,  Miller,  Davis 
Strong  and  Bradley. 

The  Chief  Justice,  with  Justices  Clifford  and  Field,  dissented. 

In  conclusion,  then,  it  may  be  said  that  the  law,  as  determined 
by  the  foregoing  cases,  is  as  follows : 

1.  In  The  Bank  v.  The  Supervisors^  it  is  decided  that  legal  tender 
notes  are  obligations  or  securities  of  the  United  States,  and  are 
exempt  from  state  taxation;  and  that  they  are  not  money  in  the 
same  sense,  as  gold  and  silver  coin  of  the  United  States  is  money. 

2.  In  Lane  County  v.  Oregon^  it  is  decided  that  a  state  tax  is  not 
a  "  debt'*  within  the  meaning  of  the  legal  tender  acts,  and  that 
where  a  state  requires  its  taxes  to  be  paid  in  coin  they  cannot  be 
discharged  by  a  tender  of  treasury  notes. 

3.  In  Bronson  v.  JtodeSy  it  is  decided  that  a  debt  created  prior  to 
the  passage  of  the  legal  tender  acts,  and  payable  by  the  express 
terms  of  the  contract,  in  gold  and  silver  coin^  lawful  money  of  the 
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United  States,  cannot  be  satisfied  by  a  tender  of  treasury  notes 
nominally  equal  in  amount  to  the  debt,  and  that  judgments  on 
such  contracts  should  be  expressly  entered  for  coined  dollars  and 
parts  of  dollars. 

4.  In  Butler  v.  Horwitz^  it  is  decided  that  where  a  contract, 
made  before  the  passage  of  the  legal  tender  acts,  calls  for  a  stated 
sum  of  money  current  in  the  state  where  the  contract  is  made,  and 
requires  payment  to  be  made  in  specified  gold  and  silver  coins,  of 
a  specified  weight  not  of  the  United  States  coinage,  the  damages 
must  be  assessed  in,  and  judgment  rendered  for,  coined  dollars  and 
parts  of  dollars  and  not  for  dollars  generally,  by  taking  into 
account  in  assessing  damages,  the  difference  in  market  value 
between  coin  and  currency  dollars. 

5.  In  Willard  v.  Tayloe^  it  is  decided  that  where  a  contract 
was  made  before  the  passage  of  the  legal  tender  acts,  specific  per- 
formance thereof  will  not  be  decreed  upon  the  tender  of  the 
amount  of  the  debt  in  treasury  notes  when  such  a  decree  would 
work  inequity  or  injustice ;  but  that  upon  the  payment  of  the 
amount  of  the  debt  in  coin,  and  the  case  is  otherwise  a  proper  one 
for  such  interposition  by  the  court,  specific  performance  will  be 
decreed. 

6.  In  Hepburn  v.  Oriswoldy  it  was  decided  that  a  contract  made 
before  the  passage  of  the  legal  tender  acts  and  solvable  in  dollars 
generally  cannot  be  discharged  in  legal  tender  notes,  nominally 
equal  in  amount  to  the  debt,  and  that  those  acts  are  unconstitu- 
tional so  far  as  they  seek  to  make  such  notes  a  legal  tender  in  dis- 
charge of  free-existing  debts. 

7.  In  Parker  v.  Davis,  it  is  decided  that  the  legal  tender  acts 
are  constitutional,  as  applied  to  pre-existing  contracts,  and  Hep- 
burn V.  Griswold  is  overruled  in  this  regard.  And  it  also  holds 
that  specific  performance  of  such  engagements,  when  the  case  is 
otherwise  a  proper  one  for  such  interposition  by  the  court,  will  be 
enforced.  It  does  not  appear  in  this  case  whether  the  court  ba^ed 
its  decree  for  specific  performance  upon  the  finding  of  the  court 
below  that  such  a  decree  would  be  equitable,  or  upon  its  own  judg- 
ment to  this  effect,  or  upon  other  grounds. 

8.  In  Knox  v.  Lee  it  is  decided  that  it  is  not  error  to  instruct 
the  jury  that  in  assessing  damages  against  one  for  a  tortious  con- 
version of  property  after  the  passage  of  the  legal  tender  acts,  they 
will  take  the  fact  into  account  that  the  judgment  on  their  verdict 
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will  be  solvable  in  treasury  notes.  And  it  is  also  held  that  the 
legal  tender  acts  are  constitutional  as  applied  to  transactions  since 
their  passage. 

9^  In  Trehileock  v.  Wihafiy  it  is  decided  that  a  debt  created  before 
the  passage  of  the  legal  tender  acts,  and  solvable  by  express  terms 
"in  specie,'*  cannot  be  discharged  by  the  tender  of  the  nominal 
amount  due  in  treasury  notes. 

Isaac  S.  Sharp, 

Philadelphia. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Illinois. 

WALSH  V.  THE  PEOPLE  OF  ILLINOIS. 

A  proposal  by  an  officer  to  receive  a  bribe,  though  not  bribery,  is  an  indictable 
mis<^|^eaaor  at  common  law. 

The  defendant  below  was  an  alderman  of  the  Common  Council 
of  the  city  of  Chicago.  As  such  he  was  indicted  for  a  proposal 
made  by  himself  to  receive  a  bribe,  to  influence  his  action  in  the 
discharge  of  his  duties. 

The  opinion  of  the  Court  was  delivered  by 

Thornton,  J. — The  indictment  is  in  form  an  indictment  at  com- 
mon law ;  and  it  is  conceded  that  the  statute  has  not  created  such 
an  offence  against  an  alderman.  Our  criminal  code  has  made  it 
an  offence  to  propose  or  agree  to  receive  a  bribe  on  the  part  of 
certain  officers,  but  an  alderman  is  not,  either  in  terms  or  by  con- 
struction, included  amongst  them :  Rev.  1845,  p.  167,  sec.  87.. 
It  is  contended  that  the  act  charged  does  not  fall  within  any  of  the 
common  law  definitions  of  bribery ;  that  no  precedent  can  be  found 
for  such  an  offence ;  and  that  as  propositions  to  receive  bribes  have 
probably  often  been  made,  and  as  no  case  can  be  found  in  which 
they  were  regarded  as  criminal,  the  conclusion  must  follow  that 
the  offence  charged  is  no  offence.  The  weakness  of  the  conclusion 
is  in  the  assumption  of  a  premise  which  may  or  may  not  be  true;. 
This  particular  phase  of  depravity  may  never  before  have  been 
exhibited;  and  if  it  had  been,  a  change  might  be  so  suddenly- 
made  by  an  acceptance  of  the  offer,  and  a  concurrence  of  the  par- 
ties, as  to  constitute  the  offence  of  bribery,  which  eonwsts  in  th^ 
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receiving  any  undue  reward  to  incline  the  party  to  act  contrary  to 
the  known  rules  of  honesty  and  integrity. 

But  the  character  of  a  particular  offence  cannot  fkirly  be  deter 
mined  from  the  fact  that  an  offence  exactly  analogous  has  not  been 
described  in  the  books.     We  must  test  the  criminality  of  the  act 
by  known  principles  of  law. 

At  common  law,  bribery  is  a  grave  and  serious  offence  against 
public  justice,  and  the  attempt  or  offer  to  bribe  is  likewise  criminal. 

A  promise  of  money  to  a  corporator  to  vote  for  a  mayor  of  a 
corporation  was  punishable  at  common  law :  Hex  v.  Plympton^  2 
Lord  Raym.  1377. 

The  attempt  to  bribe  a  privy  counsellor  to  procure  an  office  was 
an  offence  at  common  law :  Rex  v.  VaughaUy  4  Burr.  2494.  In 
that  case  Lord  Mansfield  said :  "  Whenever  it  is  a  crime  to  t^ke^ 
it  is  a  crime  to  give.  They  are  reciprocal.  And  in  many  cases, 
especially  in  bribery  at  elections  to  Parliament,  the  attempt  is  a 
crime.  It  is  complete  on  hi%  side  who  offers  it."  Why  is  the 
mere  unsuccessful  attempt  to  bribe  criminal  ?  The  officer  rUfcises 
to  take  the  offered  reward,  and  his  integrity  is  untouched,  his  con- 
duct uninfluenced  by  it.  The  reason  for  the  law  is  plain :  the 
offer  is  a  sore  temptation  to  the  weak  or  the  depraved.  It  tends 
to  corrupt,  and  as  the  law  abhors  the  least  tendency  to  corruption, 
it  punishes  the  act  which  is  calculated  to  debase,  and  which  may 
affect  prejudicially  the  morals  of  the  community.  The  attempt  to 
bribe  is  then  at  common  law  a  misdemeanor,  and  the  person  making 
the  offer  is  liable  to  indictment  and  punishment.  What  are  mis- 
demeanors at  common  law  ?  Wharton,  in  his  work  on  Criminal 
Law,  p,  74,  says :  "  Misdemeanors  comprise  all  offences  lower  than 
felonies  which  may  be  the  subject  of  indictment.  They  are  divided 
into  two  classes :  first,  such  as  are  mala  in  8e,  or  penal  at  commbn 
law ;  and  secondly,  such  as  are  mala  prohibita,  or  penal  by  statute.. 
Whatever  under  the  first  class  mischievously  affects  the  person  oi 
property  of  another,  or  openly  outrages  decency,  or  disturbs  pub- 
lic order,  or  is  injurious  to  public  morals,  or  is  a  breach  of  official 
duty  when  done  corruptly,  is  the  subject  of  indictment." 

In  the  case  of  the  King  v.  ffiggins,  2  East  5,  the  defendant  waa 
indicted  for  soliciting  and  inciting  a  servant  to  steal  his  master's 
chattels.  There  was  no  proof  of  any  overt  act  towards  carrying 
the  intent  into  execution,  and  it  was  urged  in  behalf  of  the  pris- 
oner that  the  solicitation  was  a  mere  fruitless,  ineffectual  tempta- 
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tion — a  mere  wish  or  desire.  It  was  held  by  all  the  judges  that 
the  soliciting  was  a  misdemeanor,  though  the  indictment  contained 
no  charge  that  the  servant  stole  the  goods,  nor  that  any  other  act 
was  done  except  the  soliciting.  Separate  opinions  were  delivered 
by  all  the  judges.  Lord  Kenyon  said:  *^  The  solicitation  was  an 
act,  and  it  would  be  a  slander  upon  the  law  to  suppose  that  such 
an  offence  was  not  indictable."  Grose,  J.,  said :  "  An  attempt  to 
commit  a  misdemeanor  was  in  itself  a  misdemeanor.  The  gist  of 
the  offence  is  the  indictment."  Lawrence,  J.,  said :  "  All  offences 
of  a  public  nature,  that  is,  all  such  acts  or  attempts  as  tend  to  the 
prejudice  of  the  community,  are  indictable,  and  that  the  mere 
soliciting  the  servant  to  steal  was  an  attempt  or  endeavor  to  com- 
mit a  crime."  Lb  Blakg,  J.,  said :  "  That  the  inciting  of  another, 
by  whatever  means  it  is  attempted,  is  an  act  done ;  and  if  the  act 
is  done  with  a  criminal  intent,  it  is  punishable  by  indictment." 
An  attempt  to  commit  an  offence,  or  to  solicit  its  commission,  is  at 
common  law  punishable  by  indictment :  1  Haw.  P.  C.  55 ;  Whart. 
Cr.  Law  78  and  872 ;  1  Russ.  on  Cr.  49.  While  we  are  not  dis- 
posed to  concur  with  Wharton  to  the  full  extent  in  the  language 
quoted,  that  every  act  which  might  be  supposed,  according  to  tho 
stem  ethics  of  some  persons,  to  be  injurious  to  the  public  morals, 
to  be  a  misdemeanor,  yet  we  are  of  opinion  that  it  is  a  misde- 
meanor to  propose  to  receive  a  bribe.  It  must  be  regarded  as  an 
inciting  to  off^r  one,  and  a  solicitation  to  commit  an  offence!  This, 
at  common  law,  is  a  misdemeanor.  Inciting  another  to  the  com- 
mission of  any  indictable  offence,  though  without  success,  is  a  mis- 
demeanor: 3  Chitty  Cr.  Law  994;  1  Russ  on  Cr.  49;  Cart- 
wrighfs  CdsCj  Russ.  &  R.  C.  C.  107,  note  b  ;  Bex  v.  Higgins^  2 
East  5. 

As  we  have  seen,  the  mere  offer  to  bribe,  though  it  may  be  re- 
jected, is  an  ofifence,  and  the  party  who  makes  the  offer  is  amenable 
to  indictment  and  punishment.  The  offer  amounts  to  no  more 
than  a  proposal  to  give  a  bribe  ;  it  is  but  a  solicitation  of  a  person 
to  take  one.  The  distinction  between  an  offer  to  bribe  and  a  pro- 
posal to  receive  one,  is  exceedingly  nice.  The  difference  is  wholly 
ideal.  If  one  man  attempt  to  bribe  an  officer,  and  influence  him 
to  his  own  degradation  and  to  the.  detriment  of  the  public,  and 
fail  in  his  purpose,  is  he  more  guilty  than  the  officer  who  is  willing 
to  make  sale  of  his  integrity,  debase  himself,  and  who  solicits  to 
be  purchased,  to  induce  a  discharge  of  his  duties  ?     The  prejudi- 
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cial  eSTects  upon  society  are,  at  least,  as  great  in  the  one  case  as  in 
the  other ;  the  tendency  to  corruption  is  as  potent,  and  when  the 
officer  makes  the  proposal  he  is  not  only  degraded,  hut  the  public 
service  suffers  thereby.  According  to  the  well  established  princi- 
ples of  the  common  law,  the  proposal  to  receive  the  bribe  was  an 
act  which  tended  to  the  prejudice  of  the  community,  greatly  out- 
raged public  decency,  was  in  the  highest  degree  injurious  to  the 
public  morals,  was  a  gross  breach  of  official  duty,  and  must  there- 
fore be  regarded  as  a  misdemeanor  for  which  the  party  is  liable  to 
indictment. 

It  is  an  offence  more  serious  and  corrupting  in  its  tendencies 
than  an  ineffectual  attempt  to  bribe.  In  the  one  case  the  officer 
spurns  the  temptation  and  maintains  his  purity  and  integrity ;  in 
the  other,  he  manifests  a  depravity  and  dishonesty  existing  in  him- 
self, which,  when  developed  by  the  proposal  to  take  a  bribe,  if 
done  with  a  corrupt  intent,  should  be  punished,  and  it  would  be  a 
slatider  upon  the  law  to  suppose  that  such  conduct  cannot  be 
checked  by  appropriate  punishment. 

In  holding  that  the  act  charged  is  indictable,  we  are  not  drifting 
into  judicial  legislation,  but  are  merely  applying  old  and  well- 
settled  principles  to  a  new  state  of  facts. 

We  are  compelled,  however,  to  reverse  upon  the  evidence,  and 
shall  nQt,  therefore,  further  allude  to  the  law  of  the  case  or  to 
the  errors  assigned  upon  instructions  given  and  refused. 

The  defendant  was  found  guilty  upon  the  unsupported  testimony 
of  one  Goggin,  and  it  appears  that  there  were  two  persons  of  the 
name  of  Walsh,  referred  to  by  Goggin  in  his  numerous  conver- 
sations— one  was  a  member  of  the  Board  of  Education,  and  the 
other,  the  present  defendant,  was  a  member  of  the  Common 
Council  of  Chicago.  After  the  date,  as  fixed  by  Goggin,  of  the 
proposal  on  the  part  of  the  defendant  to  receive  a  bribe,  Goggin 
said  to  one  Young,  that  he  had  agreed  to  give  two  thousand  dollars 
to  Walsh,  but  that  he  now  demanded  four  thousand  dollars. 
Young  replied,  there  are  two  persons  of  that  name,  "  which  one  is 
it?'*  Goggin  said,  "It  is  Walsh  of  the  board  of  education;  the 
alderman  is  a  gentleman."  Goggin  complained  to  one  Miller  that 
the  defendant  had  prevented  .him  from  selling  his  lot  to  the  city, 
and  said,  "I  will  get  a  chance  at  him  some  of  these  days."  He 
also  said  to  Donavan,  "  Walsh  is  my  bitterest  enemy,  and  I  will 
do  everything  in  my  power  to  send  him  up."     To  Cullerton,  "  I 
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have  nothrng  against  any  alderman  but  Jim  Walsh,  and  by , 

I  will  fix  him  if  swearing  will  do  it.**     To  Gustave  Busse,  "  All  I 

want  is  Walsh,  the  d d  scoundrel,  I  want  to  go  for  him.     If  I 

can  bring  him  to  the  penitentiary,  I  am  going  to  do  it."  To  Fred. 
Busse,  "  There  is  only  one  man  I  want  to  go  for — ^Walsh.  If  I 
get  on  the  stand  if  I  don't  fix  him  and  get  him  in  the  penitentiary." 
Upon  cross-examination,  Qt)ggin  denied  all  hostility,  and  any  ex- 
pressions of  hostility  towards  the  defendant,  and  he  also  denied  the 
conversation  testified  to  by  Young.  We  might  make  further  refer- 
ence to  the  evidence,  but  enough  has  been  cited  to  show  a  deep 
feeling  of  hostility  on  the  part  of  the  witness,  towards  the  defendant, 
and  a  determination  to  have  him  convicted  if  £Bblse  swearing  couM 
do  it.  We  must  credit  the  numerous  witnesses  who  contradict  ilie 
prosecutor.  He  is  therefore  impeached,  and  to  a  great  extent  ren- 
dered unworthy  of  belief.  He  cannot  have  sworn  to  the  truth,  if  we 
believe  the  impeaching  witnesses,  or  if  upon  the  trial  he  testified 
truly  then  he  made  wilfully  false  statements  to  divers  persons 
before  the  trial. 

Not  only  is  there  reasonable  doubt  created  as  to  the  guilt  of 
of  the  accused,  but  the  mind  is  forced  to  the  conclusion  that 
the  prosecution  was  the  result  of  personal  animosity,  and  was 
carried  on  for  the  gratification  of  malicious  feeling.  There  is  no 
safety  to  the  good,  or  virtuous  or  innocent,  if  convictions  ^  can  be 
had  upon  the  testimony  presented  in  this  record. 

In  a  case  involved  in  so  much  doubt  the  good  character  of  the 
accused,  abundantly  proved,  was  entitled  to  great  weight.  A 
large  number  of  witnesses  testified  that  his  general  reputation  for 
honesty  and  integrity  was  good.  Under  all  the  circumstances  it 
is  almost  incredible  that  a  verdict  of  guilty  was  obtained. 

Breese,  J. — I  concur  in  reversing  the  judgment,  but  I  do  not 
concur  in  all  the  views  presented  in  this  opinion; 

Scott,  J, — I  concur  in  reversing  the  judgment  in  this  case,  but 
dissent  from  the  views  expressed  in  the  opinion  of  the  majority  of 
the  couH. 

There  is  no  statute  in  this  state  which  defines  the  offence  for 
which  the  plaintiff  in  error  was  indicted  and  convicted.  It  is  a 
oommon-law  indictment,  and  it  was  sought  to  charge  him  with 
having  in  his  oflScial  capacity  offered  to  receive  a  bribe.    .The  in- 
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dictment  alleges  that  the  plaintiff  in  error,  "  on  the  Ist  day  of 
December  1871,  then  a  member  of  the  common  council  of  the  city 
of  Chicago,  to  wit,  an  alderman,  did  then  and  there  unlawfully, 
w^ickedly,  corruptly,  and  contrary  to  his  duty  as  such  alderman, 
propose  to  receive  as  a  bribe  of  and  from  William  Goggin,  a  large 
sum  of  money,  to  wit,  the  sum  of  ^000,  to  induce  him,  the  said 
Walsh,  as  such  alderman,  to  use  his  influence  with  favor  as  such 
alderman,  to  induce  and  secure  the  purchase  by  said  common 
council,  of  said  William  Goggin,  for  said  city  of  Chicago,  for  the 
place  whereon  to  erect  a  public  school-house,"  certain  real  estate, 
it  being  the  duty  of  said  common  council  to  purchase  real  estate 
for  said  city  whereon  to  erect  school-houses,  contrary  to  law,  &c. 
The  only  question  of  any  importance  presented  by  the  record  is, 
whether  there  is  any  such  offence  known  to  and  indictable  at  com- 
mon law  as  an  offer  by  any  oflBcer  to  receive  a  bribe  for  his  influ- 
ence in  his  official  capacity  to  induce  his  favorable  action  for 
corrupt  and  improper  purposes. 

Bribery  at  common  law  is  defined  to  be  "  the  receiving  or  offer- 
ing any  undue  reward  by  or  to  any  person  whatever,  whose  ordi- 
nary profession  or  business  relates  to  the  admy^istration  of  public 
justice,  in  order  to  influence  his  behavior  in  office,  and  incline  him 
to  act  contrary  to  the  known  rules  of  honesty  and  integrity." 
But  in  a  more  extended  and  enlarged  sense  it  may  be  committed 
by  any  person  in  an  official  situation,  who  shall  corruptly  use  the 
power  and  interest  of  his  place  for  rewards  or  prx>mises,  and  by 
any  person  who  shall  give  or  offer  or  take  a  reward  for  offices  of  a 
public  nature :  8  Greenlf.,  sec.  71 ;  1  Russell  on  Crimes  164 ;  4  Bl. 
Com.  139.  In  England  the  offence  of  taking  bribes  was  punished 
in  inferior  officers  with  fine  and  imprisonment ;  and  in  those  who 
offer  a  bribe,  though  not  taken,  the  same :  4  Bl.  140.  It  is  said 
the  law  abhors  the  least  tendency  to  corruption,  and  upon  the 
principle  that  an  attempt  to  commit  a  misdemeanor  is  itself  a 
misdemeanor,  attempts  to  bribe  public  officers,  though  unsuccessful, 
have  been  held  to  be  criminal.  The  object  was  to  preserve  purity 
in  official  conduct,  and  in  the  administration  of  justice;  and  the 
tendency  of  the  bribe  being  to  corrupt  official  conduct  and  pervert 
justice,  he  who  received  and  he  who  offered  the  bribe  were  alike 
punished.  In  no  definition  of  bribery  that  1  have  seen  does  it 
include  a  mere  offer  on  the  part  of  an  officer  to  be  himself  bribed. 
No  reference  has  been  made  to  any  elementary  work,  or  to  any 
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adjudged  case  that  gives  such  a  definition,  and  I  am  persuaded 
that  no  such  authority  can  be  found.  Bribery  is  punished  on  the 
ground  that  it  tends  to  produce  oflRcial  misconduct,  or  to  corrupt 
the  administration  of  justice.  It  is  difficult  to  comprehend  how  a 
mere  offer  on  the  part  of  an  officer  to  receive  a  bribe  could  come 
within  the  reason  of  the  rule.  A  party  who  would  express  n 
willingness  to  receive  a  bribe  for  his  official  influence  is  necessarily 
corrupt,  but  no  extrinsic  motive  is  brought  to  bear  on  him  by  a 
mere  offer  on  his  part,  not  accepted,  other  than  his  own  evil  in- 
clinations which  previously  existed,  and  hence  an  offer  to  receive 
a  bribe  does  not  come  within  any  definition  of  bribery. 

There  is  no  such  offence  defined  by  our  statutes  or  the  common 
law  as  an  offer  on  the  part  of  an  alderman  to  receive  a  bribe  as 
alleged,  and  the  motion  to  quash  the  indictment  ought  to  have 
been  allowed,  and  because  it  was  not  sustained  I  am  of  opinion 
that  the  judgment  ought  to  be  reversed.  I  am  unable  to  compre- 
hend how  a  party  may  be  indicted  for  an  alleged  crime  wholly 
unknown  to  the  law,  and  on  the  triftl  be  convicted  of  immoral  con- 
duct, even  if  it  be  admitted  that  such  conduct  tends  to  produce 
official  misconduct,  and  punished  as  bribery  was  punished  at  com- 
mon law.  It  would  certainly  constitute  an  anomalous  prooeeding 
in  criminal  jurisprudence.  Nearly  if  not  all  of  the  misdemeanors 
defined  by  common  law  writers,  which  it  has  been  thought  neces- 
sary to  punish,  have  been  defined  in  our  criminal  code,  and 
provision  made  for  the  summary  punishment  before  justices  of  the 
peace  and  by  indictment,  and  in  my  judgment  it  is  against  the 
policy  of  our  laws  to  permit  indictments  for  such  offences  not  de- 
fined by  statute. 

Judgment  reversed. 

Tho  foregoing  case  is  one  of  sach  towards  the  commission  of  the  offence ; 

novelty  as  fairly  to  justify  its  republica-  mere  intention  is  not  sufficient.     Hence 

tion  from  the  Chicago  Legal  News,    The  it   was  held   at  first,  where  no   statute 

discussion   of   the    question   by   Judge  existed,  that  having  counterfeit  coin  in 

TuoKKTON,  and  the  dissenting  opinion  possession,  with   intent   to   utter   it   as 

of  Judge  Scott,  have  brought  out  the  good,  is  not  indictable  :  Rex  r.  Stewart^ 

law,   pretty   fully.     There    can   be   no  1  Russ.  &  Ry.  288.   But  in  a  later  cajsc, 

question,  that  where  the  commission  of  Rex  v.  Ftdlerj  Td.  308,  it  was  held,  that, 

an  act  is  a  penal  offence,  the  attempt  to  procuring   counterfeit  coin   with   intent 

commit  it,  when  evidenced  by  any  overt  to  utter,  was  an  offence,  and  that  having 

act,  will  also  be  an  offence  :  Leb,  J.,  in  such  coin  in  possession,  unaccounted  for, 

Rex  v.  Sulion^  2  Strange  1074.     There  and  without  any  circumstance  to  induce 

must,  of  course,  be  some  overt  act  done  a  belief  that  the  prisoner  was  the  makeri 
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which  would  constitute  a  distinct  offence, 
was  presumptive  evidence  of  procuring 
with  intent  to  utter. 

But  where  offences  are  defined  by  sta- 
tute, as  in  most  of  the  American  states, 
it  raises  a  strong  presumption  against 
treating  acts  as  criminal,  which  are  not 
so  defined  in  the  criminal  code  of  the 
state.  And  this  is  more  especially  so, 
where  such  code  assumes  to  define  cer- 
tain offences  of  the  same  character,  omit- 
ting that  in  question.  But  notwithstand- 
ing all  this,  if  the  common  law  of  Eng- 
land has  been  adopted  by  such  state,  ei- 
ther expressly  or  by  long  acquiescence, 
it  is  not  without  precedent,  to  maintain 
indictments  for  offences  a^misdemeanors 
at  common  law.  But  in  such  cases  there 
should  be  great  watchfulness  not  to  ex- 
tend so  convenient  a  net,  beyond  what 
is  clearly  defined  in  the  common  law 
precedents.  There  is  nothing  more  clear]/ 
of  the  essence  of  despotism,  than  to 
hold  crimes  dependent  upon  the  will  of 
the  government,  and  the  construction  of 
the  courts.  Where  there  is  no  landmark 
or  precedent  to  limit  and  define  such 
construction,  it  is  scarcely  more  security 
to  the  citizen  or  subject,  than  the  arbi- 
trary will  of  the  magistrate,  and  this  is 
not  essentially  any  surer  safeguard  for 
the  liberty  of  the  subject,  than  the  will 
of  the  executive,  which  is  bnt  a  euphera^ 
ism  for  despotism.  We  are  far  from 
saying  that  there  is  anything  of  this  char- 
acter deducible  from  the  decision  in  this 
case.  It  seems  to  be,  upon  the  whole, 
very  emphatically  in  favor  both  of 
liberty  and  good  morals.  But  it  comes 
very  much  into  the  debatable  ground  of 
constructive  offences,  and  there  is  great 
demand  fur  caution,  wherever  such  ques- 
tions arc  involved  in  the  administration 
of  criminal  justice.  It  would  surely,  in 
the  present  case,  where  the  legislature 
have  defined  the  bribing,  or  attempting 
to  bribe,  certain  specified  officers  of  the 
state,  as  punishable  crimes,  omitting  the 
office  in  question,  not  be  an  extravagant 


demand  of  the  courts,  in  favor  of  that 
certainty  required  in  all  criminal  prose- 
cutions and  convictions,  that  they  should 
hold,  that  those  cases  were  omitted  pur- 
posely by  the  legislature.  But  we  can 
well  conceive,  that  the  disgusting  na- 
ture of  the  offence  charged,  that  a  public 
officer  should  solicit  his  own  purchase  ; 
and  especially  the  sensitiveness  of  the 
public  conscience  upon  that  particular 
point  just  at  present,  might  plead  very 
loudly  in  favor  of  holding  the  alleged 
offender  for  the  commission  of  a  crime, 
if  proved  guilty,  which  from  the  nature 
of  the  evidence  seems  not  very  certain  to 
occur.  The  fact,  too,  that  the  moral 
guilt  is  much  the  same  here,  as  in  the 
cases  defined  in  the  statute,  will  guaranty 
the  accused  against  suffering  more  than 
his  moral  delinquency  deserves. 

But  notwithstanding  all  these  argu- 
ments, and  many  others,  in  favor  of  the 
doctrine  of  the  court  in  the  principal 
case,  we  mnst  say,  that  it  bears,  in  our 
judgment,  more«the  appearance  of  the 
expression  of  righteous  indignation 
against  a  vile  moral  delinquency,  than 
that  of  a  cautious  conviction  of  a  clearly- 
defined  crime. 

Misdemeanors,  at  common  law,  have 
long  been  known  (I)  as  offences  against 
public  justice,  as  by  hiring  or  intimi- 
dating witnesses  to  disobey  the  process 
of  the  court:  Bushell  v.  Barren,  21 
Eng.  Com.  Law  483 ;  State  v.  Kei/es,  8 
Yt.  57  ;  (2)  as  offences  against  the  pub- 
lic health,  as  by  selling  unwholesome 
provisions :  Rex  v.  Dixon,  S  M.  &  S. 
11  ;  8.  c.  4  Campb.  12;  (3)  offences 
against  public  decency :  12  Petdff.  Ah. 
638.  This  offence  of  bribery,  or  attempt 
at  bribery,  of  public  officers,  may  come 
partly  under  both  the  first  and  last  heads, 
either  as  an  offence  against  public  jus- 
tice or  public  decency,  although  the  lat^ 
ter  term  has  more  specific  reference  to 
shocking  grossness,  probably.  In  shori, 
to  use  the  language  of  the  text  writers  : 
**  It  seems  to  be  nn  established  rule,  that 
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whatever  openly  outrages  decency,  and 
i«  injurious  to  public  morals,  is  a  mis- 
demeanor  at  common  law  :'*  12  PtdflT. 
Ab.  628;  4  Bl.  Com.  65  n.-,  1  llaw. 
P.  C,  ch.  5,  i  4. 

No  doubt,  these  terms  and  many  simi- 
lar ones  may  be  found  in  the  reported 
oases,  sufficiently  embracing,  in  a  jreneral 
way,  the  offence  charf^ed  aj^ainst  the 
respondent.  But  the  rule  of  law,  as  we 
understand  it,  will  not  justify  convicting 
one  of  an  offence,  which  in  the  opinion 
of  the  court  comes  within  these  general 
terms.  Such  a  rule  of  creating  criminal 
offences  in  the  hands  of  a  corrupt  judge, 
or  an  unwise  and  inexperienced  one, 
might  be  made  to  cover  almost  any  act 
of  one's  life.  The  rale,  of  late  certainly, 
has  been  not  to  extend  the  rule  of  con- 
structive misdemeanors  at  common  law, 
beyond  what  the  precedents  already  indi- 
cated. It  is  admitted,  there  is  no  prece- 
dent for  the  present  case.  It  is  not  likei2«x 
V.  Vaughan,  4  Burr.  2494  :  an  attempt  to 
bribe  a  privy  counsellor  to  give  one  an 
office  ;  nor  is  it  like  the  case  of  an  endea- 
vor to  bribe  a  judge  :  2  East  14,  17,  22  ; 
or  like  Young^a  Case:  an  attempt  to  in- 
fluence a  juryman  in  his  verdict,  cited  2 
East  14,  16  ;  or  like  Plympton^s  Case,  2 
I A  Ray.  1377  :  an  attempt  to  bribe  a 
mayor  iri  his  vota  at  the  election  of  cor- 
porate officers. 

It  may  be  said,  indeed,  that  the 
offence  is  very  similar.    And  it  may  be. 


in  regard  to  its  moral  turpitude,  even 
more  base  than  any  of  those  defined  in 
the  books.  But  it  clearly  is  not  the 
same,  and  we  may  be  content  to  wait  till 
the  legislature  see  fit  to  make  a  precedent 
of  it,  since  the  law  has  confessedly  not 
yet  done  it.  In  criminal  matters,  espe- 
cially, it  is  well  for  the  courts  to  wait 
upon  the  legislature,  and  the  existing 
rules  of  law,  raiher  than  seem  to  go 
beyond  them,  even  for  the  accomplish- 
ment of  some  great  good,  in  time  of  a 
perilous  crisis  in  the  public  sentiment. 
These  things  will  soon  pass  away,  and 
other  times,  and  other  men,  probably, 
supervene.  How  much  better  or  wi^er, 
it  is  not  needful  to  conjecture.  We  may 
at  least  say,  sufficient  unto  the  day  are 
the  ills  we  have.  We  need  not,  there- 
fore, loosen  our  present  moorings,  and 
fly  to  those  we  know  not  of,  as  may 
truly  be  said  of  all  departures,  in  the 
administration  of  criminal  jurisprudence, 
from  established  precedent.  The  evil 
of  admitting  constructive  offences  will 
become  appalling,  we  fear,  when  it  is 
too  late  to  retreat.  The  offence  charged 
in  this  case  seems  to  demand,  for  its  re- 
dress, rather  the  impeachment  and  re- 
moval from  office  of  the  offender,  than 
his  punishment  without  removal,  and 
that  is  the  mode  in  which  the  law  has 
hitherto  dealt  with  such  offences,  and  it 
seems  every  wly  the  fittest  and  best. 
I.  F.  B. 


Supreme  Court  of  Missouri. 

WASHINGTON  SAVINGS  BANK  v.  EKEY  et  al. 

The  alteration  of  a  negotiable  promissory  note  afker  its  execution,  by  filling 
blanks  in  a  printed  form,  so  as  to  make  the  note  draw  interest  at  a  given  rate 
from  date,  avoids  the  note  in  the  hands  of  an  innocent  holder  for  value  who  has 
received  the  same  in  the  usual  course  of  trade,  and  before  maturity. 

The  condition  of  the  note,  the  nature  of  the  alteration,  and  all 
the  facts  necessary  to  a  correct  understanding  of  the  point  actually 
decided,  appear  in  the  opinion  of  the  court,  which  was  delivered  by 
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Adams,  J. — The  onlj  question  presented  by  this  record  is, 
whether  the  maker  of  a  negotiable  note  is  bound  to  pay  the 
same  in  the  hands  of  an  innocent  holder  who  took  a  transfer 
of  the  Qame  for  value  before  maturity,  where  such  note,  after 
being  executed,  was  altered  so  as  to  bear  ten  per  cent,  per 
annum  ijiterest  from  the  date,  when  it  was  the  agreement  of 
ihe  parties  that  it  should  bear  no  interest  ?  The  note  was  for 
fifty  dollars,  and  was  a  printed  form,  filled  up  properly  in  all 
the  blanks  except  the  spaces  for  the  rate  of  interest  and  date 
of  interest  were  left  blank,  but  with  the  express  understand- 
ing that  the  note  was  to  bear  no  interest.  Notwithstanding 
this  was  the  agreement  of  the  maker  and  payee,  the  payee,  after 
the  execution  and  delivery  of  the  note,  and  without  the  knowledge 
or  consent  of  the  maker,  altered  the  note  by  inserting  in  the  spaces 
left  the  words  "  ten"  and  "  date^*  so  as  to  make  the  note  read  ten 
per  cent,  per  annum  from  date.  There  was  nothing  on  the  face 
of  the  note  to  indicate  that  it  had  been  altered.  That  this  was  a 
forgery  and  avoided  the  note  in  the  hands  of  the  payee,  there 
can  be  no  dispute.  The  authorities  are  all  agreed  that  such  an 
alteration  of  a  written  contract  by  a  party  to  it,  without  the  con- 
sent of  the  maker,  renders  it  absolutely  void.  The  only  question 
is,  whether  this  rule  applies  to  commercial  paper  purchased  in  the 
usual  course  of  trade  by  an  innocent  holder  for  value  before 
maturity. 

There  is  much  conflict  iu  the  authorities  on  this  point,  both  in 
England  and  America,  so  much  so  that  it  is  useless  to  try  to  re- 
concile them,  and  I^shall  not  undertake  to  review  them  here.  The 
tendency  of  the  decisions  of  this  court,  is  that  such  a  forgery 
avoids  the  note,  not  only  as  between  the  original  parties,  but  as  to 
innocent  holders  for  value.  See  Trigg  v.  Taylor^  27  Mo.  245 ; 
Ha%kell  v.  Champion,  30  Id.  136  ;  Ivory  v.  Michael,  33  Id.  398 ; 
Fresbury  v.  Michael,  33  Id.  542 ;  Briggs  v.  Uwart,  decided  Jan- 
uary term  1873. 

I  maintain  that  this  rule  is  supported,  by  the  weight  of  reason, 
if  not  of  authority. 

Why  should  the  holder  be  allowed  to  recover  on  forged  com- 
mercial paper  ?  It  is  urged  that  to  prohibit  a  recovery  in  such 
case  would  impede  its  circulation.  But  there  need  be  no  unne- 
cessary delay  created  by  this  rule.  In  all  cases  the  purchaser  of 
such  paper  must  be  satisfied  that  his  endorser  has  tKe  title.     He 
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ought  also  to  satisfy  himself  that  he  is  honest,  or  if  not  honest, 
that  he  is  a  responsible  indorser. 

The  endorser  guarantees  the  genuineness  of  the  paper,  and  if 
the  paper  be  forged,  he  is  nevertheless  responsible  to  endorser. 

The  insertion  of  the  ten  per  cent,  interest  from  date,  was  a  com- 
plete forgery,  and,  in  my  opinion,  rendered  the  note  void  in  the 
hands  of  the  plaintiff. 

Judgment  affirmed. 

The  above  decision  will  doubtless  be  says :  **  If  a  blank  is  left  for  the  amoont 
read  and  scrutinized  hy  business  and  to  be  inserted,  it  may  be  said  with  some 
mercantile  men  throagbout  the  whole 
country.  There  is  no  subject  in  which 
the  business  community  is  more  deeply 
interested  than  it  is  in  preserving  and 
rendering  commercial  paper  a  safe  and 
convenient  medium  for  the  settlement 
of  balances  between  all  classes  of  busi> 
neds  men.  Such  paper  is  transferred  by 
endorsement,  or  when  endorsed  in  blank, 
or  made  payable  to  bearer,  it  is  trans- 


propriety  that  the  person  signing  the  in- 
strument may  be  considered  as  having 
authorized  it  to  be  filled  up  with  any 
amount,  and  that  it  is  proper  that  he, 
rather  than  an  innocent  holder,  should 
suffer  the  consequence  of  any  abuse  of 
his  confidence ;  but  no  such  authority 
can  be  presumed  when  the  instrument  is 
complete,  and  the  blanks  entirely  filled. 
If,  however,  a  bill,  note  or  check  is  so 
ferable  by  mere  delivery.  It  has  hereto-  negligently  drawn,  with  blank  spaces 
fore  been  considered  that  any  course  of  left  for  the  addition  of  other  words  or 
judicial  decision  calculated  to  impede  or  figures,  that  alterations  can  be  made  so 
restrain  the  free  and  unembarrassed  cir-    as  not  to  excite  suspicion,  the  loss  ought 


cnlation  of  such  paper  was  contrary  to 
the  soundest  principles  of  public  policy. 
Mercantile  law  is  a  system  of  jurispru- 
dence acknowledged  by  all  commercial 
nations,  and  it  is  of  vast  importance  that 
there  should  be  uniformity  of  decision 
throughout  the  world.  We,  therefore, 
propose  to  briefly  examine  the  above 
decision  upon  authority  and  principle, 
and  will  first  notice  the  authorities  on 
which  the  opinion  is  professedly  based. 

In  the  case  of  Trigg  v.  Taylor^  27 
Mo.  245,  the  payee  of  the  note  altered 
it  so  as  to  make  a  note  for  $500  rend  a 
note  for  $1500.  It  was  so  skilfully  done 
that  in  the  ordinary  transactions  of  bu- 
i'iness  it  would  not  have  been  noticed. 
But  thftre  was  no  question  in  the  case  in 
regard  to  any  blank  space  being  negli- 
gently left  in  the  note  so  as  to  offei' facility 
fortheprrpetrution  of  a  fraud.  Tlie  court, 
however,  had  occasion  to  comment  on 
the  rule  in  such  cases,  and  in  doing  so, 


to  fall  on  the  person  in  fault,  according 
to  the  familiar  rule,  that  when  one  of 
two  persons  must  suffer  by  the  act  of  a 
third,  the  6ne  who  affords  the  means  to 
the  wrongdoer  must  suffer  the  loss." 
The  court  stated  this  principle,  but  as 
there  was  no  evidence  in  regard  to  any 
blank  space  being  left  in  the  note  by  the 
maker,  and  no  instructions  asked  upon 
this  theory,  there  was  no  case  for  its 
practical  application. 

In  the  case  of  Ivory  v.  Michael,  33  Mo. 
398,  the  alterations  consisted  of  filling  a 
blank  with  the  words  "  thirty  days"  to 
make  the  note  read  thirty  days  after  dntc 
I  promise  to  pay,"  &c.,  and  by  adding 
to  the  end  of  the  note  the  words  **  bear- 
ing ten  per  cent,  after  maturity."  The 
court  held,  that  the  first  alteration, 
which  was  made  by  filling  a  blank,  would 
not  avoid  the  note  in  the  hands  of  an 
innocent  third  party,  and  that  the  second 
alteration  was  not  made  by  filling  any 
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blank,  but  by  adding  to  a  note  already 
complete,  words  which  materially 
changed  the  instrument.  The  court  re- 
marks, '^  It  is  true,  as  a  principle  of  law, 
that  he  who  signs  a  note  or  bill  with 
blanks  in  it,  and  delivers  it  to  another, 
authorizes  such  other  to  fill  the  blanks ; 
'hut  that  principle  cannot  be  invoked  in 
this  case,  except  so  far  as  to  warrant  the 
insertion  of  the  words  "thirty  days.** 
The  insertion  of  the  words  "  bearing 
ten  per  cent,  interest  after  maturity" 
was  not  the  filling  of  a  blank,  as  the 
note  was  a  perfect  instrument  without 
it ;  but  it  was  the  adding  of  words  to  the 
end  of  the  note,  materially  changing  the 
terms  of  the  contract  by  enlarging  the 
liability  of  the  endorser.*'  This  same 
principle  was  affirmed  in  the  case  of 
Presbury  v.  Michael^  33  Mo.  542.  There 
was  no  question  in  regard  to  filling  a 
blank  in  a  note  in  the  case  of  Haskell  v. 
Champion,  30  Mo.  136,  and  the  case  of 
Driggs  v.  Ewart  (not  yet  reported)  was 
a  case  where  the  signature  of  the  maker 
was  fraudulently  obtained  to  a  piece  of 
paper  which  he  did  not  know  was  a  note, 
we  cannot  see  in  any  of  these  cases  suffi- 
cient ground  for  the  statement  in  the 
case  under  consideration,  that  **the 
tendency  of  the  decisions  of  this  court 
is,  that  such  a  forgery  avoids  the  note, 
not  only  as  between  the  original  par- 
ties, but  as  to  innocent  holders  for 
value.** 

This  is  the  course  of  decision  in  Mis- 
sonri.  How  is  it  elsewhere  f  The  case 
of  Young  v.  Grole,  4  Bing.  253,  was 
where  a  customer  of  a  banker  delivered 
to  his  wife  printed  checks,  signed  by 
himself,  with  blanks  for  the  sums  to  bo 
filled  up  by  her.  She  caused  them  to  be 
filled  up  with  the  words  fifty  pounds,  the 
fifty  being  commenced  with  a  small  let- 
ter in  the  middle  of  a  line,  and  in  this 
condition  she  delivered  the  check,  which 
was  afterwards  altered  by  inserting  in 
the  beginning  of  the  line  in  which  the 
word  fifty  was  written,  the  words  three 


hundred.  The  banker  paid  the  check 
for  three  hundred  and  fifty  pounds,  and 
it  was  held,  the  loss  must  fall  on  the 
customer.  This  case  was  inferred  to  ap- 
provingly  in  the  case  of  Taylor  v.  Trigg^ 
supra,  and  in  that  of  WorraU  v.  Ghefn, 
89  Penna.  St.  388,  and  in  Garrard  v. 
Haddan,  67  Penna.  St.  82,  where  a  note 
was  signed  by  the  maker,  leaving  a 
blank  between  the  word  '^  hundred*'  and 
the  word  *'  dollars"  which  was  filled  up 
by  adding  **and  fifty'*  in  such  manner 
that  the  alteratipn  was  not  readily  no- 
ticeable, it  was  expressly  held,  that  the 
maker  was  liable  to  a  holder  for  the 
full  amount,  on  the  equitable  ground 
that  he  must  suffer  who  by  his  negli- 
gence occasioned  the  loss. 

In  the  case  of  Goodman  v.  Simond9,  20 
How.  U.  S.  343,  the  Supreme  Court  of 
the  United  States  says :  *'  It  may  be 
asserted,  as  a  general  principle,  that 
where  a  party  to  a  negotiable  bill  of  ex- 
change or  promissorytuote  intrusts  it  to 
the  custody  of  another,  when  it  is  with- 
out date,  whether  it  be  for  the  purpose 
to  accommodate  the  pefson  to  whom  it 
was  intrusted,  or  to  be  used  for  his  own 
benefit,  such  bill  carries  with  it  on  its 
face  an  implied  authority  to  fill  up  the 
blank  ;  and,  as  between  such  party  to 
the  bill  or  note  and  innocent  third  par- 
tics,  the  person  to  whom  it  was  so  in- 
trusted, must  be  deemed  the  agent  of  the 
party  who  so  committed  such  bill  or  note 
to  his  custody,  and  as  acting  under  his 
authority,  and  with  his  approbation." 
The  same  general  principle  is  stated  in 
numerous  cases :  Mitchell  v.  Culver^  7 
Cow.  376  and  note ;  Androscoggin  Bonk 
T.  Kimball,  10  Cush.  373  ;  Violet  v.  Pot- 
ton,  5  Cranch  142  ;  Russell  r,  Langstojff'e, 
2  Doug.  514;  Collis  v.  Emmett,  1  U. 
Black.  313;  Bank  of  Pittsburgh  v.  N*^nl 
el  al.,  22  How.  U.  S.  96  ;  Smith  v.  Wy 
coff,  3  Sandf.  Chanc.  77  ;  Waterman  v. 
Vose  €t  al.,  43  Maine  504. 

It  was  held  in  Visher  t.  Webster,  8 
Cal.  109,  that  where  a  note   is  given 
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with  the  rate  of  interest  in  blank,  and 
the  holder  inserts  therein  a  sum  for  in- 
terest without  the  knowledge  or  consent 
of  the  maker,  it  does  not  become  thereby 
void. 

Parsons  (2  Far.  N.  &  B.  566)  states 
the  principle  as  follows  : — "If  the  note 
have  blanks  left  in  it,  filling  thcra  is  no 
alteration.  Bat  filling  them  contrary  to 
agreement  or  authority  of  the  party  who 
left  them  is  an  alteration,  which  can 
give  the  one  who  filled  the  blanks  no 
nghts  against  him  who  left  them,  thongh 
it  may  bind  him  who  left  them  to  other 
holders  for  value.** 

The  case  of  Putnam  v.  SuUivanf  4 
Mass.  45,  was  where  A.  left  his  name 
in  blank  with  a  clerk,  to  be  delivered  to 
B.  who  was  to  write  his  note  on  the 
other  side,  payable  to  A.>  and  with  it 
take  up  another  note  on  which  A.  was 
likewise  endorser.  B.  wrongfully  ob- 
tained the  blank  signature  from  the 
clerk,  and  wrote  his  name  on  the  reverse, 
but  instead  of  taking  up  the  former  note, 
as  inlended,  put  it  into  general  circula- 
tion. The  courlj^held,  that  A.  could  not 
resist  payment  of  the  note  in  the  hands 
of  a  bondjide  endorsee  for  value.  This 
case  was  referred  to  and  approved  in 
Wade  v.  WUhin^on^  1  Allen  561. 

The  facts  stated  in  the  opinion  under 
consideration,  show  that  there  was  no- 
thing on  the  face  of  the  note  to  show  it 
had  been  altered ;  there  was  nothing  to 
evi(ience  the  agreement  that  the  note  was 
not  to  draw  interest.  On  the  other  hand 
the  maker  of  the  note  used  a  printed  form 
which  to  complete  would  require  the  fill- 
ing of  the  blanks  so  as  to  make  the  note 
draw  interest  from  date.  It  does  not 
appear  whether  the  note  was  transferred 
by  endorsement  or  by  mere  delivery. 
The  court  attaches  much  weight  to  the 
consideration  that  the  endorsee  can  look 


to  his  endorser,  but  this  argument  would 
have  no  application  to  a  case  where  the 
note  was  made  payable  to  bearer,  and 
transferred  by  delivery.  We  suppose 
the  court  rendering  this  decision,  would 
say  that,  in  such  a  case,  the  party  re- 
ceiving the  same  could  investigate  in 
regard  to  its  genuineness  or  require 
security,  and  if  this  did  not  prove  satis- 
factory, he  could  refuse  to  receive  the 
note.  Of  course  he  could,  but  what 
eflfect  would  this  requirement  have  on 
commercial  paper  as  a  convenient  way 
of  adjusting  balances  between  parties  so 
situated  as  to  render  such  investigation 
inexpedient?  Instead  of  being  a  safe 
medium  of  payment  and  adjustment,  it 
would  be  a  fruitful  source  of  fraud.  The 
value  of  everything  is  represented  by 
money,  and  money  is  represented  by 
bills  of  exchange  and  negotiable  promis- 
sory  notes.  Possession  of  money  is  all 
the  evidence  of  title  which  parties  deal* 
ing  in  good  faith  need  look  to,  and  to 
make  commercial  paper  an  adequate  re- 
presentative of  money,  and  make  it  sub- 
serve the  purpose  for  which  it  was 
brought  into  general  use,  it  must  circu- 
late, as  nearly  as  practicable,  with  the 
same  freedom  and  safety  to  those  who 
receive  it  in  good  faith  in  the  ordinary 
coarse  of  business,  and  the  man  who 
places  such  a  piece  of  pnper  in  circula- 
tion, in  a  condition  to  enable  a  party  with 
whom  he  deals  to  easily  perpetrate  a  fraud 
on  the  business  community,  ought  to  suf- 
fer rather  than  an  innocent  party.  And 
would  it  not  be  better  that  such  a  person 
should  suffer  the  consequences  of  his 
negligence,  than  to  establish  a  rule  which 
will  materially  embarrass  and  endanger 
the  free  and  safe  circulation  of  commer- 
cial paper  ? 

H.  B.  Johnson. 
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Supreme  Court  of  the  United  Slates. 
THOMAS  D.  MARSHALL  v,  HENRY  KNOX  et  al. 

An  assignee  in  bnnkruptcy  cannot  interiicre  with  the  possession  of  goods  by  the 
officer  of  a  state  court  under  an  execution,  or  with  the  possession  of  any  person 
claiming  either  the  absolute  property  or  the  right  of  possession  to  enforce  a  lien. 

Nor  can  such  officer  or  person  be  brought  within  the  jurisdiction  of  the  Court 
of  Bankruptcy  by  summary  process  under  rule  to  show  cause.  His  rights  can 
only  be  aHjudiciited  in  a  plenary  suit  at  law  or  in  equity  for  that  purpose. 

The  attachments  on  mesne  process  which  are  dissolved  by  an  adjudication  of 
bankruptcy  are  those  which  only  become  perfected  liens  by  the  judgment  which 
may  ensue  in  them. 

A  writ  of  provisional  seizure  for  rent,  in  Louisiana,  is  in  the  nature  oT  an  ex- 
ecution, and  gives  a  lien  on  goods  which  is  not  discharged  by  a  subsequent  adju- 
dication of  bankruptcy  of  the  tenant. 

The  sheriff  under  a  writ  of  provisional  seizure  took  a  tenant^s  goods  into  pos- 
session for  rent.  Tenant  then  filed  a  petition  and  was  adjudged  a  bankrupt.  His 
assignee  took  a  mle  on  the  sherifT  and  the  lessor  to  deliver  possession  of  the  goo<Is, 
and  the  Bankruptcy  Court  made  the  rule  absolute,  and  refused  to  allow  an  appenl. 
The  lessor  then  filed  a  bill  in  the  Circuit  Court,  and  after  sale  of  the  goods  by  the 
assignee,  a  supplemental  bill,  praying  a  review  of  the  proceedings,  an  account 
and  damages.  Held,  That  the  Bankruptcy  Court  had  no  jurisdiction  to  make  tlie 
rule  ;  that  this  was  an  original  biU  of  which  the  Circuit  Court  had  jurisdiciion, 
and  that  air  appeal  properly  lay  from  the  decree  of  the  Circuit  Court  to  this  court. 
'  The  measure  of  damages  is  the  full  value  of  the  goods  and  all  the  taxable^costs 
of  the  litigation,  the  whole  however  not  to  exceed  the  amount  of  rent  due. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Marshall,  the  appellant,  being  the  owner  of  a  plantation  in 
Avoyelles,  Louisiana,  leased  it  to  Nathan  G.  Smith  and  Henry  Fuller 
for  three  years,  from  January  1st  1867.  At  the  end  of  the  first 
year  the  tenants  were  in  arrear  $1400,  and  on  January  4th  1868, 
Marshall  commenced  an  action  therefor  in  the  District  Court  of 
the  parish,  and  obtained  a  writ  of  provisional  seizure  (as  it  is 
called),  being  the  usual  process  by  which  a  lessor  takes  possessed 
of  his  lessee's  property  found  on  the  premises,  for  the  purpose  of 
enforcing  his  lien  thereon.  This  writ  was  served  by  the  sheriff 
on  January  6th  1868,  by  serving  a  copy  on  the  lessees,  and  by  a 
seizure  of  their  property  on  the  land,  consisting  of  mules,  wagons, 
farming  implements,  and  stock,  grain,  furniture,  &c.,  appraised 
at  $1744. 

On  January  15th  1868,  Smith,  one  of  the  lessees,  filed  in  the 
District  Court  of  the  United  States  for  Louisiana  a  petition  to  be 
declared  a  bankrupt,  and  was  declared  such  accordingly ;  and  on 
the  12th  of  February  1868,  the*  defendants  were  appointed   his 
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assignees.  Defendants  obtained  from  tlie  court  a  rule  upon  the 
lessor  (the  complainant)  and  the  sheriff  to  show  cause  why  they 
should  not  deliver  up  the  property  to  the  assignees,  alleging  that 
various  creditors  of  the  bankrupt  claimed  to  have  a  privilege  on 
the  property,  and  that  it  was  necessary  for  a  proper  adjustment  of 
all  claims,  privileges,  and  liens,  that  the  possession  should  be  sur- 
rendered to  the  assignees,  to  be  subject  to  the  bankrupt  court. 
Tb«  lessor  contested  this  rule,  stated  his  own  rights  and  proceed- 
ings, and  claimed  possession  of  the  property  through  the  sheriff, 
for  the  purpose  of  selling  the  same  to  raise  the  amount  of  hia 
rent.  The  rule,  hbwever,  was  made  absolute,  "without,  so  far  as 
appeared,  any  other  proof  on  the  subject.  The  lessor  appealed, 
but  the  district  judge  would  not  allow  the  appeal,  and  there  was 
no  justice  of  this  court  at  that  time  (April  1868),  assigned  to  that 
circuit  to  whom  application  could  be  made.  The  lessor  thereupon 
filed  the  present  bill  for  an  injunction  to  prohibit  the  assignees 
from  proceeding  under  the  said  order  of  the  bankrupt  court,  and 
from  taking  possession  of  said  property,  and  for  a  decree  that  they 
be  directed  to  pursue  any  residuary  interest  of  the  bankrupt  in 
the  lessor^s  suit  in  the  District  Court  of  the  parish,  and  not  molest 
him  in  detaining  and  subjecting  the  property  to  the  payment  of 
his  rent,  and  for  further  relief.  Failing  to  obtain  a  preliminary 
injunction,  and  the  property  being  taken  and  sold  by  the  assignees, 
the  lessor  filed  a  supplemental  bill,  complaining  of  the  illegality  .of 
the  proceedings,  asking  for  a  review  of  the  same,  and  for  an  ac- 
count and  damages.  The  bill  and  supplemental  bill  set  out  tlie 
lease,  the  provisional  seizure,  the  proceedings  in  the  bankrupt 
court,  and  the  acts  of  the  assignees ;  and  complained  that  the 
lessor  was  injured  by  a  sacrifice  of  the  property ;  and  stated  that 
before  filing  the  original  bill  he  had  offered  the  assignees  a  bond, 
with  sufficient  sureties,  to  protect  any  persons  claiming  any  superior 
liens  to  his  on  the  property,  if  any  such  there  were,  which,  how- 
ever, he  denied. 

The  defendants,  in  their  answer,  alleged  that  the  lessees  had  a 
counter  claim  for  repairs  and  permanent  improvements,  and  that  a 
number  of  hands  employed  on  the  plantation  had  a  privilege  for 
their  wages  superior  to  that  of  the  lessor ;  but  no  proof  of  these 
facts  was  offered  in  the  case. 

•The  principal  allegations  of  the  complainant  were  proved,  and 
the  defendants  on  their  part  adduced  proof  to  show  that  they  had 
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acted  in  good  faith  under  the  orders  of  the  bankrupt  court,  and 
that  they  had  sold  the  property  fairly,  and  held  the  proceeds  for 
distribution,  according  to  the  rights  of  the  parties  in  due  course 
of  the  bankruptcy  proceedings. 

On  hearing,  the  bill  was  dismissed  for  want  of  jurisdiction, 
whereupon  coiUplainant  took  this  appeal. 

The  opinion  of  the  court  was  delivered  by 

Bradley,  J. — (After  stating  the  facts.) 

The  first  question  is,  whether  this  decree  was  rightly  made,  and 
it  is  to  be  solved  by  reference  to  the  second  section  of  the  bank- 
rupt act.  By  this  section  it  is  declared  that  the  Circuit  Courts 
"  shall  have  a  general  superintendence  and  jurisdiction  of  all  cases 
and  questions  arising  under  this  act;  and,  except  when  special 
provision  is  otherwise  made,  may,  upon  bill,  petition,  or  other 
proper  process,  of  any  party  aggrieved,  hear  and  determine  the 
case  as  in  a  court  of  equity."  By  a  subsequent  clause  of  the 
same  section  it  is  declared  that  said  courts  '^  shall  have  concurrent 
jurisdiction  with  the  Disti:ict  Courts  *  *  *  of  all  suits  at  law  or 
in  equity  *  *  by  the  assignee  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touching 
any  property,  or  rights  of  property,  of  said  bankrupt,  transferable 
to  or  vested  in  such  assignee.** 

The  first  clause  confers  upon  the  Circuit  Courts  that  supervisory 
jdrisdiction  which  may  be  exercised  in  a  summary  manner,  in 
term  or  vacation,  in  court  or  at  chambers,  and  upon  the  exercise 
of  which  this  court  has  decided  that  it  has  no  appellate  jurisdic- 
tion :  Morgan  v.  Thornhill,  11  Wall.  65. 

The  second  clause  confers  jurisdiction  by  regular  suit,  either  at 
law  or  in  equity,  in  the  cases  specified ;  that  is,  in  controversies 
between  the  assignee  and  persons  claiming  an  adverse  interest, 
touching  any  property  of  the  bankrupt. 

The  present  case  is  in  form  a  regular  bill  in  equity  ;  but  it  also 
asks  a  revision  of  the  action  of  the  District  Court  in  the  premises. 
As  an  original  bill  in  equity  it  cannot  stand,  if  the  District  Court 
had  jurisdiction  to  proceed  as  it  did ;  for  the  matter  was  already 
decided  in  that  court.'  As  a  bill  to  review  the  proceedings  and 
decision  of  the  District  Court,  it  was  a  very  proper  proceeding,  and 
ought  to  have  been  entertained  by  the  Circuit  Court.  The  revisory 
jurisdiction  of  the  Circuit  Court  may  be  exercised  by  bill  as  well 
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as  by  petition ;  and  as  this  bill  complains  of  the  action  of  the 
District  Court,  and  asks  for  a  review  and  reversal  thereof,  the 
Circuit  Court  erred  in  dismissing  it  for  want  of  jurisdiction.  But 
regarded  as  a  bill  of  review,  we  could  not,  according  to  our  decision 
in  Morgan  v.  Tkomhillj  entertain  an  appeal  from  the  decision  of 
the  circuit  court  in  the  case. 

The  appeal,  therefore,  must  be  dismissed,  unless  it  can  be  showi. 
that  the  District  Court  proceeded  without  jurisdiction.  If  this 
were  the  case,  then  the  bill  may  be  regarded  as  an  original  bill,  of 
which  the  Circuit  Court  clearly  had  jurisdiction,  and  the  appeal  to 
this  court  was  properly  taken. 

The  case  here,  then,  depends  on  the  question  whether  the 
District  Court  had  jurisdiction  to  proceed  by  rule  as  it  did.  The 
goods,  it  has  been  seen,  were  in  the  custody  of  the  sheriff,  under 
a  writ  of  provisional  seizure,  and  held  as  a  pledge  for  the  rent  of 
the  lessor.  The  seizure  had  been  made  before  the  bankruptcy. 
The  landlord  claimed  the  right  thus  to  hold  possession  of  them 
until  his  claim  for  rent  was  satisfied.  This  claim  was  adverse  tc 
that  of  the  assignee.  The  case  presented  was  one  of  conflicting 
claims  to  the  possession  of  goods  ;  and  the  sheriff  had  present  pos- 
session for  the  benefit  of  the  lessor.  Neither  the  sheriff  nor  the 
lessor  was  a  party  to  the  proceedings  in  bankruptcy.  No  process 
had  been  served  upon  them  to  make  them  such.  They  were  not 
before  the  court;  and  the  court  had  no  control  or  jurisdiction  over 
them. 

Under  these  circumstances  the  assignees  applied  for  and  obtained' 
from  the  District  Court,  a  rule  on  the  lessor  and  sheriff  to  deliver 
the  goods  to  them.  Had  the  court  authority  to  make  such  a  rule  ?" 
Could  such  a  rule  be  characterized  as  due  process  of  law? 

The  bankrupt  law  does  not  distinguish  in  what  cases  the  District 
Court  may  proceed  summarily,  and  in  what  cases  by  plenary  suit ; 
and  we  are  left  to  decide  the  question  on  the  general  principles 
that  affect  the  case.  The  second  section,  however,  in  conferring^ 
jurisdiction  on  the  Circuit  Courts,  uses  this  language :  "  Sn'uX 
Circuit  Courts  shall  also  have  concurrent  jurisdiction  with  the* 
District  Courts  of  the  same  district  of  all  suits  at  law  or  in  equity ^ 
which  may  or  shall  be  brought  by  the  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  interest,  or  by  such  personj 
against  such  assignee,  touching  any  property  or  rights  of  property 
of  said  bankrupt."     This  language  seems  to  indicate  that  where- 
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there  is  a  claim  to  an  adverse  interest  in  the  property,  a  suit  at 
law  or  in  equity  will  be  the  mode  of  redress  properly  resorted  to. 
The  eighth  section,  in  granting  appeals  and  writs  of  error  from  the 
district  to  the  circuit  court,  only  does  so  in  cases  in  equity  and  at 
law,  and  in  cases  where  the  claim  of  a  creditor  is  allowed  or  re- 
jected. If,  therefore,  adverse  claims  to  property  could  be  decided 
by  the  summary  action  of  the  District  Court,  not  only  would  the 
party  claiming  adversely  to  the  assignee  be  deprived  of  a  trial  by 
due  process  of  law,  but  be  would  be  without  appeal.  An  appeal 
was  in  fact  denied  in  this  case. 

We  think  that  it  could  not  have  been  the  intention  of  Congress 
thus  to  deprive  parties  claiming  property,  of  which  they  were  in 
possession,  of  the  usual  processes  of  the  law  in  defence  of  Uieir 
rights. 

The  subject,  in  one  of  its  aspects,  came  before  this  court  in  the 
case  of  Smith  v.  MoBon^  14  WaU.  419.  In  that  case  the  adverse 
claim  was  to  the  absolute  pi:operty  of  the  fund  in  dispute ;  not,  as 
in  this,  to  a  mere  lien,  and  to  possession  by  way  of  pledge  under 
the  lien ;  and  we  held  that  the  bankrupt  court  could  not,  by  a 
mere  rule,  make  the  adverse  daimant  a  party  to  the  bankruptcy 
proceedings  and  adjudge  his  right  in  a  summary  way,  but  that  the 
assignee  must  litigate  the  claim  in  a  plenary  suit,  either  at  law  or 
in  equity.  But  it  may,  with  some  plausibility,  be  said  that,  as  the 
property  in  this  case  is  conceded  to  be  in  the  bankrupt,  and  the 
question  has  respect  only  to  the  right  of  possession  under  the  lien, 
the  District  Court,  which  has  express  jurisdiction  of  the  "  ascer- 
tainment and  liquidation  of  the  liens  and  other  specific  claims  " 
on  the  bankrupt's  property,  might  properly  assume  control  of  the 
property  itself.  The  claim,  however,  is  to  the  right  of  possession, 
and  that  right  may  be  just  as  absolute  and  just  as  essential  to  the 
interests  of  the  claimant  as  the  right  of  property  in  tJie  thing 
itself,  and  is,  in  fact,  a  species  of  property  in  the  thing  just  at 
much  the  subject  of  litigation  as  the  thing  itself.  It  is  the  opinion 
of  the  court,  therefore,  that  the  case  is  not  substantially  different 
from  that  of  Smith  v.  Ma^on.  Besides,  it  has  another  point,  in 
common  with  that  case,  upon  which  a  direct  adjudication  was  made 
therein.  The  lessor  in  this  case  was.not  a  party  to  the  bankrupt 
proceeding ;  and  in  Smith  v.  Mason.yii'B  held  expressly  that  ^'  stran- 
gers to  the  proceedings  in  bankruptcy,  not  served  with  process, 
and  who  have  not  voluntarily  appeared  and  become  parties  to  such 
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litigation,  cannot  be  compelled  to  come  into*  court  unJer  a  petition 
for  a  rule  to  show  cause." 

The  court  is  of  opinion,  therefore,  that  the  District  Court  pro- 
ceeded without  jurisdiction  in  compelling  the  lessor  and  the  sheriff, 
under  a  rule  to  show  cause,  to  deliver  up  possession  of  the  goods 
in  question  to  the  assignees.  It  results  that  the  MU  in  this  case 
was  properly  filed  as  an  original  bill,  and  on  that  account  should 
not  have  been  dismissed  for  want  of  jurisdiction.  The  case 
should  have  been  heard  and  decided  upon  the  merits. 

We  are  then  brought  to  the  question  of  merits.  If  the  com- 
plainant had  no  right  to  hold  the  goods,  notwithstanding  his  claim 
to  hold  them,  in  an  action  at  law  against  the  assignee  he  could 
have  recovered  only  nominal  damages ;  and,  coming  into  a  court 
of  equity  for  redress,  and  praying  for  an  account  of  the  value  of  the 
goods,  and  for  damages,  if  it  turn  out  that  he  had  no  right  to  with- 
hold the  goods  from  the  possession  of  the  assignee,  the  court  would 
be  very  reluctant  to  compel  the  latter  to  place  the  value  of  the 
goods  in  his  hands  to  be  relitigated  in  another  suit.  A  court  of 
equity  having  got  possession  of  the  case  by  the  lessor's  own  act, 
must  proceed  to  decide  the  whole  merits  of  the  controversy. 

But  we  think  it  very  clear  that  the  complainant  had  a  right  to 
the  possession  which  he  claimed.  The  fourteenth  section  of  the 
bankrupt  act,  it  is  true,  vests  in  the  assignees  all  the  property  and 
estate  of  the  bankrupt,  **  although  the  same  is  then  attached  on 
mesne  process  as  the  property  of  the  debtor,  and  shall  dissolve 
any  such  attachment  made  within  four  months  next  preceding  the 
commencement  of  such  proceedings."  But  this  clause  evidently 
refers  to  those  cases  of  original  process  of  attachment,  which  only 
become  perfected  liens  by  the  judgment  which  may  ensue.  The 
lessor's  lien  for  rent  on  the  goods  of  his  tfenant  situate  on  the  pre- 
mises is  one  of  the  strongest  and  most  fevered  in  the  law  of  Loui- 
siana.    The  articles  of  the  civil  code  use  the  following  language : 

**  The  lessor  has  for  the  payment  of  his  rent  and  other  obliga- 
tions of  the  lease,  a  right  of  pledge  on  the  movable  effects  of  the 
lessee,  which  are  found  on  the  property  leased."     Art.  2675. 

"In  the  exercise  of  this  right  the  lessor  mrty  sei^e  the  objects 
which  are  the  subject  of  it  before  the  lessee  takes  them  away,  or 
within  fifteen  days  after  they  are  taken  away,  if  they  continue  to 
be  the  property  of  the  lessee,  and  can  be  identified."     Art.  2679. 

"  The  right  which  the  lessor  has  over  the  products  of  the  estate, 
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and  on  the  movables  which  are  found  on  the  place  leased,  for  his 
rent,  is  of  a  higher  nature  than  mere  privilege.  The  latter  is 
only  enforced  on  the  price  arising  from  the  sale  of  movables  to 
which  it  applies.  It  does  not  enable  the  creditor  to  take  or  keep 
the  eflfects  themselves  specially.  The  lessor,  on  the  contrary,  may 
take  the  effects  themselves  and  retain  them  until  he  is  paid." 
Art.  3185. 

When  the  rent  accrues,  or  even  before  it  is  due,  if  the  lessor 
apprehends  that  the  goods  may  be  removed,  he  may  have  a  writ 
of  provisional  seizure  to  the  sheriff,  who,  by  virtue  thereof,  takes 
possession  of  the  goods  and  sells  them  in  due  course,  as  soon  as 
the  court  has  recognised  the  amount  of  rent  for  which  they  are 
liable. 

Such  a  case  is  similar  to  that  of  an  execution,  in  reference  to 
which  it  has  been  properly  held  that  where  the  levy  is  made  before 
the  commencement  of  proceedings  in  bankruptcy,  the  possession 
of  the  officer  cannot  be  disturbed  by  the  assignee.  The  latter,  in 
such  case,  is  only  entitled  to  such  residue  as  may  remain  in  the 
sheriff's  hands  after  the  debt  for  which  the  execution  issued  has 
been  satisfied. ,  Such,  we  think,  were  the  relative  rights  of  the 
parties  in  this  case.  If  the  assignee  apprehended  that  the  sheriff 
would,  by  delay  or  negligence,  waste  the  goods  in  his  hands,  he 
could  either  apply  to  the  District  Court  of  the  parish  for  redress 
or  aid  in  the  premises,  or  perhaps  file  a  bill  in  equity  in  the  Cir- 
cuit or  District  Court  of  the  United  States. 

The  next  question  is,  what  relief  ought  to  be  given  to  the  com- 
plainant? 

The  goods  have  been  sold  by  tbe  assignees.  They  cannot  be 
returned  in  specie.  The  supplemental  bill  prays  that  the  assignees 
be  decreed  to  account  to  the  complainant  for  the  full  value  of  the 
property,  and  also  such  sum  of  money  as  he  might  be  entitled  to 
receive  by  reason  of  the  wrongful  acts  of  the  assignees  in  the 
premises,  and  for  further  relief.  The  bill,  it  must  be  remembered, 
was  originally  filed  for  an  injunction  to  prevent  the  assignees  from 
disturbing  the  complainant  in  his  possession  of  the  goods.  He 
was  not  in  laches  in  defending  his  rights.  He  is  clearly  entitled, 
under  the  circumstances  of  the  case,  to  the  full  value  of  these: 
goods,  clear  of  all  expenses,  whether  the  assignees  realized  that 
value  or  not  (limited,  of  course,  by  the  amount  of  rent  which  he 
is  entitled  to  be  paid) ;  and  also  to  all  the  taxable  costs  to  which 
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he  has  been  put  by  this  litigation.  As  to  any  damages  beyond 
that,  if  he  has  suffered  any,  we  think  that  he  ought  not  to  recover 
them  in  this  suit,  as  he,  or  the  sheriff  for  his  benefit,  had  an  option 
to  bring  an  action  of  trespass  for  damages,  instead  of  resorting 
to  a  court  of  equity  for  relief.  Damages  are  allowed,  it  is  true, 
in  certain  cases,  as  incidental  to  other  relief;  but  even  if  they 
could,  in  strictness,  be  awarded  in  this  suit,  we  do  not  think  that 
the  case  is  such  as  to  call  for  the  interposition  of  the  court  in 
directing  an  inquiry  as  to  damages. 

The  decree  must  be  reversed,  with  directions  to  the  court  below 
to  proceed  in  the  cause  in  conformity  with  this  opinion. 


Supreme  Court  of  Tennessee. 

J.  M.  HUDSON  ET  AL.  r.  S.  Y.  BINGHAM  bt  al. 

A  discharge  under  the  Bankrupt  Act  of  1867,  bv  a  Bankruptcy  Court  having 
jurisdiction,  when  properly  pleaded  in  bar  to  a  suit  in  a  state  court,  whether  of  law 
or  equity,  is  conclusive,  and  cannot  be  attacked  for  fraud  in  obtaining  it. 

A  material  fact  in  a  suit  either  at  law  or  in  equity  cannot  be  put  in  issue  by  a 
notice  that  it  will  be  contested  at  the  trial ;  it  must  bo  regularly  pleaded. 

This  was  a  bill  io  equity,  filed  by  complainants,  as  creditors  of  S.  Y. 
Bingham,  seeking  to  set  aside  two  deeds  conveying  tracts  of  land  to 
defendant,  Harris,  on  the  ground  that  they  were  made  to  hinder  and 
delay  the  creditors  of  Bingham,  and  were  therefore  fraudulent  and 
void.  The  defendants  answered,  denying  all  fraud,  and  insisting  on  the 
bona  fides  of  these  conveyances.  In  addition  to  this  denial,  Bingham, 
in  his  answer,  set  up  as  a  defence  to  a  recovery  on  the  debts  sought  to 
be  enforced,  his  discharge  in  bankruptcy,  granted  by  the  District  Court 
of  the  United  States  for  West  Tennessee. 

This  answer  was  filed  June  8th  1871,  and  on  December  12th  1871, 
complainants  caused  a  notice  to  be  served  on  said  Bingham,  and  filed  in 
the  cause,  that  on  the  hearing  in  the  Chancery  Court  at  Huntingdon, 
the  complainants  would  insist  that  the  discharge  in  bankruptcy  was 
invalid,  by  reason  of  a  fraudulent  withholding  of  a  true  statement  of 
the  property  and  assets  of  said  Bingham,  from  the  schedule  required  to 
be  filed  by  him  with  his  petition  for  bankruptcy,  and  other  acts  speci- 
fied in  the  Act  of  Congress,  which  might  have  been  urged  as  a  reason 
for  withholding  said  discharge  in  the  District  Court,  or  for  annulling 
said  discharge  within  two  years  after  its  date,  on  proper  proceedings,  as 
required  by  the  Bankrupt  Law  of  1867. 

The  opinion  of  the  court  was  delivered  by 

Freeman,  J. — Before  proceeding  to  discuss  the  main  question  de- 
|[)ated  so  earnestly  before  us,  it  is  proper  to  say  that  we  know  of  no  rul« 
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of  law,  or  of  practice  or  pleading  in  our  state  bj  which  a  material 
fact  involved  in  the  decision  of  a  case  in  the  Chancery  Court.,  can  be 
put  in  issue  upon  a  notice  given  to  a  party,  that  such  fact  will  be  con- 
tested on  the  hearing  of  the  cause.  The  defendant  had  presented  his 
defenoe  to  the  decree  sought  against  hira,  in  his  answer,  and  had  ten- 
dered therewith  the  evidence  of  such  defence^  complete  in  form,  and 
primd  facie  conclusive  in  his  favor  in  any  aspect  of  the  question — in 
the  form  of  the  record  of  a  decree  made  by  a  court  of  competent  and 
even  of  esclusive  jurisdiction  to  Adjudge  the  matters  purporting  to 
have  been  adjudged  by  that  decree.  We  need  but  say  that  the  notice 
referred  to  can  be  of  no  importance  in  this  case,  as  it  is  not  a  pleading, 
and  on  its  allegation  no  issue  has  been  or  could  be  made. 

The  case,  then,  presents  the  simple  question  as  to  whether,  when  a 
defendant  presents  by  way  of  defence  to  a  demand  sought  to  be  en- 
forced against  him,  in  a  state  court,  the  plea  of  a  formal  discharge  in 
bankruptcy,  the  complainant  in  a  case  in  the  Chancery  Court  can  defeat 
the  conclusive  effect  of  the  adjudication  in  the  bankrupt  proceedings, 
by  showing  by  proof  that  there  was  a  violation  of  the  requirements  of 
the  Bankrupt  Act  of  18G7,  in  withholding  a  full  statemcmt  of  his  pro- 
perty in  his  schedule  required  to  be  furnished  by  the  act  with  his  peti- 
tion, or  for  any  of  the  causes  set  down  in  said  act.  It  will  be  seen,  by 
this  statement  of  the  question,  that  we  must  look  to  the  proofs  and  not 
to  any  allegations  of  any  pleadings,  to  see  what  the  ground  of  attack  on 
the  validity  of  this  judgment  is — net  a  very  satisfactory  mode  of  investi- 
gating the  question,  to  say  the  least  of  it. 

Waiving  these  matters,  however,  we  proceed  to  examine  the  question 
pressed  on  our  attention  by  counsel.  We  may  say  that  a  majority  of 
the  court  have  in  at  least  two  cases,  one  at  Knoxville  and  the  other  at 
Nashville,  within  the  last  twelve  months,  adjudged  the  question  pre- 
sented, and  kid  down  the  rule  that  the  discharge  of  a  bankrupt  could 
not  be  attacked  collaterally  in  a  state  court  for  the  cause  referred  to ; 
but  inasmuch  as  the  case  is  earnestly  pressed  on  us,  we  review  the  ques- 
tion, premising  that  after  two  adjudications  of  the  question  in  which  it 
was  seriously  investigated,  we  ought  not  only  to  be  convinced  that  our 
former  views  were  erroneous,  but  that  they  were  clearly  so  injurious 
to  the  rights  of  parties  and  detrimental  to  sound  policy,  that  the  rule 
Khould  be  changed,  before  we  can  consent  to  overrule  our  own  deoisiona. 
In  order  to  a  proper  understanding  of  the  question  involved,  it  is  pro- 
per to  ascertain  with  some  distinctness  what  is  the  nature  and  character 
uf  the  proceedings  in  bankruptcy,  and  what  are  the  matters  involved  in 
huch  a  suit,  and  xrhut  the  character  of  the  jurisdiction  exercised  in  such 
proceeding  by  the  District  Court  of  the  United  States.  It  is  obvious 
that  the  proceeding  b  one  of  peculiar  character,  having  in  it  elements 
not  found  in  the  ordinary  proceedings  of  our  courts,  either  state  or 
i'eJeral.  The  character  of  this  proceeding  may  be  perhaps  better  seen 
by  considering  the  general  purpose  of  the  law  in  connection  with  the 
precise  provisions  of  the  Act  of  Congress  for  the  carrying  out  of  that 
purpose.  As  said  by  Mr.  Bump,  p.  172,  the  best  author  we  have  on 
this  subject  at  present,  **  The  great  object  of  all  bankrupt  or  insolvent 
laws  is  to  distribute  the  property  of  a  debtor,  who  is  unable  to  pay  his 
debts  in  full,  among  his  creditors  (and  we  may  add  among  aff  his  credit- 
ors), by  judicial  proceedings  in  which  all  may  be  heard,  and  to  discharge 
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his  property  afterwards,  or  at  least  his  person,  from  the  debts  owed  bj 
him  at  the  time  of  the  institution  of  such  proceedings/*  The  Bank- 
rupt L-J.W  of  1867  evidently  contemplates  this,  and  we  may  sum  tip  ita 
purpose  as  shown  by  its  various  provisions,  to  be  what  the  certificate  of 
discharge  on  its  face  purports  it  to  be,  as  prescribed  by  the  23d  section  of 
the  act,  a  decree  or  judgment  of  the  court  that  the  party  *'  be  for  ever 
discharged  from  all  debts  and  claims  which  by  said  act  are  made 
provable  against  his  estate,  and  which  existed  on  the  day  the  petition 
for  adjudication  was  filed/'  In  other  words,  taking  the  Bankrupt  Law 
of  18G7  in  its  full  scope,  the  proceeding  under  it  is  a  suit  by  the  party 
petitioning  (where  it  is  a  case  of  voluntary  bankruptcy),  against  all  his 
creditors,  with  certain  exceptions  named  in  the  act,  in  which  the  peti- 
tioner seeks,  by  the  judgment  of  the  District  Court  of  the  United 
States,  to  be  for  ever  discharged  from  all  his  debts,  which  are  provable 
against  his  estate  by  the  provisions  of  the  law  of  Congress,  and  which 
exist  at  the  time  of  filing  his  petition.  This  is  the  plain  and  well- 
defined  object  of  the  proceeding,  and  all  the  regulations  prescribed  in 
the  statute  for  the  conduct  of  the  suit  thus  commenced  are  intended 
to  effectuate  this  end,  and  at  the  same  time  give  such  creditors  who  are 
to  be  defendants  to  this  suit  ample  means  of  proving  their  claims,  and 
sharing  in  the  final  disposition  of  the  estate  of  the  bankrupt  pro  rata^ 
according  to  the  amount  of  their  debts.  In  order  to  carry  out  the  pur- 
p')se  of  the  law,  it  is  provided  that  the  petitioner  shall  annex  to  his 
petition  a  schedule  or  oath,  containing  a  full  and  true  statement  of  ail 
his  debts^  and  as  far  as  possible  to  whom  due,  with  the  place  of  resi- 
dence of  each  creditor,  if  known  to  the  debtor,  and  the  sum  due  from 
him — in  a  word,  a  full  list  of  the  parties  against  whom  the  suit  ii 
brought,  as  far  as  practicable  :  Sect.  11,  Act  of  1867. 

It  will  be  seen,  however,  from  this  and  other  provisions,  that  absolute 
accuracy  in  this  matter  is  not  required,  for  it  is  to  be  done  as  far  at 
practicable.  Notice  of  the  filing  of  this  application  or  petition  is  to 
be  published  in  such  newspaper  as  may  be  designated,  and  the  marshal 
is  under  an  order  provided  for  "  to  serve  written  or  printed  notice,  by 
mail  or  personally,  on  all  creditors  upon  the  Schedule  filed  with  th« 
petition,  or  whose  name  may  be  given  to  him  in  addition  by  the  debtor, 
which  notice  shall  specify,  among  other  things,  the  issuing  of  the 
warrant  in  bankruptcy  against  the  estate  of  the  bankrupt,  and  that  a 
meeting  of  the  creditors,  giving  name  and  residence  and  amounts,  so 
far  as  known,  to  prove  their  debts,  and  choose  an  assignee  of  the  estate, 
will  be  held  at  a  time  fixed  in  the  notice.  These  provisions  show  the 
character  of  the  proceeding  to  be  such  as  we  have  indicated,  and  that 
all  the  creditors,  so  far  as  known,  are  to  be  made  parties  by  actual 
notice,  and,  as  we  think,  the  publication  in  the  newspaper  was  clearly 
intended  to  apply  to  those  not  known,  or  whose  residence  was  not 
known.  This  being  the  character  of  the  proceeding,  the  judgment  of 
discharge  by  its  terms  is  an  adjudication  of  the  question  involved  in  the 
suit,  and  is  between  the  petitioner  and  all  the  defendants,  his  creditors, 
a  decree  binding  and  conclusive  on  all  who  are  made  parties  in  accord- 
ance with  the  provisions  of  the  act;  or,  in  the  language  of  the  decree 
of  discharge,  is  an  adjudication  that  **  he  is  discharged  from  all  debts 
and  claims  which  by  said  act  are  made  provable  against  his  estate, 
which  existed  at  the  commencement  of  the  suit.*'     In  this  view  of  the 
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question,  upon  a  principle  of  universal  recognition,  tlie  judgment  of  a 
court  of  competent  jurisdiction  is  conclusive  of  uU  matters  adjudged  as 
between    parties   to   that  suit,   and   cannot  be  ciilluterally  attacked   or 
questioned  before  any  other  tribunal.     We  need  cite  no  authority  for 
this  proposition.     It  is  axiomatic.    This  being  so,  it  follows  that,  unless 
the  complainants  can  show  that  they  are  excepted  from  the  operation 
of  this  rule  by  some  well-settled  principle  of  law,  the  decree  of  bank- 
ruptcy is  and  must  be  conclusive  as  to  them  as  to  their  debt,  it  being 
in   existence  at  the  commencement  of  the  bankrupt  suit,  and  a  debt 
provable  under  said  proceedings.     This  view  would  seem  conclusive  of 
the  question  on  principle,  but  the  case   is  still  stronger.     Under  the 
>Sankrupt  Law  of  1841, — which,  in  its  general  features,  was  precisely 
the  same  as  that  of  1867 — it  was  held  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Shawltan  v.  Wherritt^  7  How.  381  :  **  The 
public  notice  required  by  the  act  to  be  given  having  been  made,  the 
creditors  must  bo  treated  as  having  notice  of  the  proceedings,  and  an 
opportunity  to  make  objections  to  them,  and  having  neglected  or  refused 
so  to  do,  they  ought  not  to  be  allowed  to  impeach  them  collaterally,  as 
they  are  in  the  nature  of  proceedings  in  rem  before  a  court  of  record 
having  jurisdiction.     This  being  so,  it  is  well  settled  that  in  a  proceed- 
ing in  rem,  or  in  its  nature,  the  decree  is  conclusive  against  all  parties 
having  the  right  under  the  proceeding  to  control  the  decree.     This  is  a 
universal  principle,  with  no  exception,  so  fur  as  we  have  been  able  to 
•ee.     If  this  be  the  correct  view  of  the  question — and  being  by  the 
Supreme  Court  of  the  United  States  it  Is  conclusive  on  us — then  the 
question  before  us  does  not  admit  of  doubt,  and  the  decree  in   bank> 
ruptcy  is  conclusive  as  against  a  collateral  attack  on  it.     We  are  aware 
that  several  state  courts,  among  them  our  own,  held,  under  the  Act  of 
1841 ,  in  construing  the  clause  as  to  the  effect  of  the  discharge,  making  it 
subject  to  attack  in  our  courts,  that  it  might  be  avoided  by  showing 
fraudulent  concealment  of  property.     We  doubt  very  much  the  cor- 
rectness of  that  view  under  that  act.    It  suffices  to  say,  that  it  was  never 
so  held  by  the  Supreme  Coui't  of  the  United  States ;  and  the  principle 
laid  down  in  the  above  case  would  indicate  that  no  such  doctrine  would 
have  been  maintained  by  that  court  had  the  question  been  brought 
before  it.     However,  the  language  of  th'e  clause  as  to  the  effect  of  the 
discharge,  in  the  Act  of  1841  and  1867,  is  entirely  different,  and  does 
not  admit  of  the  same  construction,  as  we  shall  show  in  an  afterpart  of 
this  opinion. 

In  addition  to  the  above,  however,  the  conclusive  effect,  on  general 
principles,  of  such  a  decree  is  strengthened  by  the  fact  of  the  jurisdic- 
tion exercised  by  the  Federal  court,  and  the  exclusive  control  which  the 
Federal  government  has  over  this  peculiar  question  of  bankruptcy. 
Sect.  8  of  article  1  of  Constitution  of  United  States,  in  defining  the 
legislative  power  of  the  Federal  government  is,  among  other  things, 
•  The  Congress  shall  have  power  to  establish  a  uniform  rule  of  naturali- 
zation, and  uniform  laws  on  the  subject  of  bankruptcy  throughout 
the  United  States."  Since  the  great  leading  case  of  Sfnr^  v. 
Crowningnhietd^  4  Wh.  122,  decided  in  1819,  and  the  opinion 
of  Marshall,  Chief  Justice,  in  that  case,  it  has  been  settled 
with  almost  perfect  unanimity,  that  this  power  is  so  far  exclusive 
iu  the  Federal  government,  that  when  exercised  by  the  passage  t»f  a 
law  regulating  bankruptcies,  it  is  inconsistent   and   incompatible  with 
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the  exercise  of  a  similar  power  by  the  states.  Id  pursuance  of  this 
view,  it  is  settled  beyond  dispute,  by  an  overruling  weight  of  adjudica- 
tion, both  state  and  Federal,  that  the  moment  a  bankrupt  law  of  the 
United  States  goes  into  operation,  all  state  insolvent  laws,  become  in- 
operative and  are  suspended :  See  case  oiRvynoUJs,  8  ii.  I.  485,  where  the 
coses  on  this  question  are  cited.  This  being  so,  it  is  cloar  that  the  juris- 
diction of  the  District  Courts  of  the  United  States  over  the  whole  question 
of  bankruptcy,  is  exclusive,  as  being  the  exercise  of  a  power  granted  to 
the  Federal  government  alone,  and  the  administration  of  a  remedy  given 
or  suit  brought  in  pursuance  of,  and  under  a  statute  of  the  United  States, 
which  DO  state  court  can  be  called  on  to  administer,  and  over  which  it 
has  no  control.  The  power  conferred  by  the  Constitution  on  Congress 
un  the  subject  of  bankruptcy,  has  been  exercised  by  that  body  in  the 
passage  of  the  Act  of  1867,  and  the  machinery  for  carrying  out  its  pur- 
pose has  been  confided  exclusively  by  Congress  to  the  courts  of  its  own 
government,  as  was  proper  should  be  done.  In  this  view  of  the  cane, 
tj  hold  that  the  decree  of  courts  having  this  exclusive  jurisdictioo 
could  be  set  aside  by  a  collateral  attack  on  them,  and  proof  of  matters, 
which  if  shown  in  the  suit  in  those  courts  would  have  prevented  the 
decree  from  being  rendered,  would  be  so  far  in  violation  of  all  principle, 
that  we  opine  no  judicial  mind  would  entertain  it  as  a  serious  proposi- 
tion for  a  single  moment.  To  the  state  court  this  decree  of  the  Federal 
courts  stands  as  the  decree  of  a  tribunal  having  complete  and  exclusive 
jurisdiction  over  the  whole  question  to  settle  and  adjudge  all  matters 
involved  in  the  proceeding,  and  unless  void  on  its  face  it  can  never  be 
attacked  or  disregarded.  In  such  cases  the  regularity  of  the  proceed- 
ings is  presumed,  jurisdiction  confers  the  power  to  render  the  judgment, 
and  no  irregularity  in  the  forms  of  proceeding  will  affect  its  validity, 
and  it  is  binding  until  set  aside  in  the  court  in  which  it  was  rendered  : 
DoUon  V.  Fierce,  12  Now  York  156;  Klnnter  v.  Kinnier^  45  Id. 
53o,  and  cases  cited.  This  being  so,  and  in  connection  with  the 
other  principles  we  have  laid  down,  it  is  beyond  question,  that  the  de- 
cree ot'  the  District  Court  is  conclusive  on  general  principles,  unless  the 
power  is  given  to  a  state  court  by  the  act  itself  to  declare  it  inconclusive 
und  void,  or  unless  by  the  law  of  Congress,  it  is  not  made  conclusive  in  its 
effect,  as  in  case  of  other  decrees  and  judgments  of  courts  of  general 
jurisdiction. 

We  proceed  now  to  examine  the  law  of  Congress  itself,  to  see  what 
is  the  effect  of  this  discharge  in  bankruptcy  by  its  provisions  ?  It 
must  be  remembered  that  the  law  of  Congress  is  directed  to  the  action 
of  the  Federal  courts,  contemplates  proceedings  in  them,  and  prescribes 
the  mode  of  their  action  exclusively.  That  Congress  by  virtue  of  its 
[  exclusive  control  over  the  whole  question,  has  the  power  to  declare  the 
effecToTthe  discharge  which  shall  be  granted  by  the  decree  of  its  courts, 
is  not  questioned  by  any  one.  We  turn  to  the  language  of  the  law  ^ 
to  see  what  that  effect  is,  as  declared  by  the  Federal  legislature  which 
enacted  the  law  :  By  sect.  34  of  the  act  of  1867,  it  is  provided :  "  that  a 
discharge  duly  granted  under  this  act,  shall,  with  the  exceptions  afore- 
said, release  the  bankrupt  from  all  debts,  claims,  liabilities  and  demands 
which  were  or  might  have  been  proved  against  his  estate  in  bankruptcy, 
and  may  he  pleaded  by  a  simple  averment,  that  on  the  day  of  its  date, 
such  discharge  was  granted  to  him,  setting  the  same  forth  in  hsec  verba 
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as  a  full  and  complete  bar  to  all  suits  brought  on  any  such  debts,  claims, 
liabilities  or  demands,  and  the  certificate  shall  be  conclusiTe  eyidence 
in  I'avor  of  such  bankrupt  of  the  /act  and  the  regularity  of  such  dis- 
charge," that  is,  that  the  .decree  has  been  rendered,  and  the  proceed- 
ings were  regularly  conducted.  This  portion  of  the  section  admits  of 
but  one  construction,  and  makes  the  discharge  in  accordance  with  gene- 
mi  provisions  of  law,  conclusive  as  in  other  judgments  and  decrees  of 
courts  of  competent  jurisdiction.  It  applies  to  the  effect  of  this  dis- 
charge in  any  and  all  courts,  where  the  party  may  be  sued  or  impleaded 
to  recover  and  enforce  such  debts,  for  it  provides  holv  it  shall  be 
pleaded  in  defence  to  such  suits,  and  its  effect  in  such  cases,  where  the 
ehiims  are  sought  to  be  enforced  by  such  a  suit.  This  feature  of  this 
cUuse  we  think  has  been  overlooked  generally  in  the  discussiou  we 
have  seen  as  to  the  effect  of  the  discharge;  that  is,  the  fact  that  this 
clause  applies  specifically  to  the  effect  that  shall  be  given  to  the  dis- 
charge by  any  and  all  courts  in  which  suits  should  be  brought  to  enforce 
any  debts  which  were  or  might  have  been  proved  against  the  estate  of 
the  bankrupt  in  the  bankruptcy  suit.  It  makes  the  discharge  conclu- 
sive as  a  plea  in  all  such  cases,  if  language  can  do  so,  and  to  this  effect 
in  such  suits  there  is  no  exceptionable  provision  in  the  statute.  Then 
follows  a  proviso,  however,  for  the  benefit  of  such  creditors,  in  this  lan- 
guage :  **  Always  provided,  that  any  creditor  or  creditors  of  said  bank- 
rupt, &o.y  who  shall  see  fit  to  contest  the  validity  of  said  discharge,  on 
the  ground  that  it  was  fraudulently  obtained,  may  at  any  time  within 
two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it,  to 
.set  aside  and  annul  the  same.''  It  then  goes  on  to  regulate  the  mode  of 
procedure  in  such  cases,  and  what  judgment  shall  be  rendered  by  the 
court.  It  further  provides,  that  if  the  fraudulent  acts  alleged  are  not 
proved,  or  if  the  court  shall  find  that  they  were  known  to  the  creditor 
before  the  discharge  granted,  the  judgment  shall  be  rendered  in  favor 
of  the  bankrupt,  and  the  validity  of  his  discharge  shall  not  be  affected. 
Here  is  a  mode  of  attacking  the  validity  of  a  discharge  and  having  it 
annulled,  provided  by  the  act  itself,  by  which  the  previous  conclusive 
effect  of  the  discharge,  given  by  the  first  part  of  the  section,  is  or  may  be 
avoided.  It  is  not  provided,  however,  as  we  are  called  on  to  decide  here, 
that  notwithstanding  this  conclusive  effect,  provided  for,  it  nevertheless 
may  be  shown  to  have  been  fraudulently  obtained  in  all  cases  when  in- 
terposed by  plea  in  accordance  with  the  statute,  nor  that  this  may  be 
shown  by  proof  to  avoid  the  conclusive  effect  of  such  discharge.  That 
this  was  not  intended  to  be  done  is  strengthened  by  the  fact  that  the 
Congress  of  the  United  States  had  passed  several  similar  laws  bef(»re 
this,  which  had  been  administered  and  construed  by  the  courts  of  the 
country.  The  last,  passed  in  1841,  had  a  provision  that  was  in  precise 
accord  with  the  views  maintained  by  counsel  in  this  case,  tt  was  as 
follows  :  "  Such  discharge,  when  duly  granted,  shall  in  all  courts  of 
justice,  be  deemed  a  full  and  complete  discharge  of  all  debts,  &c., 
which  are  provable  under  this  act,  and  shall  and  may  be  pleaded  as 
full  and  complete  bar  to  all  suits  brought  in  any  court  or  judicature 
whatever,  and  the  same  shall  be  conclusive  evidence  of  itself  in  favor 
of  such  bankrupt,  unless  the  same  shall  be  impeached  for  some  fraud  or 
wilful  concealment  by  him  of  his  property,  &c.,  contrary  to  the  provi- 
sions of  this  act/'     The  proviso  here  is  for  impeaching  it  in  all  courts, 
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or  was  80  canstruod,  but  in  Act  of  1867  is  for  annulling  it  only  by  tbe 
proceeding  there  given.  This  provision  is  entirely  different  in  its  terms 
and  purpose  from  the  Act  of  1867,  and  unless  yre  hold  that  the  latter 
act  by  the  use  of  different  language,  definitely  and  clearly  expressing  a 
contrary  purpose,  intended  to  provide  for  the  same  thing  as  the  Act  of 
1841,  we  must  conclude  no  such  effect  was  intended,  as  contended  for 
in  this  case.  The  debates  in  Congress  show,  we  believe,  that  the  pur- 
pose was  as  we  have  construed  it,  and  to  establish  a  different  rule  from 
that  of  the  Act  of  1841. 

Several  other  sections  of  the  Bankrupt  Law  are  referred  to,  how- 
ever, as  sustaining  the  views  contended  for,  some  of  which  we  notice. 
1st.  The  2 1st  section  is  urged,  which  in  the  first  clause,  only  pro- 
vides that  no  creditor  proving  his  debt  or  claim,  shall  bo  allowed  to 
luaintain  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
sliall  be  deemed  to  have  waived  all  right  of  action,  &c.  Without  crit- 
ically examining  this  clause,  we  need  but  say,  that,  taken  in  connection 
with  the  balance  of  the  section,  it  has  no  application  whatever  to  the 
effect  of  a  discharge,  but  only  to  the  right  to  prosecute  or  bring  suits 
agiiinst  the  bankrupt  during  the  pendency  of  the  bankrupt  proceed- 
ings, as  is  shown  by  subsequent  parts  of  the  section  providing  for  such 
suits  being  continued  by  leave  of  the  Bankrupt  Court  to  the  point 
of  a  judgment,  and  then  the  debt  proven  against  the  bankrupt's  estate. 
The  construction  contended  for  by  the  counsel  would  involve  the 
absurd  conclusion,  that  the  whole  effect  of  the  bankrupt  proceedings 
ml<;ht  be  avoided  at  tbe  option  of  any  and  every  creditor,  by  a  simple 
refusal  to  prove  his  debt.  If  this  was  the  true  construction  of  the  law, 
then  it  would  render  its  provisions  entirely  nugatory,  for  no  creditor 
under  such  circumstances  would  ever  come  in,  but  only  wait  and  take 
his  chances  by  diligence  to  secure  his  own  debt  in  his  own  way,  and  not 
to  share  in  distribution  of  assets  of  his  creditor  pro  raid  with  all  his 
other  creditors.  Such  would  be  the  result  of  the  proposition  of  counsel  in 
this  case  which  is,  **  that  a  creditor  who  has  not  proven  his  debt  may 
bring  his  suit  in  any  court  of  law  or  equity,  notwithstanding  t^e  dis- 
charge granted,  the  section  applies  only  to  the  bringing  or  prosecuting 
suits  pending  the  proceedings,  any  one  may  bring  suits  after  the  dis- 
charge, and  the  law  does  not  interfere  to  prevent  it.  and  he  may  have 
a  judgment,  if  the  bankrupt  chooses  to  waive  the  benefit  of  his  discharge, 
and  not  interpose  it  for  his  protection.  But  if  he  pleads  it,  then  the 
law  8:iys  it  shall  be  a  complete  bar  to  all  suits  brought  on  such  debts  as 
'•  were  proven  or  might  have  been  proven  against  the  bankrupt's  estate.** 
We  may  dispose  of  these  arguments  by  reference  to  the  general  provi- 
sions of  sect.  29,  which  furnish  the  strongest  support  to  the  views  main- 
tained. This  section  is  the  one  which  provides  for  granting  the  dis- 
charge, fixes  the  time  when  it  shall  be  granted,  the  notice  to  be  given 
to  creditors,  and  the  terms  on  which  the  court  shall  grant  it.  It  pro- 
vides  alone  for  the  action  of  the  District  Court  in  proceeding  in  bank- 
ruptcy, and  has  no  reference  to  suits  brought  after  the  discharge,  or 
suits  to  enforce  claims,  which  were  proven  or  might  have  been  proven 
agtiinst  the  estate — as  sect.  34  does.  It  says  to  the  Bankrupt  Court,  no 
discharge  shall  be  granted,  or  if  granted  valid,  in  certain  cases,  or  on 
certain  facts  being  shown  to  said  court,  and  in  conclusion  of  the  section, 
requires  the  bankrupt  to  take  an  oath,  that  he  has  not  done  or  been 
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privy  to  any  act,  matter  or  thing  specified  in  this  act  as  a  ground  for 
withholding  the  discharge,  or  as  invalidating  it,  if  granted.  The  next 
section  30,  provides  that  no  person  shall  be  granted  a  discharge,  who 
had  previously  been  discharged  under  this  act,  except  under  certain 
condiiions. 

Ihe  olst  section  then  provides  for  any  creditor  opposing  the  dis- 
fhargc,  tiling  his  specifications  in  writing  of  the  grounds  of  his  opposi- 
tion, and  for  the  court  ordering  any  question  of  iact  so  presented  to  be 
tried  at  any  session  of  the  court.  The  32d  section  then  enacts  that  if  it 
shall  appear  to  the  court  that  the  bankrupt  has  in  all  things  conformed 
to  his  duty  under  the  act,  and  that  he  is  entitled  to  receive  his  dis- 
charge from  all  his  debts,  with  the  exceptions  specified,  the  court  shall 
grant  him  the  certificate  which  is  provided  for,  and  which  we  have 
quoted.  ^It  is  obvious  from  this  summary  of  the  sections  and  their 
provisions,  that  they  are  all  intended  to  be  brought  into  operation,  and 
bear  on  the  question  of  granting  the  discharge  by  the  coui-t,  and  pro- 
vide for  proceedings  to  be  had  befoi*e  the  same  is  granted.  Then  follows 
after  the  form  of  the  discharge,  the  provision  section  33,  exempting 
cartain  debts  from  the  effect  of  the  discharge  so  granted;  and  then  the 
section  which  we  have  before  quoted  and  commented  on,  as  to  the  con- 
clusive effect  of  the  discharge  in  cases  where  suits  are  brought  on  debts 
proven  or  provable,  and  the  proviso,  giving  the  only  means  of  defeating 
or  avoiding  this  conclusive  bar,  thus  provided  by  the  state,  against  such 
suits.  This  proviso  contains  the  only  provision  of  the  law  of  Congress 
by  which  this  conclusive  effect  is  to  be  prevented  on  such  debts,  and 
that  is  by  having  the  decree  granting  it  annulled  and  set  aside  on  pro- 
C3edings  regularly  instituted  for  the  purpose,  within  two  years  from  the 
time  of  granting  it.  It  will  be  further  seen  from  the  language  of  the 
s.}Ction  immediately  preceding  the  discharge,  that  the  court  is  required 
t»  then  adjudicate  the  question,  as  to  whether  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  this  act,  and  in  view  of  this  inves- 
tigation is  entitled  to  his  discharge.  In  addition  the  discharge  itself 
recites  the  fact  on  its  face,  that  the  party  has  been  duly  adjudged  a 
bankrupt,  and  appears  to  have  conformed  to  all  the  requirements  of  law 
in  that  behalf,  and  therefore  it  is  ordered  by  the  court  that  he  be  for 
ever  discharged  from  all  debts,  &o.  So  that  it  appears  clearly  that  the 
act  contemplates  all  these  facts  to  have  been  investigated  and  adjudged 
by  the  discharge.  This  would  have  been  conclusive  on  all  creditors 
having  proven,  or  who  had  provable  debts,  on  general  principles  ;  there- 
fore the  subsequent  section  removes  this  difficulty  by  defining  the  effect 
of  this  discharge,  and  providing  how  it  may  be  defeated  by  proceeding 
instituted  for  the  purpose  within  two  years.  This,  it  seems  to  us,  is  the 
plain,  obvious  construction  of  the  statute,  when  closely  examined,  and 
harmonizes  it  with  the  nature  of  the  proceeding,  and  general  object  and 
purpose  of  all  such  laws,  and  especially  with  the  whole  purview  of  the 
whole  Act  of  1867. 

Such  has  been  the  almost  uniform  holding  of  all  the  courts  before 
which  this  question  has  come.  They  have  uniformly,  with  but  one 
exception  only  which  we  have  seen,  in  Connecticut,  held  that  the 
authority  to  declare  a  discharge  void  in  a  state  court,  is  incouipatible 
with  the  jurisdiction  conferred  on  the  Federal  District  Courts  on  this 
subject,  and  we  think  on  the  soundest  reasons.     See   Corey  v.  Rip- 
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fey,  57  Maine  69;  Oates's  Ailmr  v.  Parish.  47  Ala.  157.  Mr.  Bump, 
in  his  work  on  Bankruptcy,  p.  248,  sajs  this  is  the  sounder  view  of  the 
question.  He  says :  "  the  power  conferred  on  the  Court  of  Bank- 
ruptcy to  annul  a  discharge  is  exclusive,  and  the  discharge,  like  any  other 
judgment,  cannot  be  impeached,  when  brought  in  question  in  a  collateral 
action  by  any  party  who  has  been  properly  notified  of  the  pendency  of 
the  proceedings  in  bankruptcy.  The  statute,  it  is  true,  declares  in  sec- 
tion 29  that  the  discharge,  if  granted,  shall  not  be  valid  if  the  bank- 
rupt has  committed  any  of  the  acts  which  would  constitute  valid  grounds 
fur  withholding  it ;  but  this  evidently  contemplates  the  means  subse- 
quently provided  for  annulling  it."  If  this  were  not  so,  he  adds,  **  it 
would  be  idle  to  summon  creditors  into  a  special  court  to  set  up  objec- 
tions which  could  be  alleged  and  tried  equally  as  well  in  any  court. 
There  must,  moreover,  be  an  end  of  litigation,  a  time  beyond  which 
contains  facts  canuot  be  contested.  The  necessity  of  meeting  and  con- 
testing them  in  every  court  in  which  the  discharge  may  be  pleaded  is 
a  hardship  Congress  never  intended  to  impose  upon  the  bankrupt,  and 
is,  moreover,  so  flagrantly  unjust  and  contrary  to  all  the  ordinary  prin- 
ciples of  jurisprudence,  that  nothing  but  the  imperative  demand  of  the 
statute  could  justify  or  warrant  such  a  construction."  This  view  of  the 
question  is  certainly  one  having  great  force  of  reason  in  it.  In  addi- 
tion, we  add  other  reasons,  which  wo  think  strengthen  this  conclusion. 
It  seems  to  us  that  such  a  power  would  be  inconsistent  with  the  exclu- 
sive jurisdiction  of  the  whole  subject  by  the  Federal  government  and 
render  such  a  discharge  and  decree  of  these  courts,  in  many  if  not  in 
most  oases  a  burden  and  a  snare,  rather  than  a  relief  to  a  debtor.  He 
goes  into  a  court  of  exclusive  jurisdiction  and  prosecutes  his  suit  with 
effect  to  a  decree  discharging  him  from  his  debt,  but  this  only  proves  a 
delusion  in  the  construction  contended  for,  by  exposing  him  to  have 
the  whole  question  of  its  validity  to  be  retried  at  suit  of  any  fretted 
creditor,  who  may  choose  to  harass  a  despised  bankrupt,  and  thus,  after 
a  solemn  decree  of  this  court,  if  he  has  a  thousand  creditors,  each  one 
of  them  may  sue  him,  and  attack  the  validity  of  the  decree,  it  may  be 
many  years  afterwards,  when  his  witnesses  are  dead,  or  he  dead,  his 
personal  representative  who  knows  nothing  of  the  facts,  be  sued  on  the 
ground  that  some  article  of  property  he  was  supposed  to  own  was  not 
delivered  up  in  his  schedule  or  some  one  of  the  requirements  of  the 
law  not  complied  with,  and  this  in  the  face  of  the  decree  of  the  court 
adjudging  that  he  had  conformed  to  his  duty  in  all  the  requirements  of 
the  law  at  the  time. 

Again,  he  may  have  had  the  very  grounds  urged  against  his  discharge 
by  one  creditor  then  under  the  provision  of  the  law,  and  the  matter  been 
decided  in  his  favor,  or  it  may  have  been  attempted  to  annul  his  dis- 
charge within  the  two  years  by  another,  and  the  court  may  have  decided 
in  that  issue  again  in  his  favor,  yet  in  this  view  another  creditor,  who 
had  not  chosen  to  prove  his  claim,  might  still  require  him  to  try  the 
same  question  over  again.  Further  than  this,  his  discharge  may  have 
been,  under  this  view  of  the  law,  contested  and  declared  void  by  a  state 
court,  within  the  two  years,  and  yet  on  proceedings  instituted  under  the 
statute  by  other  creditors  in  the  district,  having  full  jurisdiction  over 
the  whole  question,  it  may  have  been  adjudged  valid,  and  not  subject 
to  be  annulled  for  the  causes  stated.  Which  judgment  is  to  be  held  cor- 
rect, and  which  shall  relieve  him  from  his  embarrassment?     N^nr  can 
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tell.  In  a  word  this  view  of  the  law  enables  the  state  courts,  having  no 
jurisdiction  over  the  original  question,  to  practically  nullify,  if  they 
choose,  the  effect  of  the  adjudication  of  the  courts  of  the  United  States, 
having  exclusive  jurisdiction  over  the  whole  subject,  and  as  we  have 
said  is  incompatible  with  the  powers  granted  to  the  Federal  Government 
to  grant  a  discharge  in  bankruptcy,  because  it  enables  the  courts  of  neat 
forty  states  to  nullify  and  render  it  inoperative.  Truly,  no  such  con- 
struction ought  to  be  given  to  the  Act  of  Congress  unless  its  terms  im- 
peratively demanded  it,  and  wc  think  we  have  shown  that  they  neither 
demanded  it,  nor  even  fairly  admitted  of  it,  when  fairly  considered  and 
construed.  This  view  of  the  question  is  in  accordance  with  well  settled 
principles,  applied  in  all  other  cases  of  construction  of  statutes.  The 
whole  bankrupt  proceeding  is  one  under  a  statute  of  the  United  States. 
The  powers  exercised  and  the  remedies  provided,  in  the  language  of 
the  Supreme  Court  of  Maine  in  Corey  v.  Rvpky^  are  given  by  the  sta- 
tute.  The  impeaching  tribunal  is  specified  by  the  statute,  and  its  mode 
of  proceeding  pointed  out,  and  this  designation,  on  well  settled  princi- 
ples of  interpretation,  forms  a  part  of  the  remedy  and  excludes  all 
others.  For  which  the  court  cite  numerous  cases,  which  might  be  added 
to  indefinitely,  if  deemed  necessary. 

The  case  of  Dudley  v.  Mayhew,  8  N.  Y.  11,  is  a  case  precisely  in 
point,  in  which  the  authorities  will  be  found  collected,  and  the  reasoning 
given,  and  which  settles  the  principles  laid  down  beyond  all  dispute. 
We  therefore  hold  that  the  discharge  granted  by  the  District  Court, 
having  jurisdiction  over  the  person  and  estate  of  the  bankrupt,  is  con- 
clusive as  a  bar  to  all  suits  commenced  in  state  courts,  when  interposed 
by  plea  as  provided  in  the  statute,  so  far  as  any  attack  can  be  or  shall 
be  attempted  to  be  made,  by  alleging  fraud  in  obtaining  it,  by  with- 
holding assets,  or  other  cases  specified  in  the  statute,  for  which  the 
statute  has  provided  the  remedy  by  authorizing  the  discharge  to  be 
annulled  by  the  proceedings  therein  pointed  out.  We  have  twice  be- 
fore had  occasion  to  examine  this  question,  and  have  again  given  it  a 
careful  review,  because  of  its  importance  and  the  urgency  of  counsel ; 
and  we  feel  no  question  as  to  the  soundness  of  the  conclusion  at  which 
we  have  arrived.  The  result  is  that  the  Chancellor's  decree  on  this 
subject  is  correct  and  must  be  affirmed. 

The  earlier  decisions  upon  the  import-  been  fraudnlcntly  omitted  from  the  schc- 
ant  question  discussed  in  the  foregoing  dale  and  the  creditor  thus  prevented  from 
opinion  were  Against  the  conclusiveness  getting  notice  of  the  bankruptcy  pro- 
of the  discharge.  In  BeardsUy  v.  Hall,  ceodings,  he  was  a  stranger  to  them  and 
36  Conn.  270(1869),  it  was  held,  with-  not  estopped  from  contesting  the  di-s- 
iiiU  much  discussion  of  principles  or  of  charge. 

the  details  of  the  Bankrupt  Act^  that  The  later  and  probably  better  opinion, 
the  discharge  could  be  attacked  for  fraud  however,  is  in  favor  of  the  absolute  con- 
in  its  procurement,  in  any  court  where  clusivenessof  the  discharge  in  all  actions 
it  was  set  up  as  a  defence.  To  the  same  except  the  direct  proceeding  to  annul  it, 
eflect  are  Perkins  v.  Gay,  3  Bank.  Reg.  P^n  by  the  act:  Corey  v.  Ripley,  57 
189  (1870),  in  the  Superior  Court  of  ^e.  69  ;  Ocean  Nat,  Bank  v.  Alcottj  46 
Cincinnati,  and  Batchelder  v.  Law,  48  N.  Y.  12;  Oates  v.  Parrish,  47  Ala. 
Vt.  662  (1 871 ),  in  which  case  Wheeler,  157,  and  the  unreported  case  of  Parkier 
J.  delivered  a  strongly  reasoned  opinion,  "^'  ^tvood,  in  the  Supreme  Court  of  New 
taking?  the  ground  that  where  a  debt  had  Hampshire,  ante,  p.  530.      j:  T.  M. 
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It  is  not  necessary  in  order  to  make  dying  declarations  admissible  in  evidence, 
that  the  declarant  should  state  everything  constituting  the  ren  gesta  of  the  subject 
of  his  statement,  but  only  that  his  statement  of  any  given  fact  should  be  a  full  ex- 
pression of  all  that  he  intended  to  say  as  conveying  his  meaning  as  to  such  fact. 

When  the  facts  proved  on  the  part  of  the  prosecution  show  that  the  respondent 
claimed  to  do  the  act  resulting  in  death  to  the  assailant  in  self-defence,  the  burden 
of  proof  rests  from  the  first  upon  the  prosecutor  to  show  beyond  reasonable  doubt 
that  the  act  was  criminal. 

It  is  error  for  the  court  to  have  any  communication  with  the  jury  after  a  case 
has  been  submitted  to  them)  and  while  they  have  it  under  consideration,  except  in 
open  court. 

It  is  also  error  for  the  OOiurt  to  famish  the  jury  a  copy  of  the  statutes  of  the 
state  while  they  are  out  of  court  deliberating  upon  their  verdict,  that  they  may 
read  certain  provisions,  designated  by  the  court,  touching  the  case  under  consider- 
ation. 

The  idea  embraced  in  the  expression  that  a  man's  house  is  his  castle,  is  not  that 
it  is  his  property,  and  that,  as  such,  he  has  the  right  to  defend  and  protect  it  by 
other  and  more  extreme  means  than  he  might  lawfully  use  to  defend  and  protect 
his  shop,  his  office  or  his  barn.  The  sense  in  which  the  house  has  a  peculiar  im- 
munity, is  that  it  is  sacred  for  the  protection  of  his  person  and  of  his  family.  An 
a:»sault  on  the  house  can  bo  regarded  as  an  assault  on  the  person  only  in  case  the 
purpose  of  such  assault  be  injury  to  the  person  of  the  occupant,  or  members  of 
his  family,  and  in  order  to  accomplish  this,  the  assailant  attacks  the  castle  in  order 
to  reach  the  inmate.  In  this  view  it  is  settled  that,  in  su<'b  '■ase,  the  inmate  neeil 
not  fiee  from  his  house  in  order  to  escape  injury  by  the  assailant,  but  he  may  meet 
him  at  the  threshold,  and  prevent  him  from  breaking  in  by  any  means  rendered 
necessary  by  the  exigency  ;  and  upon  the  same  ground  and  reason  that  one  may 
defend  himself  from  peril  of  life,  or  great  bodily  harm,  by  means  fatal  to  the  as- 
sailant, if  rendered  necessary  by  the  exigency  of  the  assault. 

On  exceptions  from  the  County  Court  of  Franklin  county.  Defendant 
was  indicted  for  manslaughter.  In  May,  1871,  the  prisoner,  nineteen 
years  of  age,  was  living  with  his  wife,  mother  and  sister  in  a  tenement 
house  in  the  village  of  St.  Alhans.  Affcer  he  had  gone  to  bed,  Flanders 
and  Watson,  somewhat  intoxicated,  went  to  the  house  and  rapped  at  the 
door.  Defendant  raised  a  chamber  window  and  asked  them  what  they 
wanted,  and  they  said  they  wanted  to  come  in..  Talk  went  on  between 
them,  respondent  telling  them  they  should  not  come  in,  and  they  in- 
sisting that  they  would,  and  growing  more  violent,  using  abusive  epi- 
thets and  swearing  at  him,  and  threatening  to  smash  in  the  door.  l-l4i 
told  them  if  they  did  not  go  away  they  would  be  made  to  go — they 
replying  that  he  could  not  scare  them,  and  if  he  would  come  down  they 
would  break  in  his  head — and  repeatedly  threatening  to  smash  in  the 
door.  One  of  them  threw  a  brick  or  stone  through  the  window.  One 
started  towards  the  door;  whereupon  the  respondent  went  to  another 
room  and  got  a  gun  which  was  loaded  with  sho^  and  put  the  barrel  on 
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the  window-sill  and  fired,  when  Watson  and  Flanders  ran  away.     Flan 
ders  died  of  wounds  received  from  the  shot. 

The  foregoing  summary  is  what  in  substance  the  evidence  on  part 
of  the  respondent  tended  to  prove.  Respondent  testified  that  he  fired 
to  the  ground,  and  his  object  in  firing  was  not  to  hit  them  but  to  scare 
them  away. 

A  witness  for  the  prosecution;  to  prove  the  dying  declarations  of 
Flanders,  testified  that  he  saw  him  after  he  was  shot;  that  in  answer  to 
inquiries,  he  made  statements  concerning  the  occurrence  connected  with 
the  shooting ;  that  he  was  so  weak  that  witness  could  not  get  a  full  or 
detailed  statement  of  the  affair  from  him  ;  that  he  only  got  detached 
st'itement-s  in  the  intervals  between  spells  of  vomiting  ;  that  he  to»ik 
liis  words  on  paper  at  the  time  to  preserve  his  dying  statements,  but  the 
paper  was  lost.  To  the  allowance  of  this  testimony  exception  was 
taken.  The  witness  testified  that  Flanders  said  that  he  and  Watson 
went  to  the  front  door  of  the  house ;  he  asked  for  admission  to  the 
house ;  a  man  opened  the  window  above  and  asked  them  what  they 
wanted  ;  they  said  they  wanted  to  get  in ;  ther6  were  some  words 
passed;  he  didn't  let  them  in  and  some  words  passed,  and  he,  Flanders, 
stepped  back  to  where  Watson  was,  and  there  was  something  said  about 
shooting  by  the  party  in  the  house;  there  was  some  reply  on  their  part ; 
he  didn't  undertake  to  specify  what  it  was;  immediately  thereafter  the 
gun  was  discharged ;  he,  Flanders,  left  then ;  that  is  the  substance  of 
all  he  said  and  very  nearly  the  words  he  used. 

The  evidence  on  both  sides  was  confined  to  the  scene  and  occurrences 
in  which  the  homicide  took  place. 

After  the  jury  had  retired,  they  sent  the  following  inquiry  in  writing 
to  the  court  from  their  room  by  the  officer  who  had  them  in  charge : 
"  What  is  the  law  in  relation  to  manslaughter  in  the  third  degree,  or 
what  is  the  punishment  for  manslaughter  in  the  third  degree  ?"  and 
the  presiding  judge  of  the  court,  while  the  court  was  in  session,  and  the 
jury  were  in  their  room  for  deliberation,  without  the  knowledge  of  the 
respondent,  or  his  counsel,  or  the  counsel  for  the  state,  sent  to  the  jury 
in  the  room,  and  without  bringing  them  into  open  court,  the  following 
communication  in  writing: 

"  There  are  no  degrees  in  manslaughter  under  our  laws  ;  but  the 
amount  and  kinds  of  punishment  that  shall  be  inflicted  you  will  sec  is, 
with  certain  limitations,  in  the  discretion  of  the  court."  And  the  court 
sent  the  General  Statutes  to  the  jury  in  the  room  and  referred  them  to 
sect.  15,  ch.  112. 

This  was  made  the  subject  of  exception. 

The  foregoing  is  a  sufficient  statement  to  show  the  grounds  of  points 
embraced  in  the  following  opinion ;  though  many  other  points  of  ex- 
ception were  argued,    liespondent  was  found  guilty. 

Farrington  db  Benton,  for  respondent. 

Ballard  &  Wilson,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J. — I.  It  is  objected  in  behalf  of  the  respondent  that  the 
dying  declarations  of  Flanders,  as  testified  by  Mr.  Hill,  should  have 
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been  excluded  from  the  consideratioD  of  the  jury,  by  force  of  the  rule 
as  stated,  1  Greenl.  Ev.,  §  159,  vii :  **  Whatever  the  statemeut  may  be, 
it  uiust  be  complete  iu  itself;  for,  if  the  declarations  appear  to  have 
been  intended,  by  the  dying  man,  to  be  connected  with,  and  qualified 
by,  other  statements,  which  he  is  prevented,  by  any  cause,  from  makin|^^, 
they  will  not  be  received."  What  we  understand  by  the  expression,  . 
that  the  statement  *^  must  be  complete  in  itself,''  is  not,  that  the  declarant 
must  state  everything  that  constituted  the  ref  ge^m  of  the  subject  of  his 
statement ;  but  that  his  statement  of  any  given  fact  should  be  a  full 
expression  of  all  that  he  intended  to  say  as  conveying  his  meaning  as 
to  such  fact.  This  is  plainly  indicated  by  the  closing  part  of  the  above 
quotation,  ns  to  the  declarations  made  being  intended  by  the  dying  man 
to  be  connected  with  and  qualified  by  other  statements,  which  he  is 
prevented  from  making.  There  is  no  indication  in  the  testimony  given 
by  Mr.  Ilill,  that  Flanders  intended  what  he  said  to  Hill  should  be 
qualified  by  anything  that  he  wished  to  say,  and  was  prevented  from 
saying,  or  did  not  say.  The  fact  that  Mr.  Hill  had  lost  the  paper  coa« 
taiuing  the  declarations  in  writing,  does  not  bear  on  the  question.  It  mav 
have  some  bearing  on  the  weight  which  ought  to  be  accorded  to  the  evi- 
deqce  thus  given,  as  depending  on  the  accuracy  of  his  recollection,  and 
his  correctness  in  repeating  from  memory  what  Flanders  said  to  him. 
But  this,  in  that  respect,  is  only  the  common  case  of  comparative  reliable- 
nesSy  as  between  the  statement  of  facta  orally  from  memory,  and  the 
statement  of  them  in  written  memoranda  made  at  the  time  the  facts  oc- 
curred. 

The  fact  that  Flanders  made  his  statement  in  intervals  between 
vomitings  does  not  touch  the  question  of  the  competency  of  the  evi- 
dence, unless  it  should  appear  that,  by  such  vomitings,  he  was  pre- 
vented from  expressing  his  meaning  in  relation  to  the  facts  he  was- 
undertaking  to  state.  By  recurring  to  the  testimony  of  Mr.  Hill,  given* 
in  full  in  the  Reporter's  minutes,  it  will  be  seen  that  the  facts  are  few 
and  simple,  about  which  the  dying  man  undertook  to  speak  ;  and  there* 
is  nothing  in  their  nature  that  would  seem  to  require  anything  more  to* 
have  been  said  in  order  to  get  the  meaning  he  intended  to  convey  iui 
respect  to  them.  The  manner  and  circumstances  of  the  making  of  the% 
dying  declarations  are  proper  for  consideration  in  giving  effect  to  them* 
as  evidence  in  the  case — much  the  same  as -if  the  deposition  of  the  dying; 
man  had  been  taken,  and  given  in  evidence  on  the  triaL 

11.  The  court  charged  the  jury  that,  "if  they  were  convinced  beyond* 
a  reasonable  doubt  that  the  death  of  Flanders  was  occasioned  by  the 
phot  fired  by  the  respondent,  then  the  prosecution  had  made  out  th^ 
killing  in  the  manner  charged  in  the  indictment  "^  *  *  that  the  killing  - 
is  presumed  to  be  unlawful ;  and  when  the  fact -of  killing  is  established 
it  devolves  on  the  party  who  committed  the  act  to  excuse  that  killing;; 
to  show  that  it  was  justified,  in  order  to  escape  the  legal  consequences, 
which  attach  to  the  commission  of  the  act.''  In  this  we  think  there  ia. 
error.  As  to  the  rule  of  presumption,  as  affecting  the  burden  of  proof^ 
as  it  is  ordinarily  found  in  the  books  on  criminal  law,  especially  the  older- 
ones,  it  suffices  to  refer  to  tbe  remarks  of  Ch.  J.  REDriBLD  in  St€Ue  v. 
MeDonneUy  82  Yt.  538-9.  Yet,  with  reference  to  that  rule,  as  it  was* 
applied  in  the  present  case,  the  statement  of  it  in  Foster's  Cr.  Law 
225,  is  worthy  of  notice.     "  In  every  charge  of  murder,  the  fact  ot 
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killing  being  first  proved,  all  the  circumstances  of  accident,  necessity  or 
infirmity,  are  to  be  satisfactorily  proved  by  the  prisoner,  uvless  they 
arise  out  of  tlie  evidence  adduced  against  him;  for  the  law  presumeth 
the  fact  to  have  been  founded  in  malice,  until  the  contrary  appeareth." 
Ld  Roscoe,  p.  20,  that  quotation  is  preceded  by  this  statement,  viz: 
.  '•  When  a  man  commits  an  unlawful  act,  unaccompanied  by  any  circum- 
stftnces  justifyifAg  its  commission^  it  is  a  presumption  of  law  that  he 
acted  advisedly,  and  with  the  intent  to  produce  the  consequences  which 
have  ensued."  In  Yorhes  Gisej  9  Met.  9X,.the  meaning  of  the  rule  is 
peculiarly  indicated  by  the  manner  in  which  Ch.  J.  Shaw  stated  it : 
'Hhat  when  the  killing  is  proved  to  have  been  committed  by  the  de- 
fendant, and  nothing  further  is  shown^  the  presumption  of  law  is  that  it 
was  malicious,  and  an  act  of  murder ;"  that  niean jng  is  made  palpable 
and  is  illustrated  by  the  same  great  judge  in  Hawkins  s  Case^  3  Gray 
465,  in  which  he  says  ^Hhat  thia  was  inapplicable  to  this  (Hawkins's) 
case,  where  the  cireumstances  attending  the  homicide  were  fully  shown 
by  the  evidence.''  And  on  this  point  he  instructed  the  jury  that  ''  the 
murder  charged  must  be  proved  ;  the  burden  pf  proof  is  on  the  com- 
monwealth to  prove  the  case;  all  the  evidence  on  both  sides,  which  the 
jury  find  true,  is  to  be  taken  into  consideration  ;  and  if,  the  homicide 
being  oonceded,  no  exeuse  or  justification  is  shown,  it  is  either  murder 
or  manslaughter ;  and  if  the  jury  upon  all  the  circumstances  are  satis- 
fied beyond  a  reasonable  doubt,  that  it  was  done  with  malice,  they  will 
return  a  verdict  of  murder  ^  otherwise  they  will  find  the  defendant 
guilty  of  manslaughter." 

In  McKUts  Case,  1  Gray  61,  on  tn  indictment  for  assault  and  battery 
with  a  dangerous  weapon,  the  subject  of  the  burden  of  proof  in  that 
class  of  offences,  was  fully  considered  by  the  court,  and  instructively 
discussed  by  Bioblow,  J.,  in  the  opinion  of  the  court  drawn  up  by  him. 
He  says':  '*  It  appears  that  the  justification  on  which  the  defendant 
relied,  was  disclosed  partly  by  the  testimony  introduced  by  the  govern- 
ment, and  in  part  by  evidence  offered  by  the  defendant ;  and  that  it 
related  to,  and  grew  out  of  the  transaction  or  res  gestse  which  constituted 
the  alleged  criminal  act."  The  result  is.  stated  thus:  ^' But  in  cases 
like  the  present,  *  *  *  where  the  defendant  sets  up  no.  separate  inde- 
pendent fact  in  answer  to  the  criminal  charge,  but  confines  his  defence 
to  the  original  transaction  charged  as  criminal,  with  its  accompanying 
circumstances,  the  burden  of  proof  does  not  change,  but  remains  ^upon 
the  government  to  satisfy  the  jury  that  the  act  was  unjustifiable  and 
unlawful."  Preceding  this  extract  it  is  said,  "  Even  in  the  case  of 
homicide,  where  a  stricter  rule  has  been  .held  as  to  the  burden  of  proof 
than  in  other  criminal  cases,  upon  peculiar  reasons  applicable  to  that 
offence  alone,  it  is  conceded  that  the  burden  is  not  shifted  by  proof  of  a 
voluntary  killing,  when  there  is  excuse  or  justification  apparent  on  the 
proof  offered  in  support  of  the  prosecution,  or  arising  out  of  the  cir- 
Cflimstances  attending  the  hdmioido."  Citing  York's  Case^  supra,  and 
Wehsfer's  Case,  6  Cush.  305. 

We  adopt  the  views  thus  shown^  in  their  application  to  the  present 
case,  so  far  as  to  hold  that  with,  reference  to  the  state  of  the  evidence 
given  on  the  trial,  the  jury  should  not  have  been  instructed  as  they 
were  in  the  parts  of  the  charges  above  -recited ;  but  should  have  been 
instrueted  in  substance  that  upon  all  the  evidence  they  must  find  beyond 
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B  reasonable  doubt  that  the  crime  eharged  in  the  iiidtotmeat  yfsa  eom^ 
iDitted  by  the  re*»pondent,  in  order  -to  warrant  his  being  -found  giitilty, 
With  proper  adtiptatiuns  of  the  instruction  to  this  feature.of  the  ease  |ls 
pre^entednnthexseui-se  ahd  manaer  of  tlje  trial.  J    >    .  ,w     -       , 

•:  lU.  The  «Xieeption  t^i  .this  couit|iu«^c«|t»ioii  of  tbe-  pce^idiBg  ^udge 
wkh  the  jury.JSi  ft>aiutujued.  The  prevailing  idea  ; in  this  state  ha^ 
been  thut.atLcominuirteationtr-betweea  jiidge  aadt  jury -.after  a  case  has. 
been  mibniitted  to  the  jury^  and'  while  thfey  have  it  in,  e^nsideratioib 
should  be  in  o|>en, court, 'and; so  fWr  a».we  kiHtw^  the  praotifce  has  been 
conformable.Ao'  this  'idea.;-  In  Sar^eitt'V,^  Rvbefrttet/aL^  1  Piek.  242, 
Ch.  J.  Parker  sa^'s:  ^*  We  are  all  of  ropiuion»  iiftar  considering  the 
quehtiiin  luaturely,  thatino  cumuiuiiioation  whatever  ougM  to  take  plaee 
between  tbejudi;e  and. jury,  after  the  cause  h^sbcen  oonjaiitted  to  theui 
by  ^hc  char«^e  of  the  jud^e^  unless  in  apen  cotirt,  and  when  practicable, 
in  presence  of  the  c«»unsel  in  tl>e  cause."  See  Taylor  v.  Bets/ord^  13 
Johns.  4H7.!.  As  to  furnishings  the  jury  with  a  copy  of  the  stut^tes^  we 
Iregard  the  rule  to  be  e<fua|ly  distinct  and  decisive,  not  only  in  this  state 
but  elsewhere :  'Burrows  v*  Unwin^  3  Car.  &•  P.  310.  In  Merrill  v, 
^iiry,  lOfAllen  41  (i,  aicop^  of  the  statutes  was  carried  to  the  jury  at 
titeir  rctjuest  ojid  with  the  eobsent  of  the  judge.  This  was  held  to  be 
iujpropcr  ;  and  the  proper  views*  applicable  to  the  subject  are  so  amply 
set  forth  in  the  opinion  delivered  by  Ch.  J.  BlQ£LOW|  as  to  render  it 
needless  to. do  more  than  refer  to  that  opinion. 

I'JV.  It  is  not  deemed  needful  for  the  purposes  of  this  case,  with 
reference-  to  its  future:  proseeution,  to  discuss  specifically  any  other 
subject,  exceptlthat  of  the  dwelling-house  being  one's  castle,  as  bearing 
on  his  rightito  kilt,  or  to  use  deadly  weapons  in  defence  of  it.  This  is 
presented  in  the  third  request  ibr  a  chat-ge  in  behalf  of  the  respondent 
which  is  in  the  language  used  by  HoLROTl),  J.,  in  charging  the  jury  iu 
Mendes  Case  (infra)^  viz.^  that  '^  the  making  of  an  attack  upon  a 
dwelling,  and  especially  in  the  night,  the  law  regards  as  equivalent  to 
an  assault  on  a  man's  person,  for  a  man's  house  is  his  eastle."..  The 
purpose  of  this  request  seems  to  bav0  been  to  justify  the  killing  with  a 
gun  as  a  lawful  mode  and  means  of  defending  the  castle^  its  wiell  as  the 
persbn  witliin  it.  Looking  at  the  stiile  of  (h^  evidence,  it  is- not  alto^ther 
obvious  what  there  was  in  the  case  to  warrant  its  beifig daiftied  that  the 
respondent  killed  Flanders  as  a  means  of  defending  himself  or  his 
castle;  It  was  daimed  in  behalf  6f  the  prosecution,  and  the  evidence 
in  that  behalf  tended  to  show  that  the  gUn  was  not  fir0d  st/FIanders  as 
«  measure  of  force  to  repel  and  prevent. him  from  breaking  int^  the 
'U/mse.  Moreover,  in  the  e5cceptions.it  is  said  ;•  **  The.  respondent  testis 
ficd  that  he  fired  to  the  ground^  and  the  object  in  firing  was  not- to  hit 
4hem,  but  tO!  scare  thetai  iiway."  The  respondent  seems  not  to  have 
^.t'garded  it  as.a  case,  or  a  conjuncture  iq  ^hjeh  it  was  needfulor  expedient 
to  use  a  deadly?  weapon  ,lia  a  m^eans  of  fggrceful  resistance  to  meet  and 
*epel  an  assault* en  hiq  hbuse^ — whatever  siueh  assault  in  fact  was — or  to 
protect  himself  fromi  any  threadened  or  feaped  ."sdault  on  his  person^* 
The  ^un  loaded  with  powder  alone  would  have  served  sll  the  needs  of 
the  occasion,  and  of  the  exigehey  which  .he  supposed  tj^ey)  to  e^ist  and 
til  press  upon  him;  Nevertheless  the  point  was  made  by  said  third  re^ 
qircst.  It  is  indicated  in  the  charge  that  the  caW,  State  v.  HbokeVi  17 
.Vt.  ;070/  TcaJiovoked  ifl  suppout.&f  It,  and  it  is  oited?  io  this-  oour^ 
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for  the  same  purpose.  That  case  professes  to  decide  only  the  questicn 
involved  in  and  presented  hy  it,  viz.,  whether  it  was  criminal,  under 
the  statute,  for  the  respondent  to  resist  an  officer  in  the  service  of  civil 
]»rocess  within  his  dwelling-house — such  officer  having  unlawfully 
broken  into  the  house  for  the  purpose  of  making  such  service.  The 
language  of  the  opinion  is  to  be  interpreted  with  reference  to  the  case 
,and  the  question.  That  case,  in  no  respect  involved  the  subject  of  the 
use  of  a  deadly  weapon  with  fatal  effect  in  defence  of  the  castle ;  and 
it  is  not  to  be  supposed  that  the  judge  who  drew  up  the  opinion  was 
undertaking  to  discuss  or  propound  the  law  of  that  subject. 

f  To  come,  then,  to  the  subject  as  it  is  involved  in  said  third  request : 
In  Foster's  Crown  Law  819,  it  is  said:  *^The  books  say  that  a  man's 
house  is  his  castle  for  safety  and  repose  to  himself  and  family."  Iq 
Cook'n  Qise,  Cro.  Car.  537,  an  officer,  with  a  capias  ad  satinfacietMclum, 
went  with  other  officers  for  the  purpose  of  executing  the  same,  to  the 
dwelling-house  of  the  respondent,  and,  finding  him  within,  demanded 
of  him  to  open  the  door  and  suffer  them  to  enter.  He  commanded 
them  to  depart,  telling  them  they  should  not  enter.  Thereupon  they 
broke  a  window,  and  afterwards  went  to  the  door  of  the  house  and 
offered  to  force  it  open,  and  broke  one  of  the  hinges.  Whereupon  Cuok 
discharged  his  musket  at  the  deceased  and  hit  him,  and  he  died  of  the 
wound.  ''  After  argument  at  the  bar,  all  the  justices,  seriatim^  deliv- 
ered their  opinions  that  it  was  not  murder  but  manslaughter;  the  bailiff 
was  slain  in  doing  an  unlawful  act  in  seeking  to  break  open  the  house 
to  execute  process  for  a  subject;  and  every  one  is  to  defend  his  own 
house.  Yet  they  all  held  it  was  manslaughter;  for  he  might  have 
resisted  him  without  killing  him,  and  when  he  saw  and  shot  voluntarily 
at  him  it  was  manslaughter.''  This  was  one  of  the  earliest  cases,  and 
was  fully  considered,  and  it  has  been  cited  in  all  the  books  on  criminal 
law  since  its  decision  in  1640,  15  Car.  1,  with  some  incorrectness  of 
statement  in  1  Hale's  PL  Cr.  458,  and  in  other  books  adopting  his  text. 
This  is  in  some  measure  rectified  by  a  remark  in  1  East's  P.  C.  321, 
322.     See  abo  Roscoe's  Cr.  Ev.  758;  also  1  Bishop's  Cr.  L.  note  2, 

"  §  858,  5th  ed. 

It  is  to  be  specially  noticed  that,  what  made  it  manslaughter  was,  that, 
'in  order  to  defend  his  castle,  it  was  not  necessary  to  kill  the  bailiff. 

The  same  idea  of  necesstfyj  in  order  to  relieve  the  killing  from  being 
manslaughter,  exists  in  the  case  of  defending  one's  person,  as  stated  in 
Hawkins'  P.  C.  113.  •*  Homicide  se  de/endendo  seems  to  be  where  one 
who  has  no  other  possible  means  of  preserving  his  life  from  one  who 
combats  hiiu  on  a  sudden  quarrel,  or  of  defending  his  person  from  one 
who  attempts  to  boat  him  (especially  if  such  attempt  be  made  upon  him 
ill  his  own  house),  kills  the  person  by  whom  he  is  reduced  to  such  inevi- 
tsible  necessity."  In  a  learned  note  in  2  Arch.  Cr.  L.  225,  it  is  said, 
*'  But  when  it  is  said  that  a  man  may  rightfully  use  as  much  force  as  is 
necessary  for  the  protection  of  his  person  and  property,  it  should  be 
Ncc»llected'that  this  rule  is  subject  to  this  most  important  modifica* 
tion  ;  that  he  shall  not,  except  in  extreme  cases,  endanger  human  life  or 

"  great  bodily  harm.  *  *  *  You  can  only  kill  to  save  life  or  limb,  or  pre- 
vent a  great  crime,  or  to  accomplish  a  neces.sary  public  duty.  It  is 
therefore  clear,  that,  if  one  man  deliberately  kills  another  to  prevent  a 
mere  trespass  on  his  property,  whether  that  trespass  could  or  could  not 
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otherwise  be  prevented,  he  is  guilty  of  marder.     If,  indeed,  he  had  at  ^ 
first  oised  moderate  force,  and  this  had  been  returned  with  such  violence  ; 
that  his  own  life  was  endangered,  and  then  he  had  killed  from  necessity, 
it  would  have  been  excusable  homicide.     Not  because  he  could  take  life . 
to  save  his  property,  but  he  might  take  the  life  of  the  assailant  to  save 
his  own." 

Harcourfs  Case^  5  Elic.  stated  in  1  Hale's  P.  C.  485-6,  shows  that  this 
doctrine  jp  not  new.  **  Harcourt  being  in  possession  of  a  house  by  title, 
as  it  seems,  A.  endeavored  to  enter,  and  shot  an  arrow  at  them  within 
the  house;  ami  Harcourt  from  within  shot  an  arrow  at  those  that  would 
have  entered,  and  killed  one  of  the  company,  this  was  ruled  manslaugh- 
ter, and  it  was  not  se  defendendo,  because  there  was  no  danger  of  his 
life  from  them  without."  What  was  thus  ruled  is  the  key  to  the  author*s 
meaning  in  the  next  following  paragraph  of  his  book,  w|iich  see. 

The  idea  that  is  embodied  in  the  expression,  that  a  man's  house  is  his  / 
castle,  is  not  that  it^  his  property^  and,  as  such,  he  has  the  right  to 
defend  and  protect  it  by  other  and  more  extreme  means  than  he  might 
lawfully  use  to  defend  and  protect  his  shop,  his  office  or  his  barn.  The 
sense  in  which  the  house  has  a  peculiar  immunity  is,  that  it  is  sacred 
for  the  protection  of  his  person  and  of  his  family.  An  assault  on  the 
house  can  be  regarded  as  an  assault  on  the  person,  only  in  case  the  pur- 
pose of  such  assault  be  injury  to  the  person  of  the  occupant  or  mem- 
bers of  his  family,  and  to  accomplish  this,  the  assailant  attacks  the 
castle  in  order  to  reach  the  inmate.  In  this  view  it  is  said  and  settled, 
that,  in  such  case,  the  inmate  need  not  flee  from  his  house,  in  order  to 
escape  from  being  injured  by  the  assailant,  but  he  may  meet  him  at  the 
threshold,  and  prevent  him  from  breaking  in  by  any  means  rendered 
necessary  by  the  exigency ;  and  upon  the  same  ground  and  reason  as 
one  may  defend  himself  from  peril  of  life,  or  great  .bodily  harm,  by 
means  fatal  to  the  assailant  if  rendered  necessary  by  the  exigency  of  the 
assiiult. 

This  is  the  meaning  of  what  was  said  by  Holroyd,  J.,  in  charging 
the  jury  in  Meade  s  Case,  1  Lewin  C.  C.  184.  Some  exasperated  sailors 
had  ducked  Meade,  and  were  in  the  act  of  throwing  him  into  the  s^a, 
when  he  was  rescued  by  the  police.  As  the  gang  were  leaving,  they 
threatened  that  they  would  come  by  night  and  pull  his  house  down.  In 
the  middle  of  the  nightagreat  number  came,  making  menacing  demonstra- 
tions. Meade,  under  an  apprehension,  as  he  alleged,  that  his  life  and 
property  were  in  danger,  fired  a  pistol,  by  which  one  of  the  party  was 
killed.  Meade  was  indicted  for  murder.  Upon  that  state  of  facts  and 
evidence,  the  judge  said  to  the  jury :  "  A  civil  trespass  will  not  excuse  the 
firing  of  a  pistol  at  a.trespasser  in  sudden  resentment  or  anger,  &c.  ^  ^  * 
But  a  man  is  not  authorised  to  fire  a  pistol  on  every  intrusion  or  invasion 
i)f  his  house.  He  ought,  if  he  has  reasonable  opportunity,  to  endeavor 
to  remove  him  without  having  recourse  to  the  last  extremity.  But  the 
making  an  attack  upon  a  dwelling-house,  and  especially  at  night,  the 
law  regards  as  equivalent  to  an  assault  on  a  man's  person  ;  for  a  man's 
house  is  his  castle,  and,  therefore,  in  the  eye  of  the  law  it  is  equivalent 
to  an  assault ;  but  no  words  or  singing  are  equivalent  to  an  assault,  nor 
will  th^ey  authorixe  an  assault  in  return,  &c.  *  *  *  There  are  cases  where 
a  person  in  heat  of  blood  kills  another,  that  the  law  does  not  deem  it 
murder,  but  lowers  the  offence  to  manslaughter,  as  where  a  party  coming 
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up  by  way  of  inikkliig  an  atta^ki  and  without  there  betng  any  previbtis 
apprehension  of  danger,  the  party  attacked,  instead  of  having  recourse 
to  a  more  reasonable  and  less  violent  mode  of  averting  it,  having  an  o'p- 
,p«)rtuuify  so  to  do,  fires  on  the  impulse  oif  the  moment.  Id  the  present 
i<-ase,  if  you  are  of  <»piiiiun  that  the  prisoner  was  really  attacked,  atnl  that 
the  party  were  on  the  piunt  uf  breaking  in,  or  likely  to  do  so,  and  exe- 
cute the  threats  of  the  day  befoYe,.  he  perhaps  viras  justified  in  firing  as 
he  did ;  if  you  are  of  opinion  that  he  intended  to  fire  over  and  frighten, 
jf.thcn  the  case  is  ,one  of  manslaughter,  and  not  of  self-defence. 

The  sense  in  which  one's  house  is  his  oast Ic,  and  he  rnay  defend  hidi- 
^If  within  it,  ia  shown  by  what  is  aaid  in  1  Hale's  PI.  Cr.  48(>,  thaC, 
t.^*  in  cafie.  he  is  assaulted  in  his  own  house,  he  need. not  'flee  as  far  as  be 
Oaw^  a^  in  uther  cases  of  se  de/endendoi  for  he  hath  the  protection  of  his 
house  to  excuse  him  Irom  flying,  as  that  wouKi  be  to  give  up  the  protec- 
tion of  iiis  house  to  his  adversary  by  flight.*' 

,  Now  set  over. again?*t  this  what  is  said  in  1  Rusmll  662;  and  the  true 
distinction  biottween  the  house, as^pro^er/^,  on  the  one  hand,  and  ua  casfk 
for  protection,  on  tlife  other,  is  verjil  palpable,  viz.:  "  If  A.,  in  defence 
;of.  his  house.,  kill  B.,  a  trespasser,  who  endeavors  to  make  an  entry  upon 
it,:  it  is  at  least  common  manslaughter,  unless  indeed  there  wer^  danger 
of  Jife."  P.  063/  *.' But  where  the  trespass  is  barely  agiainst  £he  pro- 
perty of  another,  the  law  does  not  admit  the  force  of  the  provocation  as 
;^ufficient  to  warrant  the  owner  iii  nuking  use  of  a  dangerous  or  deadly 
tve^pon  >  more  particularly  if  sudh  violence  is  used  after  the  party  has 
desisted  fn>m  the  trespass."  In  Carrol  v.  The  State,  24  Ala.  36^, 
it  is  said,^^  the  oWiier  may  resist  the  entry  into  his  house,  but  he  has 
.no  right  to  kill,  unless  it  be  rendered  necessary  in  ordei*  to  prevent  a 
i'elonious  destruction  of  his  property,  ot  to  defend  binftself  again.^^t  loss 
of  life,  or  great  bodily  harm.".  Cited  in  2  Bishop  Gr.  L.  §  707;  5th  ed. 
Thit  case  impresses  us  differently  from  what  it  does  the  learned  author, 
as  indicated  by  his  remark  prefacing  the  citation. 

As  developing  and,  illustrating  the  prevailing  idea  of  the  law  as  to 
what  will  justify  homicide  se  et  ma'  de/end^ndo,  it  is  not  without  interest 
upon  the  point  now  undef  consideration,  to  advert  to  Ivhnt  is  said  upod 
the  general  Subject.  In  McNally  562,  it  is  said,  *^  the  injured  party 
may. repel  force  by  force,  in  defence  6f  His  ptet-son,  habitation,  property* 
against  one  who  manifestly  intendeth  and  endeavoreth  by  violence  of 
surprise  to. commit  a  known  felony  upon  either.  In  these  cases  he  is 
not  obliged  to  ^etreat,  but  may  pursue ihij?  Jidversary  until  he  findeth  hini^ 
self  out  of  danger,  and  if  in  sncfh  conflict,  he  happejreth  to' kill,  sucH 
killing  is  justifiable."  Whai*tod  incorporates  this  into  his  work  as  text. 
Tlie  «ame  is  found  in  the  older  books  ;  .1  Hale's  PI.  Cr.  485-6  ;  ako  ih 
Foster's  Crown  Law  278, 1  Russell  667,  and  in  other  books  ad  lib.  But 
to  apprehend  this  in  its  trile  scope  and  atp^plipatton,  it  is  important  to 
have  in  mindwhat  is  said  in  1  iRussell  668  *:  "  The  ruile  oleaYly  extends 
,unly  to  casea  of  felony  :  for  .if  one  come  t^  beat  another,  or  .take  his 
gocdg  merely  as  a  trespasseri.  though  the  ownet  may  justify  the  beating 
of  him  sofaf  as  tomakehiradesist.yQt,if  hekin:him).it  is  manslaughter." 
*  *  !'*,No  assault  however  violent  yriW  justify  killtng^the  tifijsailant,  under 
a  plea  of  necessity «  unless  there  be  a  manifestation  of  felonious  .intent." 
See  AtchboJd  Cr.  L.  221,  cited  9  C.  &.P.  22.  _ 

This  covers  the. Oases  of  statutory  justification  of  homicide,  both  uuaei 
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•ur  own  and  the  English  statutes  ;  and  in  principle,  and  in  reason,  it  is 
in  keeping. with  the  common  law  as  to  se  defemlendo ;  in  defining  the 
scope  of  which,  in  this  respect,  it  is  well  laid  down  that,  *'  before  a  per- 
son can  avail  himself  of  the  defence,  that  he  used  a  weapon  in  defpni-e 
of  his  life,  it  must  appear  that  that,  defence  wjis  necessary  to  proiett 
his  own  life,  or.  to  protect  himself  from  such  serious  bodily  harm  iis 
would  give  him  reasonable  apprehension  that  his  life  was  in  immediate 
danger  :"  1  Russell  661. 

The  law  of  the  subject,  as  given  in  the  books  thus  cited  and  referred  / 
to,  seems  to  have  been  adequately  apprehended  by  the  couH,  and,  so  far  ^ 
as  we  can  judge  from  what  is  shown  by  the  Vecord  before  us,  it  was  n<»t 
administered  erroneously  or  improperly  in  the  trial  as  ajrainst  the  ro- 
spondent.  If  it  were  to  be  assumed  that  the  defence  might  legitimately 
claiin  that  there  was  an  assault  on  the  house,  with  the  intent  either  of 
taking  the  life  of  the  respondent  or  doing  to  him  great  bodily  harm,  the 
respondent  would  be  justified  in  using  a  deadly  weapon,  if  it  should  be 
necessary  in  order  to  prevent  the  perpetration  of  such  crime,  or  if, 
under  existing  circumstances  attending  the  emergency,  the  respondent 
had  reason  to  believe,  and  was  warranted  in  believing,  and  in  fact  did 
believe,  that  it  was  necessary,  in  order  to  prevent  the  commission  of 
such  crime.  In  case  the  purpose  of  the  assailant  was  to  t^ke  life,  or  to 
inflict  great  bodily  harm,  and  the  ^object  of  his  attack  (if  there  was 
such  attack),  upon  the  house  wag  to  get  access  to  the  inmate  occupying 
the  same,  for  such  purpose,  the  same  means  might  lawfully  be  used  to 
prevent  him  from  breaking  in,  as  might  be  used  to  prevent  him  from 
making  the  harmful  assault  upon  the  person,  in  case  the  parties  were 
met  face  to  face  in  any  other  place.  In  either  case  the  point  of  justi- 
fication is,  that  such  use  of  fatal  means  was  necessary  in  order  to  the 
rightfftl  effectual  protection  of  the  respondent,  or  his  family,  from  the 
threatened  or  impending  peril.    ^ 

We  have  been  led  to  this  discussion  and  exposition  of  the  law  as  to 
the  defence  of  the  dwelling-house,  on  account  of  the  somewhat  frag- 
mentary and  disjointed  condition  in  which  it  is  done  up  ,\u  the  books 
and  cases  of  criminal  law,  and  for  the  purpose  of  rendering  as  explicit 
as  we  are  able  the  views  of  this  court  on  that  subject,  as  it  has  been 
brought  into  question  and  debate  in  the  case  in  hand. 

In  this  exposition,  and  in  the  views  embodied  in  this  opinion,  all  the 
members  of  the  court  concur. 
'  The  verdict  is  set  aside  and  new  trial  granted. 

We  have  no  purpose  of  attempting  to  structions  by  way  of  correspondence  and 

enlarge  upon  the  legal  discussion  in  the  the  opportanity  to  discuss  the  statutes  in 

foregoing  opinion,  which   seems  to   us  their   consultation -room,   is   something 

altogether   satisfactory,  and   will   com-  akin  to  many  other  things  which  hnvc 

mend-itself  to  the  acceptance  of  the  pro-  crept    into  jury  trials  "«vith   telegr«pli> 

Tension,  as  stating  many  nice  and  some-  and  high   schools  and  competitive  exn- 

times  embarrassing  questions,  with  great  minations.     It  seems  to  be  suppose<l  by 

clearness  and  truth.     There  are  one  or  some,  that  those  jurors,  who  come  into 

two  matters  connected  with  the  general  the  seats  with  their  kid  gloves  on,  and 

tastfe  of  the  times,  affecting  these  qucs-  who  occupy  themselves,  during  the  trinl, 

tions,  that  we  shall  venture  to  advert  to.  in  taking  notes  of  the  testimony,  have 

The  demand  of  the  jury  for  further  in-  made  jury  trials  quite  another  thing  from 
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what  they  were  under  the  old  regime ;  and 
this  is,  no  donbt,  true,  but  the  difference 
is  agninst,  rather  than  in  favor  of  their 
efficiency. "  The  old-fashioned  sturdy  yeo- 
manry of  the  county,  who,  forty  years 
since,  made  up  the  panel  of  petit  juries, 
in  the  rural  districts,  and  some  of  whom 
still  linger,  were  a  much  better  material 
for  jurors  than  the  modem  graduates  of 
the  high  schools.  And  these^m^n  never 
entered  upon  any  new  study  of  the  law 
in  their  consultation-rooms.  The  deci- 
sion upon  this  point  was  eminently  pro- 
per. A  jury  is  no  more  competent  to  fix 
the  proper  construction  of  statutes,  at 
their  consultation -rooms,  than  they  are 
to  determine  a  nice  question  of  constitu- 
tional law.  But  some  of  the  modern 
jurors  hold  themselves  entirely  compe- 
tent for  both.  If  jury  trials  continue  to 
be  improved  for  a  few  years  more,  as 
they  have  been  of  late,  by  the  infusion 


of  greater  intelligence,  shown  from  the 
study  of  algebra  and  botany,  we  think 
it  may  not  be  difficult  to  find  a  majority 
in  favor  of  abolishing  them.  But  it  will, 
in  our  judgment,  be  an  evil  day  for  the 
country,  when  cither  grand  or  petit 
juries  become  too  far  debased  to  be 
longer  endured. 

There  is  another  evil  in  this  country 
becoming  quite  too  rife  for  quiet  and 
good  order,  t.  «.,  parties  taking  the  law 
in  their  own  bands  from  an  intuitive 
knowledge  of  what  it  is.  The  respondent 
in  this  case,  from  the  advice  of  some 
law  student,  just  out  of  college,  or  from 
reading  for  himself  the  history  of  Kenil- 
worth  or  of  Guy  of  Warwick,  appears 
to  have  come  to  the  very  sage  conclusion, 
that  as  a  dwelling-house  was  the  owner's 
castle,  he  might  defend  it  in  the  same 
;node  as  the  barons  of  the  middle  ages 
did.  I.  F.  R. 
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supreme  court  ox  indiana* 

8uprsmk  judicial  court  of  maine.' 

supreme  judicial  court  of  new  hampshire.' 

supreme  court  of  new  york.* 

Accord  and  Satisfaction. 

The  payment  in  money,  of  part  of  a  debt  concededly  due,  which  i^ 
agreed  to  be  taken  in  full  payment,  is  not  an  accord  and  satisfaction. 
But  when  the  existence  of  the  debt,  or  the  amount  of  it  is  disputed, 
and  a  sum  of  money  less  than  the  amount  claimed  is  received  in  full 
payment,  it  is  an  accord  and  satisfaction :  Howard  el  al  v.  Norttm^  65 
Barb. 

So,  too,  when  the  note  of  a  third  person,  for  less  than  the  debt,  or 
property  other  than  money  is  received  in  satisfaction  of  the  debt,  it  is 
an  accord  and  satisfaction,  and  bars  a  recovery  for  any  part  of  the  resi- 

I  From  J.  B.  Black,  Esq.,  Reporter ;  to  appear  in  37  Ind.  Bep. 
s  From  Edwin  B.  Smith,  Esq.,  Beporter ;  to  appear  in  60  Me.  Reports. 
*  From  J.  M.  Shirley,  Esq.,  Reporter ;  to  appear  in  52  N.  H.  Rep. 
<  From  Hon.  O.  L.  Barbour  ;  to  appear  in  vol.  65  of  his  Reports. 
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dae  of  the  debt.  But  when  the  debtor  delivers  to  his  creditor;  and  the 
creditor  receives  property,  at  a  price  agreed  upon  by  them,  and  the 
amount  thus  paid  is  less  than  the  debt,  it  is  not  an  accord  and  satisfac- 
tion, notwithstanding  the  creditor  agrees  to  take  it  as  full  payment  of 
the  debt :  Id. 

It  is  only  when  property  is  received  in  satisfaction  without  any  price 
being  agreed  upon,  at  which  it  is  to  be  estimated  between  them,  that  it 
becomes  a  valid  accord  and  satisfaction  :  Id, 

Where  sheep,  delivered  by  the  defendant  to  the  plaintiff  and  others 
of  his  creditors,  in  part  payment  of  20  per  cent,  of  the  amount  of  their 
respective  debts,  were  received  at  $5  per  head ;  it  was  held  that  this 
operated  only  as  the  payment  of  so  much  money,  and  being  less  than 
the  debt,  was  not  an  accord  and  satisfaction  :  Id. 

Assumpsit.    See  Vendor, 

Attachment. 

Of  hdl^  Artidei — Manual  Pouesston. — An  officer,  having  a  writ  of 
attachment  against  A.,  went  to  the  barn  where  some  hay  was  stored,  and 
there  posted  a  paper,  written  thus :  *'  I  have  attached  all  the  hay  in  this 
bam,  in  which  [A.]  has  an^nterest.''  A.  knew  at  the  time,  and  the 
plaintiff  soon  after,  and  prior  to  his  subsequent  purchase  of  the  hay  of 
A.,  of  the  posting  of  this  notice  and  its  contents.  The  officer  made  re- 
turn upon  the  writ,  to  the  effect  that  he  had  "  attached  all  the  *  *  * 
hay  *  ♦  *  in  the  town  of  W.,  in  which  the  said  A.  has  any  right,  title, 
interest,  or  estate ;  and  on  the  same  day  left  at  the  office  of  the  town 
clerk  of  said  town  a  true  and  attested  copy  of  this  writ,  and  of  this  my 
return  endorsed  thereon.'^  Held^  that  these  proceedings  did  not  consti- 
tute a  valid  lien  upon  the  property,  as  against  the  plaintiff:  Bryant  v. 
Osgood,  52  N.  H. 

The  statute,  which  provides  that  an  attachment  of  bulky  and  ponder- 
ous articles  shall  not  be  defeated  or  dissolved  by  any  neglect  of  the  officer 
to  retain  actual  possession  thereof,  provided  he  leave  an  attested  copy  of 
the  writ,  and  of  his  return  of  such  attachment  thereon,  as  in  the  attach- 
ment of  real  estate  (Gen.  Stats.,  chap.  205,  §  16)(  requires  that  the  re- 
turn should  be  so  certain  and  explicit  in  its  description  of  the  property 
and  its  situation,  as  to  give  to  subsequent  attaching  creditors  or  pur- 
chasers substantially  the  same  notice  they  would  derive  from  knowledge 
of  the  actual  retention  of  possession  of  the  property  by  the  officer  :**  Id. 

Certiorari. 

Allowance  and  Dumtsston. — The  common  law  writ  of  certiorari  is 
allowed,  and  the  remedy  sought  b^  it  granted,  in  the  discretion  of  the 
court;  and  where,  after  a  return  is  made  to  such  writ,  the  court  is  sat- 
isfied, upon  a  hearing,  that  the  writ  ini providently  issued,  or  that  jus-  / 
tice  and  equity,  or  a  regard  to  considerations  of  public  policy  or  public 
inconvenience  require  such  a  decision  in  respect  to  it,  it  will  dismiss 
the  writ,  without  passing  upon  the  merits,  upon  the  particular  questions 
raised,  or  designed  to  be  raised  by  it  for  review  :  The  People  ex  ret, 
Curtis  v.  The  Common  Council  of  the  City  of  Utica,  65  Barb. 

What  adjudications  may  he  reviewed  by  it. — The  common  council 
of  a  city  passed  the  initiatory  resolutions  required  by  the  charter  of  the 
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city  for  tbe  publication  of  notice  of  an  intended  improvement  in  a 
street ;  and  such  notice  was  duly  published,  with  a  notice  that,  on  a  day 
named,  final  action  would  be  had  upon  the  application,  and  sealed  pro- 
posals for  the  work  received  and  considered.  On  the  day  named,  vari- 
ous proposals  were  received  ^and  opened,  and  the  common  council,  by 
resolution,  determined  that  a  certain  proposal  was  reasonable  and  favor- 
able, and  on  a  subsequent  day  passed  an  ordinance  accepting  and  ap- 
proving of  said  proposal,  and  directing  the  work  to  be  done,  according 
to  the  plans  and  specifications.  Meld^  that  this  was  such  a  final  adju- 
dication as  would  warrant  the  allowance  and  retention  of  a  writ  of  cer- 
tiorari  to  review  the  same :  Id. 

Within  what  time  to  he  applied  for — Tjoches, — Where  upwards  of  two 
years  have  elapsed  since  the  first  proceedings  for  paving  a  street  were 
initiated,  and  nearly  two  years  since  the  final  ordinance  for  the  con- 
struction of  the  work,  and  the  acceptance  of  proposals  therefor ;  and  a 
superintendent  of  the  work  had  been  appointed,  on  tbe  petition  of  the 
relator  and  others;  and  the  work  had  been  completed,  and  an  assess- 
ment for  the  expense  thereof  duly  made  and  confirmed,  and  the  assess- 
ment-roll delivered  to  the  city  treasurer  for  collection,  and  more  than 
one-half  the  amount  of  the  assessment  paid  ;  it  was  heldy  that  a  writ  of 
certiorari  to  review  the  proceedings  of  th^  common  council  in  respect 
to  such  improvements  ought  not  to  be  entertained :  Id. 

Estoppel, — Hdd^  also,  that  the  relator  and  others,  in  whose  behalf 
the  writ  was  sued  out^  having  stood  by  and  seen  the  work  constructed,  for 
the  benefit  of  their  property,  should  be  estopped  from  questioning  the 
right  of  the  city  to  make  such  improvement :  Id. 

Chattel  Mortgage. 

A  chattel  mortgage  was  given,  upon  a  stock  of  goods  in  a  store,  worth 
$8000,  to  secure  a  debt  evidenced  by  the.  mortgagor's  promissory  notes 
for  $1400.  It  contained  a  provision  that  it  should  be  a  continuing 
lien  and  security  upon  stock  or  goods  to  be  thereafter  brought  into  the 
store,  said  property  then  being  and  remaining  in  the  possession  of  the 
mortgagor;  provided,  always,  that  the  mortgagor  should  pay  to  the 
mortgagee  $1400,  the  amount  of  said  notes,  with  interest,  as  provided 
therein ;  with  the  right  to  enter  into  said  store  and  take  possession  of 
the  property,  on  the  non-payment  of  said  notes,  or  in  case  the  mortga- 
gees should,  at  any  time,  deem  themselves  unsafe,  and  sell  the  same  for 
said  debt.  Held^  that  such  mortgage  was  clearly  fraudulent,  as  against 
creditors,  upon  its  face  and  the  undisputed  facts  of  the  case  :  Yate*  v. 
Olmsted^  AdmW,  dhcj  65  Barb. 

Ileld^  alsoy  that  a  fair  interpretation  of  the  mortgage  itself  implied  or 
involved  an  agreement  and  understanding  between  the  parties  that  the 
mortgagor  should  go  on  with  the  store,  selling  the  goods  on  his  own  ac- 
count, and  replenishing  the  stock  from  time  to  time,  precisely  as  he  had 
previously  done,  and  without  respect  to  the  mortgage,  till  the  notes,  or 
one  of  them,  which  the  mortgage  was  given  to  secure,  should  fall  due  : 
Id, 

Heldy  further^  that  the  provision  that  the  mortgage  should  be  a  con- 
tinuing lien  and  security  upon  *'  the  stock  of  goods  to  be  thereafter 
brought  into  the  store/'  imported  that  the  new  goods  were  expected  to 
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be  brought  into  the  store  to  replace  those  sold,  so  that  the  lien  should 
be  eontiaued  and  transferred  from  those  sold  to  the  new  goods  thereafter 
to  be  brought  into  the  store ;  and  the  lien  was  thus  a  lieu  fluotnatipg 
from  old  goods  as  sold,  to  new  goods  substituted  in  their  place.  That 
this  was  the  clear  purpose  and  intcut  of  the  parties,  is  fairly  inferrible 
from  the  terms  of  the  mortgage  itself. 

Under  such  circumstances,  although  no  express  agreement,  in  words, 
between  the  parties,  that  the  mortgagor  shall  continue  to  sell  the  goods 
mortgaged,  and  the  business  proceed  as  before  the  giving  of  the  mort- 
gage, is  found  by  the  referee,  such  an  agreement  or  understanding  may 
be  implied  :  Id. 

Criminal  Law. 

Evidence — Admisnans. — Whether  the  court  below  was  right  or  wrong 
in  allowing  questions  to  be  put  to  the  prisoner  and  others  on  the  trial, 
with  the  view  of  impeaching  his  testimony — what  the  prisoner  said,  at 
any  time  after  the  commission  of  the  offence,  is  competent  against  him 
as  admissions ;  and  these  admissions  can  be  proved  by  himself,  or  any 
other  person  who  knew  of  them  :  Fralich  v.  The  People^  65  Barb. 

Prisoner  a  Witneu  in  his  own  hehcU/ — Ooniradicting  him. — When  a 
prisoner,  on  the  trial,  takes  the  stand  as  a  witness  in  his  own  behalf,  he 
is  subject  to  the  same  rules  of  examination,  and  to  b^  contradicted,  as 
any  other  witness  :  H. 

It  is  therefore  competent  to  show  that  his  testimony  as  to  being  un- 
conscious of  what  he  did,  while  committing  the  crime,  and  for  some  time 
afterwards,  was  not  true.  It  could  not  be  true,  if,  very  soon  thereafter, 
he  related  to  the  witness  the  manner  in  which  the  crime  was  conli- 
mitted :  Id. 

Judge* s  Char^e.^—TYie  counsel  of  a  prisoner  cannot  be  heard  to  assail 
the  charge  of  the  court,  upon  the  trial,  when  he  has  not  excepted  to  it, 
or  the  exception  is  too  geaeral  to  be  available  i  Id. 

Provocation — Reducing  grade  of  Crime. — Whether  or  not  mere 
words,  uttered  in  the  hearing  of  a  person  who,  by  reason  thereof,  kills 
another,  can  be  permitted  to  reduce  the  killing  from  murder  to  man- 
slaughter, it  is  clear  that  information  communicated  by  others  to  the 
person  who  kills  another  because  of  it,  ean  never  be  permitted  to  reduoe 
the  grade  of  the  crime  :  \2^. 

Motion  for  New  Trial,  for  newl^-discomred  Evidence. — Upon  a  writ 
of  error,  the  court  has  no  power  to  hear  a  motion  for  a  new  trial  upon 
the  ground  t^t,  since  the  trial,  material  evidence,  favorable  to  the  pri- 
soner, has  been  discovered  \  Id. 

If  such  a  motion  can  be  made  in  Aiy  eonrt,  it  must  be  made  in  the 
Oyer  and  Terminer.  It  cannot  be  made,  in  the  first  instance,  at  the 
.  general  term  :  Id. 

Damaqbs.     See  Ih-espass. 

Penalty — Liquidated  Damages. — As  a  general  rule,  a  sum  of  money 
in  gross,  stipulated  to  be  paid  for  the  non -performance  of  an  agreement, 
is  considered  as  a  penalty  or  security  for  the  payment  of  such  damages 
as  the  party  in  whose  favor  the  stipulation  is  made  may  have  sustained 
from  the  breach  of  contract  by  the  opposite  party.  .  It  will  beincum- 
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bent  on  the  party  who  claims  to  recover  the  sum  as  liquidated  damages 
to  show  that  they  were  so  considered  and  intended  by  the  contracting 
parties :  Davis  v.  GiUett,  52  N.  H. 

A.  by  his  bond,  acknowledged  himself  to  be  '*  holden  and  firmly  bound" 
to  B.  ^^  in  the  sum  of  one  thousand  dollars/'  The  condition  of  the  bond 
was  that  A.  should  not  engage  in  a  specified  business  within  a  certain 
time  and  place.  In  the  absence  of  any  evidence  concerning  the  inten- 
tion of  the  parties,  it  was  held  that  the  sum  of  one  thousand  dollars  was 
to  be  regarded  as  a  penalty,  and  not  as  liquidated  damages :  Id. 

Debtor  AND  Creditor.     See  ChaMd  M(yrtgage;  Fraud;  Fraudulent 

Conversance. 

W^ere  the  defendants,  at  the  time  of  making  a  fraudulent  transfer 
of  their  property,  had  in  their  possession  a  5-20  U.  S.  bond  for  $1000, 
belonging  to  the  plaintiff,  which  they  affcerwards  converted  to  their  own 
use :  Heldy  that  although  the  plaintiff  was  not,  at  the  time  of  making 
the  conveyance,  a  creditor,  in  the  ordinary  meaning  of  that  term,  yet 
she  was  equitably  entitled  to  protection  against  the  fraudulent  transfer, 
to  the  same  eitent  as  if  she  had  then  held  a  debt  for  $1000  against  the 
defendants :  FendleUm  v.  Hughes^  65  Barb. 

Deed. 

Where  a  deed  executed  by  H.  and  wife,  to  M.,  was  put  into  the  hands 
of  a  third  person,  with  directions  to  obtain  a  deed  from  M.  to  H/s  wifie, 
and  was  delivered  upon  that  condition,  and  M.  retained  the  same,  and 
refused  to  execute  a  deed  to  H.'s  wife;  Hdd^  that  the  deed  to  M.  never 
l>ecame  operative,  by  reason  of  the  non-performance  of  the  condition 
on  which  it  was  delivered :  Pendleton  v.  Hughes^  65  Barb. 

Easement. 

RdeoM  hy  Administrator. — A  vduntiary  release  of  an  easement  by  an 
administrator  does  not  bind  ^e  estate  nor  the  heirs  of  an  inteetate : 
Mowe  v«  St^vem^  60  Me. 

Escape. 

Judgment  against  Sheriff— Recapture, — Where  a  defendant  in  a  bas- 
tardy suit  is  imprisoned  for  a  failure  to  pay  or  replevy  a  judgment  ren- 
dered against  him  in  such  suit,  and  escapes  wjthout  the  consent  of  the 
sheriff,  and  is  not  recaptured  for  three  months  thereafter,  and  judgment 
is  recovered  against  the  sheriff,  on  his  bond,  for  the  escape,  by  the  rela- 
trix  in  the  original  suit,  and  the  judgment  is  not  paid,  the  defendant 
cannot  be  recaptured  and  imprisoned  :  Ex  parte  VoltZy  37  Ind. 

EviDEifOB.    Bee  Receipt. 

Parol  inadmissible  to  vary  subsequent  written  ;  or  to  contradict  Hate- 
ment  of  collateral  fact  drawn  from  Witness  on  cross-examination, — Evi- 
dence that  the  defendant  contracted  with  another  person  to  do  the  same 
work  to  recover  pay  for  which  plaintiff  sues,  is  no  defence :  Bell  v. 
Woodman,  60  Me. 

In  a  suit  between  persons  not  party  to  a  written  contract  it  cannot 
be  varied  by  parol  testimony  of  a  different  oral  agreement  previously 
made ;  fbr  such  agreement  is  merged  in  the  writing :  Id, 
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If  the  statement  of  a  fact  ooUaterai  to  the  issue  be  drawn  from  a 
witness  upon  cross-examination,  the  party  eliciting  the*  testimony  cannot 
contradict  it:  Id. 

Written  Contract — Attempt  to  change  hy  Parol, — Where  an  order 
was  given  upon  A.  to  pay  certain  claims  ont  of  the  proceeds  of  a  cer- 
tain note  in  his  hands,  and  he  accepted  the  same  in  writing,  "  so  soon 
as  the  maker  pays  the  note,''  and  A.  afterward  obtained  a  judgment  and 
foreclosure  of  a  mortgage  given  to  secure  the  note  held  by  him,  and 
bought  in  the  mortgaged  property,  and  was  subsequently  offered  more 
than  the  sum  due  upon  the  note  for  the  property :  Hdd^  that  he  could 
not  defend  against  the  payment  of  the  claitns  included  in  the  order 
accepted  by  him,  on  the  ground  that  the  person  who  gave  the  order  was, 
at  the  time  when  A.  accepted  the  same,  indebted  to  A.  for  more  than 
the  amount  at  which  he  had  bid  in  the  land,  and  that  it  was  understood 
by  the  person  for  whose  benefit  he  accepted  the  order  that  this  indebt- 
edness was  to  be  first  paid,  and  that  it  is  not  yet  discharged  :  Miller^ 
Exr,  V.  Ooldthwait,  AdmW,  37  Ind. 

Contra^  of  Service — Failure  of  Perfonnanee  hy  ServctnL — In  an 
action  to  recover  for  work  and  labor,  the  plaintiff  claimed  that,  by  the 
original  contract  of  hiring,  he  was  to  work  '*  so  long,  and  so  long  only, 
as  he  chose.''  The  defendants  claimed  that  the  hiring  was  for  a  speci- 
fied time ;  and  it  appeared  that  the  suit  was  commenced  before  the 
expiration  of  t;hat  time.  Held,  that  evidence  to  show  the  extent  of 
damage  occasioned  the  defendants  by  the  plaintiffs'  leaving  their  em- 
ploy before  the  expiration  of  the  term  of  service  claimed  by  them  was 
pruperly  excluded :  Bhdyett  v.  Berlin  Mills  Co.^  52  N.  H. 

A  breach  or  failure  of  perfornxance  by  the  employee  of  the  original 
contract  of  hiring  may  be  shown  by  the  employer  in  defence,  pro  tanto, 
to  an  action  against  him  for  the  wages,  under  the  general  issue :  Id, 

Improper  Receipt  of^New  Tried. — The  plaintiff  called  the  defendant 
as  witness- in-chief.  Then,  to  affect  his  credit  and  to  impeach  him,  under 
sect.  15,  ch.  209,  General  Statutes,  and  sect.  1  of  ch.  38  of  the  Laws 
of  1871,  a  record  from  the  municipal  court  of  Boston,  Mass.,  was  intro- 
duced and  admitted  to  show  that  the  defendant  had  there  been  convicted 
of  larceny ;  but  the  record  was  not  properly  authenticated,  to  make  it 
admissible  as  evidence.  A^r  verdict  for  the  plaintiff:  Held,  that  the 
verdict  should  not  be  set  aside,  if  the  proper  evidence  of  authentication 
of  the  record  used  on  the  trial  is  furnished  to  the  court ;  and  when  thus 
furnished,  that  being  the  only  ground  of  exception,  judgment  will  be 
rendered  on  the  verdict :  Hutchins  v.  Gerrishy  52  N.  U. 

Former  Recovery.     See  Partnership. 

Fraud.     See   Vendor. 

Judgment  toithout  Relief — Where  judgment-creditors  sue  to  recover 
of  the  defendant  the  value  of  property  fraudulently  sold  to  him  by  the 
judgment-debtor,  to  defeat  their  claims,  judgment  in  their  favor  cannot 
be  rendered  without  relief  from  valuation  or  appraisement  laws  :  White- 
hall V.  Crawford  et  oZ.,  37  Ind. 

Frauds,  Statute  of. 
Parol  Promise  to  ansioer  for  Debt  of  another. — G.   held  a  note 
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against  S.,  and  J.  held  a  note  and  mortgage  against  G.,  and  it  waF 
agreed  between  J.  and  H.  that  J.  was  to  surrender  to  G-.  the  note  and 
mortgage,  and  release  him  from  that  indebtedness,  and  take  from  him 
an  assigDment  of  the  note  which  he  held  against  S.,  and  H.  agreed  by 
parol  to  pay  to  J.  the  latter  note.  J.  accordingly  did  release  the  note 
and  mortgage  against  G.  and  took  an  assignment  from  G.  of  the  note 
against  S.  Held,  that  the  contract  was  within  the  Statute  of  Frauds, 
which  requires  a  special  promise  to  answer  for  the  debt  of  another  to 
be  in  writing,  in  order  that  an  action  may  be  maintained  thereon : 
Oro%hy  et  cU.  v,  Jerolomanj  37  Ind.  i 

Fraudulent  Conveyances. 

A  conveyance,  voluntary,  and  without  consideration,  of  land,  was 
executed  by  H.  and  his  wife,  when  he  was  in  embarrassed  circumstances, 
and  shortly  before  his  failure,  to  his  wife*s  mother,  with  the  understand- 
ing and  upon  the  condition  that  the  premises- should  be  conveyed  back 
to  H.'s  wife.  Held,  that  without  reference  to  the  conduct  of  the 
grantee,  the  deed  was  fraudulent  and  void,  by  reason  of  the  conduct  of 
the  grantors  alone :   Pendleton  v.  Hughes,  65  Barb. 

Where  the  direct  effect  of  a  conveyance,  and  of  omitting  to  put  the 
same  on  record,  is  to  defraud  a  creditor  of  the  grantor,  who  relying  on 
the  grantor's  apparent  ownership  of  land,  has  entrusted  property  to  him 
or  his  firm,  and  the  same  has  been  embezzled  and  appropriated,  such 
conveyance  will  be  held  fraudulent  and  void  as  to  the  creditor :  Id. 

And  this,  whether  the  creditor  occupied  the  position  of  a  creditor 
before,  or  not  until  aft«r,  the  execution  of  the  fraudulent  conveyance. 
In  either  case  ho  is  entitled  to  relief  by  a  judgment  declaring  the  con- 
veyance fraudulent  and  void,  and  that  it  be  cancelled  of  record,  &c. :  Id^ 

HlQHWAT. 

What  u  defect  in  u  for  the  Jury —  Wife  a$  WUnets. — Whether  a 
cellar  along  the  line  of  a  public  street,  unprotected  by  a  suitable  barrier, 
constitutes  a  defect,  is  a  question  for  the  jury  in  an  action  against  a 
city  to  recover  damages  for  an  injury  caused  by  such  defect;  and  this, 
although  the  cellar  is  not  in  the  general  direction  of  travel,  and 
although  the  plaintiff  was  not  travelling  along  the  street,  but  was  cross- 
ing it,  and  intended  to  pass  from  the  street  into  a  lane  (where  he  had  a 
right  to  go),  but  mistook  its  locality  in  a  dark  night,  and  fell  into  the 
cellar  :  Stack  v.  PortsmotUh,  52  N.  H. 

The  admission  of  the  plaintiff's  wife  to  testify  to  his  physical  condi- 
tion after  an  injury,  and  to  his  statements,  when  alone,  with  her,  of 
suffering  pain,  involves  no  violation  of  marital  confidence :  Id, 

Husband  and  Wife.    See  Highioay. 

Judgment.    See  Fraud;  Record, 

Entry  of  nunc  pro  tunc, — After  verdict,  for  the  plaintiff,  the  case 
was  transferred  to  the  law  term  for  the  consideration  of  the  full  bench, 
upon  exceptions  taken  by  the  defendant.  While  the  cause  was  thus 
pending  in  the  law  term,  the  defendant  died.  Afterward,  the  defend- 
ant's exceptions  being  overruled,  it  was  held,  that  the  plaintiff  should 
have  judgement  as  of  the  term  when  the  verdict  was  rendered :  Blais^ 
deU  V.  Harris,  52  N.  H. 
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JUEY. 

Value — Evidence — Finding. — A  jury  need  not  fix  the  value  of  per- 
sonal property  at  the  exact  sum  testified  to  by  any  one  witness  or  by 
any  two,  but  may  find  an  intermediate  sum :  JeffersonvtHey  dhc..  Rail- 
road Co.  V.  Ttdl,  37  Ind. 

«         Married  Women. 

Liahility  upon  Contracts  — A  married  woman  is  not  liable  upon  any 
executory  contract,  unless  it  be  made  in  connection  with  her  separate 
business  or  separate-  estate.  Hence  a  bond  executed  by  her  is  of  no 
validity  where  it  is  not  alleged  that  she  carries  on  any  separate  business, 
nor  that  it  was  given  for  or  on  account  of  her  separate  estate :  Kkld  et 
a/.  V.  Conway,  65  Barb. 

But  although  a  bond  accompanying  a  mortgage  is  void,  it  does  not 
follow  that  the  mortgage  also  is  void.  The  latter  recites  a  consideration, 
and  is  under  seal.  There  b  therefore  a  sufficient  consideration  to  sup- 
port it :  Id, 

A  statement  in  a  mortgage  executed  by  a  married  woman,  that  the 
mortgaged  premises  are  occupied  by  her  as  a  dwelling-house,  and  that 
the  mortgage  is  intended  to  cover  all  the  lands  and  buildings  in  con- 
noi^tion  therewith,  is  a  distinct  allegation  or  admission  that  the  premises 
are  her  separate  estate :  Id. 

Where  a  married  woman  gives  a  mortgage  on  real  estate,  the  court 
must  assume  that  it  is  her  separate  property  until  the  contrary  appears; 
and  it  seems  that  she  will  be  estopped  from  denying  that  it  was  such  :  Id, 

If  a  charge  upon  the  separate  estate  of  a  married  woman,  contained 
in  her  endorsement  of  a  promissory  note,  is  valid,  as  was  held  in  T?ie 
Corn  Exchange  Ins.  Co,  v.  Babcock,  42  N.  Y.  613,  a  charge  created 
by  her  mortgage  is  equally  valid  :  Id, 

Master  and  Servant.    See  Evidence  ;  Railroad, 

A  servant  cannot  recover  from  his  employer  for  injuries  resulting  from 
the  uaskilfulness  of  his  fellow-servants,  if  he  has  the  same  knowledge, 
or  means  of  knowledge,  of  such  unskilfulness,  that  the  employer  has  f 
Haskinj  Adm'r^  v.  Tlie  N.  Y.  Central,  cfec,  Railroad  Co.^  65  Barb. 

Mechanics'  Lien. 

Necessary  Parties — Priority  over  Conveyances. — In  a  suit  to  enforce 
a  mechanics*  lien  for  the  material  furnished  and  labor  performed  in  the 
erection  of  a  building,  where,  subsequent  to  the  contract  for  the  work, 
the  owner  of  the  land  has  sold  and  conveyed  it,  he  is  not  a  necessary 
party. :  KeUenherger  v.  Boyer  et  al,  37  Ind. 

The  lien  of  the  mechanic  relates  to  the  time  when  the  work  com- 
menced or  the  material  began  to  be  furnished^  and  takes  priority  as 
well  over  subsequent  conveyances  as  over  subsequent  encumbrances :  Id. 

NsoLiGENOB.     See  Railroad, 

Liahility  of  Oumer  for  acts  of  Contractor. — The  defendant  and 
others,  a  committee  of  the  town  of  Eeene,  to  make  improvements  in 
and  about  a  certain  pond  for  the  purpose  of  supplying  the  citizens  of 
Keene  with  water,  found  it  necessary  to  clear  on  a  strip  of  land  about 
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the  margin  of  said  pond,  which  land  the  town  of  Keene  liad  purchased 
for  that  purpose;  and  the  committee  had  let  to  one  Nourse  the  job  oi' 
so  clearing  this  land  at  a  stipulated  price.  Nourse  prepared  the  land 
for  burning)  and  set  fire  to  the  brush  and  lo^  upon  this  land,  which 
escaped,  as  was  alleged,  through  the  carelessness  and  negligence  of 
Nourse,  to  the  plaintiflTs  land,  and  consumed  his  wood,  timber  and 
fences.  Ileld^  that  the  defendant  would  not  be  liable  for  the  negligence 
or  carelessness  of  Nourse  by  virtue  of  any  relation  between  the  defend- 
ant as  committee  of  the  town,  and  Nourse  as  a  contractor  or  sub-con- 
tractor, who  had  the  entire  management  and  contro]  of  the  clearing  of 
the  land,  according  to  his  contract:    Wright  v.  Holbrook,  52  N.  H. 

Whether  the  town  of  Keene,  as  owner  of  the  land  which  Nourse  was 
clearing,  could,  under  the  circumstances,  be  held  liable  for  the  careless- 
ness or  negligence  of  Nourse,  qua^ef   Id. 

Steam  Vesseh — Excesnve  pressure  on  BoUer. — Even  if  a  pressure 
upon  a  steam  boiler  in  excess  of  the  amount  allowed  by  the  govern- 
ment inspectors,  by  their  certificate,  to  be  used,  is  not  legal  negligence 
under  the  Act  of  Congress  of  February  28th,  1871,  for  the  better  »ecu- 
rity  of  life  on  board  of  steam  vessels ;  yet,  in  an  action  in  a  state  court, 
for  damages,  at  common  law,  the  court,  or  a  referee,  may  properly  hold 
that  it  is  evidence  of  negligenee,  and  sufficient  evidence  to  warrant  a 
finding  of  negligence  in  fact :  Carroll  v.  The  Staten  Island  Railroad 
Company,  65  Barb. 

Concurrent — Proof  of — Contributory  Negligence  of  Third  Person  — 
In  an  action  to  recover  damages  for  an  injury,  resulting  from  the  neg- 
ligence of  the  defendant,  the  rule  as  to  the  burden  of  proof  of  concur- 
ring negligence  on  the  part  of  the  plaintiff  is,  that  the  plaintiff  must 
satisfy  the  jury,  in  order  to  entitle  him  to  recover,  that  he  was  not 
guilty  of  negligence  which  contributed  to  produce  the  injury;  but  he 
is  not  called  on  to  make  such  proof  in  the  first  instance,  unless  the  cir- 
cumstances disclosed  by  bis  own  witnesses  tend  to  show  him  guilty  of 
negligence.  Where  negligence  is  not  thus  established  it  is  to  be  affirm- 
atively proved  by  the  defendant:  Robinsons,  The  N.  F.  Central,  dec , 
Railroad  Co.,  65  Barb. 

The  rule  is  the  same  in  cases  of  negligence  as  in  other  cases.  If  the 
plaintiff's  own  evidence  establishes  a  defence,  the  plaintiff,  before  he 
rests,  must  rebut  it,  or  he  will  be  nonsuited :  Id, 

Contributory  negligence  is  matter  of  defence,  and  is  not  to  be  affirma- 
tively disproved  in  order  to  entitle  the  injured  party  to  recover  :  Id. 

A  person  who  is  injured  by  the  negligence  of  another,  is  not  respon- 
sible for  any  contributory  negligence  of  a  third  person  with  whom  he 
happen^)  to  be  riding  at  the  time,  over  whom  or  whose  conduct  he  has 
no  control :  Id. 

Where  jn  an  action  for  negligence  the  charge  was,  not  that  the  jury 
must  be  satisfied,  in  order  to  find  a  verdict  for  the  plaintiff,  that  she  was 
not  chargeable  with  concurring  negligence,  which  they  might  do  from  the 
absence  of  any  evidence  tending  to  prove  it ;  but  was,  that  negligence 
must  be  affirmatively  disproved  by  the  plaintiff:  Held,  that  the  charge  was 
erroneous;  the  jurv,  by  the  language  used,  being  given  to  understand 
that  they  must  find  for  the  defendant,  unless  the  plaintiff,  by  evidence 
on  her  own  part,  disproved  or  rebutted  negligence  which  was  otherwise 
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imputable  to  her,  or,  what  was  the  same  thing,  presamed  against  her : 

Partnership.     See  Unincorporated  Company. 

Contract — Joint — Severed — Former  Recovery. — Where  a  mortgage 
executed  by  one  of  the  members  of  a  partnership  in  his  own  name,  but 
for  the  firm,  and  upon  property  held  in  his  own  name,  but  in  trust  for 
the  firm,  contained  this  agreement:  **  He  assuming  the  payment  of  said 
notes,  and  they  being  for  the  purchase-money  for  the  above-described 
real  estate,  and  the  mortgagor  expressly  agrees  to  pay  the  sum  of  money 
above  described/'  the  n^tes  referred  to  having  been  given  by  another 
person,  and  the  partnership  having  purchased  an  int^jrest  iu  the  real 
estate,  and  thus  assumed  their  payment.  Udd^  that  the  contract  was 
the  joint  ct»ntract  only  of  all  the  partners,  and  not  the  several  contract 
of  ejich  :    Croshy  v.  Jeroloman,  37  Ind. 

Where  suit  had  been  brought  upon  the  notes  and  mortgage  against 
the  maker  of  the  notes  and  the  member  of  the  firm  in  whose  individual 
name  the  mortgage  was  executed,  and  iudgment  only  of  foreclosure 
taken  against  the  member  of  the  firm,  and  a  personal  judgment  against 
the  maker  of  the  notes.  Held^  that,  as  judgment  on  the  agreement  to 
pay  the  notes  might  have  been  taken  against  the  partner  in  that  action, 
the  proceedings  and  judgment  taken  were  a  bar  to  any  further  suit 
against  him  on  the  contract,  and  therefore  a  bar  to  any  suit  against  his 
partners,  who  were  only  liable  jointly  with  him :  Id, 

Assumption  by  incoming  Partner  ofoiU-going  Partner* s  share  of  Dehtt, 
— Where  one  purchases  the  interest  of  one  of  the  partners  in  a  firm,  and 
takes  his  place  therein,  not  agreeing  to  pay  at  once  all  the  debts  of  the 
firm,  but  only  that  he  will  **  assume*'  the  share  of  the  liabilities  of  the 
firm  which  belong  to  the  outgoing  partner,  the  intent  and  meaning  of 
such  assumption  is  to  indemnify  the  out-going  partner.  If  the  latter  is- 
obliged  to  pay  any  of  the  old  debts,  under  such  circumstances,  then  and 
then  only  he  is  entitled  to  maintain  his  action  :  Coleman  v.  Lannlibg  ei' 
al,  65  Harb. 

Application  of  Payments. — At  the  time  of  the  purchase  by  the  defendr- 
ants  (if  an  interest  in  a  partnership  firm,  there  was  a  balance  of  $200* 
due  from  the  firm  to  R.  The  account  was  kept  along  with  the  new  firm, 
and  was  one  continuous  account;  and  payments  were  made  to  R.  mora* 
than  sufficient  to  extinguish  such  balance  of  $200,  without  any  specifio- 
appropriation  by  either  party,  other  than  such  as  arose  from  the  charges, 
and  credits  in  the  continuous  account  and  the  appropriation  thereof 
assumed  by  the  rules  of  law.  Held,  that  the  rule,  in  such  a  case,  is^ 
that  the  payments  are  to  be  applied  to  the  earliest  items  in  the  account,, 
although  the  payments  are  made  by  the  new  firm,  some  of  whom  are  not 
liable  to  the  creditor  for  the  debt  extinguished  by  their  application,  an  A 
that  this  is  especially  so,  where  the  incoming  partner  has  assumed  hia 
share  of  the  old  liabilities  :  Id. 

Pleading. 

Jurisdiction. — If  a  court  has  no  jurisdiction,  there  is  do  trial,  and* 
the  Supreme  Court  will  not  look  to  the  record  to  see  whether  the  merits- 
of  the  cause  were  fairly  tried  :  Loeb  v.  Mathis,  37  Ind. 

Under  section  54  of  the  code  (2  G.  &  H.  81)  an  objection  to  tb« 
Vol.  XXL— 43 
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jurbdictioD  of  the  court  over  the  subject-matter  of  the  action  is  doI 
waived  by  failing  to  demur  or  answer.  Such  objection  may  be  raised 
on  a  motion  in  arrest  of  judgment :  Id, 

Railroad. 

Duty  in  regard  to  Jmprovementi  in  Mkchinery,  dhc — It  is  the  duty  of 
railroad  companies  to  use  upon  their  trains,  all  improvements  in  ma- 
chinery, or  in  the  construction  of  cars,  &c.,  commonly  used  by  other  com- 
panies ;  and  it  is  negligence  if  they  do  not  use  them,  for  which  they  are 
liable  to  a  person  injured,  if  the  improvement  would  in  any  appreciable 
degree  have  contributed  to  prevent  the  injury  :  CosUUo  v.  The  Syra- 
cuse, Binghamtony  dhc,  Railroad  Company,  65  Barb. 

Railroad  companies  are  bound  to  supply  their  trains  with  brakes,  and 
if  a  person  is  injured  on,  or  while  crossing  a  track,  and  the  injury  could 
have  been  avoided  by  the  use  of  brakes,  the  omission  to  have  them,  or  to 
use  them,  would  be  such  negligence  as  would  render  them  liable  to  the 
person  injured  :  Id, 

If  they  are  obliged  to  have  some  brake,  the  public  safety  requires 
that  it  should  be  the  best  in  use.  They  cannot  use  an  old  brake  which 
will  not  stop  a  train  in  less  than  1000  feet,  when  running  ten  miles  per 
hour,  when  other  companies  use  brakes  that  will  stop  a  train  in  500 
feet,  running  at  the  same  rate  of  speed  :  Id, 

A  railroad  company  is  as  much  bound  to  prevent  doing  injury  to  a 
person  on  its  track,  by  using  all  the  facilities  that  experience  has  pro- 
vided for  the  purpose,  as  the  person  on  the  track  is  bound  to  use  all  the 
means  in  his  power  to  escape  the  injury,  when  he  is  aware  that  it  is 
impending:  Id, 

Rate  o/tpeed  through  Cities^  dec, — It  seems  to  be  no  more  than  rea- 
sonable to  require  railroad  companies  to  run  their  trains  through  cities 
and  villages  at  such  moderate  rate  of  speed  as  that,  by  the  use  of  brakes, 
a  train  may  be  speedily  stopped,  so  that  neither  person  nor  property 
shall  be  exposed  to  injury  from  it;  and  this  without  regard  to  whether 
or  not  there  is  a  municipal  regulation  as  to  the  speed  at  which  trains 
shall  be  run. — Per  Mullin,  P.  J. :  Id, 

Qmtrtbutory  Negligence, — A  charge  to  the  jury  that  a  child  that  is 
tui  juris  is  bound  to  exercise  the  same  degree  of  caution,  in  approaching 
and  crossing  a  railroad  track,  to  prevent  injury  from  an  approaching 
train,  that  an  adult  is  bound  to  exercise,  is  erroneous,  and  being  so,  the 
jury  may,  upon  the  evidence,  find  that  a  child  seven  years  of  age, 
injured  while  attempting  to  cross  a  railroad  track,  is  not  chargeable  with 
negligence  that  contributed  to  produce  the  injury :  Id, 

Negligence. — In  an  action  against  a  railroad  company,  bronght  by  the 
administrator  of  one  of  its  employees,  to  recover  damages  for  the  neg- 
ligent killing  of  the  deceased  by  the  cars  of  the  defendant,  it  is  unne- 
cessary to  con.sider  the  question  whether  the  persons  employed  on  the 
train  that  killed  the  deceased  were  guilty  of  negligence  that  caused  his 
death.  The  sole  question  is,  was  the  defendant  guilty  of  negligence  in 
employing  an  incompetent  person  as  conductor  on  such  train,  or  in  not 
prescribing  rules  which  would  apply  to  trains  moving  where  such  train 
was,  and  provide  for  warnings  to  persons  passing,  or  being  on  or  near 
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Ac  track  when  sucli  train  was  moved:  Haskiii^  Adin*r.  V.  The  K.  T. 
Central,  dhc^  Railroad  Co ,  65  Barb. 

llaisiii(£  to  the  post  of  conductor  a  person  who  has  served  seven  years 
in  the  interior  stations  of  car-c6upler  and  sbover,  the  daties  of  which 
places  made  him  acquainted  with  the  modes  of  making  up  trains,  the 
danger  incurred  by  those  employed  in  the  work,  and  by  others,  when 
the  trains  are  in  motion,  and  the  precautions  necessary  to  guard  against 
accidents,  is  not  of  itself  negligence ;  where  it  does  not  appear  that  he 
had  evet*  shown  himself  to  be  incompetent,  or  unfaithful,  prior  to  the 
happening  of  the  injury  sued  for.     Id, 

Corporations,  as  well  as  individuals  must  be  at  liberty  to  rais^  men 
from  lower  to  hi<;her  places ;  and  such  elevation  of  them  cannot  be  im- 
puted to  the  employer8  as  negligence.  Unless  the  places  from  which  they 
are  raised  are  not  such  as  to  properly  prepare  them  fur  the  higher.  Id, 
•  It  being  utterly  impossible  for  a  railroad  company  to  move  its  trains, 
when  being  made  up,  according  to  a  time-table,  the  omission  to  provide 
regulations  for  the  movement  of  trains  engaged  in  and  about  the  freight 
and  engine-houses  and  depots  of  the  company  is  not  negligence :  Id, 

But  it  is  practicable  to  prescribe  in  what  manner  engineers  and  con- 
ductors shall  give  notice  of  the  approach  of  an  engine,  with  or  without 
cars,  when  trains  are  being  made  up,  or  moving  about  freight-houses, 
depots,  (»r  engine-houses.  And  if  proper  precautions  are  not  taken  for 
the  protection  of  life  and  limb  from  injury  by  such  engineers  and 
trains,  a  person  injured,  who  is  not  an  employee  of  the  company,  has 
just  cause  of  complaint,  and  is  entitled  to  recover  damages  for  any  in- 
jury sustained  by  reason  of  the  omission  of  the  company  to  adopt  all 
reasonable  guards  against  liability  to  injury :  Id, 

One,  however,  who  enters  into  the  employ  of  such  company,  with  full 
knowledge  that  no  provision  has  been  made  for  protecting  its  ftervants 
against  injury  from  moving  trains  or  engines,  has  no  claim  to  recover 
damages  if  he  sustains  an  injury  by  reason  of  the  company  omitting  to 
make  such  provisions  and  regulations  as  prudence,  and  a  proper  regard 
for  the  lives  of  others,  might  require :  Id, 

Real  Estate. 

Possession  of  Land, — Where  one  has  a  right  to  use  land  for  certain 
purposes  his  occupation  of  it  must  be  presumed,  prtmd  facie,  to  be  in 
accordance  with  his  legal  right :  Mowe  y.  Stevens,  60  Me. 

Receipt. 

Wliere  explainahle. — A  receipt  for  money,  though  it  be  stated  to  be 
in  full  of  the  debt  or  demand  upon  which  it  is  received,  may.  be  contra- 
dicte  1  or  explained  by  parol  evidence :  Howard  et  al.  v.  Norton,  65 
Barb. 

A  receipt  for  the  note  of  a  third  person  is  explainable,  unless  it  be 
stated  ill  it,  that  it  is  received  in  full  payment  of  the  debt  or  demand 
on  which  it  is  to  be  applied  :  Id. 

A  receipt  was  given  by  the  plaintiff  in  these  words :  "  Rec*d  of  L. 
H.  $167  40  in  payment  of  an  ace.  of  $837,  against  J.  B.  M.  &  Co.,  for 
apples  bought  by  J.  S.*'  Held,  that  considering  this  as  a  mere  receipt 
for  a  given  sum  of  money  in  full  of  the  plaintiff's  debt,  it  was  explain- 
able, unless  it  was  to  be  treated  on  the  evidence  as  an  accord  and  satis- 
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faction.     But  that  if  it  was  to  be  considered  an  accord  and  satisfaction 
it  could  not  be  explained  or  contradicted  by  parol  evidence :  Id. 

Eecords.  • 

Of  Judgments — How  amewfed. — The  clerk  of  a  court  lias,  ex  officio^ 
no  right,  without  the  express  order  of  the  court  to  that  effect,  to  com- 
plete, alter,  or  amend  the  record  kept  by  a  predecessor  in  thut  office, 
whose  term  has  expired  :  Rockland  Water  Co.  v.  PHlsbury,  60  Me. 

If  there  bo  a  failure  to  make  record  of  a  judgment,  the  party  claim- 
ing to  have  it  recorded  should  present  a  petition  to  the  court  to  have  this 
done,  and  give  due  notice  to  the  adverse  party  :  Id, 

Keferee. 

Power  to  sell  Real  Estate — Title  of  I^rchaser. — When,  in  an  action 
brought  by  a  judgment-creditor,  to  set  aside  a  conveyance  made  by  his 
debtor,  as  fraudulent  against  creditors,  the  deed  is  declared  fraudulent  and 
void,  and  a  referee  is  appointed,  and  ordered  tosell  the  premises ;  who  sells 
the  same  at  public  auction,  and  executes  a  deed  thereof  to  the  purchaser, 
no  title  will  pass  thereby;  by  reason  of  a  total  want  of  power  in  the 
court  to  authorize  the  referee  to  sell;  but  the  title  will  remain  in  the 
grantee  in  the  fraudulent  conveyance,  and  pass  by  his  deed  :  Datcley  v. 
BrowHy  65  Barb. 

Sale.     See  'Vendor. 

Passing  of  Title. — The  trustee  purchased  of  the  defendant  a  hog  which 
he  took  into  his  possession,  some  sugar  which  he  mixed  with  his  sugar, 
and  other  artrdes,  the  prices  of  all  which  were  agreed  upon,  and  took 
out  his  wallet  to  pay  for  them,  but  the  writ  was  served  upon  him  before 
he  could  deliver  the  money,  and  he  did  not  deliver  it ;  whereupon  the 
defendant  reclaimed  the  property.  Meld^  that  this  was  a  sale  for  cash, 
and  that  the  title  did  not  pass  until  payment,  and  so  no  debt  was  created, 
and  (the  articles  being  exempt  from  attachment)  the  trustee  was  dis- 
charged ;  Pavl  V.  Reedy  52  N.  H. 

Stream. 

Dedication  of  Way —  Way  terminating  on  Navigalle  Stream  presumed 
to  extend  to  Low-water  Mark — Damages. — Where  riparian  proprietors 
have  laid  out  and  sold  their  land  in  lots  as  delineated  upon  a  plan,  hav- 
ing streets  thereon  terminating  upon  a  navigable  stream,  such  streeU 
will  be  considered  as  dedicated  to  the  use  of  purchasers  of  such  lots,  and 
of  the  public,  down  to  the  winter  at  all  stages  of  the  tide,  unless  there 
be  some  express  reservation  of  the  flats  ;  although  the  lines,  upon  such 
|»lan,  indicating. the  boundary  of  the  tier  of  lots  nearest  the  river  be 
drawn  at  high-water  mark  :  .Stetson  v.  Bangory  60  Me. 

The  conversion  of  a  way  dedicated  to  the  use  of  the  purchasers  of 
adjoining  lots  into  a  public  way  does  not  authorize  the  award  of  more 
than  nominal  damages  :  Id, 

Sunday. 

An  action  agiiinst  carriers  of  passengers,  to  recover  damages  for  an 
injury  sustained  by  a  passenger  through  their  negligence,  being  brought 
for  the  violation  of  a  plain  duty  on  the  part  of  the  defendants,  to  trans- 
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port  the  plaintiff  with  care  and  in  safety,  it  is  no  defence  thereto  that 
the  accident  causing  the  injury  occurred  on  Sunday,  when  the  plaintiff 
was  not  travelling  for  any  of  the  purposes  allowed  by  the  act  for  the 
observance  of  the  Sabbath:  Carroll  v.  The  Stolen  Island  Railroad  Com- 
punt^f  65  Barb. 

If  the  obligations  of  the  defendants,  and  the  rights  of  the  plaintiff, 
in  such  a  case,  rest  on  contract,  the  fact  that  the  contract  for  the  trans- 
portation of  the  plaintiff  was  made  on  Sundai/  will  not  exempt  the 
carriers  from   liability  for  damages  occasioned  by  their  negligence :  Jd. 

Surety. 

Official  Bond — Powers  of  Selectmen —  Their  neglect  no  discharge  of 
Sureties  on  Treasurer  s  Bond. — The  failure  of  the  selectmen  to  examine 
the  accounts  of  a  town  treasurer,  as  directed  by  Rev.  Sts  .  ch.  6,  §  152, 
will  not  affect  the  liability  of  the  sureties  upon  his  bond  :  Farmington  v. 
Stanley,  60  Me. 

Nor  will  surety  be  released  if  the  selectmen,  failing  to  detect  an  error 
in  addition,  certify  the  treasurer's  account  to  be  correct,  when,  in  fact, 
there  is  a  deficit;  even  if  this  certificate  be  made  known  to  the  surety 
soon  after  its  entry  upon  the  treasurer's  books  and  while  the  treasurer 
has  attachable  assets  enough  to  cover  the  deficit,  though  he  subsequently 
die  insolvent ;  /(/. 

Town. 

Charter  of  Incorporation  does  not  give  Title  to  Land — Evidence  of 
Title  by  Votes. — Where  land  and  the  franchises  of  a  town  containing  it 
were  granted  to  the  same  persons  by  the  same  charter,  this  was  held  to 
vest  no  title  to  the  land  in  the  town  as  a  municipal  body :  South  Hamp- 
ton V.  Fwoler,  52  N.  H. 

A  town  acquires  no  title,  by  virtue  of  its  act  of  incorporation,  to  land 
within  its  limits  not  before  granted  :  Id. 

if  the  title  to  lands  in  Hampton  not  planted  to  individuals  was  in 
the  town,  and  a  new  town  was  formed  within  its  limits  containing  the 
bind,  the  title  still  remained  in  Hampton;  affirming  the  doctrine  of 
Uhion  Baptist  Soc.  v.  Candia,  2  N.  H.  20 :  Id, 

Votes  of  a  town  in  possession  of  land,  showing  a  claim  of  title,  are 
admissible,  as  giving  a  character  to  its  possession ;  but  where  there  is 
no  evidence  of  possession,  they  are  inadmissible:  Id. 

Records  of  a  town  which  holds  land  as  a  private  corporation,  unless 
accompanied  by  possession,  are  not  admissible,  even  against  a  stranger, 
to  prove  that  the  town  claimed  the  title :  Id. 

Trespass. 

Lavofid  Entry — Ahuse  of  Avihority. — The  plaintiff  had  been  post- 
master, and  had  kept  the  post-office  in  a  room  set  apart  for  that  purpose, 
ill  his  own  dwelling-house.  The  defendant,  acting  as  the  servant  and 
assistant  of  a  newly-appointed  postmaster,  entered  the  office  so  kept  by 
the  plaintiff^  under  orders  from  his  principal,  to  remove  the  furniture 
and  fixtures,  &c.,  belonging  to  the  government,  to  the  new  office.  Held, 
that  such  entry  being,  by  authority  of  law,  an  abuse  of  the  authority, 
as  by  committing  an  assault  and  battery  on  the  plaintiff  and  his  wife. 
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might  have  the  eflfect  to  make  the  original  entry  wrongful,  and  the  de* 
feudant  a  trespasser  ab  initio  :  Sterling  v.  Warden^  52  N.  H. 

Damages — Where  a  complaint  fur  trespass  upon  real  estate  avers  a 
ctm.sequeutial  injury  to  personal  property,  such  averment  will  be  taken 
only  as  a  matter  of  aggravation  of  the  damages  :  Loeb  et  al,  v.  Muthis, 
37  Ind. 

Trovxr. 

Damages — Ej^ect  of  Verdict. — In  an  aotion  of  trover  by  a  payor 
against  a  payee  for  the  conversion  of  a  note  for  thirty-five  dollars,'  the 
plaintiff  recovered  a  judgment  .for  one  cent  damages  and  costs,  which 
was  satisfied  by  the  defendant.  JJe^/,  thnt  this  did  not  entitle  the 
defendant  to  enforce  the  collection  of  the  note  as  a  valid  outstanding 
obligation  against  the  payor  :  Dearth  v.  Spencer j  52  N.  H 

Trust. 

Discharge  of — How  enforced  by  Cestui  que  trust,  using  name  of  Trustee, 
— If  a  cestui  que  trust  be  induced  by  fraud  to  discharge  the  trust,  it 
must  be  considered  as  extinguished  so  far  as  an  innocent  purchaser  of 
the  trust-property,  who  buys,  relyin;;  upon  the  discharge,  is  concerned  : 
Penobscot  R>nlroad  Co.  v.  MayOy  60  Me. 

But  if  a  person  whose  own  note  is  deposited  in  trust  for  others,  among 
whom  its  proceeds  are  to  be  divided,  obtain  possession  of  it  without  the 
consent  of  the  cestui  que  trust,  an  action  for  money  had  and  received 
brought  against  him,  in  the  name  of  the  depositary,  by  and  for  the 
benefit  of  one  of  those  entitled  to  a  share  of  the  amount  due  on  the  note, 
is  maintainable;  nor  can  the  suit  be  discontinued  by  the  nominal  plain- 
tiff  or  his  assignee,  without  the  consent  of  the  party  in  interest :  Id. 

Unincorporated  Company. 

Who  are  Members — their  Liability. — Every  member  of  an  unincorpo- 
rated joint-stock  company  is  personally  liable  for  all  of  its  debts  :  Frost 
v.  WalJeery  60  Me. 

It  is  sufficient  to  authorize  a  finding  that  persons  are  members  of  such 
company,  if  it  be  proved  that  their  names  are  found  upon  the  subscrip- 
tion-papers for  its  capital  stock,  and  that  they  paid,  without  objection, 
assessments  for  the  number  of  shares  set  against  their  respective  names, 
even  if  it  be  not  shown  by  whom  their  names  were  so  subscribed  :  Id. 

By  thus  contributing  to  the  working  capital,  the  subscribers  became 
entitled  to  share  in  the  profits  of  the  company,  and  liable,  as  copartners, 
for  its  debts  :  Id. 

If  seems  that  there  is  no  distinction,  in  respect  to  this  liability,  between 
a  subscriber  for  stock  and  a  stockholder ;  however  this  may  be,  an  actual 
payment  of  assessments  upon  shares  subscribed  for  will  create  such  lia- 
bility: Id. 

Vendor  and  Purchaser. 

Rescission  of  Contract — Fraud — Assumpsit  to  recover  part  paid. — 
^^  hen  a  party  seeks  to  rescind  a  contract  entered  into  ou  fraudulent 
representations,  he  must  return  or  offer  to  return  the  property  acquired 
by  such  contract,  within  a  reasonable  time,  and  in  such  way  as  to  place 
the  property  and  the  vendor  substantially  in  the  same  condition  as  at 
the  time  the  property  was  received  :  Manahan  v.  Noyes^  52  N.  H. 
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In  case  of  fraud  by  the  vendor  in  a  sale  of  real  estate,  whether  a  notice 
by  the  vendee  in  possessron,  of  a  refusal  to  retain  and  pay  for  the  pro- 
perty, given  to  the  vendor  four  days  after  the  completion  of  the  contract, 
was  a  reasonable  time,  within  the  rule  relatinjr  to  the  rescission  of  con- 
tracts, is  a  question  of  fact  and  not  of  law  :  LJ. 

Assumpsit  for  money  had  and  received  will  lie  where  a  contract  is 
rescinded,  to  recover  the  money  paid  under  it :  Id. 

Where  A.  gave  to  B.  a  five  hundred  dollar  bill  in  order  that  B.  might 
change  it  and  pay  three  hundred  dollars  of  it  to  C,  if  the  authority  of 
B  to  pay  such  sura  to  C.  was  countermanded  by  A.  before  payment  : 
Heldy  that  all  the  money  remained  the  property  of  A.,  who  was  entitled 
to  recover  it  of  B.  in  an  actiob  of  assumpsit  for  money  had  and  received  : 
H, 

Way. 

Deed — Use  of  PoMoge — Pre^criptton — Conts. — ^The  owner  of  two 
adjoining  lots,  Nos.  5  and  6,  fronting  on  M  street,  the  southerly  of 
which — No.  5- — was  bounded  on  the  south  by  C  street,  in  1833  con- 
veyed No.  6,  "  with  right  of  passageway  from  C  street  to  the  rear  of 
the  store," — there  being  at  that  time  a  store  on  No.  6,  extending  back 
45  feet  from  M  street.  From  1833  to  1860,  some  20  feet  at  the  rear 
end  of  No.  5  was  vacant;  and  there  was  evidence  tending  to  show  that 
during  that  period  the  occupants  of  No.  6  used  a  passage- way  across 
No  5  from  C  street  to  the  rear  of  their  store  on  a  particular  line.  In 
1860,  the  defendant,  being  the  owner  of  No.  6,  extended  his  building 
on  that  lot  to  the  rear,  so  as  to  obstruct  the  passage  where  it  had  been 
HO  used,  but  still  lefl  a  passage-way  12}  feet  wide  at  the  rear  of  the  lot, 
which  the  jury  found  to  be  reasonably  suitable,  convenient,  sufficient 
and  necessary  for  the  purposes  for  which  a  right  of  passage  was  granted 
from  C  street  to  the  place  where  the  rear  of  the  store  was  in  1833: 
Held^  that  the  call  of  the  deed  was  answered  by  any  passage-way  from 
C  street  to  the  rear  of  the  store  as  it  was  in  1833,  such  as  would  be 
reasonably  convenient  and  suitable  for  the  purposes  for  which  it  was 
originally  granted  :  Hddy  also,  that  as  the  use  was  substantially  in  ac- 
cordance with  the  terms  of  the  grant,  it  must  be  deemed  to  have  been 
under  the  grant  and  not  adverse ;  and  that  no  prescriptive  right  was 
thereby  gained  :  Smith  v.  Wxggin^  52  N.  H. 

The  main  controversy  related  to  the  obstruction  of  the  way.  The 
writ  contained  one  count  for  an  independent  injury  alleged  to  result 
from  the  defendant's  overhanging  eaves,  to  which  there  was  a  confess- 
ion. The  jury  returned  a  verdict  for  the  plaintiff  as  to  the  eaves,  but 
on  the  other  counts  the  verdict  was  for  the  defendant.  It  was  ordered 
that  each  party  recover  costs  on  the  issues  found  in  his  favor :  Id. 

Will. 

Undue  Influence — Wife. — An  influence  in  procuring  the  execution  of 
a  will,  which  when  exercised  by  a  wife  may  be  lawful  and  proper,  may 
be  illegitimate  and  undue  when  exercised  by  a  woman  living  in  unlaw- 
ful interooucse  with  the  testator  :  Keismger  et  al.  v.  Kessinger  et  a/.,  37 
Ind. 
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THE  RELATION  OF  THE  CIVIL  TO  THE  COMMON 

LAW. 

Aside  from  the  interest  which  ought,  naturally,  to  be  felt  in  the 
establishment  of  a  periodical,  through  which  a  more  familiar  know- 
ledge of  the  Civil  Law  can  be  obtained  than  is  found  in  the  books 
which  are  generally  accessible  to  the  American  student,  it  may  be 
further  regarded  as  an  important  auxiliary  in  promoting  a  know- 
ledge of  the  principles  upon  which  the  modem  science  of  Compar- 
ative Jurisprudeitce  is  founded.  We  call  it  a  science,  because  we 
believe  it  has  its  practical  uses  and  its  laws,  and  we  call  it  a  modern 
one,  because  so  little  is  to  be  found  bearing  upon  it  in  the  older 
writers  upon  Law,  and  because,  as  a  system,  it  is  still  so  imperfect 
and  incomplete.  For  a  long  period,  there  was  an  open  antagonism 
between  the  writers  upon  the  Common  Law,  and  those  who  favored 
the  claims  of  the  Roman  or  Continental  systems,  and  very  few 
advocates  of  the  former  took  the  trouble  to  inquire  into  the  merits 
of  the  codes  of  other  states.  Beyond  the  Decalogue,  even  the 
laws  of  Moses  were  studied  or  understood  by  few,  and  the  wonder- 
ful system  of  Hindoo  law,  scarcely  less  venerable  by  age  than  that 
given  to  the  Hebrews,  was  all  but  unknown  to  Christendom,  before 

>  The  foUowing  article  was  prepared  for  the  American  Qirii  Law  Joarnal,  but 
that  pablication  haying  been  suspended,  the  editor,  J.  F.  Bakbb,  Esq.,  of  New 
York,  has  kindly  sent  the  article  to  ns,  with  the  anthor's  consent.— Ed.  Am.  Law 
Bxo. 

Vol.  XXI.— 44  (678) 
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the  days  of  Sir  William  Jones.  But  later  discoveries  and  reflec- 
tion have  taught  men  that  no  one  human  code  or  system  of  law  is 
so  perfect,  that  much  valuable  aid  may  not  be  derived  in  its  behalf, 
from  a  study  of  other  codes  in  supplying  its  defects,  and  suggest- 
ing improvements  of  which  it  is  susceptible.  Not  only,  so,  but 
valuable  hints  may  often  be  borrowed  from  them,  in  understanding 
the  true  principle  upon  which  many  of  our  own  laws  rest.  No 
mutter  how  diverse  may  be  the  forms  under  which  we  may  study 
the  animal  kingdom,  there  are  certain  laws  running  through  all 
its  departments,  which  enable  one,  by  mastering  them  as  to  one 
class,  to  understand  them  still  better,  if  he  studies  how  they  are 
illustrated  by  their  operation  in  another.  The  anatomist  of  the 
human  body  throws  light  upon  his  investigations  into  that  science, 
by  studying  the  functional  organizations  of  other  animals.  And 
to  understand  the  philosophy  of  one*s  own  language,  resort  must 
be  had  to  the  aid  which  he  draws  from  the  science  of  comparative 
philology.  In  the  study  of  law,  a  similar  principle  may  be  applied 
to  great  advantage,  by  any  one  who  seeks  to  go  beyond  the  tech- 
nical forms  it  assumes,  while  tracing  the  reason  and  spirit  of  its 
rules,  by  comparing  the  analogies  and  relations  which  subsist  be- 
tween systems  which  have  prevailed  in  different  countries,  or  in 
the  same  country  at  different  periods,  and  at  different  stages  of  its 
civilization. 

That  there  should  be  found  resemblances  between  these,  might 
naturally  be  expected  from  the  fact  that  the  subject-matter  of 
law,  wherever  it  prevails,  must  necessarily  be,  in  many  respects, 
the  same.  Something  answering  to  a  right  of  property  is  among 
the  earliest  conceptions  of  incipient  civilization,  and  though  the 
idea  of  an  interposition  by  the  state  in  favor  of  the  personal  secu- 
rity of  the  citizen  is  of  a  later  growth;  both  are  found  to  prevail 
in  every  nation  which  has  made  suflBcient  progress  to  have  con- 
ceived the  notion  of  a  system  of  civil  polity.  To  attempt  to  trace 
and  follow  out  a  comparison  between  the  diff*erent  degrees  of  re- 
finement and  practical  excellence  to  which  these  systems  have  been 
carried  by  diff*erent  state  organizations,  would  open  a  field  of 
inquiry  too  broad  for  an  article  like  the  present.  And  yet  it 
would  not  be  difficult  to  select  from  it,  topics  of  a  general  interest, 
by  the  way  of  illustration,  which  would  convey  to  the  reader  an 
idea  of  what  is  meant  by  Comparative  Jurisprudence,  as  well  as 
of  the  application  which  might  be  made  of  it  in  throwing  light 
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upon  law  as  a  liberal  science.  Nor  would  it  be  necessary  to  run 
out  its  analogies  through  any  considerable  number  of  indepen- 
dent systems,  to  develop  the  thought  and  spirit  which  pervade 
them  all,  and  underlie  the  forms  they  assume  in  their  application 
*to  real  life.  Nothing  could  better  illustrate  this  than  the  differ- 
ences, and,  at  the  same  time,  the  analogies  which  may  be  traced 
between  the  subjects  of  which  the  Civil  and  Cftnmon  Law  took  cog- 
nisance, and  the  rules  which  they  adopted  in  respect  to  these. 
Nor  can  the  tendency  there  is,  in  all  systems,  in  the  progress  of 
time  and  civilization,  to  assume  something  like  a  common  and 
prevailing  form,  be  better  shown  than  by  the  extent  to  which  the 
Common  and  Civil  Law,  starting  from  sources  so  diverse,  and  we 
might  perhaps  say,  from  euch  opposite  points,  now  mingle  and 
harmonize  with  each  other  in  the  English  or  American  system  of 
jurisprudence  as  we  meet  with  it  in  every-day  life.  Even  in 
Bracton*8  time,  many  of  its  elements  were  the  combined  results 
of  the  two  systems.  And  since  that  time,  the  trade  and  commerce 
of  the  mother  country  have  gone  back  still  more  directly  to  Jus- 
tinian and  his  code,  and  the  modifications  through  which  this  had 
been  passing,  in  its  application  to  the  business  of  the  continent, 
for  the  rules  by  which  their  multiplied  and  complex  relations  are 
regulated. 

It  would  serve  our  present  purpose  if  our  space  allowed  us  to 
illustrate  these  remarks  by  referring  at  length  to  the  laws  of  Real 
Property,  in  respect  to  which,  probably,  a  more  marked  discrep- 
ancy exists  between  the  doctrines  of  the  Civil  and  the  Common 
Law  than  any  other  of  which  they  treat.  But  we  must  content 
ourselves  with  a  brief  notice  only.  Our  system  of  law  of  Real 
Property,  indeed,  is,  in  many  of  its  parts,  derived  .solely  from  the 
English  common  law,  whose  origin,  in  this  respect,  is  to  be  traced 
directly  to  the  feudal  system  which  came  in  with  the  Conquest. 
But  upon  this  barren  stock,  have  been  engrafted  many  prolific 
branches  of  juridical  science,  the  elements  and  germs  of  which 
were  borrowed  from  the  Roman  law,  the  growth  of  which  has 
changed,  in  many  respects,  the  original  character  of  the  Common 
Law,  and  given  to  it  susceptibilities  which  it  wholly  lacked  in  the 
rigid  form  under  which  it  first  sprung  up  out  of  Feudalism.  Thus, 
we  owe  to  the  conceptions  and  ideas  of  the  Civil  Law,  our  entire 
system  of  Uses  and  Trusts,  and  much  of  the  doctrine  of  Ease- 
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ments  and  Servitudes,  which  hold  such  important  places  in  oar 
modern  system  of  the  law  of  Real  Property. 

But  in  order  to  understand  and  apply  the  tests  which  distinguish 
the  two  systems  from  each  other,  in  relation  to  landed  estates,  we 
ought  first  to  inquire  into  the  rules  by  which  they  discriminated* 
between  realty  and  personalty,  in  the  matter  of  property,  together 
with  the  tenure  and  *aode  of  disposing  of  lands  and  goods  which 
are  now  so  distinctly  recognised  in  the  Common  Law. 

The  property  in  land  and  the  mode  of  acquiring  it,  under  the 
Common  Law,  forms  a  distinct  study  from  that  which  relates  to 
goods.  Whereas,  both  by  the  Roman  and  the  modern  continental 
codes,  there  is  nothing  in  the  term  *'bona'*  covering  both,  to  dis- 
tinguish the  one  from  the  other.  The  inquiry  has,  sometimes, 
suggested  itself,  whether  and  how  far  this  difierence  has  afiected 
the  national  characteristics  of  the  countries  in  which  it  has  pre- 
vailed. That  it  has  exerted  an  influence  in  that  direction,  in  what 
we  see  of  the  England  of  to-day,  can  hardly  be  doubted.  Among 
the  Jews  the  tenure  of  their  lands  had  a  most  marked  effect  upon 
the  character  and  habits  of  that  peculiar  people.  The  provision 
in  their  laws  by  which  the  lands  in  the  state  reverted  to  the  orig- 
inal families  to  whom  they  had  been  at  first  allotted,  every  fifty 
years,  fixed  them  as  a  people  to  the  soil,  and  prevented  that  ac- 
cumulation of  wealth  into  a  few  hands  which  begets  social  inequali- 
ties, and  the  jealousy  and  disaffection  which  are  apt  to  arise  between 
more  or  less  favored  classes.  On  the  other  hand,  the  Common 
Law  doctrine  of  tenure  and  inheritance,  and  the  complicated  and 
artificial  system  of  estates  into  which  the  ownership  of  lands  in 
England  were  early  subdivided,  has,  doubtless,  had  its  influence 
in  perpetuating  the  feudal  notions  of  property  and  habits  of 
thought  which  became  fixed  and  rooted  before  the  statute  of  Quia 
Emptores,  in  the  time  of  Edward  I.,  made  lands  freely  alienable. 
If  now,  wo  inquire  what  distinction  the  Roman  law  made  between 
property  in  land  and  that  in  good§,  we  find,  in  the  first  place,  that  by 
the  law  of  succession,  which  was  a  favorite  institution  of  Roman  juris- 
prudence, no  discrimination  whatever  was  made  between  r^l  and 
personal  estates,  nor  were  any  rights  of  primogeniture  or  preference 
of  males  over  females  recognised.  The  mode  of  acquiring  and 
transferring  titles  to  bonds,  known  to  the  ancient  Civil  law  as 
"  Mancipation,"  and  once  universally  in  use  under  it,  applied  alike 
to  lands  and  slaves  and  to  ordinary  beasts  of  burden,  which  were 
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called  from  this  circumstance,  "re«  mancipi.'*  Nor  was  there  any 
difference  in  the  mode  or  effect  of  making  these  transfers,  unless 
it  might  be  in  the  symbols  by  which  the  possession  of  the  thing 
to  be  transferred  was  passed  from  one  to  another.  There  was  a 
distinction,  indeed,  recognised  between  things  movable  and  things 
immovable,  but  it  applied  chiefly  to  the  length  of  time  necessary 
to  gain  a  title  to  them  by  possession,  by  what  was  called  "  Usuca- 
pion,** which  answered,  in  many  respects,  to  our  idea  of  prescrip- 
tion. In  the  earlier  periods  of  the  Roman  law,  it  required  one 
year's  possession  of  immovables,  and  two  of  movables,  to  gain  a 
title  thereby,  but  at  and  after  the  time  of  Justinian,  these  periods 
were  extended  to  three  years  in  case  of  movables,  and  ten,  and 
in  some  cases,  twenty  years  'in  respect  to  immovables. 

Another  distinction  between  the  Roman  and  English  Common 
Law  in  regard  to  the  title  and  ownership  of  lands,  is  the  feudal  and 
allodial  ideas  of  property  therein.  The  feudal  theory  recognised 
a  double  property  or  ownership^  one  that  of  a  superior  lord  over 
the  fief,  the  other  that  of  a  subordinate  tenant,  holding  from  or 
under  him.  The  free  lands  of  the  Romans,  or  those  known  as  al- 
lodial to  the  feudists,  on  the  contrary,  owed  no  duty  and  paid  no 
services  to  any  superior,  afcd  were  held  by  free  and  absolute  titles. 
The  owner,  in  the  eye  of  the  law,  had  a  ^^  plenum  dominium,** 
over  what  he  rightfully  claimed  as  his  own ;  in  the  words  of  the 
law,  '*  ex  jure  Quiritium.**  The  same  form  and  the  same  phrase  was 
used,  whether  it  was  to  pass  a  title  to  a  Roman  farm  or  to  the 
riave  or  the  ox  of  the  Roman  farmer.  No  Roman  lawyer  ever 
undertook  to  comprehend  the  subtleties  of  seisin,  or  puzzled  his 
br^iin.  to  reconcile  the  doctrine  of  "scintilla  juris,"  of  which  we 
read  in  ChudleigKs  Case,  with  common  sense.  The  old  fashioned 
way  of  evidencing  a  sale  of  lands  by  the  presence  of  five  witnesses, 
besides  the  libripens  or  man  with  the  scales,  to  weigh  the  copper 
money,  and  pronouncing  in  their  hearing  a  formula,  every  word  of 
which  must  be  exactly  recited  and  every  motion  gone  through  with 
in  its  proper  order  to  give  it  effect,  had  given  place,  at  the  time  of 
Justinian,  to  a  formality  of  the  simplest  character,  consisting  of  a 
mere  delivery  of  the  thing  sold  by  the  vendor  to  the  purchaser, 
without  any  feudal  requirement  that  this  should  be  done  in  the 
presence  of  one's  peers,  or  be  transacted  in  a  Baron's  court. 

In  tracing  how  far  our  own  law  in  respect  to  holding  and  con- 
veyirig  lands,  coincides  with  either  the  early  or  later  phase  of 
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the  Roman  law,  or  with  the  Common  Law  of  England,  as  it  existed 
before  or  after  the  time  of  Henry  VIII.,  we  find  that  we  retain 
the  feudal  idea  of  seisin,  although  we  discard  the  feudal  doctrir.e 
of  tenure,  and  hold  our  estates  by  a  title  as  free  and  allodial  as 
any  ever  known  to  the  Civil  Law,  while  we  retain  the  phraseology 
and  much  of  the  machinery  of  the  ancient  Common  Law,  modified, 
indeed,  and  shaped  by  the  changes  which  the  statute  of  Henry 
wrought  in  the  law  as  it  then  stood,  by  wading  a  feudal  seisin  to 
a  Roman  use,  in  a  vain  attempt,  by  such  a  union,  to  destroy  them 
both  by  fusing  them  into  one  simple  homogeneous  entity,  dispensing 
with  both  the  feudal  livery  of  seisin  and  the  formal  tradition  of 
the  Roman  law.  The  seeming  confusion  to  which  this  union  led, 
in  the  matter  of  creating  present  and  future  or  executory  interests 
in  lands,  was  partially  obviated  by  subsequent  statutes  requiring 
the  execution  of  deeds  as  a  means  of  creating  estates  in  freehold, 
and  still  more  effectually,  in  our  own  country,  by  requiring  them 
to  be  registered.  And  now,  there  are  able  writers  in  England 
who,  to  remedy  still  further  this  confusion,  are  gravely  advocating 
the  feasibility  and  importance  of  obliterating  the  line  which  sep- 
arates the  legal  and  equitable  qualities  of  estates  in  lands,  and 
reducing  the  complicated  science  of  conveyancing  to  the  simple 
properties  of  a  contract.  Such  a  change  would,  indeed,  be  a 
transformation  about  as  difficult  to  reconcile  and  adapt  to  prac- 
tical use,  by  either  courts  or  bars  trained  to  the  modern  law 
of  real  property,  as  it  would  be  to  contrive  a  form  of  "  strict 
settlement,**  by  which  the  stock  upon  a  farm,  or  the  goods  in  a 
warehouse  might  be  conveyed  through  successive  ownerships  By 
way  of  future  and  contingent  limitations ;  or  it  would  have  been 
for  a  Roman  conveyancer  to  have  originated  that  subtle  conceit 
which  creates  new  and  independent  estates  out  of  the  severed 
parts  of  prior  ones,  through  the  magic  legerdemain  of  a  Power  or 
a  Shifting  Use. 

But  aside  from  the  practical  aids  which  the  Common  Law  has 
borrowed,  from  time  to  time,  from  the  Civil,  in  adapting  itself 
to  the  changes  which  time  has  been  working  in  the  condition  of 
the  Anglo  Saxon  races,  it  owed  far  more  to  the  Civil  Law  for 
the  influences  which  brought  Feudalism  into  harmony  with 
social  progress,  than  was  generally  understood,  until,  with  the 
characteristic  patience  and  research  of  a  German  student,  Mr. 
GUterbock  made  it  known,  by  his  work  entitled  "  Bracton  and  his 
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relation  to  the  Roman  Law,  a  contribution  to  the  history  of  the 
Roman  Law  in  the  Middle  Ages."  This  work  is  now  accessible 
to  the  public,  through -an  excellent  translation  by  our  countryman 
Brinton  Coxe  of  the  Philadelphia  Bar,  and  shows  that  this  Nestor 
of  English  writers  upon  the  Common  Law  was  largely  indebted 
for  much  of  his  materials,  to  works  upon  the  Civil  Law  and  es- 
pecially to  that  of  Azo  of  Bologna.  And  in  this  way,  it  is  easy 
to  see  how  coincidences  may  have  grown  up,  as  to  many  things, 
between  these  two  systems,  which  are  still  found  upon  comparing 
them; 

Another  means,  but  less  obvious  perhaps,  by  which  the  Com- 
mon Law  must  have  imbibed  many  of  the  principles,  and  nuicli 
of  the  spirit  of  the  Roman  Law  into  its  constitution,  which 
it  still  retains,  was  the  conquest  of  the  Britons  by  the  R'»maii 
legions,  and  the  subjection  for  centuries  of  a  large  proportion  of 
the  Island  to  the  dominion  of  the  Caesars,  which  must  have  left  its 
impress  upon  the  popular  habits  of  thought.  Indeed  there  are 
ingenious  writers  of  the  modem  school,  who  find,  as  they  believe, 
a  cause  for  the  superior  early  thrift,  social  order  and  domestic 
comfort  of  the  English  over  their  Irish  neighbors  across  the  chan- 
nel, in  the  general  prevalence  of  Roman  laws  and  institutions  over 
these  portions  of  England  of  which  Ireland  never  shared  the 
benefits. 

When  speaking,  however,  of  the  claims  of  the  Civil  Law  upon  the 
attention  of  the  student,  we  would  not  be  unmindful  of  the  distinc- 
tion there  is  between  what  is  necessary  to  become  a  good  prac- 
titioner, and  what  is  required  of  a  sound  and  finished  lawyer.  Many 
a  practitioner  has  achieved  great  success  in  his  profession  as  a 
skilful  manager  of  causes,  and  accumulator  of  money,  who  had 
never  any  but  the  vaguest  idea  of  what  the  Civil  Law  is.  On  the 
other  hand,  any  one  must  readily  see  how  unreasonable  it  would 
be  to  expect  that  a  lawyer  in  practice,  in  our  country,  could  find 
time  or  opportunity  to  master  a  science  so  vast  and  varied  as  the 
Civil  Law  must  be.  And  yet  it  cannot  fail  to  help  a  student  of 
the  American  law,  to  trace  the  coincidences  between  these  two 
systems.  He  learns,  among  other  things,  the  curious  psycho- 
logical fact,  that  nations,  at  about  the  same  stage  of  civilization, 
have  codes  of  law  in  many  respects  similar,  if  not  identical.  It 
serves,  moreover,  to  show  how  the  growth  of  centuries  of  legal 
culture  in  Rome  was  gathered  up  and  analyzed  by  the  processes 
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of  codification  to  which  it  was  subjected,  and  the  underlying  prin- 
ciples upon  which  her  jurisprudence,  as  a  system  rests,  became 
general  in  their  application,  and  separated  from  the  accidental 
facts  and  surrounding  circumstances  which  first  brought  them  as 
principles  of  universal  law,  to  the  cognisance  of  her  jurists,  and 
helped  to  build  up  that  wonderful  system  which  displaced  the  par- 
tial codes  and  customs  of  difierent  races,  and  by  means  of  which, 
in  no  small  degree,  Rome,  in  the  language  of  another,  became  "  the 
vessel  in  which  the  treasure  of  ancient  civilization  was  preserved, 
till  the  nations  of  modern  Europe  were  ready  to  receive  it." 
When  we  remember,  too,  what  an  exhaustless  fountain  this  has 
been,  to  which  these  nations  have  resorted  from  time  to  time,  to 
supply  the  wants  which  their  higher  and  broader  civilization  has 
developed,  its  importance,  as  a  liberal  study,  can  hardly  fail  to  be 
appreciated. 

This  may  be  less  palpable  to  a  casual  observer,  when  speaking 
of  the  law  of  Real  Property,  than  when  applied  to  other  depart- 
ments of  the  Common  Law.  And  the  subject,  therefore,  may  be 
thought  to  be  of  less  interest  than  others  which  might  have  been 
selected.  But  our  purpose  will  have  been  answered,  if  what  is 
here  said  shall  awaken  a  desire  in  the  student  of  the  Common  Law 
to  pursue  and  trace  out  the  analogies  that  exist  between  the  ele- 
mentary principles  which  enter  into  both  these  systems  of  refined 
and  comprehensive  jurisprudence. 

We  might,  to  this  end,  go  more  into  detail  than  we  have,  thus 
far  done.  But  the  only  occasion  there  would  be  for  doing  this, 
would  be  to  remind  the  student  how  many  of  the  subjects  of  which 
the  text  books  of  the  Common  Law  treat,  have  their  origin  more 
or  less  directly  in  the  laws  and  institutions  of  Rome.  We  have 
already  spoken  of  the  doctrine  of  Trusts  and  Servitudes^  which 
form  a  part  of  the  elementary  study  of  the  Common  Law,  although 
antedating  it  in  point  of  time.  We  might  add  to  these,  Mortgages, 
so  familiar  to  every  man  of  business,  for  whose  origin  and  history 
we  should  have  to  go  back  to  the  Jewish,  as  well  as  the  Roman 
codes ;  or  we  might  show  how  the  Roman  Usucapion^  older,  as  it 
was,  than  the  Twelve  Tables  themselves,  grew  up,  at  last,  into  the 
Prescription  of  the  Common  Law  of  to-day.  But  our  limits  are 
already  transcended,  and  we  can  only  venture  to  allude  to  one 
other  feature  of  the  Common  Law,  which  illustrates  how  near  the 
gravity  of  one  of  its  judicial  proceedings,  when  looked  upon,  from 


Digiti 


zed  by  Google 


CIVIL  TO  THB  COMMON  LAW.  681 

the  outside,  came  to  the  ridiculous  character  of  a  farce,  when  it 
converted  the  "  cessio  in  jure  "  of  the  civil  law,  into  the  dramatic 
extravaganza  of  a  "  Common  Recovery." 

If  then,  in  conclusion,  we  have  not  misapprehended  the  points 
of  contact  at  which  the  Common  and  Civil  Law  meet  and  occupy 
a  common  ground,  we  can  add  little  to  the  suggestion  already 
made,  that  to  the  student  of  the  Common  Law,  who  wishes  to  mas- 
ter it  as  a  liberal  science,  a  knowledge,  to  a  certain  extent,  at 
least,  of  the  Civil  Law,  may  be  regarded  as  well  nigh  indispensable. 
And  if  this  may  be  true  of  England,  it  must  be  still  more  so  of  our 
own  country,  whose  juridical  notions,  if  not  her  laws  themselves, 
are  in  a  measure  the  outgrowth  of  every  civilization  and  form  of 
government  which  are  found  in  the  old  world.  With  at  least  two 
millions  of  the  Teutonic  race  scattered  through  the  west,  whose 
ideas  are  based  upon  codes  of  law,  borrowed,  more  or  less  directly 
from  the  Civil  Law,  and  with  other  large  regions  originally  held 
by  people  of  a  Latin  stock,  among  whom  the  memory  still  lingers 
of  the  Partidas  and  Code  Napoleon,  and  with  all  these  discordant 
elements  now  passing  through  the  slow  processes  of  assimilation 
by  which  the  American  people  are  to  become  ultimately  blended 
into  one  nationality,  it  is  di£Scult  to  exaggerate  the  importance  to 
the  jurist  and  the  statesman,  of  understanding  those  various  sys- 
tems of  jurisprudence,  so  far  as  they  have  been  tested  and  applied 
in  the  experiences  of  actual  life,  and  of  knowing  how  to  select 
from  them  whatever  is  best  suited  to  the  condition  of  a  free,  active 
and  progressive  people,  whose  law  borrows  its  force  as  well  as  its 
character  from  the  habits  of  thought  which  are  cultivated  and 
prevail  in  the  community  in  which  it  is  administered.  We  meet, 
indeed,  at  every  turn,  traces  of  that  conservatism,  for  which  the 
law  has  always  been  proverbial.  But  the  changes  through  which 
it  has  been  passing  in  England  and  our  own  country,  during  the 
last  fifty  years,  remind  us  that  it  is  itself  subject  to  the  laws  of 
progress,  and  sensitive  to  the  spirit  of  reform.  Its  rigid  techni- 
calities have  been  yielding  to  a  more  enlightened  spirit  of  free 
interpretation,  and  jurisprudence  as  a  science,  is  becoming  less  and 
less  hedged  in  by  the  artificial  lines  of  prescriptive  forms,  or  the 
force  of  antiquated  traditions.  The  movement  is  worthy  of  the 
age  in  which  it  is  being  carried  forward,  and  whatever  helps  to 
sustain  it,  deserves  the  countenance  and  aid  of  every  one  who 
either  frames,  interprets  or  administers  a  people's  laws. 

Emory  Washburn. 
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Suprem.e  Court  of  the  United  States, 
UNITED  STATES  v.  ISAAC  N.  COOKE. 

Where  a  statute  defining  an  offence  contains  an  exception  in  the  enacting 
clause,  which  is  so  incorporated  with  the  language  defining  the  offence,  that  the 
ingredients  of  the  off«nce  cannot  be  fully  set  out  without  negativing  the  exception, 
nn  indictment  must  allege  enough  to  show  that  the  accused  is  not  within  the 
exception. 

But  if  the  exception  is  separable  from  the  language  of  the  enacting  clause,  and 
the  offence  can  be  fully  and  accurately  defined  without  reference  to  it,  the  indict- 
ment is  good  without  such  reference. 

An  indictment  charged  the  accused  with  the  commission,  more  than  two  years 
previously,  of  certain  acts  amounting  to  an  offence  as  defined  by  an  Act  of  Con- 
gress ;  another  act  limited  prosecutions  for  this  and  other  offences  to  two  years, 
unless  the  accused  had  been  a  fugitive  from  justice.  On  demurrer  the  indictment 
was  held  good,  though  it  did  not  allege  that  the  accused  was  within  the  exception. 

On  a  certificate  of  division  in  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Ohio. 

C.  JET.  Hilly  Assistant  Attorney-General,  for  the  United  States. 
Kehler  and  Whitman^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Clifford,  J. — Officers  and  other  persons  charged  with  the 
safe-keeping,  transfer  and  disbursement  of  the  public  moneys,  are 
required  by  an  Act  of  Congress  to  keep  an  accurate  entry  of  each 
sum  received,  and  of  each  payment  or  transfer;  and  the  16th 
section  of  the  same  act  provides  that  if  any  one  of  the  said  officers 
shall  convert  to  his  own  use,  in  any  way  whatever,  any  portion  of 
the  public  moneys  intrusted  to  him  for  safe-keeping,  disbursement 
or  transfer,  or  for  any  other  purpose,  every  such  act  shall  be 
deemed  and  adjudged  to  be  embezzlement  of  so  much  of  the  public 
moneys  as  shall  be  thus  taken  and  converted,  which  is  therein 
declared  to  be  a  felony ;  and  the  same  section  also  provides  that 
all  persons  advising  or  participating  in  such  act,  being  convicted 
thereof  before  any  court  of  the  United  States  of  competent  juris- 
diction, shall  be  punished  as  therein  provided :  9  Stat,  at  Large  63. 

Founded  on  that  provision,  the  indictment  in  this  case  contained 
six  counts,  charging  that  the  defendant,  as  paymaster  in  the  army, 
had  in  his  custody  for  safe-keeping  and  disbursement,  a  large  sum 
of  public  money  intrusted  to  him  in  his  official  character  as  an 
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additional  paymaster  in  the  army,  and  that  he,  on  the  respective 
days  therein  alleged,  did  unlawfully,  knowingly  and  feloniously 
embezzle  and  convert  the  same  to  his  own  use.  Such  conversion 
is  alleged  in  the  first  count,  on  the  1st  of  May  1862,  in  the  second 
on  the  6th  of  July,  in  the  third  on  the  16th  of  October,  in  the 
fourth  on  the  12th  of  September,  in  the  fifth  on  the  20th  of  Sep- 
tember, and  in  the  sixth  on  the  15th  of  November,  all  in  the  same 
year.  Service  was  made,  and  the  defendant  appeared  and  de- 
murred to  the  first  five  counts,  showing  for  cause,  that  it  appears 
on  the  face  of  the  indictment,  and  by  the  allegations  of  the  said 
several  counts,  that  the  crime  charged  against  him  was  committed 
more  than  two  years  before  the  indictment  was  found,  and  filed  in 
court. 

Three  questions  were  presented  by  the  demurrer  for  the  decision 
of  the  court,  upon  which  the  opinions  of  the  judges  were  opposed, 
in  substance  and  efiect  as  follows :  (1)  Whether  it  was  competent 
for  the  defendant  to  take  exception,  by  demurrer,  to  the  suflSciency 
of  the  first  five  counts  of  the  indictment  for  the  causes  assigned. 
(2)  Whether  the  said  five  counts,  or  either  of  them,  allege  or 
charge,  upon  their  face,  any  crime  or  ofi'ence  against  the  defendant 
for  which  he  is  liable' in  law  to  be  put  upon  trial,  convicted  and 
punished.  Both  of  those  questions  are  presented  in  the  record  as 
one,  but  inasmuch  as  the  answers  to  them  must  be  different,  it  is 
more  convenient  to  divide  the  question  into  two  parts.  (8)  Whether 
the  32d  section  of  the  Crimes  Act  applies  to  the  case,  and  limits 
the  time  within  which  an  indictment  must  be  found  for  such  an 
offence :   1  Stat,  at  Large  119. 

Forgery  of  public  securities  was  made  a  capital  felony  by  that 
act,  as  well  as  treason,  piracy  and  murder,  and  the  32d  section  of 
the  act  provides  that  no  person  shall  be  prosecuted,  tried  or  pun- 
ished for  treason  or  other  capifal  felony,  wilful  murder  or  forgery 
excepted,  unless  the  indictment  for  the  same  shall  be  found  by  the 
grand  jury  within  three  years  next  after  the  treason  or  capital 
offence  shall  be  done  or  committed :  1  Stat,  at  Large  119. 

Provision  is  also  made  by  the  succeeding  clause  of  the  same 
section,  that  no  person  shall  be  prosecuted,  tried  or  punished  for 
any  offence,  not  capital,  unless  the  indictment  for  the  same  shall 
be  found  within  two  years  from  the  time  of  committing  the  offence. 
Fines  and  penalties,  under  any  penal  statute,  were  also  included 
in  the  same  limitation,  but  that  part  of  the  clause  having  been 
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superseded  by  a  subsequent  enactment,  it  is  omitted :  5  Stat  at 
Large  322 ;  Stimpaon  v.  Pond,  2  Curt.  602. 

Appended  to  the  32d  section,  enacting  the  limitation  under  con- 
sideration, is  the  following  proviso :  Provided,  that  nothing  herein 
contained  shall  extend  to  any  person  or  persons  fleeing  from 
justice:  1  Stat,  at  Large  119. 

Where  a  statute  defining  an  offence  contains  an  exception,  in  the 
enacting  clause  of  the  statute,  which  is  so  incorporated  with  the 
language  defining  the  offence,  that  the  ingredients  of  the  offence  can- 
not be  accurately  and  clearly  described  if  the  exception  is  omitted, 
the  rules  of  good  pleading  require  that  an  indictment  founded  upon 
the  statute  must  allege  enough  to  show  that  the  accused  is  not  within 
the  exception,  but  if  the  language  of  the  section  defining  the  offence 
is  so  entirely  separable  from  the  exception,  that  the  ingredients  con- 
stituting the  offence  may  be  accurately  and  clearly  defined  without 
any  reference  to  the  exception,  the  pleader  may  safely  omit  any 
such  reference,  as  the  matter  contained  in  the  exception  is  matter 
of  defence  and  must  be  shown  by  the  accused :  Steel  v.  Smith,  1 
Bam.  &  Aid.  99 ;  Arch.  Crim.  Ple?id.,  16th  ed.,  54.  Offences  cre- 
ated by  statute,  as  well  as  offences  at  common  law,  must  be  accu- 
rately and  clearly  described  in  an  indictment,  and  if  they  cannot 
be,  in  any  case,  without  an  allegation  that  the  accused  is  not 
within  an  exception  contained  in  the  statute  defining  the  offence^ 
it  is  clear  that  no  indictment  founded  upon  the  statute  can  be  a 
good  one,  which  does  not  contain  such  an  allegation,  as  it  is  uni- 
versally true  that  no  indictment  is  sufficient  if  it  does  not  accu- 
rately and  clearly  allege  all  the  ingredients  of  which  the  offence  is 
composed :  Bex  v.  Mason,  2  Term  R.  581. 

With  rare  exceptions,  offences  consist  of  more  than  one  ingre- 
dient, and  in  some  cases  of  many,  and  the  rule  is  universal  that 
every  ingredient  of  which  the  offence  is  composed  must  be  accu- 
rately and  clearly  alleged  in  the  indictment,  or  the  indictment  will 
be  bad,  and  may  be  quashed  on  motion,  or  the  judgment  may  be 
arrested,  or  be  reversed  on  error :  Arch.  Plea.  Cr.  Cas.,  15th  ed.,  54. 

Text  writers  and  courts  of  justice  have  sometimes  said,  that  if 
the  exception  is  in  the  enacting  clause,  the  party  pleading  must 
show  that  the  accused  is  not  within  the  exception,  but  where  the 
exception  is  in  a  subsequent  section  or  statute,  that  the  matter  con- 
tained in  the  exception  is  matter  of  defence,  and  must  be  shown 
by  the  accused.     Undoubtedly  that  rule  will  frequently  hold  good, 
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and  in  many  cases  prove  to  be  a  safe  guide  in  pleading,  but  it  is 
clear  that  it  is  not  a  universal  criterion,  as  the  words  of  the  statute 
defining  the  ofience  may  be  so  entirely  separable  from  the  excep- 
tion, that  all  the  ingredients  constituting  the  offence  may  be  accu- 
rately and  clearly  alleged  without  any  reference  to  the  exception  : 
Commonwealth  v.  ffartj  11  Cush.  132. 

Cases  have  also  arisen,  and  others  may  readily  be  supposed,  where 
the  exception,  though  in  a  subsequent  clause  or  section,  or  evea 
in  a  subsequent  statute,  is  nevertheless  clothed  in  such  language, 
and  is  so  incorporated  as  an  amendment  with  the  words  antece- 
dently employed  to  define  the  offence  that  it  would  be  impossible 
to  frame  the  actual  statutory  charge  in  the  form  of  an  indictment 
with  accuracy,  and  the  required  certainty,  without  an  allegation 
showing  that  the  accused  waa  not  within  the  exception  contained 
in  the  subsequent' clause,  section  or  statute.  Obviously  such  an 
exception  must  be  pleaded,  as  otherwise  the  indictment  would  not 
present  the  actual  statutory  accusation,  and  would  also  be  defective 
for  the  want  of  clearness  and  certainty :  State  v.  Ahhey^  29  Ver- 
mont 66 ;  1  Bishop  Crim.  Proceed.,  2d  ed.,  sec.  639,  n.  3. 

Support  to  these  views  is  found  in  many  cases  where  the  precise 
point  was  well  considered.  Much  consideration  was  given  to  the 
subject  in  the  case  of  Com.  v.  Ilart^  11  Cush.  130,  where  it  is 
said  that  the  rule  of  pleading  a  statute  which  contains  an  excep* 
tion  is  the  same  as  that  applied  in  pleading  a  private  instrument 
of  contract,  that  if  such  an  instrument  contains  in  it,  first,  a  gen- 
eral clause,  and  afterwards  a  separate  and  distinct  clause  which  has 
the  effect  of  taking  out  of  the  general  clause  something  that  other- 
wise would  be  included  in  it,  a  party  relying  upon  the  general  clause 
in  pleading  may  set  out  that  clause  only,  without  noticing  the 
separate  and  distinct  clause  which  operates  as  an  exception,  but 
if  the  exception  itself  is  incorporated  in  the  general  clause,  then  the 
party  relying  on  "  the  general  clause,  must  in  pleading  state  the 
general  clause  together  with  the  exception,"  which  appears  to  be 
correct,  but  the  reasons  assigned  for  the  alternative  branch  of  the 
rule  are  not  quite  satisfactory,  as  they  appear  to  overlook  the  im- 
portant fact  in  the  supposed  case  that  the  exception  itself  is  sup- 
posed to  be  incorporated  in  the  general  clause. 

Where  the  exception  itself  is  incorporated  in  the  general  clause, 
as  is  supposed  in  the  alternative  rule  there  laid  down,  then  it  is 
correct  to  say,  whether  speaking  of  a  statute  or  private  contract, 
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that  unless  the  exception  in  the  general  clause  is  negatived  in 
pleading  the  clause,  no  offence,  or  no  cause  of  action,  will  appear 
in  the  indictment  or  declaration  when  compared  with  the  statute 
or  contract,  but  when  the  exception  or  proviso  is  in  a  subsequent  sub- 
stantive clause,  the  case  contemplated  in  the  enacting  or  general  clause 
may  be  fully  stated  without  negativing  the  exception  or  proviso,  as 
a  primd  facie  case  is  stated,  and  it  is  for  the  party  for  whom  matter 
of  excuse  is  furnished  by  the  statute  or  contract  to  bring  it  for- 
ward in  his  defence. 

Commentators  and  judges  have  sometimes  been  led  into  error 
by  supposing  that  the  words  "enacting  clause,"  as  frequently  em- 
ployed, mean  the  section  of  the  statute  defining  the  offence,  as 
contradistinguished  from  a  subsequent  section  in  the  same  statute, 
which  is  a  misapprehension  of  the  term,  as  the  only  real  question 
in  the  case  is  whether  the  exception  is  so  incorporated  with  the 
substance  of  the  clause  defining  the  offence  as  to  constitute  a 
material  part  of  the  description  of  the  acts,  omission  or  other  in- 
gredients which  constitute  the  offence.  Such  an  offence  must  be 
accurately  and  clearly  described,  and  if  the  exception  is  so  incor- 
porated with  the  clause  describing  the  offence  that  it  becomes  in 
fact  a  part  of  the  description,  then  it  cannot  be  omitted  in  the 
pleading,  but  if  it  is  not  so  incorporated  with  the  clause  defining 
the  offence  as  to  become  a  material  part  of  the  definition  of  the 
offence,  then  it  is  matter  of  defence  and  must  be  shown  by  the 
other  party,  though  it  be  in  the  same  section  or  even  in  the  suc- 
ceeding sentence :  2  Lead.  Crim.  Cas.,  2d  ed.  12 ;  VavaBour  v. 
Ormrody  9  D.  &  R.  599 ;  Spierea  v.  Parker^  1  Term  141 ;  Com- 
monwealth V.  Bean^  14  Gray  53 ;  1  Stark.  Crim.  Plead.  246. 

Both  branches  of  the  rule  are  correctly  stated  in  the  case  of 
Steel  V.  Smith,  1  B.  &  Aid.  99,  which  was  a  suit  for  a  penalty,  and 
may  perhaps  be  regarded  as  the  leading  case  upon  the  subject. 
Separate  opinions  were  given  by  the  judges,  but  they  were  unani- 
mous in  the  conclusion,  which  is  stated  as  follows  by  the  reporter : 
Where  an  Act  of  Parliament  in  the  enacting  clause  creates  an 
offence  and  gives  a  penalty,  and  in  the  same  section  there  follows 
a  proviso  containing  an  exception  which  is  not  incorporated  in  the 
enacting  clause  by  any  words  of  reference,  it  is  not  necessary  for 
the  plaintiff  in  suing  for  the  penalty  to  negative  such  proviso  in 
his  declaration. 

All  of  the  judges  concurred  in  that  view,  and  Batley,  J.,  rc- 
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marked  that  where  there  is  an  exception  so  incorporated  with  the 
enacting  clause  that  the  one  cannot  be  read  without  the  other,  there 
the  exception  must  be  negatived. 

Doubtless  there  is  a  technical  distinction  between  an  exception 
and  a  proviso,  as  an  exception  ought  to  be  of  that  which  would 
otherwise  be  included  in  the  category  from  which  it  is  excepted, 
and  the  office  of  a  proviso  is  either  to  except  something  from  the 
enacting  clause  or  to  qualify  or  restrain  its  generality,  or  to  ex- 
clude some  ground  of  misinterpretation  of  it,  as  extending  to  cases 
not  intended  to  be  brought  within  its  operation,  but  there  are  a 
great  many  examples  where  the  distinction  is  disregarded  and 
where  the  words  are  used  as  if  they  were  of  the  same  signification : 
Gurly  V.  Gurly,  8  CI.  &  Fin.  764 ;  Minis  v.  United  States,  15 
Pet.  445 ;  Stephen  on  Plead.,  9th  Am.  ed.  443. 

Few  better  guides  upon  the  general  subject  can  be  found  than 
the  one  given  ^t  a  very  early  period  by  Treby,  Ch.  J.,  in  Jones 
V.  Azen,  1  Ld.  Raym.  120,  in  which  he  said,  the  difference  is  that 
where  an  exception  is  incorporated  in  the  body  of  the  clause,  he 
who  pleads  the  clause  ought  also  to  plead  the  exception,  but  when 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards  fol- 
lows a  proviso  which  is  against  him,  he  shall  plead  the  clause,  and 
leave  it  to  the  adversary  to  show  the  proviso ;  which  is  substantially 
the  same  rule  in  both  its  branches  as  that  given  at  a  much  more 
recent  period  in  the  case  of  Steel  v.  Smith,  which  received  the 
unanimous  concurrence  of  the  judges  of  the  court  by  which  it  was 
promulgated. 

Apply  those  rules  to  the  case  before  the  court  and  all  difficulty 
is  removed  in  answering  the  questions  for  decision.  Neither  an 
exception  nor  a  proviso  of  any  kind  is  contained  in  the  Act  of 
Congress  defining  the  offence,  and  every  ingredient  of  the  offence 
therein  defined  is  accurately  and  clearly  described  in  the  indict- 
ment. Nothing  different  is  pretended  by  the  defendant,  but  the 
contention  is  that  the  demurrer  does  not  admit  the  force  and  effect 
of  these  allegations,  because  another  Act  of  Congress  provides  that 
no  person  shall  be  prosecuted,  tried,  or  convicted  of  the  offence 
unless  the  indictment  for  the  same  shall  be  found  within  two  years 
from  the  time  of  committing  the  offence. 

Argument  to  show  that  a  demurrer  to  an  indictment  admits 
every  matter  of  fact  which  is  well  pleaded  is  unnecessary,  as  the 
proposition  is  not  denied,  and  inasmuch  as  the  offence  is  well 


Digiti 


zed  by  Google 


688  UNITED  STATES  v.  COOKE. 

alleged  in  each  of  the  counts  to  which  the  demurrer  applies,  it  is 
difficult  to  see  upon  what  ground  it  can  be  contended  that  the  de- 
fendant may,  by  demurrer,  set  up  the  Statute  of  Limitations  as  a 
defence,  it  appearing  beyond  all  doubt  that  the  act  defining  the 
offence  contains  neither  an  exception  nor  a  proviso  of  any  kind. 

Tested  by  the  principles  herein  suggested,  it  is  quite  clear  that 
such  a  theory  cannot  be  supported,  but  it  must  be  admitted  that 
decided  cases  are  referred  to  which  not  only  countenance  that 
view,  but  adjudge  it  to  be  correct.  Some  of  the  cases,  however, 
admit  that  the  judgment  cannot  be  arrested  for  such  a  defect  if  it 
appears  that  the  Statute  of  Limitations  contains  any  exception, 
as  the  presumption  in  that  state  of  the  case  would  be  that  evidence 
was  introduced  at  the  trial  which  brought  the  defendant  within 
some  one  of  the  exceptions  :  State  v.  Sobbs,  39  Me.  212  ;  People 
V.  Santvoord,  9  Cow.  660 ;  State  v.  Rust,  8  Blackf.  195. 

Obviously  the  supposed  error,  if  it  be  one,  could  not  be  cor- 
rected by  a  motion  in  arrest,  for  the  reason  suggested  in  those 
cases,  and  it  is  quite  as  difficult  to  understand  the  reason  of  the 
rule  which  affirms  that  a  demurrer  will  work  any  such  result,  as  it 
cannot  be  admitted  that  a  demurrer  is  a  proper  pleading  where  it 
will  have  the  effect  to  shut  out  evidence  properly  admissible  under 
the  general  issue  to  rebut  the  presumption  of  the  supposed  defect 
it  was  filed  to  correct. 

Suppose  that  is  so,  then  it  clearly  follows  that  the  demurrer 
ought  not  to  be  sustained  in  this  case,  as  the  Statute  of  Limita- 
tions in  question  contains  an  exception,  and  it  may  be  that  the 
prosecutor,  if  the  defendant  is  put  to  trial  under  the  general  issue, 
will  be  able  to  introduce  evidence  to  show  that  he,  the  defendant, 
is  within  that  exception.  Although  the  reasons  given  for  that 
conclusion  appear  to  be  persuasive  and  convincing,  still  it  is  true 
that  there  are  decided  cases  which  support  the  opposite  rule,  and 
which  affirm  that  the  prosecutor  must  so  frame  the  indictment  as 
to  bring  the  offence  within  the  period  specified  in  the  Statute  of 
Limitations,  or  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment or  bring  error :  State  v.  Bryan,  19  La.  An.  435 ;  U,  S.  v. 
Watkinsy  3  Cran.  C.  C.  550;  People  y.  Miller,  12  Cal.  294; 
McLane  v.  The  State,  4  Geo.  340. 

Sometimes  it  is  argued  that  the  case  of  Com.  v.  Ruffner,  28 
Penn.  St.  260,  and  Hatwood  v.  The  State,  18  Lid.  492,  adopt  the 
same  rule,  but  it  is  clear  that  neither  of  those  cases  supports  any 


Digiti 


zed  by  Google 


UNITED  STATES  v.  COOKE.  689 

Bach  proposition.  Instead  of  that,  they  both  decide  that  it  is  not 
necessary  to  plead  the  Statute  of  Limitations  in  criminal  cases— 
that  the  defendant  may  give  it  in  evidence  under  the  general  issue, 
which  undoubtedly  is  correct,  as  it  affords  the  prosecutor  an  oppor- 
tunity yfhere  the  statute  contains  exceptions,  to  introJuje  rebut- 
ting evidence,  and  bring  the  defendant  within  one  of  the  excep- 
tions. 

Accused  persons  may  avail  themselves  of  the  Statute  of  Limita- 
tions by  special  plea  or  by  evidence  under  the  general  issue,  bat 
courts  of  justice,  if  the  statute  contains  exceptions,  will  not  quash 
an  indictment  because  it  appears  upon  its  face  that  it  was  not 
found  within  the  period  prescribed  in  the  limitation,  as  such  a  pro- 
ceeding would  deprive  the  prosecutor  of  the  right  to  reply  or  give 
evidence,  aa  the  case  may  be,  that  the  defendant  fled  from  justice, 
and  was  within  the  exception :  U.  S,  v.  White,  6  Cran.  C.  C.  60 ; 
State  V.  Eowardy  15  Rich.  (S.  C.)  282';  StaU  v.  Hus%ey,  7  Iowa 
409. 

Nor  is  it  admitted  that  any  different  rule  would  apply  in  the 
case  even  if  the  Statute  of  Limitations  did  not  contain  any  excep- 
tion, as  time  is  not  of  the  essence  of  the  offence ;  and  also  for  the 
reason  that  the  effect  of  the  demurrer,  if  sustained,  would  be  to 
preclude  the  prosecutor  from  giving  evidence,  as  he  would  have  a 
right  to  do,  under  the  general  issue,  to  show  that  the  offence  was 
committed  within  two  years  next  before  the  indictment  was  found 
and  filed. 

Examples  are  given  by  commentators  which  serve  to  illustrate 
the  general  doctrine  even  better  than  some  judicial  opinions.  No 
mariner,  it  was  enacted,  who  was  serving  on  board  any  privateer 
employed  in  certain  British  colonies  should  be  liable  to  be  im- 
pressed unless  it  appeared  that  he  had  previously  deserted  from  an 
English  ship  of  war,  and  the  act  provided  that  any  officer  who 
should  impress  such  a  mariner  should  be  liable  to  a  penalty  of 
fifty  dollars.  Judgment  was  arrested  in  an  action  brought  for  the 
penalty  there  imposed,  because  the  declaration  did  not  allege  that 
the  mariner  had  not  previously  deserted,  as  that  circumstance  en- 
tered into  the  very  description  of  the  offence,  and  constituted  a 
part  of  the  transaction  made  penal  by  the  statute :  Spieres  v. 
Parker,  1  Term  141. 

Labor  and  travelling  on  the  Lord's  day,  except  from  necessity 
and  charity,  are  forbidden  in  some  states  by  statute,  which  also. 
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furnishes  an  example  where  the  exception  is  a  constituent  part  of 
the  offence,  as  it  is  not  labor  and  travelling,  merely,  which  are  pro- 
hibited, but  unnecessary  labor  and  travelling,  or  labor  and  travel- 
ling not  required  for  charity :  State  v.  Barker^  18  Vermont  195. 

Innkeepers  are  also  prohibited  by  statute,  in  some  jurisdictions, 
to  entertain  on  the  Lord's  day,  persons  not  lodgers  in  the  inn,  if 
resident  in  the  town  where  the  inn  is  kept,  and  an  indictment 
founded  on  that  statute  was  held  to  be  bad,  because  it  did  not  aver 
that  the  persons  entertained  were  not  lodgers,  as  it  is  clear  that 
that  circumstance  was  an  ingredient  of  the  offence :  Commonwealth 
V.  Tuck,  20  Pick.  361. 

So  an  English  statute  made  it  penal  for  any  person,  not  em- 
ployed in  the  public  mint,  to  make  or  mend  any  instrument  used 
for  coining,  and  it  was  held  that  the  indictment  must  negative  the 
want  of  authority,  as  that  clause  was  a  part  of  the  description  of 
the  offence :  1  East  P.  C.  167 ;  2  Lead.  Crim.  Cas.,  2d  ed.  9. 

Equally  instructive  examples  are  also  given  by  commentators, 
to  show  that  nothing  of  the  kind  is  required  where  the  exception 
is  not  incorporated  with  the  clause  defining  the  offence,  nor  con- 
nected with  it  in  any  manner  by  words  of  reference,  as  in  such 
cases  it  is  not  a  constituent  part  of  the  offence,  but  is  a  matter  of 
defence  and  must  be  pleaded  or  given  in  evidence  by  the  accused : 
1  Bish.  Crim.  Proced.,  2d  ed.,  §§  405,  632,  635,  639;  Steel  v. 
Smith,  1  B.  &  Aid.  99 ;  State  v.  Ahhey,  29  Vermont  66 ;  1  Am. 
Crim.  Law,  6th  ed.,  §§  378,  379 ;  1  Wat.  Arch.  Crim.  Prac,  ed. 
1860,  287 ;  Rex  v.  Pearce,  Russ.  &  Ryan  C.  C.  174 ;  Rex  v. 
Robinson,  Ibid.  321 ;  Rex  v.  Baxter,  2  East  P.  C.  781 ;  s.  c,  2 
Leach  C.  C,  4th  ed.  678 ;  1  Gabbet  Crim.  Law  283. 

Sufficient  has  already  been  remarked  to  show  what  answer  must 
be  given  to  the  first  and  second  questions,  which  are  both  contained 
in  the  first  interrogatory  in  the  record,  and  it  is  only  necessary  to 
add  in  respect  to  the  third,  which  is  numbered  second  in  the 
transcript,  that  the  only  Statute  of  Limitations  applicable  to  the 
offence  alleged  in  the  indictment,  is  the  one  enacted  in  the  thirty- 
second  section  of  the  original  Crimes  Act,  which  cannot,  however, 
avail  the  defendant  under  the  demurrer  filed  to  the  indictment. 

Let  the  following  answers  be  certified  to  the  Circuit  Court: 
(1)  That  it  is  not  competent  for  the  defendant  to  take  exception 
by  demurrer  to  the  first  five  counts  of  the  indictment,  for  the 
cause  assigned.     (2)  That  the  said  five  counts,  and  each  of  them, 
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do  allege  and  charge  upon  their  face  a  crime  or  offence  against  the 
defendant,  for  which  he  is  liable  in  law,  to  be  put  upon  trial,  con- 
victed and  punished.  (3)  That  the  thirty-second  section  of  tne 
Crimes  Act  enacts  the  only  Statute  of  Limitation,  applicable  to  the 
offence  charged  against  the  defendant,  but  that  he  cannot  avail 
himself  of  it  under  the  demurrer  filed  to  the  indictment. 


The  second  of  the  three  points  held  by 
the  court  in  the  above  case  being  very 
thoroughly  treated  in  the  notes  to  Com- 
momceitllh  v.  Ilarty  I  Lead.  Grim.  Cas. 
2.>0,  and  the  third  point  being  one  not 
calling  for  discussion,  it  is  proposed  to 
ctillect  and  corauient  upon  the  authori- 
ties relevant  to  the  first  point.  To 
Slate  the  principles  which  rule  the  ques- 
tion before  us  more  clearly  and  briefly 
than  has  been  done  by  the  learned  judge 
who  delivered  the  opinion  of  the  court 
would  scarcely  be  possible,  but  to  an  ui)* 
dcrstanding  of  the  cases  it  is  necessary 
to  consider  the  elementary  laws  of 
pleading,  which  govern  the  matter  of 
the  statement  for  instance,  in  an  in- 
dictment, of  the  time  of  an  offence  com- 
mitted, and  what  special  rules  apply  to 
the  Statute  of  Limitations  in  this  con- 
nection. 

We  have  then  first  this  doctrine, 
namely :  That  the  time  laid  in  an  in- 
dictment should  be  before  action  brought. 
And  this,  in  general,  is  the  sole  require- 
ment :  Lee  v.  Clark,  2  East  233  ;  Gil. 
Kv.  265  ;  East  P.  C,  c.  n.  J  60,  p.  124, 
with  cases  cited  ;  2  Co.  Inst.  318 ;  5yer«'« 
Cnse,  3  Mod.  230.  In  one  case  further 
piiniciilHrity  is  demanded,  that  viz.  where 
rimo  is  of  the  essence  of  the  crime,  c.  g. 
lijrht  in  the  case  of  burglary,  &c., 
vitle  the  example  given  post  695.  That 
the  time  of  an  embezzlement  is  not,  un- 
less inade  so  by  the  Statute  of  Limita- 
tions, of  the  essence  of  the  offence,  will 
not  be  argned ;  this  exception,  there- 
fore, may  for  the  present  be  ignored. 

Up  to  this  point  it  is  clear  that  we 
hiivc  no  reason  for  regarding  the  indict- 
ment in  the  principal  case  as  demurra- 


ble, but  the  question  now  arises  whcthor 
the  Statute  of  Limitations  does  not  in- 
troduce a  new  requisite,  that,  namely, 
the  time  laid  should  be  within  its  pe- 
riod ;  and  here  it  is  pertinent  to  con* 
sider  the  different  rules  relating  to  the 
Statute  which  obtain  respectively  in  civil 
and  criminal  pleading.  For  an  intelli- 
gent comprehension  of  this  difference 
ai^d  the  true  reason  for  it  will  show,  it 
is  believed,  the  entire  correctness  of  the 
decision  in  the  case  before  us.  The 
Statute  of  Limitations  then,  in  civil 
cases  being  required  to  be  specially 
pleaded  {Broum  v.  Hancock,  Cro.  Car. 
115  ;  1  Wm.  Sannd.  159,  with  authori- 
ties; Sherwin  v.  Cartwright,  Hutt.  109; 
Angell  on  Limitations,  |  300 ;  Thursbtfx, 
Warren,  Cro.  Car.  160  ;  being  the  early 
cases  on  the  point,  and  lastly  Trankersly 
V.  Robinson,  Cro.  Car.  163,  in  which  the 
law  as  it  now  is  was  first  settled),  while 
in  criminal  ones  it  may  be  given  in  evi- 
dence under  the  general  issue,  it  seems 
to  have  been  thought  by  some  thnt 
though  a  declaration  in  a  civil  suit  was 
not  demurrable  for  alleging  a  time  be- 
yond the  period  of  limitation,  because 
on  a  plea  of  the  statute  the  plain  tiff" 
might  have  brought  his  case  wiihin  oum 
of  the  exceptions,  or  shown  an  acknow- 
ledgment, yet  that  the  case  was  the  re- 
verse with  an  indictment.  And  the 
strongest  argument  which  we  may  ascribe 
to  those  who  take  this  view,  is  perhaps 
to  this  effect.  That  the  rnle  of  crimincl 
pleading  permitting  the  statute  to  be 
given  in  evidencp  under  the  general  issue 
was  based  upon  the  principle  that  it«, 
committal  within  the  statutory  pcrioil 
was  so  far  of  the  essence  of  a  crime  that 
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this  must  be  shown  by  the  prosecutor ; 
that  it  was  not  as  in  civil  cases  neces- 
sary for  the  defendant  to  assume  the 
burden  of  alleging  and  proving  the  con- 
trary, and  that  an  indictment  which  failed 
to  mnke  this  allegation  v/as  demurrable. 
Besides  this  precise  and  comprehensible 
n'uson   for   holding   a  prosecutor   to  a 


tion  it  is  now  proposed,  Firs^,  to  cite 
sonie  explanations  which  hare  been 
given  of  the  difference  between  civil  and 
criminal  pleading  in  regard  to  the  Stat- 
ute of  Limitations,  and  to  argue  that  the 
natural  difference  between  a  crime  and 
a  contract  is  sufficiently  recognised  by 
releasing  in  criminal  cases  the  rule  re- 


nt rel'ul  statement  of  his  case,  there  are    quiring  the  defendant  to  plead  specially 


ut  l>c  found  many  vague  assertions  as  to 
**the  greater  strictness"  of  criminal 
pleadings,  &c.,  but  these  we  may  say 
here  are,  without  more,  of  the  very 
slightest  consequence,  and  call  for  no 
notice.  This  is  as  far  as  we  are  able  to 
give  it  a  fair  presentation  of  one  side  of 


the  statute,  without  going  on  to  compel 
the  prosecutor  in  his  indictment  to  nega- 
tive this  by  anticipation ;  and  that 
there  is  no  occasion  to  make  an  excep- 
tion to  the  general  rule  applicable  alike 
to  civil  and  criminal  pleading,  (vm/« 
ante^  p.  69 1  5  Spicer  v.  Matthews^  Fortes- 


the  controversy.  (Vide  infra,  United  que  375;)  which  allows  the  pleader  to 
States  V.  Watkins,  for  arguments  excel-  depart  in  his  pleading  and  vary  in  his 
lent  if  the  question  were  res  integra,  but    proof  from  the  time  first  alleged. 


which  prove  too  much  in  being  applica- 
ble to  civil  as  to  criminal  pleading, 
though  perhaps  not  to  the  same  degree  ; 
and  AfcLane  v.  Stale  of  Georgia,,  4  Ga. 
333.)  On  the  other  hand.  Having  found 
that  time  ^as  not  in  general  required  to 
be  accurately  stated  or  proved  as  stated  ; 
and  knowing  that  in  civil  cases  a  date  in 
the  declaration  beyond  the  statutory  pe- 
riod is  not  ground  of  demurrer,  the  statute 
being  required  to  be  specially  pleaded, 
the  question  before  us  is  whether  the 
diff*ercnce  between  the  time  of  the  for- 
mation of  a  contract  and  that  of  the 
perpetration  of  a  crime  as  affecting  the 
essence  of  each  is  so  wide  that  in  the 
latter  case  we  must  hold  that  the  gene- 
ral rule  as  to  the  pleading  of  time  can- 
not apply.  It  may  be  taken  to  be  ad- 
mitted that  the  provisions  of  the  Act 
of  Limitations  do  not  form  an  excep- 
tion or  proviso  to  the  act  defining  the 
crime,  to  take  the   case  before  us,  and 


Secondly^  to  examine  more  fully  than 
is  done  in  the  original  case  the  authori- 
ties, which  have  been  cited  against  the 
ruling  therein. 

Under  the  first  head  comes  the  fol- 
lowing from  1  Wms.  Saund.  1 62 : 
**  Perhaps  the  true  ground  of  distinction 
between  the  Statute  of  Limitations  and 
Stat.  31  Eliz.  and  other  statutes  limit- 
ing penal  actions  to  a  definite  period  may 
be  this  :  the  former  statute  limits  those 
actions  where  a  debt  or  other  cause  of 
action  is  already  vested  in  the  plaintiff 
by  means  of  some  contract  or  other 
transaction  between  the  plaintiff  and  de- 
fendant prior  to  the  bringing  of  the  ac- 
tion, but  in  penal  actions  the  duty  or 
right  of  action  attaches  in  the  plaintiff 
merely  by  bringing  the  action,  and  did 
not  exist  in  him  before,  and  unless  he 
brings  his  action  within  the  time  pre- 
scribed there  is  no  right  of  action,  at- 
tached in  him,  therefore  he  seems  as 


that  it  is  not  necessary  to    the    com-  much  bound  to  prove  the  commencen^ent 

pleteness  of  the  offence  that  it  should  of  his  action  within  time,  which  is  the 

have  been  committed  within    the    sta-  cause  or  consideration  of  it,  in  order  to 

tutory  period,  in  the  same  sense  that  it  entitle  himself  to  a  verdict,  as  a  person 

is  necessary  to  the  crime  of  burglary  who  brings  assumpsit  or  debt  for  goods 

that  it  should  have  been  committed  in  sold  and  delivered  or  money  lent,  and 

the  night.  the  like,  is  to  show  the  cause  or  consid- 

Towards  the  resolution  of  this  ques-  eration  of  his  action  to  entitle  hioi  to  a 
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▼erdict,  and  if  he  fails  therein  it  appears 
that  he  has  no  cause  of  action.  But  the 
Statute  of  Limitations  (meaning  that 
applying  to  ciriL  actions)  *'  admits  the 
cAuse  or  consideration  of  the  action  stilL 
existing  and  merely  discharges  the  de- 
fendant from  the  remedy,  so  that  a  pro- 
mise within  six  years,  without  any  other 
consideration,  is  sufficient  to  revire  the 
action  ;  therefore,  if  he  will  take  adran- 
tage  of  that  circumstance  it  is  necessary 
he  should  plead  the  statute :  5  Burr.  260 ; 
Quantock  y.  England,  3  T.  11,  perBuL- 
LEB,  J.,  in  PHrie  v.  White,  If  any  dis- 
tinction is  to  be  taken  between  penal  ac- 
tions (the  example  given  by  Williams) 
and  criminal  prosecutions,  it  will  be  to 
the  effect  that  though  the  right  to  the  pen- 
alty does  not  exist  till  suit  brought,  a 
crime  has  an  independent  being,  and  is 
a  crime,  though  no  prosecution  be  ever 
brought.  Thus  classing  a  prosecution 
rather  with  an  action  on  a  contract,  if 
we  follow  Williams's  line  of  thought. 
The  rule  of  pleading,  however,  which 
permits  the  the  Statute  of  Limitations  to 
be  given  in  evidence  under  the  general 
issue  as  well  in  prosecutions  as  in  penal 
actions,  shows  it  is  believed  that  no 
such  distinction  exists,  and  mutatis  imt- 
tandiM  for  <<  penal  actions,*'  **  prosecu- 
tions" might  be  substituted  in  the  above 
passage  without  aflfecting  ita  integrity. 
See  also  in  last  edition  note  by  Sir  £. 
V.  Williams. 

Says  Williams  (Wmi.  Saund.  159)  : 
'*  In  all  other  cases  except  such  as  are 
founded  on  these  Statutes  (t.  «.,  21  Jac. 
1,  c.  5  and  82  H.  8,  c.  2,  relating  to 
civil  suits)  of  Limitations,  where  an  ac- 
tion is  required  by  statute  to  be  com- 
menced within  a  limited  time^  it  is  the 
duty  of  the  plaintiff  to  prove  that  he  has 
complied  with  the  terms  of  it,  and  if  he 
do  not  he  will  fail  in  his  suit." 

The  above  italics  are  ours  ;  it  will  be 
noticed  that  the  word  "  prove"  is  used 
twice,  and  nothing  is  said  about  the 
ulUgation  of  time.  See  further  StiU  v. 
^tnchy  Cro.   Car.  404  ;  Lee  v.  Rogere, 


1  Levins  110;  Willkinson  on  Limita- 
tion of  Actions  105  ;  Gould  v.  Johneon, 

2  Salk.  422-3.  In  this  connection  the 
case  of  Rex  v.  Trehame,  10  Mood.  C.  C. 
298,  is  of  interest.  Prisoner  indicted  for 
forgery  committed  July  2d  1830.  The 
Statute  authorizing  trial  of  the  of- 
fence in  the  county  where  prosecution 
was  in  fact  brought  did  not  go  into  ope- 
ration till  20th  July.  Boll  AND,  B., 
left  it  to  the  jury  If  they  were  satisfied 
that  the  prisoner  had  committed  the 
forgery  to  say  whether  it  was  before  or 
after  20th  July.  Jury  found  that  it  was 
afUr.  Counsel  moved  in  arrest  of  judg- 
ment that  indictment  on  iu  face  showe<l 
there  was  no  jurisdiction  in  court  and 
cited  Rex  v.  Napper,  1  Mood.  C.  C.  44, 
(not  relevant  to  our  present  discus- 
sion), and  Rex  v.  Brown^  M.  &  M. 
163,  (of  which  more  hereafter). 
This  case  was  considered  at  a  meeting 
of  all  the  judges  (except  Pabk,  J., 
Yaughait,  B.,  and  Taunton,  J.,)  in 
Easter  Term  1831,  and  they  were  unan- 
imously of  the  opinion  that  as  the  for- 
gery was  the  same  offence  before  20th 
July  1830  as  afterwards,  and  the  stat- 
ute only  entitled  the  prosecutor  to  charge 
in  that  county  what  before  he  must  have 
charged  in  another,  but  made  no  provi- 
sion  for  varying  the  charge  or  iniroduc* 
ing  any  additional  statement ;  whatever 
charge  would  before  the  statute  have 
been  sufficient  in  the  county  in  which 
the  offence  must  have  been  then  laid  will 
be  sufficient  in  the  county  in  which  trial 
is  laid,  and  the  conviction  was  therefore 
approved. 

Secondly,  The  following  authorities 
have  been  cited  against  the  doctrine  laid 
down  in  the  principal  case  : 

1.  Wharton's  American  Criminal  Law 
{  436  ;  citing  United  States  v.  WaUcinSy  3 
Cr.  C.  C.  442  ;  (which  relies  upon  Rex  v. 
Feamletjy  1  Term  Bep.  320,  Rex  v. 
Saunders,  2  Strange  865  and  Pugh  v. 
Robinson,  1  Term  116).  Unit*^  States 
V.  White,  5  Cr.  36,  60,  308 ;  C^iTi.wn- 
wealth  V.  Hutchinson,  2  Pars.  453  j  (over- 
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rnled  by  Commonwealth  v.  Ruffner^  28 
Penna.  St.  453.  Wharton,  {§  275-8, 
citing  Rex  v.  Brown^  M.  &  M.  163 ;  State 
T.  McGratk,  4  Bennett  (Mo.)  378.  Whar- 
on,  ?  455,  citing  28  Penn.  St.  259  5  State 
V.  Robinson,  9  Foster  374  (which  relies 
.  n  4  Blackstone  806,  citing  Foster  249) ; 
McTxine  v.  State  of  Georgia,  4  Geo.  333, 
(which  relies  upon  Arch.  Grim.  P.  &  P.  5 
'^hitty's  Grim.  Law ;  Rex  v.  Wheatley, 
2  Burr. ;  Stater.  Bechoith^  1  Stew.  318; 
:7mted  States  v.  Wath'ns,  3  Cr.  G.  C. 
73 ;  Huhhard  t.  State,  7  Ind.  160  ; 
State  V.  Hussey^  7  Iowa  409  ;  and  Hat- 
wood  T.  State,  18  Ind.  492. 

2.  1  Archbold  Criminal  Pleading  and 
Practice,  Waterman^s  notes,  278  n., 
Citing  State  y.  Rust^  8  Black.  195  ; 
State  T.  Lasshy,  7  Porter  (Ala.) 
526  ;  State  v.  G.  5.,  1  Tyler  275 ;  State 
V.  Roach,  2  Hay.  526  ;•  Erwin  v.  State, 
13  Miss.  306;  CooA;  v.  State,  11  Geo. 
53 ;  Huhhard  v.  5^a^«,  7  Porter  160  ; 
Roberts  v.  State,  19  Ala.  521  ;  Sh^ton 
V.  5Ira/e,  1  Stew.  &  Port.  208  :  5!ra/«  v. 
Bacon,  7  Vt.  219 ;  State  v.  Z^db«r,  34 
Me.  52. 

3.  PwpU  Y.  Miller,  12  Gal.  294, 
citing  Wharton's  American  Grim.  Law ; 
State  Y.  Beckwith,  1  Stew.  318  ;  Shelfon 
Y.  5^a^c,  1  Stew.  &  Por.  208 ;  State  y. 
Roach,  1  How.  Miss.  Rep ;  Ghitty  Grim. 
Law. 

4.  People  Y.  Bryan,  19  La.  Ann., 
citing  two  cases  in  the  same  state. 

5.  Chitty*8  Criminal  Law ;  citing  Gilh. 
Ev.  243  ;  2  East  333.  362  ;  5  East  259  5 
1  Saund.  309  n.  ;  5  Fitzg.  136  ;  Bac. 
Abr.  Usury  K. 

6.  Starkie  on  Criminal  Plead.,  ed.of 
1828,  p.  59,  has  precisely  the  same  pass- 
«ipc  as  1  Chitty  223,  word  for  won!,  and 
relics  on  Kiny  v.  Stevens,  5  East  259, 
for  which  vide  infra, 

1.  Wharton's  Amer.  Grim.  L.  J  436. 
The  Statute  of  Limitations  may  he 
specially  pleaded,  or  it  may  be  taken 
advantage  of  either  by  demurrer  or  on 
the  general  issue  :   U,  S.  v.  Watkins,  9 


Cr.  C.  C.  442 ;  U.  5.  y.  WhUe,  5  Cr. 
38,  60,  308  ;  ComUh  y.  Hutchinson,  2 
Pars.  453,  OYerruled  by  ComUh  y.  Rujf- 
ner,  28  Pa.  St.  259. 

U.  S.  Y.  WathinsAs  a  case  foil  npo^. 
the  point,  one  of  the  few  among  the  arrar 
marshalled  against  the  doctrine  of  the 
principal  case,  that  are  at  all  pertinent. 

The  facts  were  sabstantfally  the  same 
as  those  of  U,  5.  y.  Cooke,  and  the  dc- 
morrer  waa  for  a  like  reason.  It  wb» 
objected  to  ihe  demorrer  that  advantage 
of  the  limitation  cannot  be  taken  by 
demurrer,  because  prosecutor  would 
thereby  be  precluded  from  replying  ac- 
cording to  the  proYiso  of  the  act  that  the 
defendant  fled  from  justice  within  two 
years.  To  which  the  court  replied  per 
G RANCH,  J. :  *<  It  has  been  said,  thai 
the  United  States  would  thereby  be  pre- 
cluded from  relying  the  flight  of  the 
defendant  if  such  should  have  been  the 
fact.  But  that  is  not  the  fault  of  the 
defendant;  the  United  States  have  put 
themselves  in  that  situation  by  stating 
the  fact  to  have  happened  at  a  time  be- 
yond the  day  of  limiution.  They  were 
not  bound  to  do  so,  for  they  might  have 
laid  the  day  to  be  within  the  time  of  limi- 
tation, and  have  proved  a  different  day  at 
the  trial ;  and  if  the  day  proved  should 
be  beyond  the  time  of  limitation,  and  the 
United  States  could  have  shown  that  the 
defendant  fled  within  the  two  years  afier 
committing  the  ofl*ence,  they  might  haro 
given  it  in  evidence  or  they  might  have 
stated  in  the  indictment  the  true  time 
and  the  facts  which  existed  and  went  to 
show  that  the  defendant  could  not  avail 
himself  of  the  limitation."  Citing  King 
Y.  FeamUy,  \  T.  R.  320. 

United,  States  v.  White,  5  Cr.  G.  C. 
41.  Motion  to  quash  indictment,  becaui^e 
statutory  period  had  elapsed.  Court  re- 
fused to  quash  indictment,  because  until 
the  facts  shall  appear  upon  the  trial,  it 
cannot  appear  that  the  defendant  was  not 
a  person  fleeing  from  justice,  and  there- 
fore not  entitled  to  the  benefit  of  the 
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limitation  of  time,  and  if  he  is  entitled 
to  its  benetii  he  may  have  it  upon  the 
plea  or  npon  eridence  under  the  general 
i5sue. 

Commonwealth  y.  Hutchinson,  2  Pars. 
45,  was  an  authority  6nly  for  the  posi- 
tion that  the  Statute  of  Limitations  must 
be  specially  pleaded  in  criminal  cases, 
and  has  since  been  oyerruled. 

Wharton,  {{  275-8.  «*  Where  a  time 
is  limited"  (giving  cases  where  a  more 
precise  date  must  be  laid)  *  *  for  prefer- 
ring an  indictment,  time  laid  should 
appear  to  be  within  time  so  limited  : 
Rex  V.  Broiwi,  M.  &  M.  168;  State  v. 
McGratK,  19  Mis.  (4  Ben.)  378.  To 
these  may  be  added  cases  where  date  is 
essential  under  the  Statute  of  Limita- 
tions." 

The  first  part  of  the  above  clause 
(talcen  from  Archbold  Crim.  P.  &P.) 
IS  not  very  happily  expressed,  and  though 
from  the  after-remark  evidently  not  in- 
tended to  refer  to  the  Statute  of  Limita- 
tions, is  properly  susceptible  of  no  other 
meaning.  We  must,  however,  take  it  to 
describe  that  class  of  cases  where  time  is 
of  the  essence,  where  an  act  done  at  one 
time  is  no  offence,  at  another  is  a  crime ; 
as  breaking  the  Sabbath,  burglary,  or 
take  the  example  which  the  author  cites 
— lUx  v.  Brown — which  was  an  indict- 
ment under  a  statute  making  it  penal 
to  signal  to  smugglers  during  the  night- 
time between  September  21st  and  April 
l8t.  Time  laid  was  8th  March.  Objec- 
tion taken  that  indictment  did  not  ex- 
pressly say,  between  2l8t  September  and 
Ist  April.  Motion  in  arrest  of  judgment 
refused.  State  v.  McGrath  contains  a 
dictum  which  is  as  follows:  says  Rt- 
LAND,  J.,  <*It  is  not  important  as  to 
what  day  is  alleged  or  what  day  is 
proved  so  that  the  time  in  the  indictment 
is  within  the  period  prescribed  for  limit- 
ing the  prosecution  and  the  proof  is  of 
a  day  before  the  finding  of  the  bill  of 
indictment  by  the  grand  jury,  and  within 
the  period  prescribed  for  limitation.'' 
A  careless   statement  on  its  face,  for. 


to  make  no  other  criticism,  it  neglects 
to  say  that  the  time  alleged  most  be  before 
indictment  brought. 

Wharton,  {  455.  «*  The  Statute  of 
Limitations  (28  Penna.  St.  259)  may 
be  taken  advantage  of  on  the  general 
issue,  or  when  it  appears  on  the  record 
by  motion  in  arrest  of  judgment,  or 
on  motion  to  quash."  The  difference 
between  a  motion  in  arrest  of  judgment 
and  a  demurrer  in  this  connection  is 
so  obvious  as  scarcely  to  require  com- 
ment, but  it  may  be  said  that  some  of 
the  English  cases  hold  that  a  time  in 
indictment  laid  beyond  the  stntutory 
period  is  not  a  reason  for  nrrcsting 
judgment  upon  a  general  verdict,  the 
court  going  so  far  as  to  presume  that, 
though  a  time  beyond  the  statute  is  al- 
leged, a  time  within  must  have  been 
proved  :  {Lee  v.  C/orA*,  2  East  333. )  And 
Com'th  V.  Ruffner,  ^8  Pa.  St.  259,  holds 
perfectly  consistently  with  English  au- 
thority that  on  a  special  verdict  finding  the 
offence  to  have  been  committed  at  a  date 
beyond  the  statutory  period,  judgment 
must  be  entered  for  defendant  though 
the  statute  was  not  pleaded.  The  learned 
judge  lays  some  emphasis  on  the  fact 
of  the  inconsistency  between  indictment 
laying  date  within  statutory  period  and 
verdict  finding  date  without  that  limit, 
the  verdict  not  showing  that  the  defend- 
ant was  guilty  **  in  manner  and  form  as 
he  stood  indicted."  But  it  is  submitted 
that  the  verdict  in  criminal  cases  is 
everything  and  in  general  the  allegation 
of  time  nothing ;  that  this  discrepancy, 
therefore,  is  not  important,  and  that  the 
judgment  should  go  according  to  the 
verdict.  In  all  other  respects  the  deci- 
sion is  entirely  in  accordance  with  the 
older  law. 

State  V.  Robinson^  9  Foster  274 — 
motion  to  quash.  **  Now  it  is  an  es- 
tablished law  of  criminal  pleading  that 
whore  the  time  when  an  act  charged 
was  done,  is  material  either  as  consti- 
tuting an  element  of  the  crime,  or  as  af- 
fording to  the  accused  a  bar  to  the  pro- 
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ceedlng,  it  most  be  accorately  staled ^ 
and  a  variance  between  allegatbn  and 
proof  is  fatal.  The  mle  has  been  illns- 
trated  by  reference  to  Stat.  7  Wm.  III." 
(in  this  statute  there  are  no  exceptions : 
vide  infra),  "  limiting  to  three  years  pro- 
secutions for  certain  acts  of  treason  :  4 
Blacks.  Com.  306  ;'*  (says  Blaokstonx, 
**  bot  sometimes  the  time  may  be  very 
material,  where  there  b  any  situation  in 
point  of  time  assigned  for  the  prosecution 
of  offenders,  as  by  the  Stat.  7  Wra.  III. 
c.  3,  &c.''  Refers  to  Foster  249,  which 
is  merely  a  citation  of  Stat.  7  Wm.  III.) 
On  this  precise  ground  the  time  when 
crime  was  charged  in  the  indictment  to 
have  been  committed,  is  material,  and 
on  trial  mnst  be  shown  in  proof,  but 
not  being  proved  as  alleged,  the  defen- 
dant **must  be  acquitted."  This  case 
seems  to  support  Judge  Lewis's  position 
in  Cometh  v.  Raffntr, 

McLant  v.  State  of  Georgia,  4  Ga, 
333 :  Motion  in  arrest  of  judgment : 
**  That  the  indictment  showed  npon  its 
face,  that  it  was  barred  by  the  Statute 
of  Limitations,  and  did  not  show  any- 
thing by  which  the  effect  of  the  statute 
could  be  avoided."  The  court  was  asked 
to  presume  that  it  was  proved  on  the 
trial  that  the  defendant  was  within  one 
of  the  exceptions  to  the  statute.  This 
the  court  refused  to  do,  giving  as  au- 
thority Rex  V."  Wheatl^,  2  Burr.  1127, 
(motion  in  arrest  of  judgment.  Indict- 
ment was'  for  selling  short  measure  of 
beer,  held  not  to  be  indictable  offence  as 
described  in  indictment,  and  Ld.  Mans- 
field, in  his  opinion,  says  :  '^  In  a  cri- 
minal charge  there  is  no  latitude  of  in- 
tention to  include  anything  more  than 
is  charged ;  the  charge  mnst  be  explicit 
enough  to  support  itself")  ;  and  went  on 
to  say  that  where  a  time  is  limited  for 
preferring  an  indictment,  the  time  laid 
should  appear  to  be  within  the  time  so 
limited  :  citing  Arch.  Crim.  P.  &  P.  14  ; 
vide  infra,  p.  697 ;  Chitty  Cr.  Law  223.; 
vide  infra,  p.  698  ;  and  State  v.  Beckwitk, 
1  Stew.  318.  (Indict,  found  October  1826. 


Date day  of 1826 — motion  in 

arrest  of  judgment.  Sutnte  if  Limita- 
tions was  six  months  for  one  oonnt,  and  a 
year  (or  more)  for  another  j  says  Sap- 
fold,  J. :  '*  One  entire  year  conld  not 
have  elapsed,  but  the  doctrine  is  that 
whenever  the  time  is  any  way  material  it 
must  be  averred,  the  indictment  will  be 
vitiated  by  a  repugnancy  as  to  time,  &c." 
This  b  a  case  of  defective  statement,  and 
clearly  bad,  and  would  have  been  so,  i/ 
the  Statute  of  Limitations  had  never  ex- 
isted.) *'0n  the  score  of  principle," 
the  conrt  in  McLane  v.  The  State  of 
Georgia,  go  on  to  say,  **  we  think  that 
it  was  incumbent  on  the  prosecuting 
officer  to  have  alleged  in  the  indict- 
ment the  particular  exception  on  which 
he  relied  to  prevent  the  operation  of 
the  statute,  so  it  might  affirmatively 
appear  that  the  defendant  was  liable 
under  the  law  to  be  arrested,  tried  and 
convicted  for  the  offence,  and  for  the 
further  reason  that  he  might  be  prepared 
at  the  trial  to  traverse  all  the  material 
allegations  made  by  the  state  against 
him."  And  the  court  was  unwilling  to 
apply  to  criminal  cases  the  mle  in  ciTil 
cases. 

U,  S.  V.  Watkins,  vide  supra  694. 

Hubbard  v.  State,  7  Ind.  160,  containn 
a  dictum  to  the  effect  that  where  indict- 
ment may  be  barred  by  lapse  of  time, 
alleged  date  should  be  within  the  period 
allowed. 

Hatieood  v.  Slate,  18  Ind.  492,  Sut- 
nte of  Limitations  may  be  proved  under 
the  general  issue  in  criminal  cases. 

State  V.  Hussey,  7  Iowa  409,  is  to  the 
effect  that  the  Statute  of  Limitations  in 
criminal  cases  is  not  subject  of  demur- 
rer, because  there  might  be  an  excep- 
tion, and  the  exception  need  not  be 
stated  in  indictment. 

2.  Archbold  Crim.  Plead  anf»  P^ac 
278  n.,  Waterman's  ed.,  "  Wher«  the 
statute  limits  the  time  of  prosecution,  the 
time  as  averred  in  the  indictment  should 
appear  to  be  within  the  limit."  This  is 
an  American  note  ;  the  only  thing  in  the 
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text  at  all  connected  with  the  point,  is 
that  sentence  which  Wharton  quotes 
(vide  supra  095.) 

Siate  v.  Rust,  8  Blackf.  195,  "Where 
the  time  for,  &c.,*'  as  above.  Belies  on 
1  Chit.  C.  L.  223,  and  Stats  v.  G.  5., 
1  Tyler  295. 

State  V.  G.  5.,  I  Tyler  295.  Date  in 
indictment  "March  2d  one  thousand 
eii^ht.**     Insensible  and  of  coarse  bad. 

&ate  T.  LasBley,  7  Porter  (Ala,)  526, 
Demurrer  for  not  laying  a  certain  date 
in  one  count.  Dictum  that  certainty  of 
time  was  not  necessary.  This  is  not 
law.  Judgment  entered  on  another  good 
count. 

Sfnte  V.  Roach,  2  Hayw.  526,  no  day 
stated.   Of  coarse  bad. 

Roberts  ▼.  State^  19  Ala.  526,  no  date 
laid. 

Shelton  t.  Stats^  I  Stewart  &  Porter 
208.  All  that  is  decided  is,  that  under 
an  indictment  charging  an  assault  on 
10th,  evidence  is  admissible  of  assaults 
on  3d  and  4th  of  same  month.  Noth- 
ing is  said  of  Statute  of  Limitations. 

State  V.  Bacon,  7  Ver.  219,  no  venue. 
General  statement  by  judge  that  indict- 
ment should  give  time  and  place. 

State  V.  Baker,  34  Maine  52,  allega- 
tion was  uncertain  "  on  or  about  a  cer- 
tain day.'* 

Erwin  v.  State,  19  Miss.  306,  time  omit- 
ted. 

Cook  V.  Stats,  11  Geo.  53:  Indict- 
ment brought  September  Term  1851. 
Date  May  1st  1851  and  divers  other 
days.  NiSBKT,  J. :  "  Any  day  previous 
to  the  finding  of  the  indictment  will  do, 
except  when  time  enters  into  the  nature 
of  the  offence,  and  the  offence  may  be 
proven  on  any  day  within  the  period  of 
limitations  dating  back  from  the  finding 
of  the  bill:"  Hubbard  v.  Stats,  vids 
supra, 

3.  People  V.  Millsr,  12  Calif.  294. 
Error  in  entering  judgment  against 
prisoner  on  indictment  showing  the  of- 
fence to  have  been  committed  more  than 
three  years  before  indictment  brought. 


The  verdict  was  guilty  of  manslaughter ; 
and  Statute  of  Limitations  enacting 
that  "  An  indictment  for  any  other  fel- 
ony than  murder  must  be  found  within 
three  years  after  its  commission."  Ter- 
RT,  J. :  '*  It  is  generally  true  that  every 
essential  fact  must  be  stated  in  the  in- 
dictment, and  this  means  every  fact  ma- 
terial to  the  offence  of  which  the  party 
may  be  convicted^  and  the  allegation  of 
a  day  within  the  period  of  limitation  is 
material  whenever  the  offence  is  subject 
to  limitation :  Wliarton  Am.  Cr.  Law, 
pp.  HI,  114.  ♦  *  *  It  is  true  that  the 
Statute  of  Limitations  excludes  from 
computation  the  time  the  defendant  may 
be  out  of  the  state,  but  the  rule  is  that 
this  exception  must  be  stated  in  plead- 
ing. Primd  facie  the  lapse  of  time  is  a 
good  defence,  and  if  the  statutory  ex- 
ception is  relied  on  the  state  should  set 
it  up.  This  is  the  rule  in  rivil  pleadingt 
in  our  syfttem,  and  it  is  not  less  strict  in 
criminal  cases.  The  case  in  9  Cow. 
(People  V.  SimtvoorJ),  cited  by  the  At- 
torney-General, seems  to  be  against  this 
view,  but  that  case  stands  opposed  to 
well  settled  precedents  in  English  and 
American  courts.**  The  contrary  seems 
to  be  held  in  State  v.  Beckwlth,  1  Stew. 
31 8,  vide  supra ;  Shelton  v.  Statef  1  Stew. 
&  Por.  208,  vide  supra  ;  State  v.  Roach^ 
2  Hay.  540,  vide  supra :  1  How.  (Miss.) 
260:  (Date  in  this  case  was  a.d.  1030, 
held  to  be  impossible)  ;  Wh.  Cr.  Law, 
vide  supra  ;  1  Chitty  Cr.  Law,  vide  infra. 

Its  unqualified  language  would  alone 
lead  us  to  question  the  value  of  thi^ 
opinion;  the  fact  that  most  of  its  au- 
thorities do  not  sustain  it,  or  are  not 
themselves  supported  by  those  upon 
which  they  in  their  turn  rely,  togethet 
with  the  statement,  '*that  this  is  the 
mie  in  civil  pleadings  in  our  system,** 
&c.,  which  negatives  the  rule  that  in 
civil  cases  the  Statute  of  Limitations 
must  be  specially  pleaded,  more  thac 
confirm  that  doubt. 

4.  State  V.  Bryan,  19  (La.)  An.  435. 
Demurrer  that  indictment  did  not  neg 
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ative  prescription  which  on  its  face  had 
accrued  by  alleging  either  that  the  crime 
was  not  discovered  or  that  the  prisoner 
had  fled  from  justice.  Demurrer  sus- 
tained, court  relying  on  two  local  au- 
thorities, which  were  motions  in  arrest 
of  judgment. 

5.  1  Chitty's  Crim.  Law  223.  **  When 
the  time  is  mate/ial,  as  of  the  death 
in  case  of  homicide^  or  where  the 
time  for  the  prosecution  is  limited  as 
under  7  Wm.  III.  c.  3,  which  provides 
that  no  prosecution  shall  be  had  for  cer- 
tain treasons  therein  mentioned  unless 
the  bill  of  the  indictment  is  found  within 
three  years  after  the  crime  is  committed, 
the  time  as  averred  in  the  indictment 
should  appear  to  be  within  the  limita- 
tion, but  it  is  not  necessary  to  aver  that 
It  occurred  within  that  period.'*  Not 
one  of  the  authorities,  as  we  will  show, 
which  are  cited  for  it,  sustain  this  posi- 
tion. They  are  as  follows :  King  v. 
Stevens  and  Agnew,  5  East  259,  indict- 
ment under  a  statute  of  Geo.  III.,  against 
certain  persons  for  receiving  presents, 
must  show  that  presents  were  received 
during  tenure  of  office.  Held,  that  in- 
dictment alleging  a  tenure  until  a  certain 
day,  and  receipt  of  presents  on  that  day, 
suflicient. 

1  Saunders  309  :  Statement  of  dates 
necessary  in  an  indictment  against  one 
for  practising  a  trade  without  a  seven 
years'  apprenticeship  according  to  statute. 

Baynham  v.  Matthews,  Fitz.  130; 
Declaration  on  promissory  note  of  a 
certain  date:  Plea,  usury.  It  was  ob- 
jected to  plea  that  it  did  not  aver  that 
note  was  given  since  late  act  as  to 
asury.  Resolved  by  court,  that  by  date 
of  note  it  appears  so.  And  by  Ray- 
mond, C.  J. :  "  The  plaintiff  having  de- 
clared on  a  note  of  special  date,  could 
not  give  in  evidence  a  note  bearing  a 
different  date.  Plaintiff  given  leave  to 
discontinue."  This  belongs  to  the  well 
defined  class  of  cases  in  which  time  must 
be  precisely  laid  because  it  is  a  matter 
of  particular  description. 


Bac.  Abr.  Usury  K.,  no  authority,  at 
time  is  of  essence  in  case  of  usury. 

Gilbert  243— on  p.  265  is  tho  only 
reference  to  point  in  question,  and  U  au- 
thority the  other  way,  vide  tuprc  691, 
Lee  V.  Clarke,  2  East  333;  2  East  362, 
an  authority  against  the  author*s  propo- 
sition if  relevant  at  all. 

This  it  is  believed  disposes  of  all  the 
cases  cited  against  the  ruling  in  United 
States  V.  Cooke  ;  and  it  only  remains  to 
consider, 

Thirdly,  The  learned  judge's  dictum  to 
the  effect  that  time  not  being  of  the  es- 
sence of  the  crime,  the  prosecutor  in  the 
case  even  of  a  Statute  of  Limitations 
without  any  exceptions,  might  allege  a 
date  beyond  the  statutory  period,  being 
at  liberty  to  prove  one  within  that  time. 
Such  a  statute  is  of  course  rare.  7  Wm. 
Ill,  c.  3,  is  perhaps  the  solitary  example, 
and  nnder  it  there  are  no  authorities  on 
this  point,  but  a  reference  to  Lowick*s 
Casey  13  State  Trials  267;  Townley's 
Case,  1 8  Id.  486 ;  Lord  Balmerino^s 
Case,  18  Id.  486,  where  a  question  was 
made  on  another  section  of  the  act  than 
that  which  prescribes  the  limitation,  ft 
will  be  seen  that  the  judges  seemed  to 
deem  it  of  no  consequence  what  date  was 
laid  in  indictment ;  the  dates,  as  a  mat- 
ter of  fact,  were  all  within  the  statutory 
period  ;  vide  also  East  Pleas  of  Crown, 
C.  2,  8.  60  ;  Colledge's  Case,  8  St.  Trials 
262,  and  Charnock's  Case,  12  Id.  1378- 
98. 

The  result  of  the  foregoing  analysis 
shows  that  the  notion  of  an  indictment 
being  demurrable  for  laying  a  time  be- 
yond the  statutory  period,  is,  with  the 
exception  of  the  loose  statement  of  two 
or  three  text  writers,  of  recent  and 
native  growth,  and  we  have  the  very 
singular  spectacle  of  an  American  court 
in  this  century  being  asked  to  sjastain 
a  demurrer  which  in  the  strictest  a^e 
of  the  English  common  law  was  reganled 
as  containing  only  a  frivolous  objection. 

R. 
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Supreme  Court  of  Appeals  of  Virginia, 
CHARLES  H.  C.  PRESTON  ».  D.  D.  HULL. 

A  bond  executed  by  two  persons,  with  a  blank  in  tbe  bond  where  the  name  of 
the  obligee  is  to  be  inserted,  and  delivered,  in  this  condition,  to  one  of  the  persons 
bv  the  other,  with  parol  authority,  to  borrow  money  upon  it  and  to  insert  the  name 
of  the  person  from  whom  the  money  is  obtained,  in  thi  blank,  as  the  obligee,  is  a 
m^re  nullity  and  is  not  the  deed  of  the  person  so  delirering  it. 

An  agent  cannot  be  empowered  by  parol  to  insert  the  name  of  the  obligee  in 
such  an  instrument. 

The  case  of  Texira  t.  Evom  decided  not  to  be  law  in  Virginia. 

One  B.  F.  Mantz,  being  indebted  to  the  appellant,  Charles  H. 

C.  Preston,  in  about  the  sum  of  $600,  informed  the  said  Preston 
that  he  did  not  have  the  money  to  pay  him,  but  said  to  him  that 
he  could  borrow  that  amount  in  Marion  for  him  if  he,  Preston, 
would  execute  his  note  for  that  sum.  He  expressed  the  belief  that 
he  could  get  the  money  from  Gov.  Fayette  McMullin.  Preston 
and  Mantz  then  executed  the  following  paper : 

Marion,.  Oct.  10th  1868. 
Sixty  days  after  date  we  promise  and  bind  ourselves,  our  heirs, 
&c.,  to  pay  $600  for  value  rec'd.  of  him  as  witness  our 

hands  and  seals. 

Chas.  H.  C.  Preston,    [seal.] 
B.  F.  Mantz.  [seal.] 

This  paper  was  then  delivered  to  Mantz  with  instructions  to 
borrow  that  amount  from  McMullin  if  he  could,  but  if  he  could 
not  get  it  from  him,  then  he  was  instructed  to  borrow  the  money 
from  any  person  who  would  loan  the  amount ;  and  he  was  author- 
ized, by  parol,  to  insert  the  name  of  that  person  in  the  blank  left 
in  the  paper  above,  as  the  obligee  and  to  deliver  it  to  him.  Mantz 
failed  to  obtain  the  money  from  McMullin  but  did  procure  it  from 

D.  D.  Hull,  and  thereupon  inserted  his  name  in  the  blank  and 
delivered  the  instrument,  thus  filled  up,  to  Hull. 

Hull  brought  an  action  of  debt  upon  this  paper  in  the  Circuit 
Court  of  Smyth  county,  Virginia.  The  suit  abated  as  to  Mantz, 
who  had  removed  from  the  state.  Preston  appeared  and  pleaded 
payment  and  non  eat  factum^  with  an  aflSdavit,  appended  to  the 
latter  plea,  setting  forth  the  circumstances  connected  with  the 
execution  of  the  paper.  Upon  these  pleas  issue  was  joined.  The 
above  being  the  facts  in  proof,  the  cause  was  submitted  to  a  jury. 

On  the  motion  of  the  plaintiff  the  court  gave  the  following  in- 
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struction :  "  If  the  jury  shall  believe  from  the  evidence  that  the 
defendant  executed  the  single  bill  in  the  declaration  in  this  cause 
mentioned,  and  delivered  the  same  to  his  co-obligor  B.  F.  Mantz 
with  a  blank  in  said  single  bill,  where  the  name  of  the  obligee  D. 
D.  Hull,  the  plaintiff,  is  now  inserted,  with  the  understanding  that 
the  said  B.  F.  Mantz  was  to  procure  money  on  the  said  singly  bill 
and  to  write  the  name  of  the  person,  from  whom  the  money  should 
be  procured,  in  said  blank  as  obligee  and  to  deliver  the  said  single 
bill  to  such  obligee,  and  if  the  jury  shall  further  believe  from  the 
evidence  that  the  said  B.  F.  Mantz  procured  the  money  from  the 
said  D.  D.  Hull,  the  obligee  aforesaid  in  the  said  single  bill,  and 
wrote  the  name  of  the  said  D.  D.  Hull  in  the  single  bill  and  de- 
livered the  same  to  the  said  Hull,  then  the  said  single  bill  aforesaid 
is  binding  upon  the  said  Preston,  and  the  jury  must  find  the  issue 
for  the  plaintiff/*  The  jury  rendered  a  verdict  for  the  plaintiff 
and  the  court  entered  up  judgment  accordingly.  From  that  judg- 
ment this  appeal  was  taken. 

J".  W.  ^  J.  P.  Sluffejfy  for  the  appellants,  cited  2  Rob.  Practice 
9  to  17 ;  Shepherd's  Touch.  68 ;  Hibhlewhite  v.  McMorine^  6  M. 
&  W.  215 ;  United  States  v.  Nelson,  2  Brock.  64 ;  Asbwry  v. 
Calloway^  1  Wash.  72 ;  Harrisson  v.  Tiemans,  4  Rand.  177 ;  Rhea 
V.  Gibson^  10  Gratt.  215. 

J,  IT.  Gilmore,  for  the  appellees,  cited  Texira  v.  Evans^  as  cited 
m  Master  v.  Miller,  1  Anst.  228  ;  White  v.  Vermont  ^  Mass.  M. 
B.  Company,  21  How.  575 ;  Knapp  v.  Maltby,  13  Wend.  589 ; 
Bank  of  Buffalo  v.  Korttmght,  22  Wend.  348;  Eagleton  v. 
Gutteridge,  11  M.  &  W.  465,  and  note ;  Jones's  Assignee  v. 
Thomas,  21  Gratt.  96 ;  Woolley  v.  Constanty  4  Johns.  54 ;  Smith 
V.  Crachery  6  Mass.  538. 

Staples,  J. — A  bond  is  a  deed  whereby  the  obligor  promises  to 
pny  a  certain  sum  of  money  to  another  at  a  day  appointed :  2 
Black.  346.  An  obligor  and  obligee  are  essential  to  the  existence 
and  constitution  of  such  an  instrument.  It  is  not  indispensable 
Ltiat  the  party  to  whom  the  promise  is  made  should  be  mentioned 
''  eo  nomine,''  that  his  name  of  baptism  and  surname  shall  be 
given,  but  he  must  be  in  some  unmistakeable  manner  designated  in 
the  instrument.  A  writing,  though  executed  with  all  the  solem- 
nities of  a  deed,  without  such  obligee  is  a  mere  nullity.  It  imposes 
no  liability  upon  the  party  issuing  it.     It  confers  no  rights  upon 
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him  who  receives  or  holds  it.  It  is  not  simply  an  imperfect  deed. 
It  is  no  deed  at  all.  It  only  becomes  a  deed  when  the  name  of 
an  obligee  is  inserted,  and  delivery  made  by  the  obligor  or  by  some 
one  legally  authorized  by  him.  If  the  blank  is  filled  by  an  agent, 
then  the  agent  as  certainly  makes  the  deed  as  though  the  entire 
obligation  had  been  written,  signed,  sealed  and  delivered  by  him. 
His  act  binds  a  principal  not  before  bound.  It  creates  a  contract 
having  no  previous  existence.  It  is  true  the  act  in  question  is 
merely  the  insertion  of  a  name.  Still  its  effect  is  to  impart  vital- 
ity to  a  piece  of  waste  paper.  It  calls  new  rights  and  obligations 
into  existence.  It  is  followed  by  all  the  consequences  resulting 
from  the  execution  of  the  most  solemn  instrument. 

The  argument  sometimes  advanced,  that  there  can  be  no  danger 
or  diflSculty  in  conferring  the  power  by  parol  when  nothing  remains 
to  be  done  but  the  insertion  of  a  name,  to  render  the  instrument 
complete,  does  riot  meet  the  real  issue.  The  question  is  not  one 
of  trust  and  confidence  reposed,  but  of  power  conferred.  In  the 
numerous  and  diversified  transactions  of  mankind,  agencies  of  the 
gravest  character  are  often  created  by  parol.  A  partner  may 
bind  his  copartner  to  any  amount  for  any  matter  within  the  scope 
of  the  partnership,  by  a  note  executed  in  the  partnership  name. 
The  authority  of  an  agent  to  sell  land  of  his  principal  may  be 
conferred  without  writing,  and  the  latter  may  thus  be  bound  irre- 
vocably for  his  entire  estate.  In  the  execution  and  endorsement 
of  negotiable  paper,  powers  may  be  and  are  often  conferred,  by 
parol,  upon  agents  involving  liabilities  to  the  amount  of  millions. 
The  law  recognises  such  agencies  as  essential  to  the  commerce  of 
the  world.  Why  may  not  the  agent  in  all  these  cases  impose  tli'3 
same  liabilities  by  deed  in  the  name  of  his  principal?  If  he  nmy 
sell  the  land — fix  the  price  and  agree  upon  all  the  terms  of  the 
contract — why  may  he  not  perform  the  mere  formal  act  of  exe- 
cuting the  conveyance?  The  answer  is,  the  authority  of  tl^c 
agent  must  be  commensurate  with  the  act  he  performs.  Tli  • 
stream  can  never  be  higher  than  its  source.  If  the  act  of  t  e 
agent  is  the  execution  and  delivery  of  a  deed,  his  authority  must. 
be  by  deed.  It  does  not  matter  how  much  of  the  instrument  may 
have  been  written  by  the  principal,  if  it  is  a  mere  nullity  when  it 
leaves  his  hands,  and  only  becomes  operative  by  act  of  the  agent, 
upon  every  principle  of  sound  legal  reasoning  the  result  must 
inevitably  be  the  same.     Whenever  the  agent  undertakes  to  bind 
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his  principal  by  an  act,  his  authority,  in  point  of  dignity,  must  be 
'Co-equal  with  the  act.  The  question  is  not,  therefore,  whether  it 
is  expedient  that  a  mere  parol  agent  shall  have 'the  power  to  fill 
the  blank  with  the  name  of  an  obligee — but  whether  it  can  be  done 
and  sustained  without  violating  well  established  principles  of  law. 
A  little  reflection  will  show  that  these  principles  are  not  without 
substantial  reasons  to  support  them.  At  common  law  a  scah  d 
instrument  imposed  peculiar  liabilities.  It  was  not  affected  by  any 
Statute  of  Limitations.  It  operated  as  an  estoppel.  The  obligor 
was  not  permitted  to  aver  any  want  of  consideration  to  avoid  it : 
nor  could  he  defeat  an  action  at  law  thereon  by  showing  any  failure 
of  title  or  breach  of  contract  or  mistake  or  fraud  in  the  procure- 
ment of  the  bond.  It  is  true  that  some  of  these  obstacles  have 
been  removed  by  statute,  and  parties  may  now  defend  themselves 
in  the  common-law  courts  upon  grounds  purely  equitable,  but  both 
in  Virginia  and  in  England,  sealed  instruments  confer  rights  and 
impose  obligations  which  can  never  grow  out  of  the  execution  of 
any  mere  parol  contracts.  It  is  reasonable  and  just,  therefore, 
that  a  party  setting  up  a  deed  and  seeking  to  enforce  it  shall  be 
prepared  to  show,  if  necessary,  that  it  is  the  act  of  the  grantor 
himself,  or  of  some  one  empowered  by  an  instrument  of  equal 
dignity  with  the  deed. 

When  the  writing  which  is  the  subject  of  this  controversy  left 
the  hands  of  Preston,  it  was  not  a  deed.  It  certainly  did  not 
constitute  a  contract.  It  was  indeed  of  no  more  value  than  the 
paper  which  contained  it.  When  it  passed  into  the  possession  of 
Hull,  it  had,  in  some  way,  become  a  deed  and  a  binding  contract 
according  to  the  theory  of  counsel.  How  did  it  so  become  a 
deed  ?  Certainly  not  by  the  act  of  Preston,  as  he  was  then  absent 
and  was  not  even  informed  of  the  transaction  until  some  time 
afterwards.  It  was  the  act  of  the  agent  which  gave  eflScacy  to  the 
paper  and  created  an  obligation  by  deed  not  before  in  existence. 

At  the  time  Preston  signed  the  paper  it  was  the  expectation  of 
both  Mantz  and  Preston  that  the  money  could  be  obtained  from 
Governor  McMullin;  but  failing  in  that,  it  may  be  reasonably 
inferred,  it  was  expected  to  borrow  it  elsewhere,  and  authority 
was  given  to  Mantz,  the  agent,  to  fill  the  blank  in  the  bond  with 
the  name  of  the  person  making  the  loan.  Governor  McMullin  did 
not  advance  the  money  as  was  expected,  and  the  arrangement  was 
made  with  the  plaintiff  Hull,  and  his  name  inserted  as  obligee  in 
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the  bond.  The  agent  did  not  simply  fill  the  blank  with  a  name 
previously  agreed  on  by  Preston,  but  he  called  into  existence  a  new 
and  unknown  party,  and  bound  his  principal  by  a  contract  with  him. 
In  this  respect  the  case  is  much  stronger  than  that  of  the  simple  in- 
sertion of  a  name  already  declared  by  the  obligor.  A  deed  must 
exist  before  it  can  be  delivered.  That  is  clear.  If  an  obligation, 
complete  and  perfect,  be  delivered  by  the  obligor  to  a  third  person 
for  the  use  of  the  obligee,  if  is  the  deed  of  the  obligor  immediately. 
The  deed  only  becomes  inoperative  by  the  refusal  of  the  obligee  to 
receive  it.  In  such  case  the  delivery  is  the  act  of  the  principal  or 
obligor  and  not  of  the  third  person  or  agenfr:  Skipwitlis  Executor 
V.  Cunningham^  8  Leigh  282. 

Whenever,  however,  the  principal  commits  to  the  agent  an 
instrument  that  is  not  complete  and  operative  at  the  time,  with  a 
blank  for  the  obligee  or  the  sum  to  be  paid,  to  be  filled  by  the 
agent  and  according  to  his  discretion,  the  act  of  mind,  the  dis- 
posing power,  which  are  always  essential  and  eflScient  ingredients 
of  the  deed,  are  the  agent's,  and  the  instrument  takes  efiect  by  his 
act  of  execution  and  delivery,  and  is  binding  upon  the  principal  or 
not  according  to  the  authority  conferred  on  the  agent. 

If  Preston  had  endorsed  his  name  upon  a  piece  of  blank  paper 
with  scrolls  attached,  and  the  agent  had,  afterwards,  added  the 
entire  obligation  under  the  previous  verbal  instructions  of  Preston, 
the  agent  in  that  case  would  have  performed  an  act  of  no  greater 
dignity  than  he  has  in  this.  The  trust  reposed  may  be  greater 
in  the  one  case  than  in  the  other.  But  the  result  is  the  same. 
In  each  case  the  principal  becomes  bound  by  an  obligation  created 
by  act  of  the  agent. 

If  the  name  of  the  obligee  may  be  inserted,  why  may  not  the 
sum  also,  and  if  these  may  bo  supplied,  why  not  the  mere  formal 
parts  of  the  deed  ?  If  we  once  depart  from  the  rule,  how  is  the 
line  to  be  drawn  consistently  with  the  preservation  of  any  rule  jit 
all  ?  If  we  say  that  the  name  or  sum  may  be  inserted  by  the 
agent,  will  it  not  lead  us,  inevitably,  to  the  doctrine  that  the  entire 
deed  may  be  executed  by  the  agent  also  ?  We  shall  be  carried 
on,  step  by  step,  if  we  mean  to  be  consistent,  until  we  have  des- 
troyed all  the  well-settled  distinctions  between  sealed  and  unsealed 
instruments. 

It  is  asked  what  good  purpose  is  to  be  subserved  by  these  dis- 
tinctions.    It  is  sufficient  to  say  that  they  exist — having  their 
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origin  in  well  established  principles.  In  the  language  of  Chief 
Justice  Marshall  they  have  taken  such  firm  hold  of  the  law  they 
ZKVL  only  be  removed  by  the  power  of  legislation.  We  must  bear 
in  mind  that  one  change  in  the  law,  often  involves  the  necessity 
of  others.  Much  mischief  ensues — many  embarrassments  often 
occur  in  the  administration  of  justice,  from  the  disregard  of  some 
well-established  rule  of  law,  intimately  identified  by  a  long  course 
of  decisions,  with  others  which,  in  thefr  turn,  are  interwoven  with 
the  entire  framework  of  society. 

If  deeds  are  to  be  placed  in  the  particulars  now  contended  for, 
upon  the  same  footing  with  parol  contracts,  there  are  other  dis- 
tinctions between  them  that  ought  to  be  abolished.  The  same 
act  of  limitation  should  apply  to  a  bond  as  to  a  promissory  note. 
The  defendant  should  be  permitted  to  show  a  want  of  considera- 
tion in  one  case  as  in  the  other,  and,  above  all,  sound  policy,  it 
seems  to  me,  requires  that  the  whole  technical  doctrine  of  estoppel 
by  deed  should  be  greatly  modified,  if  not  entirely  abolished.  It 
has  been  suggested  that  the  doctrine  of  estoppel  in  pais  might 
apply  to  a  transaction  like  this  and  the  obligor  estopped  to  deny 
the  bond.  It  was  said  by  Judge  Gibson,  of  the  Supreme  Court 
of  Pennsylvania,  in  relation  to  a  writing  executed  in  blank  and 
afterwards  filled  by  a  parol  agent,  if  it  could  be  sustained  at  all, — 
it  would  be  upon  the  ground  of  estoppel  in  pais.  But  so  far  as  I 
am  informed  he  is  the  only  judge  who  has  suggested  the  idea. 
No  reference  is  made  to  it  by  Baron  Parke,  or  Chief  Justice 
Marshall,  or  Judge  Cabell,  or  by  the  Supreme  Court  of  the 
United  States,  or  that  of  New  York,  in  the  cases  before  them. 
This  proposition,  carried  to  its  legitimate  results,  will  show  that  a 
mere  parol  agent  may  always  bind  the  principal  by  a  deed.  If 
the  obligor,  who  trusts  his  agent  with  a  writing  with  blanks  as  to 
the  names  or  sums,  is  estopped  to  deny  that  it  is  his  bond — when 
the  blanks  are  afterwards  filled  by  the  agent — so  must  also  the 
obligor  who  trusts  his  agent  merely  with  his  name  and  a  scroll 
attached — when  the  entire  obligation  is  afterwards  added.  In 
truth  the  doctrine  of  estoppel  has  no  application  to  the  case.  The 
party  advancing  his  money  is  put  on  his  guard  by  the  face  of  the 
paper.  He  sees  that  it  is  not  a  deed,  and  he  is  bound,  at  his  peril, 
to  inquire  into  the  authority  of  the  agent  to  make  it  a  deed.  He 
is  presumed  to  know  the  law.  He  must  know  that  the  agent*s 
authority  must  be  by  deed.     If  he  is  misled,  it  is  by  his  own  folly 
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and  the  act  of  the  agent.  It  cannot  be  justly  said  that  he  has 
been  deceiyed  bj  the  party  whose  signature  is  attached  to  the 
writing. 

Haying  thus  considered  the  principles  affecting  the  case,  let  us 
see  bow  stand  the  authorities  bearing  upon  the  question. 

In  England  one  of  the  earliest  cases  is  that  of  Texvra  y.  JEvans^ 
decided  by  Lord  Mansfibld.  We  have  no  contemporaneous 
report  of  the  case.  All  our  information  is  derived  from  the  state- 
ment of  an  English  judge,  made  long  affcer  Texira  v.  Evans  was 
decided.  However,  the  case  was  questioned  at  an  early  day  by  the 
most  eminent' judges  and  lawyers — ^and  has  been,  long  since,  en- 
tirely overruled  in  the  English  courts.  I  will  not  attempt  to 
comment  upon  or  even  cite  the  various  cases.  A  brief  reference 
to  that  of  HMlewhite  v.  McMorine^  6  M.  &  W.  200,  will  be 
suflScient.  This  case  was  decided  by  the  Court  of  Exchequer  in 
1840,  the  opinion  being  delivered  by  Saron  Parkb,  than  whom  no 
more  eminent  common-law  judge  ever  adorned  the  English  bench ; 
one  question  arising  in  the  case  was  whether  the  writing  was  a 
deed  or  mere  note — it  was  held  to  be  a  deed.  He  then  said: 
"  Assuming  the  instrument  to  be  a  deed,  it  was  wholly  improper  if 
the  name  of  the  vendee  was  left  out ;  and  to  allow  it  to  be  after- 
wards filled  up  by  an  agent  appointed  by  parol,  and  then  delivered 
in  the  absence  of  the  principal  as  a  deed,  would  be  a  violation  of 
the  principle  that  an  attorney  to  execute  and  deliver  a  deed  for 
another  must  himself  be  appointed  by  deed."  He  further  de- 
clares, *'  The  only  case  cited  in  favor  of  the  validity  of  such  a 
deed,  is  Texira  v.  Evatu^  which  is  not  sustained  by  the  authorities 
and  which  cannot  be  considered  to  be  law."  After  reviewing  the 
various  cases,  and  showing  they  are  not  in  conflict  with  his  views, 
he  proceeds,  ^^  It  is  enough  to  say  there  is  none  that  shows  that  an 
instrument  which  when  executed  is  incapable  of  having  any  opera- 
tion and  is  no  deed,  can  afterwards  become  a  deed  by  being  com- 
pleted and  delivered  by  a  stranger  in  the  absence  of  the  party 
who  executed  it,  and  unauthorized  by  instrument  under  seal." 

It  has  been  suggested  that  this  authority  has  been  much  weak- 
ened if  not  overthrown  by  the  case  of  Eagleton  v.  Outteridge^ 
11  M.  k  W.  465.  This  is  an  entire  mistake.  The  only  point 
there  decided  was,  that  a  complete  and  operative  power  of  attorney 
was  not  invalidated  by  the  insertion  of  the  attorney's  Christian 
name  in  the  absence  of  the  principal.     The  instrument  was  good 

Vol.  XXI.— 46 
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without  the  addition  and  was  not  affected  by  it.  The  opinion  of 
Baron  Parke  in  Jffibblewhite  v.  McMoriney  was  sustained  by  the 
unanimous  decision  in  Enthoven  v.  Soyle^  13  C.  B.  378,"one  of 
the  latest  cases,  and  is  now  the  settled  law  of  England :  2  Starkie 
431 ;  BuUer's  Nisi  Prius  281. 

In  the  United  States  the  authorities  are  conflicting.  The 
volumes  containing  the  various  cases  are  not  to  be  found  in  this 
place.  Many  of  the  decisions  are  cited  and  distinguished  in 
Rob.  Prac,  vol.  2  (new  edition)  86,  to  which  I  refer.  It  se«ns 
that  in  New  York  and  South  Carolina  the  courts  have  followed 
the  doctrines  of  Lord  Mansfield,  in  Texira  v.  Evans.  In 
Pennsylvania  formerly  the  same  rule  was  adopted,  but  in  Wallace 
v.  Sarmsted,  3  Harris  462-8,  Chief  Justice  Gibson,  speaking 
for  the  court,^  expressed  very  grave  doubts  of  the  correctness  of 
Texira  v.  JEvana,  and  said  that  case  could  only  be  sustained,  if  at 
all,  on  the  ground  the  obligor  had  estopped  himself  by  an  act  in 
pais. 

In  Massachusetts  I  am  unable  to  say  what  the  rule  is.  The 
case  of  Smith  v.  Cracker^  6  Mass.  538,  relied  upon  by  counsel  for 
defendant  in  error,  does  not  decide,  if  it  even  raises  the  question 
involved  in  this  controversy.  There  the  instrument  was  a  complete 
obligation  when  signed  by  the  obligor,  and  the  alteration  subse- 
quently made  was  wholly  immaterial.  Judge  Parsons,  however, 
in  delivering  his  opinion,  went  far  beyond  the  case  before  him. 
He  declared,  and  this  is  now  relied  on,  "  That  the  party  executing 
a  bond,  knowing  there  are  blanks  in  it  to  be  filled  up  by  inserting 
particular  names  or  things,  must  be  considered  as  assenting  that 
the  blanks  may  be  thus  filled  up  after  he  has  executed  the  bond.*' 
Chief  Justice  Marshall,  in  United  States  v.  Nelson^  hereafter 
to  be  considered,  plainly  shows  that  Judge  Parsons  hatt  reference 
to  an  operative  instrument  when  executed,  but  having  blanks  to  be 
filled  with  names  or  things  already  agreed  on  by  the  parties,  and 
not  to  an  instrument  with  a  blank  such  as  deprived  it  of  all  obli- 
gatory force  when  signed.  A  blank  of  such  vital  importance  that  a 
paper,  while  it  so  remained,  was  a  mere  nullity,  does  not  seem 
to  have  been  in  the  view  of  Judge  Parsons. 

I  have  thus  named  the  states  which  are  supposed  to  follow  Texira 
v.  Evans.  Ther^  may  be  others.  It  is  impossible  to  say  in  the  ab- 
sence of  the  reports  of  the  various  states  of  the  Union.  On  the 
other  hand,  the  Supreme  Court  of  North  Carolina,  wb^n  the  bench 
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was  adorned  by  the  genius  and  learning  of  a  Gaston  and  a  Ruffin, 
has  not  hesitated  to  follow  the  later  English  cases,  overruling  the 
decision  of  Lord  Mansfield.  In  Davenport  v.  Sleight^  2  Dev. 
&  Bat.  881,  an  instrument  signed  and  sealed  by  the  defendant 
in  blank  and  delivered  to  an  agent  with  direction^  to  purchase  a 
vessel  for  the  defendant  and  fill  up  the  instrument  with  the  price 
to  be  agreed  on  and  deliver,  it  was  held  not  a  good  bond  even 
though  the  defendant  declared  his  approbation  of  what  had  been 
done.  The  court  considered  the  insertion  of  the  sum  in  the  blank 
space  intended  to  consummate  the  deed  as  done  without  legal  au- 
thority, and  therefore  that  the  instrument  is  void  as  a  bond.  And 
with  this  ruling  it  is  believed  agree  the  cases  in  Kentucky,  Mary- 
land, Texas  and  Tennessee. 

The  same  principle  is  laid  down  in  Parsons  on  Contracts,  vol.  2, 
723,  in  the  following  terms,  and  is  there  supported  by  a  strong 
array  of  cases :  "  If  there  are  blanks  left  in  a  deed  affecting  its 
meaning  and  operation  in  a  material  way  and  they  are  filled  up 
after  execution,  there  should  be  a  re-ezecution  and  a  new  arcknow- 
ledgment." 

In  the  case  of  the  United  States  v.  Nehonj  2  Brock.  64,  Chief 
Justice  Marshall  did  not  hesitate  to  express  his  entire  concur- 
rence with  the  later  English  decisions.  In  that  case  the  printed 
form  of  an  official  bond  had  been  signed  by  the  securities  with 
blanks  for  the  date  and  penalty.  It  was  afterwards  signed  by  the 
principal,  and  the  blanks  filled  in  the  absence  of  the  securities, 
without  their  knowledge  and  without  any  authority  from  them 
other  than  might  be  implied  from  their  having  executed  the  paper 
with  intention  to  bind  themselves  as  sureties  and  with  full  know- 
ledge of  the  object  of  the  bond.  The  Chief  Justice  held  that  the 
instrument  was  not  binding  upon  the  sureties.  In  the  course 
of  his  opinion,  he  said  no  sum  being  mentioned  in  the  bond  the 
defendants  were  no  more  bound  by  the  instrument  they  had  exe- 
cuted, at  the  time  of  its  execution^  than  if  the  paper  had  been  all 
blank.  He  maintained  there  are  certain  differences  between  sealed 
and  unsealed  instruments  which  made  it  difficult  to  apply  the  prin- 
ciples of  one  contract  to  the  other,  that  these  differences  and  the 
rules  founded  on  them,  though  originating  in  a  different  state  of 
society,  have  taken  such  fast  hold  of  the  law  that  they  can  bd 
separated  only  by  the  power  of  legislation. 

Throughout  the  opinion  he  kept  carefully  in  view.thd  distinetion 
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between  an  instrument  which  is  a  mere  nullity  and  imposes  no  ob- 
ligation whatever  when  it  is  signed  and  delivered,  and  an  instru- 
ment which  is  complete  when  executed,  and  the  alteration  is 
merely  in  the  words  or  in  filling  blanks  with  names  or  things 
agreed  on  and  by  consent  of  the  parties.  And  he  showed  that  the 
cases  relied  on  as  sustaining  the  validity  of  blank  bonds  afterwards 
filled  up  were  all  of  this  latter  character.  He  admitted  that  the 
Supreme  Court  of  the  United  States  in  Speake  v.  United  States^  9 
Cranch  28,  had  gone  very  far  in  deciding  that  an  obligation  may 
be  originally  created  by  virtue  of  an  authority  merely  implied  from 
the  sealing  and  delivery  of  a  paper  which  in  its  existing  state 
could  avail  nothing,  and  he  thought  it  probable  the  time  would 
come  when  that  court  might  completely  abolish  in  this  particular 
the  distinction  between  sealed  and  unsealed  instruments.  But  no 
one  reading  the  opinion  carefully  can  fail  to  perceive  that  the 
learned  Chief  Justice  did  not  incline  to  this  view,  and  that  he 
intended  to  adhere  to  the  doctrines  of  the  common  law  as  ex- 
pounded in  England.  It  is  to  be  observed  that  the  case  of  Hib- 
blewhite  v.  McMorine  was  decided  many  years  afterwards,  so  that 
the  Chief  Justice  arrived  at  his  conclusions  without  the  aid  of  the 
able  and  exhaustive  opinion  of  Baron  Parkb. 

The  case  of  White  v.  V^.  ^  Mass.  R.  E.  Co.,  21  How.  676,  has 
been  also  much  relied  on  as  authority  for  the  defendant  in  error. 
It  was  there  held  that  the  bonds  of  a  railroad  company,  payable  in 
blank,  might  be  filled  up  by  any  bond  fide  holder  and  made  pay- 
able to  his  own  order.  But  the  reason  assigned  by  the  court  is, 
that  the  usage  and  practice  of  railroad  companies,  of  capitalists  anti 
business  men  of  the  country,  and  the  decisions  of  the  courts,  ha«i 
impressed  upon  this  class  of  securities  the  character  of  negotia- 
bility. Being  negotiable  they  were  of  course  governed  by  the 
laws  applicable  to  such  instruments,  one  of  which  is  they  may 
be  executed,  endorsed  or  altered  under  a  mere  parol  authority. 
In  the  course  of  his  opinion,  Mr.  Justice  Nelson  alluded  to  the 
case  of  Texira  v.  Evans.  He  admitted  it  was  not  the  law  in  Eng- 
land. He  said  however,  that  courts  of  the  highest  authority  in 
this  country  have  followed  Lord  Mansfield,  and  have  not  hesitated 
to  meet  the  fears  expressed  by  Baron  Parke,  that  the  efiect  would 
be  to  make  bonds  n^otiable,  by  admitting  the  consequence.  But 
the  Supreme  Court  of  the  United  States  have  not  yet  gone  that 
flur,  and  Mr.  Justice  Nelson  admits  that  Chief  Justice  Marshall 
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was  unwilling  to  do  so.  It  is  conceded  on  all  sides  that  to  follow 
the  rule  declared  in  Texira  v.  JSvans,  is  to  destroy  all  distinction 
between  deeds  and  mere  parol  contracts.  Are  we  prepared  for 
that  in  Virginia  ?  No  one,  fiimiliar  with  the  opinion  of  the  judges 
and  the  decisions  of  our  courts,  can  hesitate  to  affirm  that  the  dis- 
position here,  is  to  follow  the  common-law  doctrines  and  preserve 
unimpaired  the  distinction  between  sealed  and  unsealed  instru- 
ments. 

In  HarriBBon  v.  TiemanSy  4  Rand.  177,  the  question  was  as  to 
the  validity  of  certain  instruments  taken  by  the  sherifiF  as  bail- 
bonds.  They  were  in  the  usual  form,  signed  and  sealed  by  the 
obligors,  but  without  any  sum  being  mentioned  in  the  penalty  of 
the  bonds.  Counsel  in  arguing,  endeavored  to  apply  the  principles 
governing  bills  of  exchange  and  promissory  notes,  according  to 
which  a  man  who  signs  his  name  to  a  blank  piece  of  paper  will, 
under  certain  circumstances,  be  considered  as  giving  authority  to 
fill  it  up  with  a  valid  instrument.  But  this  court  said.  Judge 
Cabell  delivering  the  opinion,  that  bills  of  exchange  and  prom- 
issory notes  are  not  deeds,  and  authority  to  execute  them  may  be 
given  by  parol,  or  even  inferred  from  circumstances,  but  a  bail- 
bond  is  a  deed  which  cannot  take  effect  without  delivery,  and  that 
delivery  can  only  be  made  by  the  party  himself  or  by  some  attorney 
legally  authorized  by  deed  for  that  purpose.  What  are  we  to 
understand  by  this  language  ?  that  the  blanks  in  the  bonds  might 
have  been  filled  by  a  mere  parol  agent  ?  Clearly  not.  Judge 
Cabell  means  that  this  could  only  be  done  and  the  instruments 
delivered  by  the  parties  themselves  or  by  attorneys  authorized  by 
deed.  If  he  does  not  mean  this,  his  language  does  not  admit  of 
any  fair  and  reasonable  interpretation.  He  declares  that  the  bonds 
are  wholly  inoperative  by  reason  of  the  failure  to  insert  a  penalty. 
I  beg  to  know  what  substantial  difference  there  is  between  an  instru- 
ment confessedly  a  mere  nullity  for  the  want  of  a  sum  to  be  paid  ; 
and  an  instrument  which  is  a  mere  nullity  for  the  want  of  an 
obligee  to  whom  to  be  paid.  The  authority  to  execute  and  deliver 
or  complete  and  deliver  such  an  instrument  must  of  necessity  be 
the  same  in  both  cases.  In  Cleaton  v.  Chamblis,  6  Rand.  92,  this 
question  arose  incidentally.  According  to  my  understanding,  the 
proposition  there  announced,  is  that  any  material  alteration  of  a 
deed  invalidates  it,  unless  made  under  such  circumstances  of 
consent  by  the  obligor  as  amount  to  a  re-execution  or  re-acknow- 
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ledgement  of  the  writing.  The  reason  U  obvloas,  fae  alteration 
changes  the  contract.  The  writing  is  no  longer  the  deed  of  the 
obligor  or  grantor*  In  its  altered  state  it  must  be  re-executed  by 
him,  and  then  it  takes  effect  from  the  re-execution.  Now  whether 
it  be  the  re-execution  of  an  altered  deed,  or  the  execution  of  a 
new  one  or  the  completion  of  an  imperfect  one,  there  can  be  no 
well-defined  distinction,  and  the  same  principles  must  govern  in 
each  case  in  respect  to  the  act  necessary  to  a  valid  instrument. 

I  am  aware  that  in  Mhea  v.  GHbsony  10  Gratt.  215,  220,  Judge 
Samuels  admitted  there  was  some  conflict  of  authority  upon  this 
point.  He  however  cited  a  number  of  cases  as  deciding  that  the 
filling  of  blanks  in  a  bond  will  not  give  it  validity  unless  under 
circumstances  which  make  a  new  execution  thereof.  And  among 
the  cases  thus  cited  are  those  I  have  just  mentioned.  Why  they 
are  not  authority  for  us  I  am  at  a  loss  to  understand,  but  con- 
ceding they  are  not,  they  clearly  show  the  leaning  of  the  Virginia 
courts  and  judges,  and  they  indicate  a  purpose  to  adhere  to  the 
common-law  doctrines  until  changed  by  legislation.  The  cases  of 
Olegff  V.  Lemesstiriery  16  Gratt.  108,  and  Stinchcomb  v.  Marshy 
Id.  211,  though  not  involving  the  point  in  controversy  here,  ex- 
hibit the  same  tendency  of  our  courts  in  this  class  of  questions. 
In  one  of  these  cases  the  counsel  having  cited  the  decisions  of 
eleven  states  of  the  Union  to  show  that  the  affixing  of  a  scroll  to 
the  name,  is  of  itself  sufficient  evidence  of  its  being  intended  as  a 
seal — the  court  said,  however  desirable  conformity  with  the  different 
states  might  be,  it  furnished  no  sufficient  reason  for  reversing  our 
course  of  decisions.  In  the  other  case  the  question  turned  upon 
the  operation  and  effect  of  a  power  of  attorney  and  of  acts  done 
by  a  sub-agent  thereunder.  Counsel  in  urging  upon  the  court  to 
give  a  liberal  construction  to  the  instrument,  had  suggested  that  a 
spirit  of  self  reliance  and  directness  of  purpose  will  prompt  the 
people  of  this  age  and  country  to  disregard  the  formalities  of 
conveyancing  and  the  rules  of  law  by  which  they  are  prescribed. 
Judge  Lee  said  this  constituted  no  sufficient  reason,  nor  furnished 
any  adequate  authprity  to  change  the  law  or  overthrow  plain,  in- 
telligible and  well- settled  principles.  That  is  the  province  of  the 
legislature  not  of  the  judiciary.  I  think  these  cases  strongly 
illustrate  the  reluctance  of  this  court  to  reverse  its  course  of  de-- 
cisions  because  other  states  may  have  adopted  a  different  rule  or 
because  of  casual  instances  of  hardship  occurring  in  individual 
cases. 
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In  the  present  case  it  seemd  to  me  to  be  the  safest  course  to  ad- 
here to  our  previous  rulings,  and  to  the  doctrines  of  the  common 
law  as  expounded  by  the  courts  of  that  country  from  which  we 
have  derived  our  laws,  our  language  and  our  system  of  jurispru- 
dence. It  is  true  that  in  many  cases  the  principles  of  the  common 
law  as  sanctioned  and  enforced  by  the  English  courts  are  ill-suited 
to  the  temper  of  our  people  and  the  genius  of  our  institutions,  but 
as  a  general  rule  that  state  which  most  rigidly  adheres  to  the  course 
of  English  decisions  and  precedents,  will  in  the  end  attain  the 
most  stable  and  the  most  conservative  administration  of  justice. 

For  these  reasons  I  am  of  opinion  the  judgment  of  the  Circuit 
Court  should  be  reversed,  the  verdict  set  aside  and  a  new  trial 
had  in  accordance  with  the  principles  herein  announced. 

MoNCURB,  P.,  and  Anderson,  J.,  concurred. 

Christian  and  Bouldin,  JJ.,  stated  that  they,  very  reluc- 
tantly, yielded  their  assent,  in  order  that  this  question  might  be  a 
settled  one  in  Virginia,  but  they  both  declared  that  if  they  could 
control  the  decision  upon  this  point,  they  would  unhesitatingly 
follow  Lord  Mansfield  in  Texira  v.  Uvans,  and  they  both  stated 
that  in  their  opinion,  Preston  was  both  legally  and  morally  bound 
to  pay  this  money. 

The  common-law  rule  that  an  agent  to  cuted  with  the  obligee's  name  in  blank, 
fiU  in  an  essential  part  of  an  executed  and  filled  in  by  implied  authority,  was 
deed  must  be  constituted  under  seal,  is  held  void  both  at  law  and  in  equity  ;  and 
now  in  full  force  in  England.  The  at-  finally,  in  a  case  of  great  hardship, 
tf^mpt  made  by  Lord  Mansfield  in  Sioan  v.  The  North  Brilish  Australasian 
Texira  v.  Evans  to  relax  its  strictness  in  Co.^  S  Jurist  N.  S.  940  (1862),  an  in- 
favor  of  a  bondjide  obligee  was  finally  strument  under  seal  executed  by  the 
unsuccessful.  After  serving  as  a  prece-  plaintiff  with  blanks  afterwards  filled  in 
dent  for  sixty  years,  it  was  orerruled  by  by  a  parol  agent,  in  fraud  of  third  par- 
Baron  Parkb  in  HibblewhiU  y.  Mo-  ties,  was  held  void  by  all  the  judges, 
Morine,  6  M.  &  W.  216,  and  is  no  part  though  the  plaintiff  had  been  guilty  of 
of  modem  English  law.  In  Eagleton  y.  such  culpable  negligence  that  Baron 
Gutttridge,  II  M.  &  W.  466,  a  blank  in  Pabkb  was  inclined  to  hold  him  estop- 
the  Christian  name  of  an  attorney  in  a  V^^  ^roni  denying  that  the  instrument 
power  was  filled  up  by  him  after  exe-  ^^^  lii««  The  English  law  may  there- 
cution  by  the  principal ;  but  the  addi-  fore  be  considered  as  settled, 
tion,  being  held  immaterial,  did  not  The  American  decisions  are  hopelessly 
vitiate  the  power.  Davidson  y.  Cooper^  conflicting.  A  majority  of  the  states  in- 
1 1  M.  &  W.  793,  which  was  decided  at  cline  to  the  common-law  rule,  but  a 
the  same  term,  declares  Texira  v.  Evans  large  minority  reject  it ;  some  altogether, 
overruled.  In  Squire  r.  Whitton,  1  some  to  a  qualified  extent,  as  the  cases 
House  of  Lords  Cases  333^  a  bond  exe-  before  them  demanded.    Hesitating  be- 


Digiti 


zed  by  Google 


712 


PRESTON  91  HULL* 


tween  the  mischiefs  that  might  ensue 
from  too  bold  an  innovation  upon  the 
common  law,  and  the  cyidcnt  injustice  of 
allowing  obligors  to  escape  from  the 
consequences  of  their  acts,  the  courts, 
in  those  states  which  reject  the  strict  doc- 
trine, have  departed  from  it  only  so  far 
as  was  necessary  in  the  premises.  Dis- 
tinctions hare  been  taken  between  a  bond 
and  a  conveyance;  between  a  piece  of 
blank  paper  signed  and  sealed,  and  a 
bond  or  deed  in  which  some  essential 
part  was  wanting :  between  express  au- 
thority and  implied  authority ;  between 
authority  to  fill  in  a  given  name  or  a 
fixed  sum,  and  authority  to  insert  the 
name  of  whomsoever,  for  an  amount  to 
be  determined  by  the  agent.  Nor  have 
the  decisions  in  individual  states  been 
consistent.  The  fluctuations  of  judicial 
opinion,  as  evinced  in  the  number  of 
cases  doubted  and  overruled,  are  very 
noticeable.  In  this  chaos  of  conflicting 
authorities,  it  has  been  thought  best  to 
present  the  law  of  the  different  states 
seriatim,  stating,  as  far  as  is  necessary, 
the  circumstances  of  each  case,  and  the 
distinctions  laid  down  by  the  court. 

Arkansas,  Illinois,  Georgia,  Kentucky, 
Massachusetts,  Mississippi,  North  Caro- 
lina and  Tennessee,  to  which,  we  may 
now  add  Virginia — follow  the  strict  rule. 
In  some  cases  there  has  been  an  incli- 
nation to  relax  it,  but  the  latest  decisions 
affirm  it  in  its  full  vigor. 

In  Arkansas,  the  leading  case  is  Croxs 
v.  The  State  Bank,  5  Pike  525.  In  that 
case  a  bond  was  executed  with  a  blank 
for  the  sum,  and  filled  in  without  ex- 
press authority.  The  court  say  broadly 
that  the  writing  was  no  deed,  and  could 
not  l>e  made  such  except  by  an  agent 
under  seal.  The  American  cases  are  re- 
viewed, and  the  decision  is  in  favor  of 
the  common-law  rule. 

In  Illinois,  in  Maus  v.  Worthing,  8 
Scaromon  26,  written  authority  was  given 
to  sign  a  surety's  name  to  an  appeal 
bond  ;  but,  say  the  court,  **  the  rule  of 
law  seems  well  settled  that  an  agent  or 


attorney  cannot  bind  his  principal  by 
deed,  unless  he  has  authority  by  deed  so 
to  do.''  Brbesb,  J.,  dissenting,  said, 
'*  The  role  as  laid  down  appears  to  me 
destitute  of  any  good  reason,  and  al- 
together too  techsical  for  this  age.''  In 
Bragg  y.  Fessenden,  11  111.  544,  an 
agent,  according  to  a  request  in  writing, 
executed  an  appeal  bond  for  hie  princi- 
pal, and  a  r^[iilar  power  of  attorney 
ratifying  his  action  was  afterwards  filed 
under  seal.  Heid,  that  the  original  bond 
was  void,  and  qwere  whether  the  ratifi- 
cation would  relate  back.  See  also  Peo- 
ple y.  Organ,  27  ill.  27. 

In  Georgia,  in  Ingram  y.  Liule,  II 
€^0.  174,  a  deed  executed  with  blanks 
was  filled  in  by  an  agent  appointed  in 
writing,  and  was  held  void.  **  We  put 
our  decision,"  says  Nisbbt,  J.  "  upon 
authority,  conceding  that  the  books  in 
England  and  in  this  country  are  in  di»- 
tressing  conflict,  and  with  some  misgiv- 
ing whether  reason  and  common  sense 
do  not  condemn  it." 

In  Kentucky,  the  point  was  directly 
decided  in  Cwmmin$  y.  Catmltf,  5  B. 
Monroe  75.  *^Can  an  agent  without 
authority  under  seal  bind  his  principal 
by  a  sealed  instrument  ?  The  unbroken 
current  of  decisions  is  to  the  contrary.*' 
See  also,  Southard  y.  Steele,  3  Monroe 
435 ;  McMttrtry  y.  Frank,  4  Monroe  41 ; 
Trimble  v.  Coons,  1  B.  Monroe  1 99. 

In  Massachusetts,  in  Smith  j,  Crooker, 

5  Mass.  538,  followed  in  Hunt  r.  Adam», 

6  Mass.  519,  the  name  of  a  surety,  after 
he  had  executed  a  bond,  was  filled  into 
the  body  of  the  bond  by  a  parol  agent. 
The  decision  turned  entirely  upon  the 
immateriality  of  the  addition.  In  Bums 
y.  Lynde,  6  Allen  305  (1863),  it  was  de- 
cided that  **  filling  up  a  blank  form  of  a 
deed  by  parol  authority  of  one  who  has 
signed  and  sealed  it,  will  not  make  it  a 
valid  conveyance,  unless  the  inetmment 
Is  redelivered."  The  Massachusetts  cases 
are  reviewed,  and  shown  to  be  consistent 
with  the  common  law. 

In  Mississippi,   a  bond  sealed    with 
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blanks  which  were  afterwards  filled  in 
bj  a  parol  ageni,  is  Yoid  :  Williams  r. 
Crutcher,  5  Howard  71.  In  Dickson  v. 
HameTy  Freeman's  Ch.  284,  the  Chan- 
cellor declared  himself  constrained  by 
the  authority  of  Williams  y.  Crutcher; 
but  intimated  that  in  his  view,  the  dis- 
tinction lay  between  express  and  implied 
authority. 

In  North  Carolina,  Vanhook  r.BarwU^ 
4  Dev.  Law  S72,  was  decided  upon  the 
immateriality  of  the  addition.  The 
law  was  settled  by  Orafuon  v.  Holtf  3 
Iredell's  Law  300,  in  which  a  sum  left 
blank  in  a  bond  was  afterwards  filled  in 
by  an  agent  not  under  seal.  The  bond 
was  held  Toid,  and  Texira  y.  Evans 
disapproTed  of.  To  the  same  elTect  are 
McKee  r.  Hicks,  2  Dey.  379 ;  Daven^ 
port  T.  Sleight,  2  Dey.  6k  Bat.  881. 

In  Tennessee,  a  blank  paper  signed 
and  sealed,  with  yerbal  authority  to  fill 
In  as  a  bond,  was  held  yoid  after  the 
blanks  had  been  filled.  The  judges 
assert  the  common-law  rule.  See  also 
i^iit^  y.  Dickinson,  6  Humph.  261  ; 
Turbeoiller.  Ryan,  1  Humph.  113,  and 
sMosby  V.  State  of  Arkansas,  4  Sneed 
324. 

The  Virginia  decisions  are  sufficiently 
considered  in  the  principal  case.  The 
strict  rule  laid  down  by  the  majority  of 
the  court  will  no  doubt  settle  the  law. 

Next  in  order  come  the  states  that  in- 
cline towards  the  English  doctrine,  with- 
out positiyely  laying  it  down. 

In  California,  a  deed  in  due  form, 
signed,  sealed  and  acknowledged  by  the 
grantor,  with  the  grantee's  name  after- 
wards inserted  by  a  parol  agent,  is  yoid : 
Upton  V.  Archer,  41  Cal.  85  (1871).  The 
decision  was  under  the  Statute  of  Frauds, 
which  requires  an  agent  for  such  a  pur- 
pose to  be  appointed  in  writing ;  but  the 
counsel  relied  upon  the  common-law 
doctrine,  and  the  reasoning  of  the  court 
goes  far  to  establish  it. 

In  Ohio,  a  blank  paper  was  signed 
and  sealed,  and  a  money  bond  written 
over  it  by  an  agent  verbally  appointed : 


Ayres  y.  Harness,  1  Ohio  368.  The 
counsel  cited  cases  like  the  principal 
one ;  the  court  said,  **  an  authority  to 
fill  one  particular  blank  falls  far  short 
of  an  authority  to  make  an  entire  deed." 

In  Maryland,  in  a  case  identical  with 
Ayres  y.  Harness,  the  court  held  the 
bond  yoid,  but  decided  that  a  subsequent 
acknowledgment  by  the  grantor  of  his 
hand  and  seal  was  a  redelivery :  Byers 
y.  McClanahan,  6  G.  &  J.  250. 

In  Delaware,  the  distinction  is  taken 
between  implied  and  expressed  authority, 
and  it  was  held  in  Clendaniel  v.  Hast* 
ingSf  5  Harr.  408,  that  an  authority 
merely  implied  to  fill  in  the  blanks  in 
an  executed  bond,  did  not  bind  the 
obligor. 

In  Pennsylvania,  the  earlier  decisions 
support  Texira  v.  Evans.  See  Sigfried 
y.  Levan,  6  S.  &  R.  308;  Stahl  v.  Ber- 
ger,  10  S.  &  R.  170.  In  Wiley  v.  Moor, 
17  S.  &  R.  438,  the  obligors  signed  and 
sealed  a  piece  of  blank  paper,  and  left 
it  with  the  judge  to  be  filled  in  as  a  bond. 
It  was  held  binding,  and  Texira  v. 
Evans  declared  to  be  law.  See  also 
Graham  v.  Ogle,  2  Penna.  132.  But  in  a 
later  case,  Wallace  v.  Harmstad,  3  Har- 
ris 468,  and  2  Barr  194,  it  was  held,  in 
effect,  that  no  authority  to  fill  in  a  deed 
could  be  implied.  "  There  is  no  in- 
stance," says  Gibson,  C.J.,  **  of  an  im- 
plied agency  to  alter  a  deed."  Texira 
y.  Evans  "can  be  supported,  if  at  all, 
only  upon  the  ground  of  an  estoppel  by 
an  act  in  pais."  It  seems  probable  that 
express  authority,  especially  if  in  writing, 
would  be  held  sufficient  in  Pennsylva- 
nia. 

In  New  York,  the  decisions  are  con- 
flicting. In  Ex  parte  Kirwen^  8  Cow. 
118,  a  blank  for  the  sum  left  in  an  ap- 
peal bond  was  filled  in  after  execution 
by  an  agent  verbally  appointed,  and  held 
valid.  But  in  Hanford  v.  McNair,  9 
Wend.  54,  a  very  strong  case,  the  agent 
was  authorized  in  writing  to  enter  into  a 
contract  for  the  purchase  of  lands,  made 
the  contract  under  seal,  and  though  rati- 
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fted  by  the  principal,  it  was  held  roid. 
The  only  exception  to  the  strict  rule 
'*  is  when  the  agent  affixes  the  seal  of 
the  principal  in  his  presence  and  by  his 
direction."  See  also  Blood  v.  Goodrich^ 
9  Wend.  68,  12  Wend.  525.  In  Bank 
of  Buffalo  V.  Kortrighty  22  Wend.  348, 
the  Court  of  Errors  declared  Texira  v. 
Eoans  law  in  New  York ;  but  this  state- 
ment u'as  nnnecessary  to  decide  the  case 
in  point,  that  of  a  blank  transfer  of  a 
stock  certificate,  not  required  to  be  under 
seal.  Accordingly,  in  Worrell  v,  Munn^ 
1  Seld.  239,  it  was  held  that  if  the  in- 
strument executed  by  the  agent  derives 
its  validity  merely  from  the  seal,  it  is 
void ;  but  if  good  without  seal,  it  will 
be  binding  as  a  parol  contract.  The  last 
case  is  Chauncy  v.  Arnold,  24  N.  Y.  330 
(1864),  where  the  blanks  never  having 
been  filled  in,  the  deed  was  held  void ; 
but  see  the  opinion  of  the  court.  The 
point  must  be  considered  still  in  doubt  in 
New  York. 

The  Federal  courts  now  lean  towards 
Texira  v.  Evans,  Speaker,  United  States, 
9  Cranch  28,  settled  that  an  express 
parol  authority  to  alter  a  sealed  instru- 
ment could  be  shown ;  but  C.  J.  Mar- 
shall, in  United  Slates  v.  Nelson,  2 
Brock.  64,  decides,  "  with  much  doubt," 
that  no  implied  authority  will  be  suffi- 
cient. In  Drury  v.  Foster,  2  Wall.  24 
(1864),  although  the  decision  turned 
upon  a  personal  incapacity,  the  court 
intimated  that,  otherwise,  a  deed  filled 
in  by  a  parol  agent  Avould  be  valid. 
*«  Although  it  was  at  one  time  doubted 
whether  parol  authority  was  adequate  to 
authorize  an  alteration  or  addition  to  a 
Fpaled  instrument,  the  better  opinion  at 
this  day  is  that  the  power  is  safficient." 
In  Iowa,  there  is  a  strong  dictum  by 
Dillon,  J.,  in  SimnisY.  Hervey,  19  Iowa 
273,  against  Texira  y.  Evans,  But  in 
Vevin  V.  Himer,  29  Iowa  298,  an  ex- 
press authority  to  insert  a  grantee's  name, 
followed  by  ratification,  was  held  bind- 
ing ;  and  in  Owen  y.  Perry,  25  Iowa 
412  (1868),  it  was  decided  that  a  writ- 


ten authority  would  be  sufficient,  though 
the  deed  was  to  be  filled  up  to  whom- 
soever. 

In  Connecticut,  the  point  does  not  seem 
to  be  directly  ruled,  but  the  indinatioa 
of  the  court  is  towards  Texira  v.  Evans, 
In  Bridgeport  Bank  v.  N,  Y.  ^  N,  H. 
R.  R.,  30  Conn.  231,  a  blank  power  of 
attorney  under  seal  accompanying;  stock 
certificates,  was  filled  up.  The  court 
decided  it  valid  under  New  York  law ; 
but  Ellswobth,  J.,  intimated  that  the 
Connecticut  law  would  be  the  same. 

In  New  Jersey,  Camden  Bank  v.  Hall, 
2  Green  383,  does  not  seem  decisive,  as 
the  circumstances  of  the  case  might  well 
have  amounted  to  a  redelivery. 

In  Maine,  ]^rol  authority  to  fill  in 
any  instrument  under  seal  is  sufficient. 
See  the  cases  reviewed  by  the  court  in 
Inhabitants  of  South  Berwick  r.  Huntress, 
53  Maine,  89. 

In  Alabama,  Boardman  r.  Gore,  1 
Stew.  517,  is  a  case  of  implied  authority 
to  fill  in  the  obligee's  name ;  but  as  the 

bond  was  payable  to  " or  Bearer,*^ 

the  insertion  was  hardly  material.  In 
Gibbs  v.  FroU,  4  Ala.  N.  S.  720,  an 
express  parol  authority  was  held  suffi- 
cient. Texira  y.  Evans  is  quoted  as 
authority. 

In  Texas  and  Indiana,  the  statutes 
abolishing  seal,  and  in  Louisiana  the 
peculiar  system  of  the  state,  would 
probably  be  fatal  to  the  comraon-hiw 
rule.  In  the  latter  state,  appeal  bonds 
filled  in  after  execution  by  the  sureties 
have  always  been  held  binding:  Breed- 
love  V.  Johnson,  2  Martin  N.  S.  517  ; 
The  Slate  v.  The  Judges,  19  La.  179, 
even  in  a  case  of  extreme  hardship : 
Charlaron  v.  McFarlane,  9  La.  230. 

Finally,  in  South  Carolina,  the  courts 
explicitly  sustain  Texira  v.  Evans,  All 
the  cases  appear  to  be  those  of  express 
authority ;  but  the  reasoning  of  the 
judges  goes  the  full  length  :  Bank  of  S. 
C,  V.  Hammond,  1  Rich.  281  ;  Gourdin 
V.  Commander,  6  Rich.  497  ;  Duncan  v. 
Hodgesy  4  McC.  239.     But  it  was  inti- 
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mated  in  the  last  case  that  a  blank  piece  modern  society.    The  only  substantial 

of  paper  signed  and   sealed  is  utterly  reasons  in  its  fayor  are  founded  upon 

nu);atory.  the  danger  of  perjury  and  the  uncer- 

It  is  proper  to  add  that  all  the  cases  tainty  of  parol  testimony.  These  dis- 
agree that  if  the  instrument  under  seal  ady^itages  would  not  exist  in  the  case 
be  filled  up  in  the  presence  of  the  grantor  of  implied  authority,  and  could  be 
and  with  his  consent^  it  will  be  binding  readily  obyiated  by  requiring  express 
upon  him.  The  agent  is  then  considered  authority  to  be  in  writing.  When  so 
merely  his  hand  in  filling  in  the  blanks,  many  incidents   to   the  seal  haye  been 

If  in  the  conflict  of  authorities,  the  abolished,  no  yalid  reason  is  perceiyed 

expression  of  an  indiyidnal  opinion  be  for  retaining  one  so  apt  to  screen  frand 

permitted, — the  common  law  rule  seems  and  injustice, 
to  us  too  teohnical  to  be  suited  to  our  B.  S.  H. 


Supreme  Court  of  Errors  of  Connecticut 

ATWOOD,  TRUSTEE,  r.  HOLCOMB. 

A  father,  acting  in  good  faith,  may  make  a  yalid  gift  to  his  minor  son  of  his 
time  and  future  earnings,  although  insoWent  at  the  time. 

Trover  ;  brought  to  the  Court  of  Common  Pleas  of  Hartford 
county,  and  tried  on  the  general  issue,  with  notice,  closed  to  the 
court.  Judgment  for  the  plaintiff  and  motion  for  a  new  trial  bj 
the  defendants. 

On  March  23d  1867,  the  plaintiff  w^as  indebted  to  the  defend- 
ant Holcomb  and  was  insolvent.  He  had  a  son  Arthur,  seventeen 
years  of  age,  and  on  that  day  gave  him  a  letter  of  emancipation, 
by  which  he  agreed  that  his  services  and  future  earnings,  which 
then  belonged  to  the  plaintiff,  should  belong  thereafter  to  the  son. 
There  was  no  consideration  whatever  for  this  gift.  In  September 
of  that  year  Arthur  negotiated  for  the  purchase  of  a  colt  with  one 
Hays,  who  completed  the  sale  with  the  plaintiff's  wife,  and  con- 
veyed the  title  to  her  in  the  same  month.  She  paid  therefor  $5 
of  her  own,  and  Arthur  thereafter  caused  $22.50  of  his  wages, 
earned  after  the  date  of  the  letter  of  emancipation,  to  be  paid  as 
part  payment  for  the  colt.  This  colt  was  afterwards  exchanged  for 
a  horse.  The  defendants  caused  this  horse  to  be  attached  in  a  suit 
against  the  plaintiff,  and  the  plaintiff  brought  trover  as  trustee  for 
his  wife. 

Perkins  (with  whom  was  W.  C.  Case),  in  support  of  the  mo- 
tion.— It  is  well  settled  that  the  policy  of  our  law  favors  an  appro- 
priation of  all  available  means  of  the  debtor,  of  every  kind,  for 
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the  payment  of  bis  debts :  EntwoHh  v.  Davmport,  9  Conn.  898  ; 
Remington  v.  Oady,  10  Id.  47  ;  Davenport  t.  Laeon,  17  Id.  281 ; 
Bray  v.  WalUngford,  20  Id.  419.  If  the  son  had  already  worked, 
and  wages  were  due  to  the  father,  there  can  be  no  question  that  a 
gift  of  them  would  be  void  as  against  existing  creditors.  Why 
should  any  distinction  be  made  between  a  gift  of  wages  due,  and 
those  to  become  due  ?  The  father  has  a  right  to  the  wages  of  his 
minor  child.  They  are  just  as  much  his  as  his  own  wages,  or  those  of 
his  wife,  as  much  as  the  avails  of  the  labor  of  his  hired  man,  his  oxen 
or  his  horses.  Reeve  in  his  treatise  on  Domestic  Relations  says  (p. 
423),  "  The  father  can  no  more  give  to  the  child  the  atails  of  his 
service  to  the  prejudice  of  his  creditors,  than  he  can  any  other 
property."  Chase  v.  Elkin»,  2  Vt.  290;  Brayy.  Wheeler,  29 
Id.  514;  Jenney  v.  Alden,  12  Mass.  375;  Winchetter  v.  Jtied, 
8  Jones  (Law)  377. 

aoodman,  contrJl,  cited  Welton  v.  Morte,  6  Conn.  547  ;  Tor- 
rington  v.  Norwich,  21  Id.  548, 547 ;  Reeve's  Dom.  Rel.  422,  note ; 
Jenison  v.  Grave$,  2  Blackf.  440;  Chase  v.  Hlkim,  2  Vt.  290; 
Chase  V.  SmUh,  5  Id.  566 ;  Bush  v.  Vought,  55  Penna.  St.  R. 
437;  McCloshey  v.  Cyphert,  27  Id.  220;  Soldship  v.  Pattersort, 
7  Watts  647;  Bray  v.  Wheeler,  29  Vt.  514;  Nightingale  v. 
Withington,  15  Mass.  272,  275;  Corey  v.  Corey,  19  Pick.  29. 

The  opinion  of  the  court  was  delivered  by 

Seymour,  J.-Upon  the  facts  the  defendants'  counsel  make 
the  question-Was  the  gift  of  the  father  to  the  son,  of  the  avails 
of  his  labor  thereafter,  a  valid  one  as  against  those  who  were  cred- 
itors of  the  father  at  the  time?  On  examining  the  record  it  does 
not  distinctly  appear  that  the  debt  of  the  defendant  Holcomb  was 
prior  in  time  to  the  letter  of  emancipation,  but  from  what  was  said 
by  counsel  in  the  discussion  we  suppose  in  truth  it  was  prior,  and 
shall  decide  the  case  upon  that  as  bein«  Ae  feet  In  regard  to 
the  insolvency  of  Mr.  Atwood,  the  father,  the  finding  is  that  at 
t  ,0  time  of  the  attachment  he  was,  and  for  many  years  previous 
had  been,  shiftless  and  unable  to  pay  his  debts. 

If  the  obligation  of  a  minor  child  to  labor  for  his  father  is  m 
the  .,ature  of  an  ordinary  debt  and  properly  a  thing  in  action  l.ko 
a  bond  or  promissory  note,  the  argument  of  the  defendant  would 
have  full  force,  that  the  father  must  be  just  before  he  is  generous, 
and  could  no  more  forgive  to  his  son  the  obligation  of  personal  ser- 
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vice,  to  the  prejudice  of  creditors,  than  he  could  give  away  a  val- 
uable bond.  But  there  are  differences  between  an  ordinary  debt  and  a 
child's  obligation  to  serve  his  father.  If  Mr.  Atwood  had  died 
insolvent  on  the  day  of  the  date  of  the  letter  of  emancipation,  the 
law  itself  would  have  done  for  the  son  what  the  father  attempted 
to  do.  The  law  would  have  given  the  son  his  time,  and  his  earn- 
ings would  thereafter  have  been  his  own.  Neither  the  defendant 
nor  any  other  creditor  of  the  father  would  have  any  claim  on  the 
son  that  he  should  labor  for  the  benefit  of  his  father's  estate.  This 
duty  of  service  is  not  assets  like  a  bond  in  the  hands  of  an  admin- 
istrator for  payment  of  debts,  nor  for  any  purpose.  So  too  in 
case  of  bankruptcy  it  is  clear  that  the  father's  right  to  his  child- 
ren's services  does  not  pass  as  assets  for  the  benefit  of  creditors 
to  the  assignee  in  bankruptcy.  The  son,  therefore,  is  not  in  law 
regarded  as  an  ordinary  debtor  to  his  father,  nor  is  the  father's 
right  to  the  son's  services  regarded  in  law  as  mere  property  either 
in  possession  or  in  action.  The  right  and  the  duty  are  in  the  main 
personal,  and  are  founded  on  the  intimate  relation  that  during  mi- 
nority must  necessarily  exist  between  the  parties.  The  age  of 
twenty-one  years  is  fixed  by  law  as  the  utmost  period  of  the  rela- 
tion, but  it  may  be  terminated  before  that  period  by  the  mutual 
agreement  of  the  parties,  so  as  to  put  an  end  to  the  duty  of  per- 
sonal service.  This  was  decided  in  Welton  v.  Morse,  6  Conn. 
547.  The  law  wisely  permits  the  father  to  consult  the  genius,  ca- 
pacity and  inclination  of  his  son,  and  if  he  thinks  it  best  that  his 
child  should  be  stimulated  to  industry  by  receiving  the  fruit  of  his 
own  labor  or  best  that  he  should  before  twenty-one  be  put  upon 
his  own  resources  to  earn  a  living,  he  may  by  law  anticipate  the 
usual  period  of  majority  and  release  to  him  all  claim  upon  his 
earnings. 

The  father  by  statute,  with  the  minor's  consent,  may  bind  his 
son  as  an  apprentice  to  learn  a  useful  trade,  thus  transferring  to 
the  master  the  right  of  service.  And  in  such  case  the  practice  is 
to  give  to  the  minor  child  the  whole  benefit  of  his  labor,  either 
in  instruction  or  in  board  and  clothing,  and  if  a  sum  of  money  is 
to  be  paid  at  the  end  of  the  apprenticeship  by  the  master  it  is 
usual  and  we  suppose  universal  to  stipulate  for  its  payment  to  the 
son  himself  and  not  to  the  father :  Chamberlin's  Commercial  Law 
377,  846.  Now  by  such  indentures  of  apprenticeship  the  father 
relinquishes  to  the  son  the  benefit  of  the  son's  service,  and  the 
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father's  creditors  may  be  affected  by  it  as  much  as  the  creditors  of 
Mr.  Atwood  are  affected  by  the  emancipation  in  the  case  before 
us.  But  we  think  the  law  does  not  permit  creditors  to  control  the 
father's  freedom  in  the  important  matter  of  dealing  with  his  son's 
time  and  employment  as  the  best  interest  of  his  son  may  seem  to 
require.  By  the  law  of  nature  every  person  is  entitled  to  the  fruit 
of  his  own  labor  and  skill.  Municipal  law,  which  gives  to  the 
father  the  earnings  of  his  children  during  their  minority,  does  not 
intend  to  contravene  this  law  of  nature,  but  merely  to  modify  it, 
giving  to  the  father  the  control  of  his  children's  earnings  as  the 
means  of  providing  for  their  maintenance  and  education,  under 
the  idea  that  the  father  is  more  capable  than  the  child  to  direct 
his  industry  and  supply  his  wants,  and  under  the  further  idea  that 
the  parent  will  use  his  power  with  paternal  regard  for  the  best  in- 
terests of  his  child,  and  not  as  a  m^re  means  of  profit  to  himself. 
Hence,  it  is  settled  law  that  if  the  father  abandons  the  child  and 
leaves  him  to  provide  for  himself,  the  child  becomes  entitled  to 
his  earnings  as  a  means  of  support,  and  the  father  has  no  claim 
upon  them  to  reimburse  himself  for  past  expenses  incurred  in  in- 
fancy :  Nightingale  v.  WitMngton^  15  Mass.  272.  So  too  by  mar- 
rying during  minority  a  daughter  is  freed  from  all  legal  obliga- 
tion to  labor  for  her  father. 

If  therefore  by  mutual  consent  a  child  is  emancipated  before 
arriving  at  the  age  of  twenty-one,  and  is  left  to  provide  for  him- 
self under  an  agreement  that  his  time  shall  be  his  own,  we  think 
the  father's  creditors  have  no  ground  to  complain  of  the  arrange- 
ment. The  father  relinquishes  nothing  which  was  intended  as  a 
source  of  profit  to  him,  he  merely  remits  his  son  to  his  natural 
rights  at  an  earlier  period  than  that  fixed  by  law.  If  however 
such  arrangement  is  merely  colorable — a  mere  sham  to  protect  the 
son's  wages  from  creditors,  while  as  between  the  parties  the  father 
still  is  to  control  and  have  the  benefit  of  them,  then  the  transac- 
tion is  void  as  against  creditors.  So  too  after  wages  are  actually 
earned  before  emancipation,  the  gift  of  such  wages  or  their  proceeds 
to  the  son  would  be  subject  to  the  ordinary  rules  which  govern 
voluntary  conveyances  of  property.  Probably  Judge  Reeve  had 
such  a  case  in  his  mind  when  he  penned  the  sentence  in  his  valu- 
able treatise  on  domestic  relations  on  which  the  defendants  rely. 
The  case  before  us  rel|ite3  to  wages  earned  by  the  son  after  he 
had  been  emancipated,  after  he  had  reason  to  suppose  that  he 
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iras  laboring  for  himself  under  an  arrangement  which  appears 
to  have  been  proper  under  the  circumstances  and  made  in  good 
faith. 

The  father  was  shiftless  and  unable  to  pay  his  debts.  Such  in- 
stances are  unfortunately  too  common,  where  the  head  of  the  family 
fails  to  provide  comfortably  for*  the  household  and  is  discouraged 
by  the  burden  of  debt  from  attempting  much  to  improve  his  own 
condition  or  that  of  his  family.  In  this  state  of  things  a  son 
seventeen  years  of  age  proposes  to  start  for  himself  and  with  his 
own  earnings  to  provide  his  own  food,  raiment  and  education.  The 
father  consents,  and  the  son  by  the  labor  of  his  own  hands  earns 
a  few  dollars,  and  we  are  called  on  to  decide  between  the  son's  title 
and  that  of  his  father's  creditors  to  these  earnings.  In  a  case 
somewhat  analogous,  of  the  wife's  earnings,  which  at  common  law 
belong  to  the  husband,  our  statutes  have  carefully  protected  the 
proceeds  of  her  labor  from  her  husband's  creditors  and  secured 
them  to  her  own  use.  These  statutes  proceed  upon  the  same  prin- 
ciple of  natural  law  and  justice  which  we  feel  bound  to  apply  to  a 
child's  wages,  in  cases  like  the  present.  Those  statutes  however 
go  much  further  in  the  protection  of  the  wife's  earnings  than  we 
are  called  on  to  go  in  favor  of  a  child's,  for  as  already  stated  the 
son's  wages  earned  before  emancipation  are  regarded  as  his 
father's  property,  and  of  course  like  other  property  are  liable  to 
attachment. 

We  have  carefully  examined  the  authorities  cited  by  the  counsel 
for  the  defendants,  but  we  find  no  case  which  favors  their  claim, 
and  though  perhaps  no  case  has  gone  the  full  length  claimed  by 
the  plaintiff,  yet  the  language  of  the  judges  in  Massachusetts,  Ver- 
mont and  Pennsylvania  is  in  conformity  with  the  views  which  we 
have  expressed ;  and  both  on  principle  and  authority  we  think  the 
decision  of  the  Court  of  Common  ^leas  was  correct,  and  we  there- 
fore advise  no  new  trial. 

The  questions  arising,  in  the  adminis-  siderable  changes  in  this  country  at  the 

tration  of  the  law,  as  to  the  relative  present  time,  and  have  been  for  many 

rights  and  duties  of  parents  and  children,  years.     The  pecuniary  advantages  or  dis- 

are  always  of  great  interest  in  states  and  advantages  naturally  to  be  expected  to 

communities  of   high  advancement  in  arise  in  consequence  of  a  considerably 

Christian  culture  and  civilization  ;  and  numerous  offspring,  will  vary  much  with 

many  of  them  are  attended  with  doubt  circumstances,  but  especially  with  the 

and  difficulty.    And  it  must  be  confessed,  modes  of  living  and  the  demands  of  ex- 

that  those  questions  are  undergoing  con-  penditure  for  education,  dress  and  amnse- 
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ments.    The  demand  in  these  respects 
has  changed  immensely,  in  this  coantry, 
in  the  last  half  century.    In  the  early 
years  of  the   present  century,  in  most 
parts  of  the  United  States,  a  numerous 
family  of  boys  was  regarded  as  a  kind 
of  property,  a  sort  of  productive  estate, 
from  which  the  father  might  surely  count 
upon  deriving  considerable  revenue,  to- 
Avnrds  the  payment  of  debts  or  the  im- 
provement of  his  estate  and  condition  in 
life.     At  that  period  it  was  natural  to 
find   overwary  or   ovcrgreedy  creditors 
looking  to  such  sources  for  the  payment 
of  their  dues.     And  where  the  fiither,  as 
sometimes    occurred,    relinquished    his 
claim   upon   the  time  and  labor  of  his 
sons,  in  order  the  more  completely  to 
enable  such  sons  to  apply  their  earnings 
toward  the  comfortable  support  and  educa- 
tion of  the  other  members  of  the  family, 
it  no  doubt  had  very  much  the  appear- 
ance of  an  evasion  of  the  just  claims  of 
creditors  for  advancements,  sometimes, 
no  doubt,  made  for  the  support  or  edu- 
cation of  these  same  sons,  at  a  period 
before  they  were  able  to    earn   much 
towards  either  their  own,  or  the  support 
of  the  family.     Hence,  in  many  of  the 
states,  from  time  to  time,  questions  have 
been  brought  before  the  courts,  in  regard 
to  the  exact  nature  of  the  father's  claim 
npon  the  labor  of  his  sons,  and  how  far 
it  partook  of  the  nature  of  property  in 
which  creditors  could  claim  rights  of  any 
kind.     Thus  in  Vermont,  we  find  the 
early  case  of  Chasex,  Elkins,  2  Vt.  290, 
where  the  right  of  the  father  to  sell  the 
son  his  time  is  indeed  recognised ;  but 
the  learned  judge,  in  giving  the  opinion 
of  the  court,  seems  to  regard  the  father's 
claim  upon  his  son's  labor  till  he  comes 
of  age,  as  in  the  nature  of  *'  property, 
he  has  the  .same  right  to  dispose  of,  in 
good  faith,  as  he  has  of  other  property." 
This  right  to  sell  the  son  his  time  is 
placed  upon  the  ground,  that  it  is  neces- 
sary in  order  **  that  he  may  consult  the 
genius,  capacity  and  inclination  of  his 
son,"  in  regard  to  his  permanent  occu- 


pation in  life,  and  thus  enable  him  oC 
pursue  either  some  occupation  of  labor 
or  some  of  the  liberal  arts  according  to 
his  capacity  or  inclination.  And  the 
same  doctrine  is  again  affirmed  by  the 
same  court,  in  Chase  v.  Smithy  .*>  Vt. 
656.  But  here  the  right  of  the  father 
is  asserted  in  more  unqualified  terms  ; 
for  instance,  he  may  either  sell  or  give 
his  son  his  time,  **and  after  that  the 
son  is  entitled  to  his  own  earnings,"  not 
only  as  against  the  father,  but  his  cred- 
itors also.  And  the  right  of  the  father, 
as  against  his  creditors,  to  give  his  son 
his  time  and  future  eamiugs  is  fully  re- 
cognised in  Til  lot  son  v.  Mc  Br  ill  is,  11 
Vt.  477,  Brayv.  Wheeler^  29  Vt.  514, 
which  he  could  not  do  if  it  were  property 
belonging  to  the  father.  So  it  seems  to 
have  been  held  at  an  early  day  in  Mas- 
sachusetts, that  if  the  father  abandons 
the  son  and  fails  to  provide  for  him, 
during  his  minority,  he  cannot  afterwards 
claim  the  benefit  of  his  earnings :  Night- 
ingale r.  Withingtoriy  15  Mass.  272; 
Corey  v.  Corey,  19  Tick.  29.  So  too  it 
was  held  in  New  Hampshire,  in  Hall  v. 
Hall,  44  N.  H.  293,  that  the  father  may 
release  to  the  son  all  claim  npon  his  earn- 
ings, and  that  thereafter  the  father  may 
employ  him  and  pay  him  wages.  And 
where  the  father  becomes  a  pauper  the 
town  will  have  no  claim  upon  the  earn- 
ings of  his  children,  unless  by  statutory 
provision  :  Jennessy,  Emerson,  15  N.  H. 
486.  The  general  doctrine  that  the 
father  may  relinquish  all  claim  to  his 
son's  time  and  labor,  without  infringing 
any  right  of  his  creditors,  is  generally, 
if  not  universally,  recognised  thr6ughout 
the  country.  Schouler  Dom.  Rel.  341 ; 
Campbeil  v.  Cooper^  84  N.  H.  49  ;  Cloud 
V.  Hamilton^  11  Humph.  104;  Armstrong 
y.  McDonald,  10  Barb.  300 ;  Snediker 
y.  Everingham,  3  Dutch.  143 ;  Steel  v. 
Steely  12  Penna.  St.  64 ;  and  numerous 
other  cases  might  be  cited. 

There  is  no  doubt  in  regard  to  the 
soundness  of  the  decision  in  the  principal 
case,  and  the  grounds  of  the  doctrine 
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are  rerj  fully  broaght  out  in  the  opinion,  extent  of  edacation  which  was  afforded 

The  wonder  is,  perhaps,  that,  at  this  by  the  colleges  at  that  time,  we  should 

late  day,   any  one   should  continue  so  scarcely  expect  children  to  find  much 

old-fashioned  in  his  views  as  to  consider  time  to  labor  for  the   benefit  of   the 

the  father's  right  to  his  children's  services  family. 

in- the  light  of  property,  which  his  cred-  The  troth  unquestionably  is  that  any 

itors  might  treat  as  security  for  their  such  claim,   at  any   time,    must  have 

claims.     In  the  wonderful  advance  in  resulted    from  the  narrowness  of   the 

the  expense  of  living  and  the  education  means  of  support  and  education  afforded 

of  children,  the  father  with  a  numerous  by  the  country.     How  far  we  may  now 

family  is  regarded  more  in  the  nature  be   travelling   toward  an  opposite  ex- 

of  an  incumbered  debtor,  than  of  one  treme  we  need  not  stop  to  inquire.     It 

possessing  large  resources  for  future  ad-  will  be  sufficient  for  the  present  purpose 

vnncement.     The  demands  for  education  to  be  able  to  see  clearly  that  there  exists 

have  increased,  at  the  very  least,  ten  fold,  no  reason   for  the  claim,  that  parents 

within  fifty  years,  and  the  expense  of  the  have  any  pecuniary  interest  in  the  earn- 

same  degree  of  culture  has  advanced  al-  ings  of  their  children,  which  they  may 

most  in  the  same  ratio.     At  a  time  when  not  gratuitously  relinquish  without  in- 

every  town,  or  city  high  school,  affords  fringing  any  rights  of  creditors,  present 

the  means  of  acquiring  almost  the  same  or  prospective.                       I.  F.  B. 


City  Court  of  Lotmville^  Kentucky, 

CITY  OF  LOUISVILLE  v.  JEFF.  BROWN. 

An  Act  of  the  Legislature  authorising  the  city  of  Louisville  to  compel  every 
attorney  practising  therein  to  pay  a  license  of  ten  dollars  per  annum,  and  subject- 
ing them  to  a  fine  in  case  of  refusal,  is  unconstitutional  and  void  as  to  attorneys 
admitted  to  practice  before  the  passage  of  the  Act. 

An  attorney  and  counsellor  at  law  is  vested  with  an  official  right  which  cannot 
be  trammelled  in  any  way  except  for  official  and  professional  misconduct. 

This  case  was  submitted  upon  the  following  agreed  facts :  The 
defendant  was  licensed  in  1843,  to  practise  as  an  attorney  and 
counsellor  at  law,  in  all  the  Courts  of  this  commonwealth ;  and 
under  and  by  the  authority  of  such  license  was  then  sworn  into 
ofiBce,  and  has  been  ever  since,  and  is  now,  practising  his  said 
profession.  It  was  further  agreed,  that  he  had  not  taken  out  any 
license  from  the  Inspector  of  License  in  the  city  of  Louisville. 

The  Legislature  of  Kentucky  by  an  act,  approved  Murch  3(1 
1870,  authorized  the  General  Council,  by  ordinance,  to  require 
licenses  of  each  attorney  and  counsellor  at  law,  with  adequate  pen- 
alties for  doing  business  without  the  required  license.  And  the 
General  Council,  in  pursuance  thereto,  passed  an  ordinance, 
"  That  each  and  every  lawyer  practising  in  the  city  of  Louisville 

Vol.  XXL— 47 
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shall  pay  a  license  of  ten  dollars  per  annum.  Every  person  who, 
for  fee  or  reward,  shall  prosecute  or  defend  causes  in  any  court  of 
record  or  other  judicial  tribunal  of  the  United  States,  or  any  of 
the  states,  or  whose  business  it  is  to  give  legal  advice  in  relation 
to  any  cause  or  matter  whatever,  shall  be  deemed  to  be  a  lawyer. 

"  Sec.  2.  Any  person  violating  any  of  the  provisions  of  this 
ordinance,  shall,  for  each  offence,  be  fined  not  less  than  ten,  nor 
more  than  twenty  dollars."     Approved  April  10th  1870. 

For  defendant's  failure  to  take  out  such  license  from  the  In- 
spector's oflSce,  this  warrant  was  issued  to  impose  the  fine  on  him. 

The  opinion  of  the  court  was  delivered  by 

Geo.  W.  Johnson,  J.  pro  tern, — This  court  is  now  called  upon 
to  decide  upon  the  constitutionality  of  the  Act  of  the  Legislature, 
styled  the  New  City  Charter,  as  well  as  the  legality  of  the  ordi- 
nance of  the  General  Council,  requiring  lawyers  "  practising  in 
the  city  of  Louisville  to  take  out  additional  license." 

In  doing  this  it  will  be  necessary  to  review  the  duty  and  office 
of  lawyer.  That  he  is  an  officer  of  the  court,  and  as  much  so  as 
the  judge,  city  attorney  or  clerk,  and  required  to  take  the  same 
kind  of  oath  of  office,  it  is  only  necessary  to  refer  to  the  language 
of  the  law  on  the  subject,  and  the  form  of  the  oath  of  office,  as 
well  to  the  attorney  as  to  the  other  officers  of  the  court.  By  the 
law,  as  it  existed  before  the  new  constitution,  as  well  as  the  oath 
prescribed  therein  to  the  officer,  including  the  attorney  at  law,  it 
is  called  an  "oath  of  office,"  and  the  attorney,  like  other  officers, 
is  installed  into  office  by  the  judgment  of  the  court.  He  is  re- 
quired to  procure  license  from  the  judges  of  the  courts,  who  are 
liable  to  punishment  if  it  is  wrongfully  granted,  and  the  lawyer  is 
liable  to  penalty  if  he  should  abuse  his  office.  This  license  is  his 
commission  to  exercise  the  functions  of  his  oflfice,  and  to  shield  the 
community  against  impostors  who  have  not  been  adjudged  to  have 
the  requisite  qualifications. 

The  right  of  the  Legislature  and  General  Council  of  this  city, 
to  impose,  ex  post  facto,  additional  license,  is  now  to  be  determined. 
The  Constitution  of  the  United  States  says :  "  No  state  shall  pass 
any  bill  of  attainder,  ex  post  facto  law  or  law  impairing  the  obli- 
gation of  contracts."  That  the  meaning  of  ex  post  facto  applies 
to  any  penalty,  whether  pecuniary  or  other  disability,  it  is  only 
necessary  to  refer  to  the  case  of  Fletcher  v.  Peck,  6  Cranch  137, 


Digiti 


zed  by  Google 


LOUISVILLE  17.  BROWN.  723 

wherein  Chief  Justice  Marshall  defines  it  to  be  "  one  which 
renders  an  act  punishable  in  a  manner  in  which  it  was  not  punish- 
able when  it  was  committed."  The  same  court  says,  in  the  case 
of  Cummings  v.  The  State  of  Missouri,  4  Wall.  329,  in  defining 
what  is  punishment,  "The  deprivation  of  any  rights,  civil  or 
political,  previously  enjoyed,  may  be  punishment,  the  circumstances 
attending,  and  the  causes  of  the  deprivation  determining  this  fact. 
Disqualification  from  the  pursuit  of  a  lawful  profession  or  avoca- 
tion or  from  the  positions  of  trust  or  from  the  privilege  of  appear- 
ing in  courts  or  acting  as  executor,  administrator  or  guardian,  may 
also  and  often  has  been  imposed  as  punishment. 

*'  The  theory  upon  which  our  political  institutions  rest  is,  that 
all  men  have  certain  inalienable  rights ;  that  among  these  are  life, 
liberty  and  the  pursuit  of  happiness ;  and  that  in  the  pursuit  of 
happiness,  all  avocations,  all  honors,  all  positions  are  alike  open 
to  every  one,  and  that  in  the  protection  of  these  rights,  all  are 
equal  before  the  law." 

It  is  very  evident  the  right  to  fill  the  office  of  lawyer,  after  one 
has  been  installed  into  office,  complying  with  all  the  requirements 
of  the  constitution  and  laws  made  in  pursuance,  can  not  be  ques- 
tioned nor  trammelled,  either  directly  or  collaterally,  by  additional 
licenses.  The  same  court  in  the  case  of  JEx  parte  Garland,  4 
Wallace  378,  says :  ''  The  profession  of  an  attorney  and  coun- 
sellor at  law  is  not  like  an  office  created  by  Act  of  Coifigress,  which 
depends  for  its  continuance,  its  powers  and  its  emoluments  upon 
the  will  of  its  creator,  and  the  possession  of  which  may  be  bur- 
dened with  any  conditions,  not  prohibited  by  the  constitution. 
They  are  officers  of  the  court,  admitted  as  such  by  its  order,  upon 
the  evidence  of  their  possessing  legal  learning  and  fair  private 
character.  The  order  of  admission  is  the  judgment  of  the  court, 
that  the  parties  possess  the  requisite  qualifications  as  attorneys  and 
counsellors,  and  are  entitled  to  appear  as  such,  and  conduct  causes 
therein.  From  its  entry  the  parties  become  officers  of  the  court, 
and  are  responsible  to  it  for  professional  misconduct.  They  hold 
their  office  during  good  behavior,  and  can  only  be  deprived  of  it 
for  misconduct,  ascertained  and  declared  by  the  judgment  of  the 
court,  after  opportunity  to  be  heard  has  been  afibrded.  Their  ad- 
mission or  exclusion  is  not  the  exercise  of  a  mere  ministerial 
power.  It  is  the  exercise  of  a  judicial  power.  The  attorney  and 
counsellor  at  law  being  by  the  solemn  judicial  act  of  the  court, 
clothed  with  his  office,  does  not  hold  it  as  a  matter  of  grace  or 
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favor.  The  right  which  it  confers  upon  him  to  appear  for  saitots 
and  to  argue  causes  is  something  more  than  a  mere  indulgence, 
revocable  at  the  pleasure  of  a  court  or  at  the  con^mand  of  th^ 
Legislature.  It  is  a  right  of  which  he  can  only  be  deprived  by  the 
j,udgment  of  the  court  for  moral  and  professional  delinquency." 

It  is  not  deemed  necessary  to  cite  other  authorities  to  sustain 
the  idea,  that  an  attorney  and  counsellor  at  law  is  vested  with  an 
official  righty  which  cannot  be  trammelled  in  any  way  except  for 
official  and  professional  misconduct. 

It  only  remains  to  be  seen  whether  the  requirements  of  the  Legis* 
lature,  as  expressed  in  said  act  and  in  said  ordinance  of  the 
General  Council,  do  so  limit  and  burden  his  said  office  as  to  con- 
flict with  his  vested  right  to  use  his  said  office  under  the  consti- 
tution. 

It  Will  be  noticed  that  this  proceeding  is  to  fine,  and  imprison  in 
case  the  fine  is  not  paid.  It  is  a  criminal  proceeding,  whose  exe- 
cution is  imprisonment.  It  deprives  defendant  of  his  liberty,  both 
of  profession  and  person.  The  execution  of  the  judgment  against 
him  for  doing  that  which  the  constitution,  the  laws  at  the  time  he 
took  his  oath  of  office,  the  order  and  judgment  of  the  court  au- 
thorized him  to  do,  by  imprisonment,  would  certainly  be  a  punish- 
menty  which  the  spirit  of  our  laws  does  not  authorize.  No 
case  could  be  conceived  more  clearly  ex  post  facto  than  this,  and 
more  directly  in  conflict  with  the  Constitution  of  the  United 
States. 

It  cannot  avail  the  plaintiff  to  say  that  this  additional  license  is 
only  a  tax,  when  it  is  called  by  the  Legislature,  by  the  General 
Council  and  by  the  paper  itself  a  license,  A  license  is  a  leave, 
liceOy  to  give  leave.  Tax  is  from  taxoy  to  burden.  Two  words  of 
very  different  meaning.  If  the  object  of  the  Legislature  had  been 
to  burden  the  lawyer  with  taxes  for  exercising  the  functions  of  his 
office,  or  to  imprison  him  if  he  was  unable  to  pay  it,  they  cer- 
tainly could  have  found  language  to  express  their  meaning.  But 
admitting  that  the  object  of  this  license  from  the  inspector's  office 
was  to  obtain  revenue  by  taxes,  and  that  taxes  is  what  they  mean, 
still  this  burden  or  punishment  cannot  escape  the  constitutional 
condemnation.  The  defendant  was  licensed,  took  the  required 
oath  and  was  installed  into  office  by  the  judgment  of  the  court  in 
1848,  during  good  behavior.  Any  punishment — and  the  judg- 
ment of  this  court  in  favor  of  plaintiff  certainly  would  be  a  pun- 
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ishment-— cannot  escape  the  constitution  as  ex  po9t  facto.  If  the 
office  of  lawyer  is  to  be  classed  with  trades,  mechanics  and  mer- 
chants, who  are  not  officers  of  the  law,  nor  members  of  the  judi- 
ciary nor  courts,  as  has  been  intimated  by  the  judges,  still  it  wouhl 
be  ex  post  facto.  A  license  is  granted  to  any  one  of  the  trades, 
generally  for  one  year,  upon  the  payment  of  a  certain  sum.  Cer- 
tainly the  law-making  power  could  not  increase  the  sum,  nor 
require  them  to  procure  other  licenses  till  the  end  of  the  year,  or 
the  expiration  of  their  licenses;  and  any  punishment  imposed 
upon  them  for  failing  to  procure  other  licenses  before  the  expi- 
ration of  those  already  granted  them  would  be  ex  post  facto  and 
unconstitutional.  Let  the  same  rule  be  applied  to  defendant,  and 
he  cannot  be  punished  for  exercising  the  functions  of  his  office 
daring  existence  of  his  license,  which  is  during  good  behavior,"  in 
other  words,  for  life.  But  this  court  cannot  see  the  propriety  of 
classing  the  members  and  officers  of  the  judiciary,  licensed  and 
sworn  members  of  the  courts  of  justice,  with  mechanici*,  merchants 
a  id  tradesmen,  who  have  no  official  capacity,  take  no  oath  of 
office,  nor  any  order  or  judgment  of  a  court  recognising  their 
position.  There  is  no  analogy  between  them,  and  the  notion  has 
no  foundation  in  reason  nor  justice ;  and  if  such  a  mode  of  reason- 
ing has  to  be  resorted  to  before  lawyers  can  be  punished,  it  will  be 
best  to  let  lawyers  go  unpunished,  that  the  judiciary  may  remain 
untrammelled,  and  the  courts  permitted  to  administer  to  suitors 
justice,  "  without  sale,  denial  or  delay." 

The  legality  of  the  ordinance  under  the  city  charter  is  very 
questionable,  if  there  was  no*  doubt  as,  to  the  propriety  of  the 
charter  itself.  The  ordinance  requires  every  lawyer,  whether  he 
may  reside  in  Frankfort,  Lexington,  or  anywhere  else,  to  procure 
such  license,  or  pay  a  fine,  or  go  to  prison  in  case  he  fails  to  pay 
the  fine,  before  he  can  attend  to  any  causes  in  the  state  or  United 
States  court,  held  at  Louisville,  in  bankruptcy,  or  anything  else, 
or  give  legal  advice  in  relation  to  any  cause  whatever  pending  in 
Louisville.  This  embraces  about  every  lawyer  in  the  state.  The 
city  charter  certainly  authorises  no  such  ordinance.  The  city 
charter  authorized  "  the  General  Council  to  require  license  of  each 
attorney  and  counsellor  at  law."  It  certainly  meant  those  residing 
and  doing  business  in  the  city  of  Louisville.  The  ordinance  ap- 
plies to  every  lawyer  practising  in  the  city  of  Louisville  in  any 
court  of  record  or  other  judicial  tribunal  of  the  United  States  or 
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any  of  the  states.  This  court  is  of  the  opinion  that  the  onli nance 
is  not  authorized  by  the  Act  of  the  Legislature.  The  United 
States  attorney  for  the  district  of  Kentucky,  the  oommonweahh's 
attorney  for  this  judicial  district,  and  the  attorney  for  the  city  of 
Louisville,  all  are  lawyers  practising  law  for  fee  and  reward  in  the 
city,  and  are  included  in  said  ordinances,  and  for  failure  to  obtain 
such  license,  are  liable  to  fine  and  imprisonment  for  exercising  the 
functions  of  their  respective  offices.  To  enforce  this  ordinance 
will  clog  the  wheels  of  justice. 

In  the  opinion  of  this  court,  both  the  Act  of  the  Legislature  and 
city  ordinance  are  against  the  spirit  of  our  institutions,  and  are 
unconstitutional,  the  enforcement  of  which  would  produce  irre- 
parable injury.  Both  the  Legislature  and  General  Council  should 
review  their  action. 

The  warrant  is  dismissed. 


ABSTRACTS   OF   RECENT   AMERICAN    DECiSIONS. 

SUPREME  COURT  OP  KANSAS.* 

COURT  OP  APPEALS  OP  MARYLAND.' 

SUPREME  COURT  OP  NEW  YORK.* 

SUPREME  COURT  OP  PENNSYLVANIA.* 

SUPREME  COURT  OP  VERMONT.* 

Action.     See  Amgnment;  Broker, 

Under  particular  circumstances,  a  creditor  of  the  estate  of  a  deceased 
person  may  maintain  an  action  to  collect  his  debt  from  a  debtor  to  the 
estate  :  Fisher  et  al,  v.  HuhheU  et  al.j  65  Barb. 

Distinction  bettceen  Trespass  and  Account. — A  bill  of  particulars  read- 
ing as  follows : 

"I.  B.  to  L.  T.  S.,  to  timber  taken  apd  received  from  the  S.  W.  8, 
T.  12,  R.  22:— 

400  cross  ties  of  the  value  of  50  cts.  each      ....       $200  00 
3  sets  of  switch  ties  at  the  value  of 100  00 


$300  00'' 
discloses  an  action  on  an  account  and  not  one  for  trespass  on  real  es- 
tate :  Bernstine  v.  Smithy  10  Kans. 

*  From  W.  C.  Webb,  Esq.,  Reporter ;  to  appear  in  10  Kans.  Reports. 

»  From  J.  Shaaff  Stockett,  Esq.,  Reporter ;  to  appear  in  37  Md.  Reports. 
'  From  Hon.  O.  L.  Barbour  ;  to  appear  in  toI.  65  of  his  Keports. 

*  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  71  Pa.  St.  Reports. 

*  From  J.  W.  Rowell,  Esq.,  Reporter ;  to  appear  in  45  Vt.  Reports. 
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Assignment. 

Ri^ht  of  Assignee  to  sue  in  his  own  Name, — A  claim  for  money  tor- 
tiously  obtained  from  the  clairoaot,  may  be  assigned  to  a  third  person, 
80  as  to  give  the  assignee  a  right  to  recover  the  same  in  his  own  name : 
Stewart  v.  Baklerson,  10  Kans. 

Assumpsit. 

Services  in  expectation  of  Legacy — Action  for. — Contracts  with 
nurses,  housekeepers,  &c.,  sought  to  be  enforced  afler  the  death  of  the 
person  to  whom  the  services  were  rendered,  ought  to  be  very  closely 
scanned,  and  juries  instructed  that  they  could  be  made  out  only  by  very 
clear  proof.  The  correction  of  verdicts  not  founded  on  such  proof,  or 
unreasonable  in  amount,  is  confided  to  the  sound  legal  discretion  of  the 
court  below,  but  such  contract  must  possess  the  element  of  certainty. 
Thompson  v.  Stevens^  71  Penn. 

The  promise  to  the  plaintiff  was,  "  If  she  would  stay  with  hi  in  as 
long  as  he  lived,  he  would  provide  and  give  her  full  and  plenty  an«r  he 
was  gone,  so  that  she  need  not  work."  This  was  sufficiently  certain 
and  definite :  Id. 

The  measure  of  amount  would  be  what  would  keep  her  without  work, 
taking  into  consideration  her  condition  in  life  :  Id 

Where  services  are  gratuitously  rendered  under  expectation  of  a  leg- 
acy, there  can  be  no  contract  and  therefore  no  recovery  for  the  services ; 
but  where  one  docs  services  on  request,  no  matter  what  his  expectations 
were,  there  may  be  a  recovery  for  them  :  Id. 

Attorney. 

Authority  implied  by  Law, — As  a  general  rule,  an  attorney  employed 
as  such  in  a  cause,  has  not  thereby  the  incidental  power  to  pledge  the 
credit  of  his  client  by  employing  another  attorney  as  an  assistant.  But, 
where  the  facts  in  a  particular  case  are  such  that  it  may  fairly  be  in- 
ferred from  them  that  such  authority  was  given,  this  general  rule  would 
yield :   WiHard  v.  Danville,  45  Vt. 

Where  the  agent  of  a  town  for  prosecuting  and  defending  suits  was  not 
present  at  the  trial  of  a  suit  against  the  town,  but  was  at  his  home  in  a 
town  adjoining  the' place  of  trial,  and  had  done  nothing  about  the  suit, 
except  consult  once  with  the  attorney  for  the  town,  to  determine  upon 
the  necessary  preparation  for  defence,  and  procure  the  attendance  of  the 
necessary  witnesses  at  the  trial,  in  other  respects  the  care  and  responsi- 
bility of  the  trial  being  left  with  said  attorney,  who  resided  at  the  place 
of  trial,  nothing  appearing  to  indicate  that  said  agent  might  not  have 
been  seasonably  consulted  on  the  subject  of  employing  assistant  counsel, 
nor  that  anything  transpired,  or  came  to  light,  rendering  counsel  neces- 
sary, which  was  not  known  to  said  attorney  and  agent  at  the  time  of  such 
consultation,  it  was  held^  that  said  attorney  had  not  therefore  authority 
implied  by  law  to  bind  the  town  by  the  employment  of  assistant  counsel 
in  the  case :  Id, 

Bankruptcy. 

Jurisdiction  of  the  Courts  of  the  United  States — Attachment  under 
State  Laws, — The  property  of  a  bankrupt  in  the  hands  of  his  assignee, 
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dalj  appointed  under  the  Bankrupt  Law  of  the  United  States,  is  not 
liahle.  at  the  instance  of  a  creditor  of  the  bankrupt,  to  attachment  under 
"the  laws  of  a  state.     Newman  v.  Fishery  37  Md. 

Under  the  Act  of  Congress,  entitled  '*  An  Act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  Ubited  States,^  approved  March 
2d  1867,  the  District  Courts  of  the  United  States  have  original,  supe- 
rior and  exclusiye  jurisdiction  over  a  bankrupt,  his  estate,  and  all  ques- 
tions connected  therewith,  from  the  time  proceedings  in  bankruptcy  are 
begun  until  the  final  distribution  and  settlement  of  the  bankrupt  es- 
tate :  Id. 

Broker. 

Carrying  Stock — Rights  of  Parties — Evidence. — Esser  employed 
brokers  to  buy  stock  and  **  carry  it/'  The  brokers  wrote  him  for  further 
security,  or  they  would  not  curry  his  stock.  The  stock  remained  with 
them  unsold  till  it  was  worthless.  In  a  suit  by  the  brokers  for  the 
money  advanced  by  them ;  his  defence  being  that  they  should  have  sold 
the  stock,  he  could  not  testify  that  he  believed  from  the  letter  that  they 
would  sell  without  further  orders  from  him :  Esser  v.  Linderman, 
71  Penn. 

What  the  letter  meant  was  a  question  of  law  for  the  court :  Id. 

If  the  brokers  had  sold  the  stock  without  giving  further  notice  and 
it  had  risen,  they  would  have  been  responsible:  If. 

Having  proved  that  they  had  purchased  the  stock,  it  was  not  neces- 
sary for  the  brokers  to  produce  the  certificate  at  the  trial :  Id. 

When  one  purchases  a  chattel  for  another,  he  may  sue  for  the  money 
without  a  tender  of  the  thing :  the  delivery  of  the  thing  cannot  be  de- 
manded until  the  money  is  paid  or  tendered  :  Id. 

Dealings  between — Disclosure  of  Principal — Custom. — Wain  employed 
Markoe,  a  broker  in  Philadelphia,  to  sell  stock  ;  Evans,  a  broker  in  New 
York,  sold  the  stock  by  order  of  Wister,  another  Philadelphia  broker 
under  Markoe,  with  assent  of  Wain,  without  naming  the  owner ;  before 
the  proceeds  were  remitted  by  Evans,  Wister  failed,  in  debt  to  Evans. 
Heldy  that  Evans  could  not  retain  the  debt  from  the  proceeds :  Evans  v. 
Tfo/n,  71  Penn. 

After  Wister's  failure  Evans  asked  Markoe  to  send  certificates  and 
he  would  remit  to  Markoe  less  Wister's  debt :  Markoe  answered,  the 
stock  was  a  customer's ;  Evans  answered,  send  stock  in  any  event, 
"  will  give  you  net  balance  to-morrow.'^  Markoe  sent  the  stock,  ffeld^ 
that  *^  net  balance''  meant  proceeds  after  deducting  expenses  of  sale  :  Id. 

Evidence  that  it  was  the  custom  of  brokers,  in  their  dealings  with 
brokers  of  other  cities,  to  put  all  transactions  between  them  into  one 
account  and  settle  for  the  general  balance,  was  inadmissible  :  Id. 

Such  custom  would  not  have  authorized  defendants  to  credit  Wister's 
account  with  the  proceeds  of  the  stock  :  Id. 

The  action  for  the  amount  retained  by  Evans,  was  properly  brought 
in  the  name  of  Wain  :  Id. 

An  action  for  the  proceeds  of  property  sold  by  one  agent  by  orders 
of  another  can  be  maintained  by  the  owner  against  seller :  Id. 

Constitutional  Law. 
Municipal  Corporaiions — Interference  hy  Legislature  with  their  vested 
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Rights, — Between  private  citizens  and  counties,  incorporated  towns  or 
cities  of  the  state,  there  is  a  wide  and  substantial  distinction  with 
respect  to  vested  rights  protected  from  legislative  power.  Such  public 
bodies  are  public  corporations  created  by  the  Legislature  for  political 
purposes,  with  political  powers  to  be  exercised  for  purposes  connected 
with  the  public  good  in  the  administration  of  civil  government.  They 
are  instruments  of  government  subject  at  all  times  to  the  control  of  the 
Legislature  with  respect  to  their  duration,  powers,  rights  and  property. 
It  is  of  the  essence  of  such  a  corporation  that  the  government  has  the 
•sole  right  as  trastec  of  the  public  interest,  at  its  own  good  will  and 
pleasure,  to  inspect,  regulate,  control  and  direct  the  corporation,  its  funds 
and  franchises  :  Mayor y  dhc,  v.  Sehner^  37  Md. 

Deed.     See  Equity. 

An  escrow  signed,  sealed  and  deposited  upon  a  valuable  consideration, 
is  not  recoverable  by  the  depositor,  except  according  to  the  terms  of 
the  agreement  and  deposit:  Stanton  et  aL  v.  Miller  et  al,  65  Barb. 

The  depositary  of  an  escrow,  under  such  circumstances,  is  as  much 
the  agent  of  the  grantee  as  of  the  grantor  ;  and  he  is  as  much  bound 
to  deliver  the  deed,  on  performance  of  the  condition,  as  he  is  to  with- 
hold it  until  performance :  Id. 

Although  it  may  be  doubtful  whether  the  deed  can  take  effect  without 
actual  delivery,  yet  when  it  is  delivered,  the  delivery  relates  back  to  the 
time  of  the  deposit :  Id, 

Equity.     See  Injunction  ;  Intemationnl  Law, 

Specific  Performance. — The  specific  performance  of  an  agreement  for 
the  conveyance  of  land,  in  consideration  of  support  and  maintenance 
during  life,  may  be  compelled  in  equity :  Stanton  et  al.  v.  Miller  et  al., 
65  Barb. 

To  compel  Delivery  of  Deeds. — To  compel  the  delivery  of  deeds  and 
other  instruments,  in  favor  of  persons  legally  entitled  to  them,  is  an  old 
head  of  equity  jurisdiction,  is  a  most  important  branch  of  that  jurisdic- 
tion, and  is  exerted  in  all  suitable  cases,  in  favor  of  persons  entitled  to 
the  possession  of  deeds  or  other  instruments  :  Id. 

And  a  case  where  a  deed  has  been  delivered  in  escrow,  upon  a  condi- 
tion which  has  been  fulfilled,  would  seem  to  be  one  which  especially  jus- 
tifies and  calls  for  the  exercise  of  this  jurisdiction  ]  since  the  withhold- 
ing of  the  deed  interferes  with,  and  probably  prevents,  the  vesting  of 
<he  legal  title  :  Id. 

Where  the  contingency  upon  which  a  deed  in  escrow  was  to  be  de- 
livered, viz.,  the  death  of  the  grantor,  had  happened,  and  the  grantees 
had  fully  performed  the  contract  on  their  part ;  Held,  that  the  arrange- 
ment created  an  equitable  interest  in  the  property  conveyed,  which 
ripened  into  an  absolute  equitable  (if  not  legal)  title,  on  the  death  of 
the  grantor  ;  and  that  the  grantees  were  entitled  to  a  delivery,  and  the  * 
custody  of  the  deed,  and  to  have  the  same  recovered  :  Id. 

Right  of  a  Vendor  to  obtain  Specific  Performance  of  a  Contract,  al' 
though  \in*iile  to  convey  to  the  Vendee  to  thefuU  extent  hargahied  for-^ 
Application  for  tlie  Rescission  of  a  Contract  to  he  made  without  delay, 
T— Where  a  vendor  is  unable  from  any  cause,  not  involving  mala  fides  on 
his  part,  to  convey  each  and  every  parcel  of  the  land  contracted  to  be 
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Boldf  and  it  is  apparent  that  the  part  that  cannot  be  conveyed  is  of  small 
importance,  or  is  immaterial  to  the  purchaser's  enjoyment  of  that  which 
may  be  conveyed  to  him,  in  such  case  the  vendor  may  insist  on  per- 
formance with  compensation  to  the  purchaser,  or  a  proportionate  abate- 
ment from  the  agreed  price,  if  that  has  not  been  paid.  This,  however, 
cannot  be  done  where  the  part  in  reference  to  which  the  defect  exists  is 
a  considerable  portion  of  the  entire  subject-matter,  or  is  in  its  nature 
material  to  the  enjoyment  of  that  part  about  which  there  is  no  defect : 
Foley  V.  Oroxo^  37  Md. 

Error. 

Insufficiency  of  Record, — Where  the  record  shows  that  only  a  portion 
of  the  evidence  is  preserved  and  fails  to  show  that  it  contains  all  the 
instructions,  this  court  is  unable  to  say  that  an  instruction  which  was 
given  was  inapplicable  or  erroneous,  or  was  not  so  far  modified  by  other 
instructions  that  if  erroneous  it  has  wrought  no  prejudice  to  the  party 
complaining:   GaUoheo  v.  MitcTiell,  10  Kans. 

Matters  of  Discretion —  Withdrawal  of  Juror. — On  a  trial  an  attor- 
ney, in  discussing  a  question  of  evidence,  stated  in  the  hearing  of  the 
jury  matters  not  evidence;  the  court  refused  the  motion  of  the  other 
side  to  withdraw  a  juror.  Held,  to  be  in  the  discretion  of  the  court 
below,  and  not  reviewable  on  error :   Thompson  v.  Stevens,  71  Penn. 

Evidence. 

Records  of  Patent — Proof  of  Loss. — The  record  in  the  office  of  the 
register  of  deeds  of  a  patent  is  admissible  in  evidence  without  proof 
that  the  original  is  lost,  or  destroyed,  or  not  under  the  control  of  the 
party  desiring  to  use  it :  Bemstine  v.  Smith,  10  Kans. 

Hitshand  and  Wife. — In  an  action  in  the  name  of  husband  and  wife 
to  recover  for  personal  injuries  to  the  wife,  the  defendant  introduced 
testimony  to  prove  that  the  husband,  soon  after  the  injury,  in  the  pres- 
ence of  his  wife,  told  the  witness  that  the  infirmity  of  his  wife  was 
caused  by  overwork  in  gathering  and  boiling  sap.  Held,  that  it  was 
competent  for  the  plaintiflf  to  show  by  the  same  witness,  and  as  part  of 
the  same  conversation,  that  the  wife  then  denied  her  husband's  state- 
ment, and  declared  that  she  had  not  gathered  and  boiled  sap :  lAndsey 
and  wife  v.  Danville.  45  Vt. 

Execution. 

Officer — Receiptor — Demand  and  Refusal — Attachment. — It  has  been 
long  settled  in  this  state  that  an  officer  is  not  liable  for  property  attached 
by  liini  on  m^sne  process,  which  has  perished  without  fault  for  which  he 
U  liable  :  Lie  v.  Fassett.  45  Vt. 

It  is  equally  well  settled  that  a  receiptor  of  such  property  is  not  liable 
on  his  receipt,  when  it  has  perished  without  like  fault:  Id. 

On  the  occasion  of  a  demand  by  the  plaintifi",  an  attaching  officer,  of 
property  receipted  by  the  defcn<lant.  it  was  agreed  that  the  defendant 
should  deliver  the  property  to  the  plaintiff  at  a  time  and  place  of  sale 
to  be  appointed  by  the  plaintiff.  The  plaintiff  did  not  make  such  ap- 
pointment, but,  without  making  any  further  demand,  sued  the  defendant 
on  his  receipt.     Held,  that  he  could  not  recover :  Id. 

The  plaintiff  attached  ten  swarms  of  bees,  and  the  defendant  receipted 
them,  but  no  mention  was  made  either  in  the  attachment  or  the  receipt, 
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of  the  hives  in  which  they  were.     HehJy  that  the  defendant  was  not 
liable  for  the  hives  under  his  receipt :  Id. 

Highway. 

Temporary  adopHork  of  Private  Way — Liability  of  Town  for  Con.' 
(lition  of — A  highway  was*  rendered  impassable  by  a  freshet.  One  of 
the  selectmen,  pursuant  to  a  previous  understanding  among  the  select- 
men that  each  should  take  charge  of  the  matters  pertaining  to  the  duties 
of  the  office  in  their  respective  parts  of  the  town,  and  that  what  each 
did  should  be  concurred  in  by  the  others,  placed  a  barrier  across  the 
hijrhway  for  the  purpose  of  preventing  travellers  from  passing  over  it 
while  thus  out  of  repair,  and  of  turning  the  travel,  for  the  time  being, 
and  until  the  highway  was  repaired,  around  the  founderous  portion  of 
the  highway,  over  a  hill  road,  which  was  a  private  way,  not  adopted  by 
the  town.  Held^  that  this  constituted  a  temporary  adoption  of  the  pri- 
vate way  as  a  substitute  for  the  highway  while  not  in  condition  for  use, 
and  that  the  town  thereby  became  liable  for  damage  occasioned  by  reason 
of  the  insufficiency  and  want  of  repair  of  said  private  way  :  IHckinson 
V.  Rockingham^  45  Vt. 

Husband  and  Wipe.    See  Evidence, 

Competency  of  Witness — Rtyht  of  Administrator  of  Wife  to  maintain 
Suit  at  Law  ayainst  Tier  Husband — Fraudulent  Conveyance — Reduction 
of  Wife^s  Choses  in  Action  to  Possession  by  her  Husband, — In  trover  for 
certain  mortgage  notes,  brought  by  the  administrator  of  the  wife  against 
the  husband,  the  plaintiflTs  testimony  tended  to  prove  that  the  defendant 
at  some  time  admitted  that  said  notes  belonged  to  the  intestate.  Held^ 
that  the  defendant  was  not  a  competent  witness  to  any  matter  that  oc- 
curred prior  to  the  appointment  of  the  administrator :  Roberts  v.  Lund, 
45  Vt. 

The  administrator  of  the  wife  can  maintain  any  proper  action  at  law 
against  the  husband  for  the  enforcement  of  her  rights  of  property  :  Id. 

If  a  husband,  to  avoid  being  compelled  by  the  town  to  contribute  to 
the  support  of  -his  pauper  mother,  conveys  land  to  his  wife  without  con- 
sideration, such  conveyance  is  good  between  the  parties;  for  the  law 
will  not  permit  a  party  to  allege  his  own  fraud  to  avoid  his  contracts,  or 
the  legal  consequences  of  his  own  act :  Id. 

Injunction. 

Riyht  of  Way — Acquifsc^nce — Laches. — If  the  right  of  way,  over  a 
street,  of  the  owner  of  a  lot  Anting  thereon,  is  so  unlawfully  obstructed 
as  to  subject  him  to  a  special  injury,  not  common  to,  but  distinct  and 
different  from  that  suffered  by  the  public,  and  for  which  he  cannot 
obtain  adequate  compensation  at  law,  he  is  entitled  to  the  summary  in- 
terference of  a  court  of  equity  by  injunction  :  B,  <^  0.  R.  Co,  v.  Strausi^ 
37  Md.  ... 

If  a  party  fully  cognisant  of  his  rights,  permits  a  public  corporation 
to  expend  large  sums  of  money  in  laying  down  and  completing  its  rail- 
road tracks  in  contravention  of  his  rights,  and  makes  no  complaint,  and 
does  not  attempt  to  interfere,  or  interrupt  them  during  the  progress  and 
construction  of  the  work,  he  is  precluded,  by  such  acquiescence,  from 
relief  by  injunction  :  Id. 

The  owner  of  a  lot  of  .ground  fronting  on  a  public  street,  suffered  a 
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railrond  compahy  which  had  constructed  one  track  on  said  street,  to  laj 
down  and  complete  at  considerable  expense,  two  additional  tracks 
thereon,  and  made  no  complaint,  and  interposed  no  objection  during  the 
proprress  and  construction  of  the  work,  but  acquiesced  therein.  Ten 
years  after  the  completion  of  the  two  additional  t/acks,  the  owner  of  the 
lot  filed  a  bill  in  equity,  askin«:  that  the  railroad  company  might  be  re- 
striiined  from  usin^  or  maintaining  more  than  two  tracks,  upon  the 
ground  that  the  use  of  the  three  tracks  was  an  obstruction  of  his  right  of 
wny  over  said  street,  and  had  done,  and  was  doing  him  an  irreparable 
injury  for  which  he  had  no  adequate  remedy  at  law.  jBTeW,  That  the 
complainant  had  not  used  due  diligence  in  making  his  application,  and 
was  therefore  not  entitled  to  an  injunction  :  Id. 

International  Law. 

Alien  Enentif — LiahUtfj/  of  a  Person  wkUe  within  the  Confederate 
Lines,  to  he  proceeded  against  hy  an  Order  of  PMication,  granted  htf 
a  Court  in  Maryland— ^Presumption  of  Notice  ^from  the  due  Publication 
of  the  Order  of  Publication^— Purchasers  tmder  an  Order  of  Court  pro- 
tected in  their  Titles. — While  an  alien  enemy  is  incapable  of  suing  and 
maintaining  a  suit,  either  at  law  or  in  equity,  in  the  courts  of  the 
country  to  which  he  is  hostile,  during  the  state  of  hostilities,  he  is 
liable  to  be  sued,  if  within  the  reach  of  process :  Dorsey  ▼.  Thomp- 
son, 87  Md. 

A  resident  citizen  of  Maryland,  who,  after  hostilities  had  oommenced 
between  the  United  States  and  the  Confederate  States,  voluntarily  left 
his  home,  and  went  to  Virginia,  one  of  the  Confederate  States,  and 
afterwards  joined  the  Confederate  army,  may  be  proceeded  against  by 
order  of  publication,  granted  by  a  court  in  Maryland,  and  he  is  bound 
by  the  proceedings  taken  in  the  cause,  as  any  other  non-resident  defend- 
ant would  be,  notwithstanding  that  he  was  at  the  time  within  the  Con- 
federate lines,  and  could  not  in  fact  receive  the  notice  by  publica- 
tion :  Id. 

The  presumption  of  notice,  resulting  from  the  due  publication  of  the 
order  of  court,  is  such  as  to  confer  upon*  the  court  power  and  jurisdic- 
tion to  decree  upon  the  subject-matter  of  the  suit,  that  subject- mutter 
itself  being  within  the  jurisdiction  of  the  court:  Id. 

Where  a  court  of  equity,  having  jurisdiction,  passes  an  order  di- 
reeling  the  sale  of  real  estate,  the  purchasers  of  such  real  estiite  are 
entitled  to  be  protected,  and  a  reversal  of  the  order  of  sale  would  not 
operate  to  disturb  their  titles  acquired  under  it :  Id. 

Landi^ord  and  Tenant. 

Notice  to  quit — Tenancy  from  year  to  year — Determination  of  Ten- 
ancy at  willy  or  at  sufferance. — Notice  to  quit  is  never  necessary,  unless 
the  relation  of  landlord  and  tenant  exists :  Chamherlin  v.  Donahue, 
45  Vt. 

If  one  in  possession  repudiates  the  relation  of  tenant  to  his  landlord, 
demand  of  possession  or  notice  to  quit,  is  not  necessary :  Id. 

An  agreement  to  pay  rent  by  the  tenant,  is  an  essential  element  of  a 
tenacy  from  yoar  to  year  :  //. 

A  tenancy  at  will  may  always  be  determined  by  any  act  or  declara- 
tion inconsistent  with  the  continued  voluntary  relation  of  landlord  and 
tenant :  Id.  i 
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Whether  one  be  in  possession  of  land  under  an  implied  license,  or  as 
tenant  at  sufferance^  or  at  will,  the  commenceroent  of  an  action  of  eject- 
ment against  him  by  the  owner,  determines  his  relation,  and  his  posses- 
sion thereafler  becomes  wrongful :  Id, 

Limitations,  Statute  or. 

Note  payable  in  Instalments — Joint  Note — Promise  by  one  of  the 
Debtors, — In  assumpsit  oft  a  note  payable  in  instalments,  an  aetion  may 
be  maintained  on  each  as  it  becomes  due;  the  statute  therefore  began 
to  run  as  soon  as  such  instalment  became  due :  Bush  v.  Stowell,  71 
Penn. 

A  payment  or  acknowled^ent  l>y  one  of  several  joint  debtors  will 
not  avoid  the  bar  of  the  statute  as  to  the  others  :  Id 

In  an  action  of  assumpsit  against  four  on  a  joint  note  payable  by  in- 
stalments, one  of  which  had  become  due  within  six  years,  two  pleaded 
the  statute;  and  there  was  an  acknowledgment  by  one  as  to  the  whole ; 
the  verdict  was  for  the  plaintiff  for  the  whole,  "  for  8692  whereof  and 
no  more  two  of  the  defendants  D.  and  A.  are  liable."  On  error  by  the 
plaintiff,  held,  that  no  injury  had  been  done  him^  and  the  judgment  on 
the  verdict  was  affirmed  :  Id. 

The  instruction  of  the  court  should  have  been  to  find  against  all  the 
defendants  for  the  amount  of  the  last  instalment :  Id, 

Municipal  Corporation.    See  Constitutional  Law ;  Highway. 

PARTlfeS. 

To  bind  the  estate  of  a  deceased  party,  or  to  authorize  any  decree 
for  an  account,  against  the  same,  it  is  not  sufficient  that  the  person  who 
is  the  representative  thereof  is  a  party  to  the  suit.  He  must  be  made 
a  party  distinctly  in  his  representative  character :  Fisher  et  al.  v.  Hub- 
bell  et  al,  65  Barb. 

Where  a  defect  of  parties  is  apparent  on  the  face  of  the  complaint, 
but  no  demurrer  is  interposed,  and  no  suggestion  of  the  defect  made 
until  the  argument  of  an  appeal  from  the  judgment,  neither  party  is 
entitled  to  costs  of  the  appeal :  Id. 

Partnership. 

Use  of  Name  of  a  Person  not  a  Partner. — If  one  suffers  another  to 
hold  him  out  as  a  partner,  or  to  use  his  name  in  business  as  such,  he  is 
liable  as  a  partner  on  a  contract  thus  made,  although  in  fact  he  has  no 
interest  in  the  business  of  such  partnership  :  Smith  v.  Hill,  45  Vt. 

Hill  and  Harrington  were  never  partners,  and  no  such  firm  as  Hill  & 
Co.  ever  existed ;  but  Harrington  gave  the  plaintiff  a  note  for  some  staging 
property  purchased  by  him,  signed  "  Hill  &  Co.,  by  Harrington,"  with- 
out the  knowledge  of  Hill.  Two  or  three  years  before  said  note  was  given, 
Hill  was  informed  that  Harrington  was  using  the  name  of  Hill  &  Co.,  in 
his  staging  business,  and  he  afterwards  saw  Harrington  and  told  him 
he  must  not  use  that  name  to  injure  him,  and  he  said  he  would  not. 
'J'he  plaintiff  did  not  know  of  such  previous  use  of  that  name  at  the 
time  said  note  was  given,  and  it  did  not  appear  whether  Harrington 
made  any  representations  to  him  at  that  time.  Held,  that  Hill  was  liable 
on  .said  note :  11. 

Held,  also,  that,  inasmuch  as  the  signature  to  said  note  disclosed  the 
name  of  Hill,  it  made  no  difference  that  the  plaintiff  did  not  know  of 
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the  previous  use  of  HiU's  name  as  aforesaid,  at  the  time  said  note  was 
executed,  for  the  le^al  intendment  is,  that  the  payee  takes  a  note  upon 
the  faith  of  the  persons  whose  names  app>ear  upon  it  as  makers  :  Id. 

Evidence. — In  a  question  of  partnership,  evidence  that  the  connec- 
tion between  alleged  partners  had  been  formed  fraudulently  and  for  the 
purpose  of  covering  the  property  of  one  from  his  creditors,  is  not  admis- 
sible :   Thomas  v.  Moore,  71  Penn. 

B.  sold  part  of  a  coal-lease  with  the  personal  property  to  M.,  who 
constituted  0.  his  attorney ;  orders  drawn  for  goods  by  B.  on  a  firm. 
*•  B.  &  Co  ,"  in  favor  of  the  plaintiflFs,  accepted  by  0.,  and  goods  furnished 
accordingly,  were  evidence  of  partnership  between  B.  &  M. :  Id, 

B.  when  alone  kept  blank  assignments  which  were  filled  up  by  him 
to  the  plaintiff,  a  storekeeper,  for  the  amount  due  laborers  of  B.,  and 
the  laborers  received  goods  to  the  amount  from  the  plaintiff.  There 
being  evidence  of  partnership  between  B.  and  M.,  such  assignments 
dated  afterwards  were  evidence  in  a  suit  against  the  firm  :  Id. 

Settlement  of  Accounts — Assumpsit  does  not  lie  between  Partners  until 
Balance  struck — Leidy  and  Messinger  as  partners,  purchased  for  81000 
one  share  of  the  stock  of  an  unincorporated  oil  company ;  Messinger 
paid  $500  in  cash,  and  Leidy  gave  his  note  for  $500,  which  was  passed 
in  payment  for  the  purchase-money  of  the  land  of  the  company,  placed 
by  the  vendor  in  the  hands  of  counsel  for  collection  and  was  unpaid. 
The  company  became  insolvent.  Held^  that  Messinger  in.  assumpsit 
could  not  recover  from  Leidy  the  one-half  of  the  cash  paid  by  him : 
Leidy  v.  Messinger ,  71  Penn. 

Leidy*s  liability  to  Messinger  resulted  from  the  partnership  relation, 
and  Messinger  could  not  recover  until  there  was  a  settlement  of  their 
accounts  and  a  balance  struck  :  Id. 

Partnership  accounts  must  be  settled  in  one  proceeding ;  by  account 
render  or  bill  in  equity ;  until  there  has  been  a  settlement  of  partner- 
ship accounts,  assumpsit  will  not  lie  for  advances  unless  there  has  been 
an  express  promise  to  repay  :  Id. 

This  rule  applies  whether  the  property  of  the  partnership  had  ceased 
to  exist  or  not :  Id. 

Pleading. 

Including  various  Causes  of  Action  in  one  Count — Facts  not  well 
pleaded — Demurrer. — A  petition  is  bad,  which  classifies  and  groups  to- 
gether the  principal  facts  constituting  670  separate  and  distinct  causes 
of  action,  and  alleges  such  facts  in  general  terms  (670  separate  and  dis- 
tinct facts  being  s^ted  in  one  general  allegation),  in  one  general  heading 
to  said  petition,  and  does  not  state  the  facts  constituting  each  cause  of 
actinjn  in  a  separate  count,  but  simply  refers,  in  each  count,  to  the  facts 
as  stated  in  said  general  heading :  Stewart  v.  Balderson,  10  Kans. 

Such  a  petition  does  not  nor  does  any  count  thereof  state  facts  suffi- 
cient, well  pleaded,  to  constitute  a  cause  of  action  :  Id. 

A  motion  asking  that  the  plaintiffs  be  required  to  make  such  petition 
definite  and  certain,  by  separately  stating  and  numbering  their  several 
causes  of  action,  should  have  been  sustained :  Id. 

Where  such  a  motion  has  been  made  to  such  a  petition,  and  overruled, 
and  then  a  demurrer  filed  thereto,  no  facts  stated  in  the  petition  should 
be  taken  as  true  on  the  hearing  of  the  demurrer,  unless  they  were  so 
well  pleaded  as  not  to  be  objectionable  on  the  hearing  of  said  motion  :  Id. 
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After  saoh  a  motroa  has  been  made  and  overruled,  and  demurrers 
filed  to  the  petition  and  to  each  count  thereof,  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
demurrers  should  have  been  sustained,  on  the  ground  that  neither  the 
petition  nor  any  count  thereof  did  state  facts  sufficient,  well  pleaded^  to 
constitute  a  cause  of  action  :  Jd, 

Railroad. 

Responsibility  for  Injury  done  by  Fire  occasioned  by  its  Engines. — 
The  Ist  section  of  Article  77  of  the  Code  of  Public  General  Laws, 
which  makes  railroad  companies  responsible  for  injuries  by  fire  occasioned 
by  their  engines  upon  any  of  their  roads,  applies  not  only  to  a  case  where 
a  party  has  suffered  damage  by  fire  communicated  by  sparks  flying  from 
the  smokestack,  or  by  sparks,  coals  or  fire  dropping  from,  or  flying  out 
of  the  furnace  or  ash-pan  of  the  engine,  but  also  to  a  case  where  the 
fire  was  communicated  from  coals  or  cinders  thrown  from  the  engine  by 
the  servants  of  the  company  having  charge  of  it  at  the  time ;  and  if  the 
party  damaged  establishes  by  sufficient  proof  that  the  fire  thus  originated, 
and  that  he  suffered  damage  thereby,  the  onus  is  cast  upon  the  company 
of  proving  that  such  damage  was  not  the  result  of  its  negligence  or 
carelessness,  or  that  of  its  agents :  B.  dh  0.  R.  Co.  v.  Dorsey,  37  Md. 

Sheriff.     See  Execution. 

Irregular  Writ — Officer  protected  in  execution  of. — A  libel  for  materials, 
&c.,  was  filed,  and  a  writ  of  attachment  was  issued  against  five  boats, 
which  were  attached  by  the  sheriff.  Held,  if  the  attachment  was  ir- 
regular because  joint,  as  the  court  had  jurisdiction,  it  was  a  protection 
to  the  sheriff:  Fall  Creek  Coal  Co.  v.  Smith,  71  Penn. 

It  was  not  for  the  sheriff  to  determine  anything  about  the  irregularity 
of  the  writ,  but  he  was  bound  to  serve  it :  /(/. 

Where  a  court  has  jurisdiction  of  the  action,  their  officers  are  not  re- 
sponsible for  errors  in  the  process  :  Id. 

It  depends  upon  the  action  of  the  party  in  interest  whether  irregular 
process  shall  become  void  :  if  inherently  without  efficacy  it  is  void  as  to 
all  persons,  whether  interested  or  not :  Id. 

Surety. 

Discharge  by  failure  to  sue  Debtor — New  Promise. — Funk,  who  was 
surety  on  a  not^,  was  discharged  by  the  holder  refusing  to  pursue  the 
principal  upon  notice.  He  afterwards  wrote  to  holder,  "  Have  patience 
until  about  January  3d.  I  think  you  will  receive  your  money ;"  again, 
**  I  was  at  Esq's  for  money  three  times,  but  did  not  meet  him;  I  will 
pay  yon  as  soon  as  the  money  is  obtained.  I  will  see  you  yet  this 
week."  Suit  had  been  brought  at  the  date  of  last  note.  Held,  1.  That 
the  letters  were  only  a  conditional  promise  to  pay  on  obtaining  the 
money  from  the  justice.  2.  If  it  had  been  absolute,  the  consideration 
of  forbearance  had  not  been  performed :  Funk  v.  Frankenjiehl,  71 
Penn. 

Town.    See  Highway. 

Trespass. 

When  tmU  not  lie  for  the  Asportation  and  Conversion  of  Property — 
Practice — Burden  of  l\oof — A  verbal  agreement  to  sell  and- convey. 
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for  a  valuable  consideration,  all  the  personal  property  the  vendor  then 
had,  and  all  that  she  might  thereafter  acquire  and  die  possessed  of,  is 
inoperative  to  pass  the  legal  title  to  the  subsequently  acquired  property, 
so  us  to  enable  the  vendee  to  maintain  trepass  or  trover  for  its  asportation 
and  conversion  :    Wlhon  v.  Wilson^  37  Md. 

And  in  an  action  by  the  vendee  for  the  asportation  and  conversion  of 
the  property  embraced  in  such  contract  of  sale,  the  burden  of  proof 
rests  upon  him  to  show  what  articles,  among  those  claimed,  the  vendor 
had  at  the  time  the  contract  was  made,  the  defendant  conceding  his  lia- 
bility for  all  articles  taken  by  him  as  were  in  the  possession  of  the 
vendor  at  the  date  of  the  contract.  Without  such  proof  the  jury  would 
have  no  standard  of  damages  upon  which  they  could  base  their  verdict: 
Id. 

Trover. 

Conversion — Offset. — The  defendant  delivered  his  stage  horses  to  the 
plaintiff  to  be  kept  at  an  agreed  price.  There  was  no  promise  on  the 
part  of  the  plaintiff,  express  or  implied,  to  redeliver  said  horses  to  the 
defendant  on  demand^  other  than  what  might  be  implied  from  his  agree- 
ment to  keep  them  as  aforesaid ;  but  the  defendant  had  a  right  to  take 
them  at  any  and  all  times,  to  use  in  his  business,  and  had  always  done 
so  until  the  plaintiff  refused  to  permit  him  to  do  so,  and  detained  them 
from  him.  Heldy  that  such  refusal  and  detention  was  a  tort,  and  a  con- 
version of  the  horses,  and  not  the  proper  subject  of  a  plea  in  off:?et : 
Hudson  V.  Nute^  45  Vt. 

Conditional  Sale — Property  hy  Accession. — H.  bought  a  stage-wagon 
of  B.  upon  condition  that  it  should  remain  B.'s  till  paid  for.  The 
plaintiff  repaired  it  for  H.  by  supplying  new  wheels  and  putting  in  new 
iron  axles.  H.  wrongfully  took  it  from  the  plaintiff's  possession  without 
paying  for  repairs.  A  few  days  thereafter,  the  plaintiff  took  H.*s  note 
for  the  repairs,  with  an  agreement  that  the  "  running  part*'  of  said  wagon 
should  remain  his  till  said  note  was  paid.  H.  never  paid  B.  for  the 
wagon,  but  the  plaintiff  knew  nothing  of  B.'s  claim.  B.,  knowing  the 
wagon  had  been  repaired,  but  not  knowing  by  whom,  took  it  back  from 
H.  and  sold  it  to  the  defendant,  who  knew  nothing  of  the  plaintiff^s  claim 
till  long  after  his  purchase.  Held,  that  the  plaintiff  could  maintain 
trover  for  said  wheels  and  axles  :   Clark  v.  Wellsy  45  Vt. 

Way. 

Deed — Acts  of  Parties — Force  of. — Fox  conveyed  a  lot  to  Kraut,  with 
a  passage,  without  defining  it,  over  his  **  remaining  ground*'  to  convey 
the  filth  from  Kraut's  privy ;  part  of  his  *'  remaining  ground**  was 
vacant  and  part  occupied  by  a  house  in  which  Fox  lived,  he  conveyed 
the  vacant  part,  with  special  warranty,  to  Craig,  without  any  reservation, 
and  afterwards  opened  for  the  purpose  through  his  house  a  passage, 
which  Kraut  used  twice.  Fox*s  heirs  were  bound  by  this  location  and 
could  be  restrained  from  preventing  Kraut  from  using  the  passage : 
Kraut* s  Appeal,  71  Penn. 

Although  the  construction  of  the  grant  might  be  that  the  vacant  part 
was  intended  for  the  passage,  the  parties  might  define  the  limits  by  sub- 
sequent agreement,  use  and  acquiescence :  Id. 

The  presumption  was  that  Fox  intended  by  his  deed  that  Craig's  lot 
should  be  discharged  from  the  easement,  and  that  it  should  be  fixed  on 
Fpx's  improved  lot :  Id. 
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SUGGESTIONS  OF  AMENDMENTS  TO  THE 
BANKRUPT  ACT. 

The  principal  defects  of  the  present  Bankrupt  Act  may  be 
arranged  under  the  following  heads: — 

First.  Payment  of  the  services  of  registers  (in  whom  are  vested 
gt^a^' judicial  functions),  by  fees  instead  of  salaries. 

Second.  The  method  of  selecting  assignees,  and  the  consequent 
great  waste  of  the  estate  pending  the  delay  in  their  appointment. 

Third.  The  absence  of  provisions  for  carrying  into  effect  set- 
tlements of  the  bankrupt's  estate  by  way  of  compromise  or  com- 
position offered  by  the  debtor,  when  the  assent  of  a  certain  per- 
centage in  number  and  value  of  the  creditors  shall  have  been 
obtained  thereto,  notivith%tanding  the  dissent  of  the  other  cred- 
itors. 

1.  The  business  in  the  Courts  of  Bankruptcy  is  insuflScient 
to  require  the  present  number  of  registers.  In  a  few  of  the 
judicial  districts,  those  embracing  large  commercial  cities,  the 
services  of  not  more  than  one-fourth  of  the  present  number  arc 
required ;  while  in  the  more  sparsely  populated  districts  one  or 
two  registers  by  a  proper  arrangement  of  the  business — attendance 
at  different  places  in  the  district  at  stated  times — could  conveniently 
render  all  the  necessary  assistance  to  the  district  judge  contem- 
plated by  the  present  provisions  for  a  register  in  each  congressional 
district. 
Vol.  XXI.— 48  (737) 


Digiti 


zed  by  Google 


738  SUGGESTIONS  OF  AMENDMENTS 

The  amount  of  salary  would  of  course  varjr  with  the  different 
districts,  analogous  to  the  salaries  of  the  district  judges.  It  might 
be  very  properly  determined  by  the  judge  of  the  Supreme  Court 
allotted  to  the  particular  circuit  of  which  the  district  forms  a  part, 
the  circuit  judge,  and  the  district  judge.  Their  joint  recommen- 
dation, after  consultation,  could  be  submitted  to  the  appropriate 
congressional  committees.  The  intimate  acquaintance  of  these 
judges  (especially  that  of  the  district  judge)  with  the  nature  and 
amount  of  the  business  would  enable  them  to  determine  a  standard 
of  compensation,  much  more  satisfactory  to  both  creditors  and 
oflScers,  and  much  more  equitable  than  that  of  the  present  incon- 
sistent and  uncertain  fee-bill.  The  abuses  of  the  present  system 
in  this  respect  would  be  rendered  impossible,  and  the  independence 
of  the  oflScial,  obviously  necessary  to  an  impartial  performance  of 
his  duties,  promoted. 

As  the  most  onerous  portion  of  the  register's  duties  is  that 
which  is  to  a  great  extent  merely  clerical,  an  allowance  of  a  cer- 
tain sum  for  clerk-hire  per  annum  might  be  separately  estimated 
or  included  in  the  salary  recommended.  The  compensation  for 
taking  testimony  (including  depositions  for  proofs  of  claims)  might 
remain  as  at  present  provided  for  in  the  fee-bill,  as  such  a  service 
could  not  be  properly  estimated  by  a  fixed  annual  compensation. 
In  those  districts  where  the  register  would  be  required  to  attend 
at  different  places,  of  course  some  method  of  estimation  of  twivel- 
ling  expenses  could  readily  be  suggested. 

The  consolidation  of  the  different  congressional  districts  (similar 
to  that  which  has  recently  taken  place  with  reference  to  the  in- 
ternal revenue  collection  districts)  could  also  be  judiciously  deter- 
mined by  the  joint  recommendation  of  the  judge  of  the  Supreme 
Court  allotted  to  the  circuit,  the  circuit  judge  and  the  district 
judge.  They  might  also  designate  which  of  the  present  registers 
should  be  allotted  to  the  new  districts  thus  formed.  Perhaps  any 
consolidation  might  be  altogether  dispensed  with,  a  reduction  of 
the  present  number  of  registers  being  all  that  would  be  requisite. 

The  government  should,  from  its  general  resources,  provide  for 
the  salaries  suggested ;  but  if  this  be  seriously  objected  to,  a  tax 
of  one-half  per  cent,  on  the  assets  of  bankrupts'  estates  would 
probably  be  found  sufficient  to  meet  the  necessary  expenditures  on 
this  account. 

2.  The  assignee  is  the  most  important  officer  of  the  Court  of 
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Bankruptcy.  The  amount  of  dividend  payable  out  of  the  bank- 
rupt's Astate  must  necessarily  depend,  in  a  great  measure,  upon 
his  ability,  honesty  and  promptitude.  The  present  method  of  his 
electi^  '  by  the  creditors  has  proved  very  ineflScient.  They  have 
not  generally,  either  from  disinclination,  or  inability  by  reason  of 
business  engagements,  given  that  attention  and  consideration  to  the 
matter,  which  is  necessary  to  secure  a  proper  selection.  The  as- 
signee elected  by  them  has  generally  conceived  it  to  be  his  first 
duty  to  submit  himself  as  a  mere  automaton  to  the  direction  of 
counsel,  instead  of  proceeding  in  a  business-like  manner  to  ad- 
minister the  estate  to  the  best  of  his  skill  and  judgment,  as  men 
would  ordinarily  proceed  in  matters  in  which  their  own  interests 
only  are  concerned,  which  is  all  that  is  really  required  of  him,  and 
is  in  effect  the  legal  standard  of  his  duty. 

The  delays  thus  arising,  and  consequent  waste  of  the  estate,  arc 
notorious.  No  legislative  provisions  can  insure,  in  all  cases,  the 
selection  of  a  capable  assignee,  but  the  present  method  has  been 
fully  tried ;  and  the  experience  of  judges,  registers  and  creditors 
will  justify  the  assertion,  that  in  the  majority  of  cases,  the  choice 
of  the  creditors  has  not  been  such  as  to  insure  an  economical  and 
speedy  administration  of  the  estate. 

Then  again,  apart  from  the  objections  just  stated,  the  present 
provisions  cause  a  delay  of  from  four  to  eiglit  weeks,  during  which 
time,  charges  for  rent,  storage,  custody,  &c.,  accumulate,  the  col- 
lection of  debts  due  the  estate  is  rendered  more  difficult,  in  many 
cases  impossible,  and  by  far  the  most  valuable  time  for  the  pre- 
servation of  the  most  important  interests,  is  lost.  It  is  however 
very  difficult  to  suggest  a  substitute  for  the  present  plan,  such  as 
will  avoid  the  objections  stated  and  not  be  open  to  others  less 
palpable,  but  in  the  end,  more  insidious  and  inimical  to  the  inter- 
ests of  the  creditors.  Undoubtedly  there  should  be  an  assignee, 
provided  immediately  upon  the  adjudication  being  made.  How 
shall  he  be  selected  ? 

The  following  is  suggested  as  a  method  which  would  probably 
accomplish  the  end  desired,  and  at  the  same  time  preserve  as  far 
as  necessary,  the  obvious  rights  of  creditors  to  have  a  voice  in  the 
choice  of  their  agent.  Let  the  district  judge  be  authorized  to  ap- 
point an  assignee  immediately  upon  the  adjudication  being  made 
(in  both  voluntary  and  involuntary  cases),  who  shall  be  removable 
and  another  assignee  elected  by  the  majority  in  number  and  value 


Digiti 


zed  by  Google 


740  SUGGESTIONS  OF  AMENDMENTS 

of  the  creditors,  whose  claims  shall  have  been  proved,  if  they 
shall  so  determine,  at  the  first  meeting  of  creditors  to  be  called 
and  held'in  the  manner  now  provided  ;  the  action  of  the  creditors 
as  to  such  removal  to  be  entirely  without  qualification  as  to  re- 
quiring the  existence  or  assignment  of  any  cause. 

To  this  it  might  be  objected  that  the  appointment  would  become 
an  oflScial  one,  and  liable  to  all  the  abuses  of  oflScial ,  patronage. 
This  is  one  of  its  dangers,  but  is  not  that  sufficiently  guarded 
against  by  the  power  of  removal  given  to  the  creditors  ?  The 
action  of  the  district  judge  might  also  be  further  restricted  by  a 
provision  forbidding  the  appointment  of  the  same  person  as  assignee 
in  more  than  a  certain  number  of  cases  (at  the  same  time)  in  which 
the  assets  remained  undistributed. 

The  provisions  in  regard  to  security  might  be  safely  left  as  at 
present,  proper  depositories  for  funds  being  selected  and  the 
counter  signature  of  the  register  to  the  checks  thereon  being  re- 
quired. The  fear  of  removal  would  exercise  a  salutary  influence 
in  spurring  on  the  appointee  of  the  district  judge  to  prompt  and 
vigilant  action. 

3.  Settlements  equitable  and  beneficial  alike  to  the  creditors  and 
debtor,  have  been  prevented,  and  ultimately  unprofitable  bank- 
ruptcy proceedings  forced  upon  all  the  creditors,  by  reason  of 
creditors,  to  a  very  inconsiderable  amount,  refusing  their  consent, 
from  very  proper  motives  probably  in  some  cases,  but  often  with 
the  selfish  hope  of  having  their  claims  purchased  at  a  higher  rate 
than  the  proposed  settlement  or  having  some  arrangement  made 
with  the  debtor,  directly  or  indirectly,  by  which  they  would  receive 
more  than  the  other  creditors.  Section  43d  of  the  presen 
act  would  seem,  at  first  glance,  to  have  been  intended  to  provide 
for  the  difficulty  suggested,  but  the  phraseology  employed  in  des- 
cribing the  duties  and  powers  of  the  trustees  and  committee,  does 
not  seem  to  make  any  essential  change  of  method  of  administra- 
tion from  that  of  an  assignee, 'and  such  has  been  the  weight  of 
judicial  construction  of  the  section.  Instead,  therefore,  of  the 
43d  section,  let  there  be  substituted  a  section  providing  that 
either  before  or  after  the  adjudication,  upon  the  petition  of  the 
debtor  or  any  one  or  more  of  the  creditors,  alleging  a  proposed 
settlement,  to  which  three-fourths  in  number  and  value  of  the 
creditors  have  in  writing  consented,  that  it  shall  be  the  duty  of 
the  register  to  direct  that  a  meeting  be  held  before  him,  of  which 
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due  notice  (setting  forth  substantially  the  proposed  settlement) 
by  mail  and  publication  shall  be  given  to  all  the  creditors,  at 
which  meeting,  objecting  creditors  may  be  heard,  the  expediency 
and  propriety  of  the  said  settlement  or  otherwise  to  be  reported 
by  the  register  to  the  court,  who  shall,  if  the  settlement  appear 
to  be  beneficial  to  all  the  creditors,  order  the  proceedings  in  bank- 
ruptcy to  be  superseded  and  the  settlement  carried  into  effect,  the 
jurisdiction  of  the  Court  of  Bankruptcy  however,  as  to  staying 
suits  at  law  as  provided  for  in  the  21st  section  of  the  present  act 
(a  jurisdiction  obviously  necessary  for  protecting  the  settlement), 
to  be  retained  and  exercised  (upon  the  application  of  the  debtor  or 
any  of  the  creditors)  at  all  times  thereafter  in  case  the  settlement 
provides  for  the  release  of  the  debtor,  and  for  a  period  of  say  one 
year  only  after  the  order  made,  in  case  the  settlement  does  not  so 
provide.  It  might  also  be  provided  that  if  the  settlement  pro- 
posed should  appear  to  have  received  the  written  assent  of  four- 
fiftliB  (or  probably  a  larger  proportion)  of  the  number  and  value 
of  the  creditors,  that  on  the  report  of  the  register  to  that  effect, 
and  without  regard  to  whether  in  the  opinion  of  the  court  or 
register,  said  settlement  might  be  deemed  advisable  or  otherwise 
(provided,  of  course,  that  it  contemplate  equality  of  distribution), 
an  order  should  be  made,  authorizing  the  same  as  before  suggested. 
Of  course,  when  a  release  is  stipulated  for  in  the  settlement,  the 
provisions  suggested  would  practically  insure  the  discharge  of  the 
debtor;  but  where  it  is  not,  the  right  of  suit  of  a  dissenting 
creditor  is  no  longer  delayed  than  at  present  during  the  pendency 
of  bankruptcy  proceedings.  The  benefits  to  be  derived  to  credit- 
ors generally  would  greatly  offset  the  loss  to  the  dissenting  credit- 
ors of  a  possibly  imprudently  granted  release,  which  might,  in 
some  instances,  be  in  this  way  obtained.  Amendments  carrying 
into  effect  the  foregoing  suggestions  would,  it  is  conceived,  obviate 
partially,  the  two  great  objections  to  the  Bankrupt  Act  as  at 
present  administered,  viz.  delay  and  expense.  There  are,  how- 
ever,  some  others  which  it  is  believed  could  be  advantageously 
adopted,  which  would  greatly  facilitate  the  speedy  and  economical 
settlement  of  bankrupts'  estates.  The  compensation  of  the  as- 
signee, the  measure  of  which  is  very  indefinitely  stated  in  the 
present  act,  there  being  two  clauses  in  regard  to  it — one  providing 
for  a  reasonable  compensation  in  the  discretion  of  the  court,  and 
the  other  for  a  percentage  on  moneys  received  and  paid  out  by 
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him,  which  latter,  if  intended  as  the  criterion  of  the  former,  is  cer* 
tainly  very  inadequate  to  the  proper  remuneration  of  a  capable 
assignee. 

The  practical  effect  has  been  that  the  amount  paid  out  of  the 
estate  directly  to  the  assignee,  or  indirectly  through  him  to  other 
persons,  for  services  which  should  be  rendered  by  him  personally, 
or  at  his  expense,  has  been,  in  the  aggregate,  far  in  excess  of  what 
ought  to  be  allowed  for  the  performance  of  his  whole  duty.  At? 
assignee  who  properly  and  speedily  settles  an  estate  should  be 
well  paid.  Upon  all  principles  of  business  economy  this  is  to  the 
interest  of  the  creditors.  Except  in  extraordinary  cases,  the 
amount  can  be  adjusted  much  more  definitely  than  by  the  present 
provisions.  The  rules  of  the  courts  of  equity  of  some  of  the 
states  furnish  a  fair  analogy  for  its  determination. 

A  graduated  percentage,  varying  according  to  the  amount  col- 
lected, could  be  made  the  standard ;  say  for  instance,  ten  per 
cent,  on  the  first  thousand  dollars,  nine  on  the  second,  eight  on 
the  third,  seven  on  the  fourth,  and  six  on  the  fifth,  five  on  the 
next  fifty  thousand,  and  three  (or  four)  on  any  additional  sum. 
The  percentage  suggested  may  seem  large  and  much  more  liberal 
than  is  given  to  trustees,  executors  or  administrators  in  some  of 
the  states,  but  with  the  following  qualifications  as  to  allowance  of 
counsel  fees  ^JiA  legal  expenses^  would  diminish  the  amount  of  the 
fund  for  distribution  among  the  creditors,  much  less  than  the 
present  practice  of  allowances  to  assignees.  If  the  commission 
suggested  should  be  received,  the  assignee  should  not  be  allowed 
anything  additional  out  of  the  estate  for  counsel  fees  or  legal  ex- 
penses (except  the  necessary  expenses  of  the  bankruptcy  proceed- 
ings proper),  except  in  extraordinary  cases,  when  such  additional 
allowance  might  be  obtained  preliminarily  upon  the  assent  in 
writing  thereto  of  a  majority  in  number  and  value  of  the  creditors 
whose  claims  should  appear  to  the  register  from  the  schedules  or 
otherwise  to  be  proper  claims  against  the  estate,  whether  the  same 
should  have  been  formally  proved  or  not,  such  assent  to  be  a 
condition  precedent  to  the  counter-signature  of  the  check  therefor 
by  the  register ;  but  such  payment  nevertheless  to  be  subject  to 
the  final  auditing  of  the  assignee's  account.  If  the  assignee  does 
not  obtain  the  assent  of  the  creditors  as  just  stated,  any  additional 
sum  which  he  may  deem  necessary  to  be  paid  on  this  account,  if 
properly  paid  by  him,  should  of  course  be  refunded  out  of  the 
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estate,  but  only  after  the  same  should  have  been  duly  allowed  at 
a  general  meeting  of  creditors. 

The  percentage  suggested  would  seem  to  be  ample,  however,  in 
most  cases  to  indemnify  the  assignee  for  expenses  incurred 
for  the  professional  advice  and  assistance  ordinarily  required,  and 
also  compensate  him  for  his  own  services.  Provisions  in  con- 
formity with  these  suggestions,  it  is  obvious,  would  materially  re- 
dace  the  charges  now  made  against  estates  and  the  great  delay 
consequent  upon  needless  recourse  to  professional  assistance  and 
advice,  in  regard  to  matters  which  the  assignee  should  proceed  to 
adjust  promptly,  according  to  his  own  judgment  and  the  exiger.cies 
of  the  particular  case. 

In  case  the  assignee  appointed  by  the  court  be  removed  by  the 
creditors  at  the  first  meeting,  probably  but  one-half  or  three-fourths 
of  the  foregoing  suggested  commissions  should  be  allowed  him  in 
the  discretion  of  the  court,  and  one-fourth  thereof  to  the  substi- 
tuted assignee  on  the  moneys  received  by  him  fi'om  his  predecessor. 
Some  equitable  apportionment  to  prevent  duplication  of  charges 
in  this  respect  should,  at  all  events,  be  adopted.  The  amount  of 
counsel  fees  to  the  petitioning  creditor  and  the  bankrupt's  solicitor 
shoidd  also  be  definitely  determined.  It  is  reasonable  that  the 
creditor  who  institutes  proceedings  for  the  common  benefit,  should 
not  be  charged  with  the  entire  expense  necessarily  preliminarily 
incurred,  but  the  abuse  of  the  application  of  this  principle  calls  for 
an  arbitrary  determination  of  the  amount.  In  ordinary  cases  of 
involuntary  bankruptcy,  a  docket  fee  of  twenty-five  dollars,  and 
in  extraordinary  cases  (to  be  determined  by  the  certificate  of  the 
district  judge  to  that  effect),  a  docket  fee  of  fifty  dollars  should 
probably  be  allowed  out  of  the  estate  to  the  counsel  of  the  peti- 
tioning creditor.  Similar  fees  might  be  allowed  the  solicitor  of 
the  bankrupt,  but  whatever  may  be  the  amount  fixed  upon,  in  no 
cases  should  additional  allowances  be  made  out  of  the  estate. 

The  present  act  could  also  be  advantageously  amended  in  regard 
to  the  provisions  aa  to  calling  meetings  of  creditors  for  distribution 
of  the  est-ate  and  the  method  of  declaring  dividends.  After  the 
expiration  of  three  months  from  the  first  meeting  of  creditors, 
upon  the  written  application  of  any  creditor  to  an  amount  exceed- 
ing three  hundred  dollars,  the  register  should  be  expressly  em- 
powered to  require  the  assignee  to  call  a  meeting  of  creditors  and 
to  make  report  of  the  condition  of  the  estate.     If  at  such  meeting, 
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in  the  opinion  of  the  register,  a  dividend  eqnal  to  or  exceeding 
five  per  cent,  could  be  properly  declared,  or  as  much  greater  as 
in  his  opinion  (his  determination  to  be  subject  of  course  to  excep- 
tions) the  amount  collected  will  warrant,  it  shall  be  his  duty  to 
declare  said  dividend  accordingly,  the  payment  of  the  s^me  to  be 
suspended  as  to  disputed  claims.  This  is  partly  provided  for  in 
the  XIX  General  Order,  but  the  method  just  suggested  would  give 
any  one  of  the  creditors  an  additional  opportunity  to  speed  the 
proceedings. 

It  will  be  seen  that  the  foregoing  suggestions  do  not  contemplate 
any  essential  change  in  the  principles  embodied  in  the  present 
act.  Of  their  justice  and  wisdom  none  can  reasonably  complain. 
Indeed  the  main  objects  of  such  a  law,  being  as  well  the  prevention 
of  the  receipt  by  a  favored  creditor  of  the  whole  of  the  debtor's 
estate,  if  his  claim  be  equal  thereto  (as  in  the  absence  of  a  bank- 
rupt act  is  the  result  in  most  of  the  states),  as  the  manifold  fraud- 
ulent dispositions  of  property,  which  cannot  be  effectually  avoided 
by  the  judicial  tribunals  of  the  respective  states,  commend  them- 
selves as  most  equitable  and  desirable  to  be  accomplished  ;  but  the 
unsatisfactory  administration  of  the  law,  the  theoretical  equality 
of  distribution  contemplated,  practically  exemplifying  itself  in  an 
utter  dissipation  of  estates  in  charges  and  expenses,  has  so  ex- 
hausted the  patience  of  the  mercantile  community,  that  the  rele- 
gation of  the  whole  subject  of  insolvency  to  its  former  condition, 
is  coming  to  be  considered  a  lesser  evil  than  that  which  results 
from  the  present  system.  It  is  feared  that  unless  some  plan  be 
devised  to  correct  its  abuses.  Congress,  influenced  by  the  strong 
popular  feeling  on  the  subject,  will  hastily  and  improvidently  repeal 
the  present  act. 

The  injustice  of  the  former  condition  of  things  will  then  at  once 
be  tenfold  more  apparent  than  before  the  enactment,  and  in  a  few 
years  would  doubtless  necessitate  the  passage  of  another  law ;  but 
the  inexpediency  of  such  a  course  is  plainly  obvious.  What  is 
needed  is  economy  and  promptness  of  settlement. 

An  appreciable  dividend,  and  that  without  delay,  is  what  the 
creditor  demands,  and  what,  in  most  cases,  he  should  receive. 

The  foregoing  observations  are  the  result  of  considerable  ex- 
perience, and  information  derived  from  creditors  and  officials. 
They  are  respectfully  submitted  for  the  consideration  of  mer- 
chants especially,  with  the  hope,  at  least,  that  such  an  interest 
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may  be  awakened  in  the  matter,  ss  will  by  these  or  some  other 
measures,  rescue  a  law,  just  and  beneficent  in  its  principles,  from 
the  disastrous  results  of  its  inefficient  methods  of  administration. 

The  advantages  proposed  to  be  gained  by  the  amendments  sug- 
gested are,  in  brief,  the  insuring  a  greater  impartiality  and  inde- 
pendence of  action  of  the  assistant  judicial  officers ;  the  dispensing 
with  the  unnecessary  and  extraordinary  charges  now  incurred  during 
a  period  in  which  all  interests  imperatively  call  for  immediate 
action,  instead  of  most  expensive  and  wasteful  inactivity;  a 
reasonably  definite  determination  of  the  amount  of  legal  expenses, 
and  an  opportunity  to  creditors  and  debtor  amicably  to  adjust 
settlements,  undisturbed  by  the  dictation  of  mercenary  malcontents 
and  free  from  the  trammels  of  official  forms.  J.  M. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Michigan. 

THE  EAST  SAGINAW  STREET  RAILWAY  CO.  v.  AUGUST  BOHN, 
SUING  BY  HIS  NEXT  FRIEND. 

It  is  the  duty  of  a  street  railway  company  to  provide  vehicles  which  insure 
security  to  their  passengers,  and  not  to  suffer  them  to  occupy  unsafe  places  upon 
such  vehicles. 

If  this  duty  is  neglected  and  a  passenger  is  injured,  he  cannot  recover  damages 
of  the  company  if  his  own  neglect  of  the  duty  of  self-preservation  contributed  to 
the  injury. 

But  duty  can  only  be  predicated  of  one  who  has  capacity  to  understand  and 
ability  to  perform  it.  Therefore,  a  child  not  of  an  age  or  discretion  to  understand 
the  danger  in  riding  upon  the  front  platform  of  a  street  car,  cannot  be  charged 
with  negligence  in  so  doing. 

Parents  have  a  right  to  assume  that  street  railway  companies  furnish  convey- 
ances which  are  reasonably  safe,  and  have  regulations  which  preclude  persons 
riding  in  unsafe  places  upon  them.  They  cannot,  therefore,  be  charged  with  neg- 
ligence in  permitting  their  children  to  ride  on  the  street  cars  without  escort  if  the 
company  consent  so  to  receive  them. 

While  a  street  railway  company  would  not  be  liable  to  a  person  of  suitable  dis- 
cretion who,  being  wametfof  the  danger  in  riding  upon  the  front  platform  of  the 
CAr,  should  persist  in  doing  so,  yet  in  the  case  of  a  person  lacking  such  discretion, 
and  to  whom  consequently  negligence  could  not  be  imputed,  it  would  be  the  duty 
of  the  company  not  to  stop  with  a  warning,  but  to  compel  such  person  to  occupy 
the  proper  place  in  the  car. 

A  child  four  and  a  half  years  of  age  took  a  street  car  with  his  brother  eight 
years  older,  and  both  sat  down  on  the  front  platform  with  their  feet  on  the  step. 
The  conductor  took  the  fare  and  says  he  told  the  boys  to  go  into'the  car ;  but  this 
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was  denied.  There  was  no  other  interference  with  their  riding  there.  The 
yoangcr  boy  in  some  way  not  explained  got  off  the  car  when  in  motion,  and  was 
run  over.     Held : 

1.  That  the  parent  was  not  guilty  of  negligence  in  permitting  the  children  to 
take  the  cars  alone. 

2.  That  negligence  was  not  imputable  to  the  younger  boy. 

3.  That  it  was  not  imputable  to  the  older  boy  unless  he  was  of  an  age  and  dis- 
cretion to  understand  the  danger,  and  also  the  difficulty  of  protecting  both  himself 
and  his  brother  against  it. 

4.  That  negligence  was  imputable  to  the  railway  company  in  permitting  the 
boys  thus  to  ride. 

CooLBY,  J. — The  suit  in  the  court  below  was  brought  against 
the  railway  company  on  behalf  of  August  Bohn,  an  infant,  to  re- 
cover damages  for  an  injury  done  to  him  by  one  of  the  cars  of  the 
company,  and,  as  was  claimed,  through  the  negligence  of  its  ser- 
vants. The  declaration  avers  that  on  the  4th  day  of  August 
1869,  the  railway  company  was  a  carrier  of  passengers  by  cars 
drawn  by  horses  over  its  track  laid  down  in  certain  streets  in  the 
city  of  East  Saginaw,  and  to  a  certain  point  in  South  Saginaw, 
which  cars  as  well  as  the  persons  who  should  become  passengers 
upon  said  railway  were  under  the  power,  control  and  management 
of  certain  servants  of  said  company ;  that  the  plaintiff"  being  then 
an  infant  of  the  age  of  four  years,  became  a  passenger  on  one  of 
said  cars  with  the  permission  and  consent  of  defendant;  that  he 
entered  upon  the  front  end  of  said  car,  and  finding  the  door  thereof 
closet!  and  the  way  thereto  barred  and  obstructed  by  trunks,  boxes 
of  merchandise  and  other  freight,  he,  the  said  plaintiff",  with  the 
consent  and  permission  of  said  defendant,  was  seated  upon  the 
platform  of  said  car  with  other  passengers  then  and  there  being 
carried  by  said  defendant,  and  under  the  care,  charge  and  direction 
of  said  defendant,  and  in  that  position  started  upon  his  journey 
from  a  point  where  Genesee  street  crosses  said  track  to  another 
point  opposite  Darmstatter's  brewery;  that  while  so  seated  the 
driver  of  said  car,  being  then  and  there  a  servant  of  said  defend- 
ant, and  having  the  care  and  control  of  such  passengers,  occupied 
a  part  of  such  platform,  and  the  conductor  of  said  car,  being  then 
and  there  also  a  servant  of  said  defendant  and  having  the  care, 
control  and  management  of  said  car^  and  all  persons  thereon  or 
about  said  car,  opened  said  door  from  the  inside  thereof,  and  col- 
lected the  fare  of  the  passengers  upon  said  platform,  and  then  re- 
turned to  the  inside  of  said  car  and  closed  the  door  thereof.  And 
plaintiff^  avers  that  the  said  defendant  then  and  there  carelessly. 
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negligently  and  wantonly  consented,  permitted  and  required  the 
said  plaintiff,  while  so  being  transported  as  aforesaid,  to  pursue 
his  said  journey  upon  the  said  platform  in  a  careless,  unsafe, 
dangerous  and  exposed  situation ;  that  before  the  car  reached  the 
end  of  plaintiflTs  said  journey,  he,  the  plaintiff,  while  using  all 
due  care,  diligence  and  caution,  was  thrown  violently  to  the  ground 
by  the  motion  of  said  car,  in  such  a  manner  that  the  wheels  of  said 
car  passed  over  his  left  leg,  and  broke  and  injured  it  in  such  a 
manner  that  amputation  thereof  became  necessary  to  save  the  life 
of  said  plaintiff. 

On  the  trial  it  was  not  disputed  that  'an  injury  occurred  to  the 
plaintiff  in  the  manner  and  of  the  nature  alleged,  and  the  questions 
raised  were  whether  the  servants  of  the  defendant  were  guilty  of 
negligence  contributing  to  the  injury,  and  if  so,  then  whether  the 
plaintiff  or  those  in  whose  charge  he  was  in  fact  or  in  law  were 
not  also  guilty  of  contributory  negligence  of  a  nature  and  degree 
which  would  preclude  recovery.  To  understand  the  legal  questions 
it  may  be  advisable  to  present  the  several  accounts  of  the  trans- 
action given  by  the  plaintiff's  brother,  who  was  with  him  at  the 
time,  the  plaintiff  himself  being  too  young  to  be  sworn,  and  the 
conductor  of  the  car  and  one  passenger.  The  driver  was  not 
sworn. 

The  brother,  Henry  Bohn,  testified  that  at  the  time  of  the 
injury  he  was  about  twelve  years  and  six  months  old,  and  the 
plaintiff  four  years  and  five  months ;  that  about  eleven  o'clock  in 
the  forenoon  his  mother  sent  him  with  a  jug  to  a  store  after  a 
gallon  of  vinegar  ;  the  distance  appears  to  have  been  about  a  mile ; 
the  plaintiff  wanted  to  go  along,  and  was  at  first  refused  per- 
mission, but  the  mother  afterwards  consented,  and  told  the  witness 
that  they  should  walk  down  but  might  take  a  street  car  back,  and 
gave  him  money  to  pay  the  fare  ;  they  went  accordingly  and  got  the 
vinegar,  and  returning  took  a  street  car,  which,  however,  was  found 
to  be  going  only  a  part  of  the  distance,  and  they  were  obliged  to 
get  out  and  wait  for  another.  When  the  second  car  came  along, 
they  got  upon  the  front  platform  ;  there  was  a  lot  of  boxes  there 
piled  up,  with  trunks  on  top  of  them  half  way  to  the  top  of 
the  door ;  the  driver  was  on  the  platform  and  a  Mr.  Randall ;  the 
boys  sat  down  on  the  platform  with  their  feet  on  the  steps,  and 
the  witness  held  the  jug  between  his  legs ;  after  the  c^r  started 
ihe  conductor  came  out  to  take  the  fare ;  he  put  his  hand  on  the 
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shoulder  of  the  witness,  who  looked  up  and  seeing  what  was 
wanted,  paid  him  six  cents,  then  the  conductor  told  the  driver  to 
let  the  boys  oflF  at  the  brewery,  and  then  went  back  into  the  car 
and  shut  the  door ;  he  said  nothing  more,  and  quitted  the  car 
right  afterwards ;  before  they  got  to  the  brewery,  plaintiff  stood 
up  to  see  if  they  were  near  home,  and  just  as  he  went  to  sit  down 
the  jarring  of  the  car  tore  away  the  hand  of  witness  from  plain- 
tiff; witness  was  not  looking  at  plaintiff  at  the  time,  and  when  he 
looked  around  he  was  gone ;  the  driver  asked  him  if  his  brother 
fell  off,  and  witness  replied  yes ;  the  driver  hit  his  horses  and 
went  right  on ;  witness  asked  him  to  stop  but  he  did  not,  and 
witness  then  picked  up  the  jug  and  jumped  off,  and  found  his 
brother  had  been  run  over  and  one  leg  crushed. 

The  evidence  of  the  conductor  differs  from  that  of  this  witness 
in  several  important  particulars.  He  denies  that  the  front  plat- 
form of  the  car  was  occupied  by  boxes  or  trunks,  though  he  says 
there  was  a  basket  standing  there,  and  he  also  says  that  when  he 
went  out  on  the  platform  and  took  the  fare  from  the  older  boy  he 
told  them  to  come  into  the  car.  Randall,  the  passenger,  who  was 
on  the  platform  with  wie  boys,  corroborates  the  conductor  as  to  the 
absence  of  boxes  or  trunks.  He  also  claims  to  have  been  looking 
at  the  little  boy  at  the  time  of  the  occurrence,  and  testifies  that 
he  jumped  off,  and  that  when  the  older  boy  asked  the  driver  to 
stop  and  let  him  off,  he  checked  the  speed  of  his  horses,  though 
he  did  not  stop. 

This  is  perhaps  a  suflBcient  statement  of  evidence  given  to 
answer  the  purpose  of  presenting  the  legal  points.  The  defence 
insisted  that  the  allegation  in  the  declaration  that  the  plaintiff 
when  he  entered  upon  the  platform  found  the  door  closed  and  ob- 
structed by  boxes,  &c.,  and  seated  himself  on  the  platform  with 
permission  of  the  company,  &c.,  was  material  and  must  be  proved. 
The  defence  also  claimed  and  requested  the  judge  to  charge  the 
jury,  that  if  the  plaintiff  on  the  occasion  in  question  rode  upon 
the  car  with  the  knowledge  and  permission  of  his  mother,  she 
knowing  that  he  was  attended  by  no  other  person  than  his  brother, 
a  youth  of  the  age  of  twelve  or  thirteen,  and  that  plaintiff  fell 
off  or  jumped  from  the  cars  voluntarily,  or  from  a  want  of  dis- 
cretion and  because  he  was  not  properly  guarded  by  his  attendant, 
he  was  npt  entitled  to  recover.  Also,  that  if  the  plaintiff  before 
the  accident  was  seated  on  the  platform  of  the  car  with  his  feet 
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on  the  step  and  some  means  of  holding  himself  in  his  seat  by 
his  hands,  and  that  he  was  in  company  with  an  older  brother 
capable  of  exercising  a  reasonable  discretion  for  the  plaintiflTs 
safety,  and  that  he  was  safe  while  thas  sitting  from  being  thrown 
off  the  car  by  its  motion,  the  defendant's  servants  in  chargg  of  the 
car  were  not  required  to  exercise  care  or  oversight  to  prevent  the 
plaintiff  from  voluntarily  changing  his  position,  and  thereby  ex- 
posing himself  to  be  jostled  off  the  car,  or  from  attempting  with 
childish  indiscretion  to  get  off  the  car  while  in  motion.  Also,  that 
if  from  the  plaintiff's  evidence  it  is  doubtful  whether  the  plain- 
tiff jumped  off  or  fell  off  from  the  car,  the  plaintiff  could  not 
recover.  Also,  that  if  there  were  seats  inside  the  car,  and  plain- 
tiff was  seated  on  the  platform  by  his  brother  with  the  intention 
to  ride  there  to  their  destination,  and  was  told  by  the  conductor  to 
come  in  and  did  not,  and  the  accident  would  not  have  occurred  if 
they  had  been  in  the  car,  the  plaintiff  could  not  recover.  These 
requests  and  others  of  like  nature  were  refused. 

The  requests  in  effect  assumed  that  if  the  older  of  the  two  boys 
was  wanting  in  discretion  for  the  protection  of  himself  and  his 
brother,  it  was  negligence  in  the  mother  to  permit  the  plaintiff  to 
go  upon  the  cars  without  other  attendance  ;  and  if  the  brother  had 
such  discretion,  then  it  was  negligence  in  him  to  seat  himself  and 
the  plaintiff  on  the  platform  as  he  did ;  and  in  either  case  the 
defendant  would  be  excused  from  legal  responsibility  for  the  neg- 
ligence imputed  to  them  because  the  injury  resulted  from  the 
concurrent  negligence  of  the  mother  or  brother  who  for  the  time 
must  be  regarded  as  occupying  the  position  of  guardian  for  the 
plaintiff,  and  whose  negligence,  therefore,  was  in  law  imputable  to 
the  plaintiff  himself. 

If  the  railway  company  at  the  time  had  been  under  no  obliga- 
tion of  care  or  responsibility  for  the  plaintiff  as  a  passenger  upon 
their  cars,  the  question  of  liability  would  be  very  different  from 
the  one  now  presented.  But  this  company  hold  themselves  out  as 
carriers  of  passengers  for  all  who  may  come,  and  provide  vehicles 
which  promise  reasonable  protection  and  security  to  those  who 
commit  themselves  to  their  care  and  custody  for  the  purpose  of 
carriage.  They  do  not  reject  a  child  because  he  is  young  and 
wanting  in  discretion,  or  a  person  weak  or  demented,  or  one  physi- 
cally incapable  of  self-protection  against  the  accidents  which  might 
result  from  careless  management.     This  mode  of  transit,  on  the 
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Other  hand,  is  supposed  to  be  specially  adapted  to  the  needs  of 
those  classes  of  community  whose  physical  strength  and  capacity 
is  least,  or  whose  limited  means  put  the  more  expensive  modes  of 
conveyance  beyond  their  reach.  It  is  unquestionably  a  great  con- 
venience to  men  of  business,  in  the  ready  facilities  it  affords  for 
pas3ing  from  place  to  place  in  response  to  business  calls,  but  it  is 
not  less  so  to  the  poor  laborer  employed  at  a  distance  from  his 
home,  or  to  the  pupil  residing  a  long  way  from  his  place  of  instruc- 
tion, or  to  the  child  whose  parents'  necessities  compel  his  being 
sent  upon  errands,  or  to  the  &milies  of  laboring  men  who  by 
means  thereof  are  enabled  to  enjoy  occasional  holidays  in  the  pub- 
lic parks,  or  in  forests  or  open  fields,  which  otherwise  would  only 
be  accessible  to  them  at  an  expense  beyond  their  means.  All  these 
classes  quite  as  much,  at  least,  as  those  whose  circumstances  make 
them  more  independent,  are  invited  by  the  railway  company  to 
take  passage  upon  their  cars ;  and  it  cannot  be  held  that  a  parent 
is  guilty  of  negligence  in  permitting  a  child  who  lacks  the  judg- 
ment and  discretion  of  an  adult  person  to  accept  the  invitation, 
unless  the  car  would  be  to  the  child  a  dangerous  conveyance  not- 
withstalffiing  any  oversight  the  company  may  reasonably  be  ex- 
pected to  provide.  If  it  is  thus  dangerous  the  question  may  be  a 
serious  one,  whether  it  may  not  become  the  duty  of  the  legislature 
out  of  regard  to  human  life  to  prohibit  by  law  the  reception  upon 
the  cars  of  such  children  unless  attended  by  parents  or  guardians. 
Such  a  prohibition  would  go  far  towards  striking  a  fatal  blow  at 
the  profits  of  these  companies,  inasmuch  as  the  use  of  their  cars 
by  the  poorer  classes  of  community  would  to  a  great  extent  be 
precluded,  if  escort  for  children  must  always  be  provided. 

The  privileges  of  these  railway  companies  are  conferred  by  the 
state,  and  it  is  assumed  in  granting  them  that  the  mode  of  con- 
veyance they  provide  is  not  only  convenient  but  is  reasonably  safe. 
1  he  state  would  never  grant  the  corporate  privileges  on  any  other 
supposition,  nor  would  it  permit  the  use  of  the  public  streets  by 
persons  holding  themselves  out  as  common  carriers  of  passengers 
whose  means  of  transportation  make  their  invitation  to  a  passen- 
ger to  take  conveyance  with  them,  an  invitation  to  danger  and 
possible  mutilation  and  death.  A  railway  company,  for  instance, 
who  should  propose  to  carry  passengers  upon  an  open  platform 
without  seats,  would  not  only,  in  consideration  of  the  danger  at- 
tending that  mode  of  conveyance,  be  denied  special  privileges  in 
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the  streets  for  tffeir  vehicles,  but  it  would  become  the  duty  of  the 
authorities,  from  a  proper  regard  to  the  lives  and  limbs  of  its  citi- 
zens, to  prohibit  such  a  constant  and  dangerous  temptation  as  such 
vehicles  might  prove  to  thoughtless  or  foolhardy  persons.  It  is 
not  the  policy  of  the  law  to  permit  even  the  most  mature  and 
capable  persons  to  run  recklessly  or  unnecessarily  into  danger ; 
but  from  the  highest  considerations  of  the  public  good  it  seeks  to 
protect  every  individual  citizen  not  only  against  assaults  an<l 
wrongs  at  the  hands  of  others,  but  also  against  the  risks  that  might 
spring  from  his  own  folly  or  rashness.  The  law  does  not  content 
itself  with  denying  him  a  remedy  against  other  persons  where 
through  their  concurring  negligence  he  has  suffered  an  injury,  but 
it  seeks  to  lessen  the  probabilities  of  negligent  injuries  by  precau- 
tions which  those  likely  to  suffer  them  are  required  to  observe. 
Our  general  incorporation  acts,  and  especially  those  relating  to 
railways,  contain  many  such  regulations. 

If  public  poliljy  would  forbid  the  use  of  open  and  unseated 
vehicles  for  the  transportation  of  passengers,  then  we  are  war- 
ranted in  saying  that  the  railway  company  when  they  suffer  their 
passengers  to  ride  upon  the  platform  of  their  cars,  which  are  in 
like  manner  though  perhaps  not  to  the  same  extent  dangerous,  are 
guilty  of  violating  a  wholesome  rule  of  public  policy,  and  of  a 
disregard  of  their  duty  to  the  community  from  which  they  receive 
their  privileges.  They  may  nevertheless  permit  this  in  a  great 
many  cases  without  incurring  pecuniary  responsibility,  because 
the  persons  suffered  thus  to  ride  are  equally  with  themselves  guilty 
of  a  violation  of  duty,  and  where  the  concurrent  neglect  of  the 
two  results  in  an  injury,  the  law  will  not  suffer  the  injured  party 
to  recover  from  the  other,  because  to  do  so  would  give  him  com- 
pensation for  his  own  default,  and  remove  an  important  security 
against  the  like  defaults  in  the  future. 

But  duty  can  only  be  predicated  of  one  who  has  capacity  to 
understand  and  ability  to  perform  it.  If  the  owner  of  a  vehicle 
which  it  was  dangerous  to  ride  upon  should  invite  a  person  as 
capable  of  understanding  the  danger  as  himself,  to  take  passage 
with  him,  the  latter,  if  he  should  accept  the  invitation  and  be 
injured,  would  have  no  remedy,  because  of  his  neglect  of  the  duty 
of  self-protection.  But  if  children  under  the  age  of  discretion 
to  understand  the  danger  should  be  invited  into  it  in  like  manner, 
the  carrier  could  plead  no  exemptions,  because  upon  the  child  no 
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such  duty  could  rest  in  such  a  case,  and  the  law  would  not  be  em- 
barrassed with  difficulty  in  fixing  the  responsibility  where  alone  it 
should  rest.  If  the  proper  guardian  of  the  child  should  be  present 
and  consent,  the  carrier  might  perhaps  be  relieyed  of  his  respon- 
sibility, but  this  would  not  be  because  he  was  justified  by  the  con- 
sent, but  because,  with  fault  on  both  sides,  the  law  will  not  under 
take  the  task  of  justly  apportioning  the  consequences  according 
to  the  culpability. 

A  railway  car,  however,  is  not  supposed  to  be  a  dangerous 
vehicle  of  conveyance  to  those  who  take  it.  It  is  a  covered  con- 
veyance, provided  with  doors  and  seats,  and  passengers  are  ex- 
pected to  occupy  the  seats.  A  mother  who  consents  to  her  infant 
children  going  upon  the  cars,  is  supposed  to  know  that  it  is  a 
reasonably  safe  conveyance.  She  may  also  be  supposed  to  know 
that  the  proprietors  have  regulations  which  preclude  persons  riding 
in  unsafe  positions  upon  it,  and  that  the  persons  in  charge  have 
authority  to  enforce  these  regulations.  She  will,  therefore,  with 
reason  expect  that  her  children,  if  they  lack  judgment  to  decide 
for  themselves  what  the  dangerous  positions  are,  will  be  warned 
and  kept  out  of  them  by  the  authority  of  those  in  charge.  Under 
such  circumstances,  the  mother  may,  with  the  utmost  confidence, 
intrust  her  children  to  the  street  car,  on  the  supposition  that 
instead  of  sending  them  into  unusual  dangers,  she  has  actually 
placed  thom  where  they  will  be  safer  than  upon  the  public  streets 
on  foot.  She  can  consequently  be  guilty  of  no  negligence  in  per- 
mitting them  to  take  the  cars  by  themselves,  if  they  have  reached 
an  age  which  would  justify  their  being  suffered  in  the  public  streets, 
and  the  railway  company  have  no  regulations  which  will  preclude 
their  being  received  thus  unattended.  If  they  are  unsuitable  per- 
sons to  receive  and  convey  without  a  guardian,  the  company  might 
doubtless  refuse  to  receive  them,  but  consenting  to  receive  them  as 
passengers,  it  would  become  their  duty  to  give  all  reasonable  care 
and  make  reasonable  provision  for  their  Hufety. 

That  the  duty  of  the  railway  company  not  to  permit  persons  to 
ride  in  unsafe  places  on  their  cars  is  the  same,  and  rests  upon  the 
same  reasons,  with  their  duty  not  to  make  use  of  vehicles  wholly 
unsafe,  appears  to  me  entirely  clear.  There  are  without  doubt 
some  limitations  upon  that  duty,  growing  out  of  the  manner  in 
which  their  business  is  usually  and  properly  conducted,  but  it  does 
not  become  necessary  to  consider  those  limitations  at  any  length, 
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in  the  present  case.  Such  carriers  could  not  in  reason  be  required 
to  be  insurers  of  their  passengers  against  all  dangers,  nor,  per- 
haps, to  employ  a  person  to  keep  watch  upon  their  passengers,  to 
protect  them  against  dangers  resulting  from  their  own  folly  or 
neglect.  Perhaps  it  is  admissible  that  the  driver"  should  be  also 
conductor,  in  which  case  he  could  not  be  expected  to  watch 
against  persons  falling  off  the  rear  platform  or  crawling  out  of  the 
window.  If  however,  it  was  dangerous  for  passengers  to  stand  or 
sit  on  the  front  platform  where  the  driver  himself  would  be,  it 
would  not  only  be  his  right  and  duty  to  notify  any  who  might 
occupy  it  of  the  danger,  but  if  they  were  of  an  age  not  to  be 
likely  to  understand  the  risk  or  able  to  judge  for  themselves,  or  if 
he  knew  them  to  be  insane  or  otherwise  unable  to  exercise  discre- 
tion, the  duty  would  not  be  fully  performed  without  an  enforce- 
ment of  proper  regulations  to  compel  their  occupying  positions  less 
exposed. 

The  conductor  in  this  case  claims  to  have  performed  his  duty 
when  he  directed  the  boys  to  go  into  the  car.  Henry  Bohn 
denies  that  he  was  so  told ;  but  we  may  safely  believe  the  conductor 
without  charging  the  boy  with  intentional  misstatement,  as  the 
noise  of  the  car  is  always  considerable,  and  the  conductor  does  not 
seem  to  have  taken  any  pains  to  see  that  his  direction  was  obeyed 
or  even  understood.  It  is  quite  possible  it  was  not  heard  at  all. 
Assuming  that  it  was,  the  question  remains  whether  by  giving  it 
the  conductor  performed  his  full  duty.  I  think  he  did  not,  unless  the 
oldest  boy  was  of  an  age  and  discretion  to  justify  his  being  allowed 
to  act  and  judge  both  for  himself  and  for  his  brother,  and  to  take 
upon  himself  all  consequences.  If  he  had  not  reached  such 
an  age  and  discretion,  the  conductor's  duty  did  not  stop  with  the 
warning,  but  the  warning  should  have  been  an  order,  and  either 
he  or  the  driver  should  have  compelled  obedience. 

lu  judging  of  the  measure  of  responsibility  to  which  the  older 
boy  should  be  held,  something  more  must  be  considered  than 
merely  his  age.  Some  dangers  the  youngest  persons  shrink  from 
instinctively,  while  an  appreciation  of  others  only  comes  from  ex- 
tended observation  and  experience.  A  child  of  four  will  shudder 
at  the  proximity  of  a  precipice  when  one  of  thirteen  to  whoso 
knowledge  an  injury  from  careless  riding  upon  a  street  car  has 
never  come,  will  not  anticipate  danger  from  anything  apparently 
so  safe.  It  is  within  the  pbservation  of  all  travellers  and  all  per 
Vol.  XXI.— 49 
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sons  haying  the  management  of  railway  trains,  that  boys  of  from 
eight  to  fourteen  years  of  age  are  much  more  ready  to  place  them- 
selves in  exposed  positions  upon  cars,  and  to  jump  off  and  on 
recklessly,  than  are  persons  of  mature  years.  It  is  not  necessarily 
to  be  assumed  that  they  purpose  subjecting  themselves  to  danger, 
but  they  lack  the  experience  and  observation  which  teach  the 
danger,  and  without  which  a  man  in  the  full  maturity  of  his  in- 
tellect might  bo  guilty  of  a  recklessness  equal  to  theirs.  At  that 
period  of  life,  too,  the  childish  impulses  and  propensities  are  as 
strong  and  as  active  as  ever,  and  if  notified  of  a  danger  the^ 
cannot  be  expected  to  keep  a  consciousness  of  it  present  to  the 
mind,  or  to  observe  that  watchful  ward  against  it  which  would  be 
looked  for  in  an  older  person.  It  would  be  unreasonable  and 
cruel  in  the  extreme  to  hold  such  a  child  responsible  for  a  prudenci 
and  foresight  beyond  his  years,  and  for  a  perception  and  compre- 
hension of  dangers  which  are  only  learned  by  experience  or  by 
observation  and  reflection. 

Assuming,  however,  that  a  child  has  reached  an  age  to  be  pro- 
perly intrusted  with  the  direction  of  his  own  actions,  it  does  not 
follow  that  he  is  fit  to  take  upon  himself  authority  over  the  actions 
of  others.  A  child  of  twelve  might  ride  with  entire  safety  in  a 
position  where,  though  exposed  to  danger,  his  strength  and  agility 
would  be  sufficient  for  his  protection,  but  where  it  would  be  quite 
out  of  his  power  to  render  much  assistance  in  the  protection  of  a 
helpless  person.  If  under  such  circumstances  he  should  expose 
himself  only  and  suffer  an  injury,  it  might  fairly  be  charged  to 
his  own  folly  ;  but  if  he  should  expose  a  younger  child  intrusted 
to  his  care,  any  other  person  in  a  position  of  authority  over  him, 
would  justly  be  held  highly  blamable  if  he  did  not  interfere.  To 
protect  another,  agility  and  strength  may  not  be  sufficient,  but  he 
must  have  judgment,  foresight  and  constant  watchfulness,  so  as  to 
anticipate  possible  dangers,  and  be  prepared  with  his  assistance 
however  unexpectedly  the  perils  may  come.  He  must  have  his 
boyish  propensities  under  control,  so  as  not  to  let  his  curiosity,  or 
anything  else,  throw  him  for  a  moment  off  his  guard.  The  degree 
of  watchfulness  and  prudence  required  would  of  course  be  pro- 
portioned to  the  nature  and  degree  of  the  danger,  but  it  may  be 
laid  down  as  an  axiom  that  whatever  is  beyond  the  ordinary  judg- 
ment and  discretion  of  such  a  child,  cannot  reasonably  be  required 
of  him,  and  consequently  his  failure  to  perform  it  cannot  be  treated 
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as  neglect  of  duty.  The  measure  of  reasonable  discretion  must 
be  the  measure  of  duty  in  such  a  case. 

Whether,  the  older  boy  in  this  case  had  reached  an  age  at  which 
it  could  be  said  he  ought  to  have  understood  the  danger  and  to 
have  kept  his  brother  from  it,  was  the  question  really  at  issue. 
His  watchfulness  was  found  in  fact  to  be  equal  to.his  own  protection, 
but  though  he  kept  his  brother  by  his  side  and  his  hand  upon  him, 
It  was  not  equal  to  the  protection  of  both.  It  may  safely  be  as- 
sumed of  such  a  boy  that  he  would  not  appreciate  the  diflSculty  of 
protecting  another  where  he  could  protect  himself  as  a  person  more 
mature  and  of  more  experience  would  be  likely  to  do,  and  this  fact 
the  conductor  and  the  driver  were  bound  to  understand  and  to  act 
upon.  They  were  bound  to  know  that  they  were  carrying  the 
plaintiff  in  an  exposed  place  without  suitable  protection,  and  their 
neglect  of  duty  was  very  obvious  and  gross  in  permitting  it.  We 
cannot  say  that  the  brother  was  guilty  of  a  like  default. 

There  are  doubtless  some  children  even  of  this  tender  age  who 
show  a  prudence  and  thoughtfulness,  and  an  ability  to  guard  against 
dangers,  commonly  l)elonging  to  riper  years,  and  it  may  therefore 
be  urged  that  the  judge  erred  in  not  submitting  more  distinctly  to 
the  jury  the  question  of  the  actual  discretion  and  judgment  of  this 
boy.  Such  cases,  however,  are  purely  exceptional.  They  are 
commonly  cases  of  premature  maturity,  brought  about  by  want, 
or  by  the  absence  of  suitable  protection,  and  the  consequent  neces- 
sity for  self-protection  against  rough  treatment  at  the  hands  of 
others.  It  was  not  claimed  that  this  case  was  exceptional,  and  we 
discover  no  evidence  in  the  record  to  show  it  unless  proof  that  the 
boy  had  been  in  the  habit  of  riding  on  the  cars  could  be  said  to 
have  that  tendency.  That  experience,  unless  he  had  known  of 
accidents  from  riding  in  exposed  places  on  the  car,  would  be  quite 
as  likely  to  lead  him  into  a  false  security  as  to  disclose  to  him  the 
dangers,  and  consequently,  standing  alone,  nothing  could  be  predi- 
cated upon  it.  The  judge  and  the  jury,  I  think,  had  the  right  to 
assume  that  this  boy  had  the  ordinary  discretion  and  judgment  of 
boys  of  his  years,  and  no  right  to  require  of  him  any  more.  The 
judge  charged  the  jury  that  the  railway  company  were  required 
to  act  towards  the  plaintiff  in  the  situation  in  which  he  was ;  that 
is,  considering  his  age  and  capacity  and  the  fact  that  he  was  there 
with  a  brother  of  the  age  named.  They  were  not  required  to  use 
toward  him  the  same  care  and  skill  that  might  have  been  required 
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had  he  been  alone.  They  received  him  as  be  was,  attended  bj  his 
older  brother,  and  were  required  to  act  towards  him  with  that  fetct 
in  view.  The  jury,  he  said,  could  readily  see  that  possibly  less 
care  might  be  required  than  if  he  were  there  alone.  They 
received  him  and  carried  him  over  their  road,  in  connection  with 
the  dangers  of  passage,  on  that  car  with  the  older  brother,  and 
they  were  bound  to  act  towards  him  just  as  he  was  situated.  And 
J)e  further  instructed  them  that  if  the  brother  was  of  an  age  to 
have  exercised  reasonable  discretion,  and  plaintiif  was  seated  where, 
with  the  exercise  of  such  discretion  in  his  behalf,  he  could  ride 
in  safety,  plaintiff  was  not  entitled  to  recover  unless  the  injury 
resulted  wholly  from  the  negligence  of  the  company.  This  charge 
appears  to  me  all  the  defendants  had  a  right  to  demand. 

If  it  was  negligence  in  the  company  to  suffer  the  plaintiff  to 
ride  on  the  platform,  it  is  immaterial  whether  or  not  he  was  com- 
pelled to  ride  there  by  the  diflSculty  of  getting  into  the  car.  The 
action  is  for  negligence  in  carrying  him  in  an  exposed  and  danger- 
ous place  on  the  car,  and  the  negligence  was  the  same  whether  he 
was  compelled  or  only  permitted  to  ride  there.  The  culpability 
might  have  been  greater  in  the  former  case,  and  it  might  have 
been  proper  to  give  heavier  damages ;  but  the  case  is  made  out 
when  the  negligence  is  established. 

The  suggestion  that  the  plaintiff  is  not  entitled  to  recover,  if  it 
is  doubtful  how  he  got  off  the  cars,  has  no  force.  Randall,  who  was 
father-in-law  to  the  conductor,  testified  that  he  jumped  off,  but  his 
testimony  throughout  is  exceedingly  unsatisfactory,  and  I  think 
the  jury  would  have  been  well  warranted  in  concluding  that  the 
plaintiff,  in  rising  up  from  some  childish  impulse  or  reason,  was 
thrown  off  by  the  motion  of  the  car.  This  subject  was  fairly  left 
to  the  jury  on  the  evidence,  and  defendants  could  ask  no  more. 

I  find  no  error  in  the  record,  and  am  of  opinion  that  the  judg- 
ment should  be  affirmed  with  costs. 

The  other  justices  concurred. 

The  question  discussed  in  the  preceding  all  that  could  fairly  be  expected  of  one 

case — how  far  a  child  of  such  age,  as  in  his  condition,   to  escape  the  consc- 

not  to  be  entirely  capable  of  foreseeing  quences  of  such  negligence — has   long 

or  guarding  against  the  ordinary  perils  occupied  the  attention  of  the  courts  :  and 

of  trayel,  upon  the  highways,  or  upon  there  still  seems  to  remain  much  of  ap- 

railways,  is  thereby  to  be  precluded  from  parent  conflict  in  the  decisions:  Hoab, 

recovering  damages,   sustained   through  J.,  in  Wright  v.  Af,  ^  M.  Ry,^  4  Allen 

the  negligence  of  others,  provided  he  do  283.     But  we  believe,  that  much  of  this 
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apparent  conflict  in'  the  decisions  will 
disappear,  apon  a  carefal  analysis  of  the 
different  classes  of  cases  in  which  these 
questions  arise. 

1.  There  are  many  cases  where  child- 
ren, of  too  tender  age  to  be  suffered  to 
1:0  abroad  at  all,  have  accidentally  wan- 
dered away  from  home,  or  from  their  at- 
tendants, and  fallen  upon  dangers  from 
which  they  were  wholly  incompetent  to 
escape,  and  thereby  suffered  serious  dam- 
age, or  even  the  loss  of  life  ;  where  in- 
deed the  other  party  was  in  some  fault,  but 
without  any  knowledge  or  ground  of  ap- 
prehension, that  he  was  thereby  ex- 
posing such  a  helpless  child  to  peril  in 
consequence.  The  case  last  cited  was 
that  of  a  child,  only  two  years  old, 
wandering  upon  a  street  railway  track 
and  there  being  run  over  by  the  passing 
car,  driven  indeed  at  an  unlawful  rate 
of  speed.  But  if  the  driver  had  no 
knowledge  of  a  child  being  upon  the 
track,  in  time  to  arrest  the  car  before 
reaching  it,  and  no  reason  to  expect  such 
an  occurrence,  we  believe  all  the  cases 
will  concur  in  the  conclusion  to  which 
the  court  came  in  that  case,  that  no  re- 
covery could  be  had,  although  the 
learned  judge  seems  to  suppose,  that 
some  of  the  cases  had  adopted  views  in 
conflict  with  those  of  that  court.  This 
class  of  cases  may  be  designated  for 
convenience,  as  that  where  the  child  is 
found  in  a  place,  where  he  had  no  right 
to  be,  and  where  there  was  no  antecedent 
reason  to  expect  he  would  come,  and 
where  the  injury  was  inflicted  before  the 
other  party  had  any  knowledge  or  ex- 
pectation that  he  was  in  peril.  In  this 
claits  of  cases  the  primary  and  chief 
fault  lies  at  the  door  of  those  who  have 
the  child  in  charge,  and  there  can  be  no 
recovery,  unless  in  excepted  cases  here- 
after noticed.  This  class  of  cases  is  con- 
siderably numerous,  but  need  not  bo 
further  specified.  Hartfield  v.  Roper ,  21 
Wend.  615,  and  other  cases  in  that  state 
scera  to  go  on  this  ground,  as  do  also 
Singleton  v.  Eastern  Counties  Ry.,  7  C. 


B.  N.  S.  287,  where  a  child  three  and  a 
half  years  old  was  injured  by  a  passing 
train,  and  Hughes  y.MacJie,  2  U.  &  C.744. 

2.  There  is  another  class  of  cases, 
more  numerous  probably,  where  the 
child  is  very  young  and  by  no  means 
fully  competent  to  guard  against  all  the 
perils  of  the  way,  but  where  neverthe- 
less he  is  properly  suffered  to  be  abroad 
and  is  therefore  lawfully  where  he  is 
found,  and  where  he  suffers  injury  from 
the  negligence  of  others  ;  but  which  he 
probably  would  have  escaped,  if  he  had 
been  of  full  age  and  discretion.  The 
question  here  will  arise,  how  far  such  a 
child  is  precluded  from  recovery,  by 
reason  of  his  incapacity  to  exercise  all 
the  precaution  which  adults  might  ordi- 
narily be  expected  to  do,  provided  he  does 
all  that  could  fairly  be  expected  of  one 
of  his  age  ?  The  true  rule  here  is,  that 
the  recovery  cannot  be  denied  upon  any 
such  ground.  The  child,  being  properly 
at  large,  upon  his  lawful  employment, 
is  entitled  to  the  same  protection  and 
defence,  and  upon  the  same  conditions 
as  others.  He  is  not  to  be  so  far  out- 
lawed in  consequence  of  his  natural  in- 
firmity of  age,  as  to  be  precluded  from 
demanding  the  protection  of  the  law, 
except  upon  impossible  conditions,  that 
of  exercising  a  degree  of  discretion 
which  he  has  not  attained.  Under  such 
a  rule  of  construction  no  child  could 
ever  be  trusted  to  attend  school,  or  pi 
of  errands,  except  under  protection  of 
an  attendant.  And  we  do  not  well  see 
how  any  such  rule  would  fail  to  embrace 
women,  as  well  as  children,  many  of 
whom  are  far  less  experienced  in  the 
perils  of  highways  and  railways,  than 
most  lads  of  twelve  years,  who  have  been 
more  abroad. 

To  this  class  may  be  referred  Lgnch  v, 
Nurdin,  1  Q.  B.  29  ;  Rauch  v.  Uoyd, 
31  Penn.  St.  358  ;  Roltinson  v.  Cone^ 
22  Vt.  213;  Daley  v.  Norwich  ^  Wor- 
cester Rg.f  26  Conn.  591  ;  Bronson  v. 
SoHthbury,  37  Conn.  199  ;  Oldjield  v.  N, 
Y,^H  Ry.,  3  E.  D.  Smith  103 ;  Lynch 
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y.  Smith,  104  Mass.  52.  And  the  late 
ca5e  of  Downs  v.  New  York  Central  Ry,y 
47  N.  Y,  83,  where  the  mother  allowed 
her  son,  twelve  years  old,  to  go  into  an- 
other car  to  find  a  seat,  there  being  no 
vacant  one  in  that  car,  and  he  was  in- 
jured in  leaving  the  car,  may  be  re- 
garded as  coining  ander  this  head.  The 
court  hehl  him  entitled  to  recover  for 
the  injury,  by  reason  of  the  neglect  of 
the  company,  although  not  able  himself 
to  exercise  the  same  skill  and  prudence 
in  escaping  the  consequences  of  it  as  an 
adult.  The  last  two  cases  seem  to  hare 
reconciled  the  apparent  conflict  in  those 
states:  Mulligan  r,  Curtis,  100  Mass. 
512  ;  see  also,  Com.  v.  Met,  RcL  Co.y  107 
Id.  236. 

3.  There  is  another  considerably  nu- 
merous class  of  cases,  where  children 
are  received  as  passengers  on  railways, 
and  sufier  injury  by  reason  of  the  negli- 
gence of  the  servants  of  the  company, 
and  their  own  want  of  wisdom  and  ex- 
perience in  escaping  ita  consequences. 
Here  the  rules  of  law  not  only  entitle 
the  child  to  the  same  protection,  as  an 
adult  in  the  same  condition,  notwith- 
standing his  own  want  of  capacity,  but 
also  impose  a  correspondingly  greater 
degree  of  watchfulness  on  the  part  of  the 
carriers,  in  proportion  to  the  want  of 
full  capacity  on  the  part  of  their  passen- 
gers to  guard  against  the  perils  of  the 
'  journey.  This  is  the  rule  adopted,  and 
so  satisfactorily  illustrated,  in  the  princi- 
pal case.  The  same  rule  was  also 
adopted  by  the  Supreme  Court  of  the 
U.  S.  in  the  recent  case  of  Georgetown 
Rif.  v.  Gladmon,  15  Wall.  401,  where 
a  child,  seven  years  of  age,  was  allowed 
to  recover  for  an  injury  sustained  through 
the  nc«^Ii^cnce  of  the  company,  if  be 
exercised  the  ordinary  prudence  of  such 
a  child.  But  Com,  v.  Met,  Rd.,  recently 
decided  in  the  Supreme  Court  of  Mas- 
sachusetts, seemed  to  take  a  different 
view.  This  rule  of  increased  care  in 
proportion  to  the  infirmities  of  those 
with  whom  we  have  to  do  will  no  doubt 


apply,  as  between  carriers  and  their  pas- 
sengers, in  all  cases  of  known  infirmity. 
It  has  indeed  been  held  that  where  an 
insane  passenger  became  separated  from 
his  attendant  in  a  train,  and  ooold  not 
produce  his  ticket  on  the  demand  of  iho 
conductor,  and  was  consequently  pnt  out 
and  killed  by  a  passing  train,  there  could 
be  no  action  maintained,  because  the 
fault  was  that  of  the  attendant,  and  the 
conductor  had  no  knowledge  of  the  in- 
firmity of  the  passenger :  WUletts  v.  JV. 
Y,  ^  Erie  Rg*  14  Barb.  585.  But  if 
such  passenger  had  been  a  child,  ten 
years  of  age,  and  the  conductor  had  pur- 
sued the  same  course,  with  the  same 
result,  there  could  be  no  question  of  his 
and  the  company's  responsibility,  civilly, 
if  not  criminally.  Such  a  coarse  would 
be  regarded  not  only  illegal,  bat  posi- 
tively inhuman  and  barbarous,  by  all 
right-minded  men.  It  is  so  in  all  the 
relations  and  duties  of  life.  Our  own 
obligations  are  to  be  measured  by  the 
known  infirmities  and  necessities  of  those 
with  whom  we  have  to  do.  If  it  were 
not  so,  life  would  not  only  be  deprived 
of  all  safety  and  enjoyment,  bat  become,  at 
once,  an  intolerable  strife,  a  mere  game 
of  force  against  infirmity.  And,  while 
we  cannot  altogether  condemn  the  coarse 
of  those  writers  and  judges,  who  seem 
to  have  become  enamored  with  fixed 
rules  and  hard  and  fast  lines,  in 
every  department  of  the  law,  here  as 
well  as  elsewhere ;  we  cannot  refrain 
from  the  expression  of  the  sentiment,  or 
feeling,  that  in  all  such  endeavors,  when 
cnrried  beyond  certain  very  narrow 
limits,  justice  is  commonly  sacrificed  to 
a  false  love  of  symmetry.  But  there  is 
one  abiding  consolation  in  all  such  cases, 
that  the  power  of  truth  is  omnipotent. 
where  it  has  free  scope,  and  thai  it  will 
prevail ;  Magna  est  Veritas  et  prevaUbit, 
This  shows  the  great  power  of  an  un- 
written system  of  law  over  a  written 
code,  in  finally  reaching  the  point  of  ab- 
solute justice.  If  this  subject  had  been 
codified  by  the  beet  laifryers  in  England 
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and  America,  it  would  never  have  had  been  in  the  care  of  an  adult,  it 
reached  iu  present  state  of  perfection.  might  not  have  become  the  duty  of  the 
We  may  now  refer  to  certain  well  conductor  to  drive  him  oiT  the  front  plat- 
recognised  exceptions  to  the  foregoing  form,  as  being  an  nnfit  place  for  any  one 
rules.  and  especially  a  child  to  be  carried.   But 

1.  Where  the  defendant  had  reason  to  the  child  having  no  adult  attendant  it 
expect  that  children  might  come  upon  clearly  became  the  duty  of  the  conductor 
his  works,  he  is  culpable  for  not  so  con-  to  compel  it  to  remove  to  a  safe  place 
structing  his  machinery  and  so  using  it,  within  the  car.  But  when  one,  without 
tliat  detriment  shall  not  accrue  to  them  :  authority,  volunteers  to  take  charge  of 
Kay  V.  Ptnm,  Ry.,  65  Penn.  St.  269 ;  ^f  a  child,  his  neglect,  or  that  of  the 
Stout  V.  5.  C.  ^  P.  Ry.,  11  Am.  L.  Reg.  ^^^^^  »"  *»»»  custody,  if  not  beyond  that 
N.  8.  226;  B,  f-  J.  Ry.  v.  Snyder,  18  ^  ^  expected  of  one  of  his  age,  will 
Ohio  N.  S.  399  ;  Lynch  v.  Nurdin,  snpra.  "<>*  preclude  a  recovery  for  the  fault  of 

2.  Where  a  child  is  in  the  keeping  of  ^^^  company  :  North  Penn,  Ry  v.  Afa- 
an  attendant,  others  having  relations  of  honey,  57  Penn.  St.  187. 

duty  towards  the  child  will  not  be  re-       We  have  thus  given  a  fuller  view  of 

quired  to  exercise  any  greater  circum-  **>«  cases  than  we  intended   when   we 

spection  than  in  the  case  of  an  adult,  began.     But  we  believe  it  will  commend 

And  any  negligence  suffered  to  be  com-  »t««J^  to  the  acceptance  of  the  profession, 

mitted  by  the  child  through  the  inatten-  ^^^  *f  *®»  "c  shall  rejoice  in  the  accom- 

tion  of  the  attendant,  will  have  the  same  pHshment  of  what  seemed,  at  one  time, 

effect  in  precluding  a  recovery,  as  in  the  a  rather  hopeless  undertaking,  the  har- 

case  of  an  adult :  Waitev.  North  Eastern  monizing  of  the  apparent  discrepancies 

'Ry,y  E.  B.  &  E.  719  ;  5  Jur.  N.  S.  936.  i°  the  coses  upon  this  general  question. 
So  that  in  the  principal  case,  if  the  child  !•  ?•  H. 


Supreme  Court  of  JErrors  of  Connecticut 

BALLARD  v.  WINTER. 

As  a  general  rule  the  title  to  personal  property  perfected  in  one  state,  according 
to  the  laws  of  that  state,  is  respected  in  all  other  states  and  countries  into  which 
the  property  may  come.  The  validity  of  transfers  of  such  property  depends  in 
general  upon  the  place  of  the  contract ;  sometimes  the  situs  of  the  property  is  an 
important  consideration.  These  general  rules  are,  however,  subject  to  the  excep- 
tion that  every  state  must  judge  for  itself  how  far  it  will  give  effect  to  the  laws  of 
other  states. 

The  rule  of  law  in  Connecticut  which  requires  a  change  of  possession  to  accom- 
pany sales  and  mortgages  of  personal  property,  in  order  to  perfect  the  title  as 
against  creditors  of  the  vendor  or  mortgagor,  is  not  a  mere  rule  of  evidence,  but 
of  positij^e  law.  But  this  rule  does  not»  as  such,  apply  to  property  located  with- 
out the  jurisdiction  of  the  state,  and  ought  not  to  be  applied  to  a  contract  made  in 
good  faith  in  another  state,  between  citizens  of  that  state,  according  to  the  laws 
of  that  state,  in  relation  to  property  there  situate,  with  no  purpose  of  being  exe- 
cuted in  this  state,  or  of  evading  its  laws. 

Trover  for  three  head  of  cattle;   brought   to  the  Superior 
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Court  for  Tolland  county,  and  tried  on  the  general  issue  closed  to 
the  jury. 

The  plaintiff  claimed  to  have  proved  that  on  the  22d  of  March 
1869,  the  plaintiff  and  one  John  L.  Shaw  both  resided  in  the  town 
of  Wilbraham,  in  the  state  of  Massachusetts,  on  which  day  Shaw 
had  in  his  possession  at  Wilbraham,  and  was  the  owner  of  the 
cattle  described  in  the  declaration ;  that  Shaw  on  that  day  at 
Wilbraham  mortgaged  the  cattle,  by  a  good  and  valid  mortgage 
deed,  to  the  plaintiff,  to  secure  the  payment  of  a  note  described 
in  the  mortgage,  which  mortgage  was  recorded  on  the  records  of 
the  town  of  Wilbraham,  in  the  proper  place  for  recording  mort- 
gages of  personal  property,  on  the  23d  of  March  1869,  at  which 
time  both  the  mortgagor  and  the  mortgagee  resided  in  Wilbraham, 
and  the  cattle  were  there  situated ;  that  Shaw  on  or  about  the  first 
of  April  1869,  without  the  knowledge  or  consent  of  the  plaintiff, 
took  the  cattle  to  a  farm  in  the  town  of  Stafford,  in  this  state,  and 
kept  them  there  until  on  or  about  the  20th  of  January  1870,  when 
the  defendants  took  them  by  virtue  of  a  writ  of  attachment  in 
favor  of  Seaman  Lull  against  Shaw,  and  converted  them  to  their 
own  use. 

The  defendants  requested  the  court  to  charge  the  juryj  that  a 
mortgage  of  such  personal  property  made  and  executed  in  Massa- 
chusetts would  not  be  good  and  valid  in  this  state  against  attaching 
creditors,  if  the  mortgagee  knew  that  the  mortgagor  was  residing 
in  this  state,  and  had  the  property  in  his  possession,  and  permitted 
him  to  do  so. 

The  court  instructed  the  jury  that  if  they  should  find  that  the 
mortgage  was  duly  made,  executed,  and  recorded  on  the  records  ' 
of  the  town  of  Wilbraham,  according  to  the  laws  of  Massachu- 
setts, and  that  the  mortgagor  and  mortgagee  were  at  the  time  of 
the  execution  and  recording  of  the  mortgage  residents  of  Wilbra- 
ham, and  the  cattle  were  there  situated  during  that  time,  the  mort- 
gage would  convey  a  good  title  to  the  plaintiff,  and  the  fact  that 
the  mortgagor  remained  in  possession  of  the  cattle,  and  brought 
them  into  this  state,  and  kept  them  here  during  said  time,  would 
not,  even  if  he  held  himself  out  as  such  owner  of  them,  without 
the  knowledge  or  consent  of  the  mortgagee,  affect  the  title  of  the 
plaintiff.  But  if  the  jury  should  find  that  the  plaintiff  had  in  any 
way  permitted  the  mortgagor  to  hold  himself  out  as  the  owner, 
and  the  defendants  had  thereby  been  misled  to  their  injury,  that 
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the  plaintiff  would  now  be  estopped  from  setting  up  his  own  title 
to  the  property. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial  for  error  in  the  charge. 

R,  Welles  and  Lull^  in  support  of  the  motion. 
West  and  Bavisony  contri. 

The  opinion  of  the  court  was  delivered  by 

Setmouk,  J. — This  is  an  action  of  trover  for  the  alleged  con- 
version of  certain  cattle.  The  plaintiff  claims  title  under  a  mort- 
gage deed  from  one  Shaw.  The  defendant  denies  the  validity  of 
the  mortgage,  and  claims  title  as  attaching  creditor  of  Shaw.  The 
question  for  consideration  distinctly  appears  in  the  judge's  charge, 
which  was  as  follows  : 

"  If  the  jury  should  find  that  the  mortgage  was  duly  made,  exe- 
cuted and  recorded  on  the  records  of  the  town  of  Wilbraham,  ac- 
cording to  the  laws  of  Massachusetts,  and  that  the  mortgagor  and 
mortgagee  were  at  the  time  residents  of  said  Wilbraham,  and  the 
cattle  were  there  situated  during  that  time,  then  said  mortgage 
\*^ould  convey  a  good  title  to  the  plaintiff,  and  the  fact  that  the 
mortgagor  remained  in  possession  of  said  cattle,  and  brought  them 
into  this  state  and  kept  them  here  during  said  time,  would  not, 
even  if  he  held  himself  out  as  owner  of  them,  without  the  know- 
ledge or  consent  of  the  mortgagee,  affect  the  title  of  the  plaintiff. 
But  if  the  plaintiff  permitted  the  mortgagor  to  hold  himself  out 
as  owner,  and  the  defendants  had  thereby  been  misled  to  their 
injury,  the  plaintiff  would  be  estopped  from  setting  up  title." 

We  think  the  instructions  of  the  judge  to  the  jury  are  correct. 
The  mortgage  was  made  in  Massachusetts,  the  parties  resided 
there,  and  that  was  the  situs  of  the  property.  The  title  by  the 
law  of  Massachusetts  was  fully  vested  in  the  plaintiff,  both  as  be- 
tween the  parties  to  the  conveyance  and  as  to  creditors  and  subse- 
quent purchasers.  By  the  general  rules  of  law  title  thus  per- 
fected in  one  state  is  respected  in  all  other  states  and  countries 
into  which  the  property  may  come.  The  argument  of  the  defend- 
ant is,  that  by  Connecticut  law  retention  of  possession  by  the 
mortgagor  is  conclusive  evidence  that  the  mortgage  is  fraudulent ; 
that  this,  being  a  rule  of  evidence,  ought  to  be  adhered  to  in  our 
courts ;  that  the  question  is  one  of  evidence^  and  that  such  questions 
are  to  be  governed  by  the  law  of  the  forum.     But  we  think  our 
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lavf  on  this  subject  cannot  be  regarded  as  a  mere  rale  of  evidence, 
though  it  is  sometimes  stated  in  that  form.  It  is  a  rule  whereby 
we  require  a  change  of  possession  to  accompany  sales  and  mort- 
gages of  personal  property,  in  order  to  perfect  the  title  as  against 
creditors  of  the  vendor  or  mortgagor.  The  ground  indeed  of  the 
rule  is  the  presumption  arising  from  such  retention  of  possession 
that  the  conveyance  is  a  sham.  But  our  law  does  not  leave  the 
question  open  as  one  of  fact,  but  gives  to  the  want  of  change  of 
possession  an  artificial  value,  and  thus  far  is  a  rule  of  positive  law, 
and  not  of  evidence  merely.  But  this  rule  of  ours  does  not,  as 
such,  apply  to  property  located  without  the  jurisdiction  of  the 
state.  We  claim  no  right  to  carry  our  law  into  adjoining  states. 
It  is  familiar  law  that,  in  respect  to  personal  property,  the  validity 
of  transfers  depends  in  general  upon  the  place  of  the  contract ; 
sometitnes,  as  in  questions  like  the  present  which  respect  delivery 
of  possession,,  the  situs  of  the  property  is  an  important  considera- 
tion: Coote  V.  Jecksj  Law.  Rep.  13  Eq.  597.  These  general 
rules  are  subject  to  the  exception  that  every  state  must  judge  for 
itself  how  far  it  will  give  effect  to  laws  of  other  states.  The  pro- 
perty in  dispute  here  being  within  our  jurisdiction,  our  courts 
decide  whether  to  apply  to  the  case  our  own  rules,  or  the  laws  of 
Massachusetts.  We  regard  our  own  rule  as  a  good  one,  and  to  be 
adhered  to  in  respect  to  property  within  the  limits  of  the  state  at 
the  time  of  the  contract,  but  we  think  the  rule  ought  not  to  be 
applied  to  contracts  made,  as  this  appears  to  have  been,  in  good 
faith,  in  another  state,  between  citizens  of  that  state,  in  relation 
to  property  there  situate,  with  no  purpose  of  being  executed  in 
Connecticut,  or  of  evading  our  laws.  It  would  certainly  be  very 
inconvenient  if  such'  mortgages,  fairly  made  in  Massachusetts, 
should  be  held  invalid  in  Connecticut  in  respect  to  movable  pro- 
perty, which  may  be  daily  passing  to  and  fro  along  the  dividing 
line  between  the  states.  Such  mortgages  have  in  practice  been 
treated  as  valid  here,  and  in  the  Superior  Court  have  been  in 
several  instances  decided  to  be  so.  In  the  Superior  Court  in  the 
case  of  Koater  v.  Merritt^  32  Conn.  246,  the  same  rule  seems  to 
have  been  adopted  which  was  adopted  by  the  judge  in  this  case  in 
his  charge  to  the  jury. 

We  therefore  advise  no  new  trial. 

The  foregoing  case  inrolTes  a  question    nons  states,  and  one  that  has  prodacad 
^f  great  practical  importance  to  cotermi-    considerable  debate,  and  some  conflict 
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t>r  decisions,  in  different  states.  But  we 
believe  the  great  weight  of  authority,  and 
ail  principle,  will  be  found  in  favor  of 
(he  views  maintained  in  the  opinion. 

The  general  rule  of  private  interna- 
tional law  is,  most  unquestionably,  that 
all  contracts,  made  in  conformity  to  the 
laws  of  the  state  where  made,  will  be 
(leld  valid  rn  all  other  states,  unless 
made  with  reference  to  the  laws  of  some 
other  state  and  with  a  view  to  evade 
thoM!  Iaw$.  Thus  in  Holman  v.  Johwion, 
1  Cowp.  341,  a  sale  of  goods  was  held 
valid  in  a  foreign  country,  although  the 
seller  knew  the  purchaser  intended  to 
smuggle  them  into  England,  so  long 
as  he  did  nothing  to  forward  the  illegal 
act.  But  in  Biggs  v.  Lavn-enccy  3  T. 
R.  454,  where  the  goods  were  packed  in 
such  a  manner,  as  to  favor  the  accom- 
plishment of  the  illegal  purpose  of  the 
buyer,  it  was  held  the  seller  could  not 
recover  the  price  of  the  goods,  by  reason 
of  his  participation  in  such  illegal  pur- 
pose. But  the  general  rule  that  contracts 
valid  by  the  law  of  the  place  where 
made  are  valid  everywhere,  is  of  univer- 
sal acceptance. 

But  in  regard  to  sales  and  mortgages 
of  personal  property,  made  according  to 
the  law  of  the  place  where  made,  and 
where  the  property  was  at  the  time,  but 
which  afterwards  came  into  other  states, 
where  different  formalities  were  required 
to  perfect  the  sale,  for  some  purposes, 
there  has  been  discussion,  and  some  con- 
flict of  opinion.  This  question  has  com- 
monly arisen  in  reganl  to  the  want  of 
change  of  possession  of  the  property  in 
conformity  with  the  terms  of  the  transfer. 
Thus  in  Louisiana,  where  according  to 
the  rule  of  the  civil  law  a  change 
of  possession  is  required,  in  order  to 
perfect  transfers  of  personal  property, 
as  against  the  creditors  of  the  assignor 
or  vendor,  it  has  been  claimed  that  the 
same  rule  should  be  applied  to  transfers 
of  personal  property  made  in  other  states, 
but  when  the  ^opcrty  sulwequently  came 
into   that  state.    But  the   courts   held 


otherwise :  Thuret  v.  Jenkins,  7  Martin 
318.  But  the  courts  of  Louisiana  held 
that  where  personal  property,  situate  in 
that  state,  was  attempted  to  be  transferred 
by  the  owner,  resident  in  another  state, 
a  change  of  possession  was  indispensable 
to  perfect  the  title  against  creditors : 
Norris  v.  Mum/ordf  4  Martin  20  ;  Ram' 
say  v.  Stevenson,  5  Id.  23 ;  Olivier  v. 
Townes,  14  Id.  93.  But  Mr.  Livingston, 
Dissertations  220,  223,  questions  the 
soundness  of  these  decisions.  But  there 
can  be  no  question  he  is  wrong,  and  the 
cases  right.  The  general  rule  that  trans- 
fers of  personal  property,  valid  where 
made,  are  valid  everywhere,  has  been 
recognised  in  other  states :  French  v. 
Hall,  9  N.  H.  137  ;  Douglass  v.  Otdkam, 
6  Id.  150.  In  Vermont  the  courts  at 
first  inclined  to  require  a  change  of  pos- 
session to  perfect  transfers  made  in  other 
states,  where  the  property  then  was,  but 
which  was  afterwards  attached  in  Ver- 
mont:  Skiff  V,  Solace,  23  Yu  279.  But 
on  further  consideration  that  view  has 
been  abandoned  there,  in  numerous 
cases:  Taylor  r,  Boardman,  25  Vt.  581 ; 
Jones  V.  Taylor,  30  Id.  42;  Cobb  v. 
Buswell,  37  Id.  337.  But  the  courts  of 
that  state  have  made  the  same  distinction 
already  adverted  to  as  having  been  made 
in  Louisiana,  in  regard  to  property 
locally  situated  in  a  state  requiring 
change  of  possession  to  perfect  trans- 
fers, as  against  creditors  :  Rice  v.  Courtis, 
32  Vt.  460.  This  exception  is  here 
thus  stated:  <*The  local  rule  of  policy 
established  in  this  state,  requiring  a 
complete  change  of  possession,  in  cases 
of  the  transfer  of  personal  property,  in 
order  to  exempt  it  from  attachment  upon 
process  against  the  transferror,  is  uni- 
versal in  its  application  to  all  personal 
property  actually  within  the  state  ;  and 
therefore  it  applies  to  and  governs  the 
transfer  of  such  property,  though  it  be 
owned  by  a  resident  of  another  state, 
and  be  there  transferred  in  conformity 
with  the  laws  thereof,  which  do  not  re- 
quire such  a  change  of  possession   to 
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exempt  sach  property  from  attachment."  non-residents:    Zipcti    r.    Thompson,    1 

There  is  one  case,  Montgomery  r.  Wight^  Gray  243.     But  the  general  rule  is  in 

8  Mich.  143,  which  seems,  to  hold  the  conformity  with  the  opinion  in  the  prin 

same  view  of  the  law  with  5it(/^v.  iSb/ace,  cipai  case,  and  this  last  class  of  ca^cs 

supra,  but  that  is  extending  the  rule  of  does  not  seem,  at  present,  to  meet  with 

local  policy  further  than  reason  or  jus-  niuch  countenance.     It   is  certainly  in 

ticc  seem  to  require.     Some  cases  seem  conflict  with  the  unirersal  comity  of 

to  hold  assignments  of  personal  proper-  states  resulting  almost  of  necessity  from 

ty,  made  in  other  states  in  conformity  constant  commercial    intercourse,    and 

with  the  law  there,  inoperarive  in  their  equally  with  any  proper  sense  of  equity 

own  state,  with  a  view  to  afford  greater  *"d  justice. 

facilities  to  their  own  citiiens  for  enfor-  ^*  ^'  ^ 

eing  claims  against  the  owner,  than  to 


Court  of  Appeals  of  Kentucky. 

MOORE,  &c.,  APPELLANT,  v.  POTTER,  TRUSTEE,  Ac.  APPELLEE. 

LEHMAN,  APPELLANT,  v.  POTTER,  TRUSTEE,  Ac..  APPELLEE. 

Official  bonds  and  those  given  by  trustees  for  faithful  administration  should  be 
construed  with  reference  to  the  period  which  they  are  intended  to  cover,  and  not 
with  reference  to  the  date  or  the  time  of  execution  of  the  instrument. 

Appeal  from  the  Warren  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court,  which 
was  delivered  by 

Pryok,  J. — ^Bennett  Burnam  by  his  last  will  devised  to  W.  V. 
Loving  a  considerable  amount  of  money,  notes,  bonds,  &c.,  to  be 
held  by  him  in  trust  for  the  exclusive  use  and  benefit  of  his 
daughter  Lee  Ann  during  her  life,  requiring  him  to  pay  the  interest 
annually  to  her  and  the  principal  to  be  paid  to  her  children  or 
their  descendants  at  her  death,  &c.  In  the  event  of  the  death  of 
Loving,  the  trustee,  or  his  refusal  to  act,  the  will  directs  that  the 
judge  of  the  Warren  Circuit  Court  shall  appoint  one  or  more  dis- 
creet trustees  in  his  stead,  and  to  require  such  bond  and  security 
as  may  secure  the  due  performance  of  the  trust,  and  said  appoint- 
ment to  be  renewed  from  time  to  time  when  necessary ;  in  no  state 
of  the  case  was  the  husband  of  Lee  Ann  to  be  made  trustee.-  By  a 
codicil  to  this  will  John  Burnam  and  Michael  Hall  were  appointed 
trustees  in  conjunction  with  Loving.  Loving  alone  qualified  as 
trustee,  and  in  a  few  years  after  the  testator's  death  resigned  his 
office  after  making  a  settlement  of  his  accounts. 
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Lee  Ann  was  a  widow  at  the  death  of  her  father  and  shortly 
after  married  Henry  Garnett,  who  lived  only  a  short  time.  After 
the  resignation  of  Loving  the  Circuit  Court  of  Warren  county 
appointed  T.  C.  Calvert  trustee,  and  the  latter  gave  bond  as  such 
with  Lee  Ann  Garnett,  the  beneficiary  of  the  trust,  she  being  then 
a  widow,  and  J.  W.  Calvert  his  sureties.  This*  bond  was  executed 
on  the  7th  of  May  1863.  Lee  Ann  (Mrs.  Garnett),  after  Calvert's 
appointment  as  trustee  intermarried  with  John  K.  Moore.  Shortly 
after  this  marriage  Mrs.  Moore  and  her  husband,  in  June  1870, 
filed  a  petition  in  equity  in  the  Warren  Circuit  Court  against  Cal- 
vert as  trustee,  and  the  parties  entitled  to  tlie  estate  in  remainder, 
setting  forth  the  trust  and  alleging  that  a  large  sum  of  money  had 
passed  into  Calvert's  hands  as  trustee,  and  that  he  had  only  made 
one  report  of  settlement,  since  his  qualification  as  such.  They 
also  allege  that  "  it  was  not  right  and  proper  that  Lee  Ann,  the 
beneficiary,  should  have  been  accepted  as  surety  on  Calvert's  bond, 
and  asks  to  be  released  therefrom.  That  J.  W.  Calvert,  the  other 
surety,  owned  no  real  estate,  and  but  little  personal  estate,  and  the 
trust  fund  is  insecure.  They  ask  that  the  trust  fund  be  invested 
in  county  bonds  and  that  the  trustee  be  required  to  give  an  addi- 
tional bond,  and  Mrs.  Moore  relieved  from  liability  as  surety,  &c." 
*  *  *  The  daughter  of  Mrs.  Moore  and-  her  husband  file  their 
answer  and  reposing  more  confidence  in  Calvert  the  trustee,  than 
the  mother,  were  not  disposed  to  aid  her  in  having  additional  se- 
curity for  this  fund,  although  they  do  not  directly  contest  her  right 
to  have  it  placed  in  a  more  secure  condition.  The  trustee,  Calvert, 
filed  his  answer  insisting  upon  the  liability  of  Mrs.  Moore  as  his 
surety,  but  alleges  a  willingness  to  renew  his  bond  with  such  se- 
curity as  the  court  may  require,  but  protests  against  any  change 
being  made  by  which  the  trust  fund  is  to  be  invested  in  county 
bonds,  &c.  Whilst  this  suit  was  thus  progressing,  viz.,  on  the  4th 
of  March  1870,  the  trustee  came  into  court  and,  as  the  order  recites, 
*'  executed  a  new  bond  as  trustee  with  George  Lehman  as  surety, 
which  was  approved  by  the  court  and  filed."  This  bond,  after 
reciting  the  trust  created  by  the  will  of  Burnam,  the  appointment 
of  Calvert  as  trustee,  reads :  "  The  court  now  requires  a  new  bond 
with  additional  security.  Now  we,  Thomas  Calvert,  trustee,  and 
George  Lehman,  surety,  covenant  with  (the  parties  interested)  that 
Calvert  shall  faithfully  discharge  all  of  his  duties  as  trustee,  and 
shall  well  and  truly  hold,  manage,  control  and  pay  out  the  property 


Digiti 


zed  by  Google 


766  MOORE  r.  POTTER. 

or  funds  which  may  come  to  his  hands  or  possession  as  trustee  as  re- 
quired by  law/*  &c.  The  bond  in  substance  is  such  a  bond  as  he 
was  required  to  execute  when  originally  appointed,  &c.  Before 
the  termination  of  this  action,  it  having  been  referred  to  a  com- 
missioner for  a  settlement  of  the  accounts  of  Calvert  as  trustee 
with  Mrs.  Moore,  Calvert  became  bankrupt,  fled  the  country,  and 
was  no  doubt  insolvent  when  the  action  was  instituted.  Potter, 
the  present  appellee,  was  then  appointed  trustee  by  the  court,  and 
having  executed  bond,  filed  the  present  action  as  trustee  for  Mrs. 
Moore  and  others  upon  both  of  the  bonds  executed  by  Calvert  as 
trustee,  viz.,  the  bond  executed  by  J.  W,  Calvert  and  Lee  Ann 
Moore  (the  cestui  que  use)^  as  his  sureties  on  the  7th  of  May  1863, 
and  the  bond  executed  by  George  Lehman  on  the  4th  of  March 
1870.  It  is  alleged  in  the  petition  that  Calvert  has  wasted,  or 
failed  to  account  for  the  trust  fund  amounting  to  near  $20,000, 
and  a  judgment  asked  against  the  sureties  on  each  of  the  bonds 
for  that  amount.  On  motion  of  the  defendants  the  cause  was 
transferred  to  the  equity  docket.  Lehman,  the  surety  in  the  last 
bond,  admits  its  execution,  but  denies  any  liability  on  his  part  ex- 
cept for  the  trust  fund  actually  in  the  hands  of  Calvert  at  the  date 
of  its  execution ;  alleges  that  the  trustee  was  then  insolvent,  and 
had  prior  to  that  time  disposed  of  and  squandered  the  whole  fund ; 
that  if  made  liable  for  any  part  of  the  trust  fund  the  sureties 
in  the  first  bond  must  contribute ;  insisting  that  neither  of  those 
sureties  were  discharged  upon  the  execution  of  the  bond  by  him. 
Lee  Ann  Moore  answers  and  says  she  is  not  liable  in  law  or  equity 
on  the  bond  executed  by  her  as  surety  of  her  own  trustee,  and  if 
ever  liable,  that  she  was  released  by  the  execution  of  the  bond  with 
Lehman  as  surety  in  March  1870.  Upon  the  issues  thus  made, 
the  court  below  adjudged  that  the  sureties  on  each  bond  were  liable 
for  the  trust  fund,  and  rendered  judgment  against  Lehman  there- 
for, and  directed  the  trustee  to  withhold  the  interest  accruing  in 
the  fund  in  order  to  meet  Lee  Ann  Moore's  portion  of  the  judg- 
ment, and  continued  the  cause  for  further  determination  as  to  the 
rights  of  the  sureties.  From  this  judgment  the  sureties  in  each 
bond  prosecute  this  appeal. 

The  object  that  Mrs.  Moore's  father  had  in  view  when  he 
created  the  trust  for  her  benefit  by  this  express  provision 
of  his  will  was  to  secure  to  her  the  annual  interest  upon 
the  fund  in  controversy  for  her  support  and  maintenance,  and 
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as  a  means  of  securing  it  for  this  purpose  he  intrusted  the 
Warren  Circuit  Court  with  the  duty  of  selecting  a  trustee  who 
would  faithfully  administer  and  control  the  trust  fund,  and  required 
that  tribunal  to  exact  a  bond  from  the  trustee  for  its  faithful  per- 
formance. Calvert  was  appointed  the  trustee  by  the  court,  and 
Lee  Ann  the  daughter  of  the  devisor  and  the  beneficiary  for  lifo 
of  the  profits  from  the  fund,  accepted  as  his  surety.  The  present 
trustee  Potter,  who  has  now  been  selected  by  the  court  in  lieu  of 
Calvert,  brings  this  suit  in  the  name  of  the  commonwealth  for  his 
benefit,  and  the  benefit  of  Lee  Ann  Moore,  against  Lee  Ann 
Moore,  seeking  to  deprive  the  cestui  que  u%e^  not  only  of  her  income 
derived  from  the  trust  property,  but  to  make  her  liable  for  the 
whole  of  the  trust  fund ;  this  has  been  done  by  the  judgment  of 
the  court  below.  The  sole  object  and  design  of  the  trust  has  been 
subverted,  and  the  principal  beneficiary  made  liable  not  only  to 
the  extent  of  the  loss  of  her  entire  interest  but  for  the  whole  trust 
estate.  The  trustee  institutes  his  action  for  Lee  Ann  Moore, 
against  Lee  Ann  Moore,  and  although  there  is  no  dehiurrer  to  the 
petition,  still  we  must  adjudge  that  the  trustee  cannot  maintain 
such  an  action  against  his  ceBtui  que  use.  Whether  or  not  Mrs. 
Moore  can  be  made  liable  to  those  in  remainder  in  an  action  by 
them  on  her  bond,  is  a  question  not  necessary  now  to  determine. 
The  appellant  (Mrs  Moore)  insists  that  if  she  was  ever  liable  by 
the  execution  of  the  bond  as  Calvert's  surety,  she  was  released 
upon  the  execution  of  the  bond  by  Lehman,  and  we  think  this  view 
of  the  questions  presented  is  fully  sustained  by  the  law  and  facts 
of  the  case. 

The  cases  referred  to  by  counsel  for  the  trustee  indicate  clearly 
the  power  of  the  County  Court  to  release  sureties  in  a  guardian's 
bond  under  the  Act  of  1797.  In  the  cases  of  Hutchcraft  v.  Skroufs 
Heirs,  1  Mon.  206 ;  and  Wilbome  v.  The  Commonwealth,  5  J.  J. 
Marshall  617,  supplemental  or  additional  bonds  were  executed  bv 
the  guardian,  and  it  was  held  that  the  sureties  in  each  bond  must  bwir 
the  burden  equally.  It  does  not  appear  that  these  bonds  were  pro- 
cured to  be  executed  with  a  view  of  exonerating  the  sureties  in 
the  first  bond,  but  only  as  additional  obligations  to  indemnify  the 
justices  from  responsibility,  it  was  held,  however,  by  the  court  in 
each  of  these  cases  that  the  County  Court  could  have  released  the 
sureties  in  the  first  bond  by  making  an  order  to  that  efi*ect  at  the 
time  of  the  execution  of  the  supplemental  bond. 
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In  the  cases  of  Frederick  v.  Moore^  13  B.  Monroe  470,  and  Boyd 
V.  GauU,  8  Bush  644,  it  is  adjudged  that  when  one  of  the  sureties  in 
the  first  hond  asks  to  be  exonerated  from  liability,  and  at  his  instance 
a  new  bond  is  executed,  he  is  thereby  released,  and  the  remaining 
sureties  in  the  first  bond  having  failed  to  ask  relief,  must  contribute 
jointly  with  the  sureties  in  the  second  bond  in  discharging  the 
liability  of  the  principal. 

Under  the  Act  of  1797,  the  County  Court  derived  its  power  to 
release  a  surety  from  this  provision  of  the  law,  viz. :  "  Shall  order 
him  (the  guardian)  to  give  counter  security,  or  deliver  the  ward's 
estate  into  the  hands  of  the  surety,  or  some  other  person,  taking 
sufficient  security  therefor,  or  may  make  such  other  order  for  the 
relief  of  the  petitioner  as  to  them  shall  seem  just."  As  there  was 
no  express  power  given  the  court  to  release  the  surety  by  this 
statute,  it  was  held  that  the  execution  of  a  supplemental  bond,  or 
an  additional  bond,  could  only  be  regarded  as  a  further  indemnity 
in  the  absence  of  an  order  of  court  releasing  the  surety. 

Chap.  97,  of  the  Revised  Statutes,  2d  vol.  page  96,  provides. 
That  when  a  surety  or  his  representative  wishes  for  good  cause  to 
be  relieved  from  further  liability  as  such  in  the  official  bond  of 
any  officer,  &c.,  he  may  by  notice  require  him  to  appear  "an(i 
give  a  new  bond  with  other  surety^'*  &c. 

Section  2  provides  that  "  If  a  new  bond  be  given,  the  surety 
shall  not  be  bound  for  any  act  of  the  principal  thereafter." 

Sectioa  3  of  the  same  act  provides  that  the  surety  of  any 
fiduciary,  or  other  person  other  than  a  personal  representative  or 
guardian  giving  bond  pursuant  to  law,  "  may  in  like  manner  be 
relieved  by  the  execution  of  a  new  bond  with  other  surety."  This 
is  the  only  statute  now  in  force  providing  for  the  relief  of  sure- 
ties in  fiducial  bonds,  except  the  statute  in  regard  to  guardians  and 
personal  representatives. 

This  petition  of  Lee  Ann  Moore  and  her  husband  was  filed  for 
the  purpose  of  having  the  former  released  from  liability  as  surety 
in  the  first  bond  executed  by  Calvert.  The  only  power  the  Chan- 
cellor had  over  the  case  was  to  require  a  new  bond,  or  if  the  proof 
authorized  it,  to  take  from  the  trustee  the  custody  of  the  trust 
fund  upon  the  refusal  to  execute  a  new  bond.  Calvert  came  into 
court,  and  in  accordance  with  the  prayer  of  the  petition  executed  a 
new  bond  with  Lehman  as  surety.  This  bond  was  approved  by 
the  court  and  filed.     When  this  was  done  the  object  of  the  action 
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was  accomplished  and  Mrs.  Moore  released  from  liability.  It  was 
not  necessary  that  an  order  of  court  should  have  been  made  re- 
leasing her  a3  surety.  The  execution  of  the  new  bond  had  this 
effect,  and  if  there  had  been  no  reference  to  the  master  for  a  set- 
tlement of  the  trustee's  accounts,  the  court  could  only  have  dis- 
missed the  petition. 

It  is  insisted  by  counsel  for  Lehman,  that  the  execution  of  the 
new  bond  only  made  the  latter  liable  for  the  future  conduct  of  the 
trustee  in  the  control  of  the  fund,  and  that  he  is  sustained  in  this 
by  the  language  of  the  act  under  which  this  proceeding  is  had, 
viz. :  "  If  a  new  bond  be  given  the  surety  shall  not  be  bound  for 
any  act  of  the  principal  thereafter.** 

This  court  in  the  case  of  Watts  v.  PettMs  Heirs,  1  Bush  154,  in 
the  construction  of  the  Act  of  March  1st  1856, 1  Stanton  581,  with 
reference  to  the  liability  of  sureties  on  guardians'  bonds,  has  in 
effect  decided  the  questions  involved  here.  The  language  of  that 
act  is,  *'If  a  guardian  shall  give  his  bond  when  ruled  to  do  so  by 
the  court,  his  former  security  shall  not  be  bound  for  any  act  of  his 
thereafter."  It  was  adjudged  that  the  surety  in  the  first  bond 
was  released  from  all  liability  upon  the  execution  of  the  new  bond, 
and  could  not  be  made  responsible  for  any  act  of  the  guardian 
prior  to  its  execution.  The  purpose  of  the  statute  is  to  relieve 
the  surety,  and  the  meaning  to  be  attached  to  the  word  "  thereafter" 
is  that  his  liability  no  longer  continues,  that  he  is,  upon  the  exe- 
cution of  the  new  bond,  released  from  all  responsibility.  If  it 
was  intended  by  the  statute  that  this  bond  should  only  be  regarded 
as  an  additional  security,  it  would  have  been  so  written.  The  plain 
purpose  of  the  law  is  to  relieve  the  surety.  The  appellant,  Mrs. 
Moore,  sought  the  benefit  of  its  provisions,  and  as  surety  is  asking 
to  be  released.  This  bond  then  must  either  be  regarded  as  releas- 
ing the  surety  existing,  or  as  a  bond  for  counter  security :  the 
latter  construction  cannot  be  given  it,  as  the  statute  does  not  con- 
template the  execution  of  any  such  instrument. 

The  trustee,  Calvert,  at  the  time  of  the  filing  of  this  action  and 
during  its  pendency,  was  presumed  to  have  the  trust  fund  in  his 
hands;  he  could  have  been  proceeded  against  by  rule,  and  re- 
quired to  bring  the  money  into  court,  and  it  will  not  do  for  his 
security  when  upon  executing  the  new  bond  he  has  satisfied  the 
Chancellor  that  the  trust  fund  is  secure,  and  released  those  who 
made  known  its  danger  and  wo»'e  directly  interested  in  having  it 
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secured,  to  say  that  the  trustee  was  insolvent  when  I  signed  the 
bond.     This  is  no  defence  to  the  action. 

It  was  not  only  the  object  of  Lee  Ann  Moore  to  be  re' eased  as 
surety,  but  it  was  evidently  the  intention  of  Lehman  that  his  bond 
should  have  that  effect,  and  if  not,  such  is  the  law.  The  propo- 
sition may  be  true,  that  in  the  absence  of  any  statute  extending 
the  liability  of  sureties  in  a  bond,  it  ought  to  begin  only  with  their 
undertaking,  still  here  is  a  statutory  regulation  determining  the 
liability  of  the  surety,  and  he  must  be  so  held. 

The  judgment  is  affirmed  as  to  Lehman,  and  reversed  as  to  Lee 
Ann  Moore,  and  remanded  for  further  proceedings  consistent  with 
this  opinion. 

The  foregoing  case  seems  to  us  to  in-  Lord  ELLE?rBOROUon.  And  when  a 
Tolvo  questions  of  some  prnctical  im-  bond  was  given  to  secure  the  pnyntcnt 
portance  ;  and  the  result  to  which  the  by  the  principal  of  all  sums  advanced  by 
court  arrive  docs  not  appear  to  us  as  open  the  banking  house  of  C.  I>.  &  E.,  it  was 
to  any  serious  question.  The  only  doubt  held  the  obligation  ceased  on  the  death 
in  the  case  seems  to  be,  whether  the  last  of  C,  and  did  not  cover  advances  sub- 
bond  can  properly  be  made  to  cover  any  sequently  made  by  the  house :  Strangt 
default  of  the  trustee,  which  occurred  be-  ▼•  Lee^  3  East  484.  And  when  the 
fore  its  execution,  and  this  will  depend  bond  was  drawn  to  cover  advances  made 
largely  upon  whether  it  was  intended  to  to  A.  &  B.  partners,  or  either  of  them, 
cover  such  default.  There  is  no  ques-  >t  ^as  held  not  to  extend  to  bills  drawn 
tion  whatever,  that  official  bonds,  and  by  B.  after  the  death  of  A. :  Simpson  v. 
those  executed  by  persons  in  fiduciary  Cooke,  8  Moore  588  ;  1  Bing.  452.  Nor 
relations,  for  faithful  administration,  will  a  bond  drawn  to  repay  all  sums  ad- 
have  generally  been  construed  strictly,  vanced  by  five  persons  named,  or  any  of 
as  to  the  time  which  they  are  intended  them,  extend  to  suras  advanced  after  the 
to  cover,  and  that  they  will  not,  except  death  of  one  of  them,  although  coming 
under  peculiar  circumstances,  be  extend-  strictly  within  the  terms  of  the  instni- 
ed  beyond  such  defaults  as  occur  after  ment :  Weston  v.  Barton^  4  Taunt.  673. 
their  execution  and  before  the  term  ex-  And  on  the  ojier  hand,  a  compliance 
pires  for  which  they  were  given.  Thus  with  the  words  of  the  obligation  by  a 
a  bond  conditioned  for  the  faithful  ser-  collector  of  revenue  paying  over  all  the 
vice  of  J.  S.  to  a  sole  trader,  does  not  money  collected  by  him  during  the  term 
remain  obligatory  after  another  person  covered  by  the  bond,  provided  it  l>e 
has  been  taken  into  the  business  :  Wright  credited  to  the  account  of  former  years, 
V.  Russelly  2  W.  Black.  934;  b.  c,  3  will  not  discharge  the  bond:  Gwynn  v. 
Wil.  530.  And  even  where  the  bond  is  Burnell,  7  CI.  &  Fin.  572.  These  case!*, 
for  the  faithful  accounting  of  a  clerk  of  and  almost  any  number  of  similar  ono« 
all  moneys  received  to  the  use  of  his  might  be  referred  to,  all  go  upon  the 
employer,  the  surety  will  jiot  be  holden  ground  of  a  strict  construction  indeed, 
for  money  received  by  the  clerk  to  the  but  not  strict  precisely  in  the  sense  of 
use  of  his  employer  after  another  part-  conforming  to  the  exact  words  of  the 
ner  has  been  taken  into  the  concern :  obligation,  but  rather  to  its  substance, 
Btllairs  v.  EUworth,  3  Camp.  53,  before  object  and  purpose. 
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And  althon^h.  the  court,  in  the  prin-  datics  as  trustee,  the  terms  are  not  ncces- 
cipal  case,  mast  be  admitted  to  hare  de-  sarily  to  be  understood  with  reference  to 
parted  somewhat  fi*om  the  strict  con-  the  date  of  the  bond,  which  mijjht  be 
struciion  of  the  terms  of  the  obligation  wrong,  or  even  wholly  omitted,  without 
with  reference  to  the  time  of  its  exccu-  affecting  the  validity  of  the  instrument, 
tion,  it  seems  to  have  been  only  so  far  but  the  terms  rather  derive  their  import 
as  was  indispensable  to  render  it  appli-  from  the  occasion,  or  purpose  of  takin;; 
cable  to,  and  commensurate  with,  the  the  bond,  and  thus  are  made  to  speak 
purpose  for  which  it  was  taken.  If  the  from  the  time  at  which  it  became  opera- 
court  are  correct  and  well  founded  in  tive,  the  same  as  a  will  speaks  from  tl»c 
their  construction  of  the  statutes,  under  deathof  the  testator,  when  it  first  becomes 
which  the  bond  in  suit  was  taken,  and  operative.  We  hare  looked  into  the 
we  should  not  feel  at  liberty  to  call  in  briefs  on  the  part  of  the  defendants  in 
question  the  decision  of  the  highest  this  case  and  arc  not  surprised,  they 
court  in  a  state  in  regard  to  the  con-  should  feel  some  disappointment,  at  the 
struction  of  the  statutes  of  the  state,  facility  with  which  the  court  escaped  from 
it  WAS  designed  to  be  a  substitute  for  the  argument  founded  upon  the  terms  of 
the  former  bond  which,  of  course,  after  the  bond.  But  the  decision  seems  to  us 
the  substitution  of  another  bond  in  its  very  just  and  proper,  and  we  shouhl 
place,  became  wholly  inoperative  and  have  regarded  one  in  the  opposite  direc- 
nothing  remained  but  the  substituted  tion,  as  exceedingly  lame  and  unsatis- 
bond.  And  although  such  substituted  factory.  We  always  rejoice  to  have 
bond  was  expressed,  as  was  natural,  in  courts  fairly  meet  the  exigency  of  the 
the  future  tense,  '*  shall  "  perform   his  cases  before  them.                   I.  F.  R. 


Supreme  Court  of  Missouri. 
A.  P.  FITZGERALD  v,  UAYWARD  et  al. 

In  a  contract  which  stipulates  that  certain  work  is  to  be  performed  within  a 
fixed  time,  a  refusal  to  comply  with  the  terms  to  be  deemed  an  abandonment  and 
forfeiture  of  all  rights  under  it,  the  time  is  of  the  essence  of  the  contract. 

On  a  failure  to  comply  with  the  terms,  the  party  damnified  has  a  right  to  employ 
others  to  perform  the  work,  and  will  not  be  held  responsible  for  the  profit  the  con- 
tractor might  have  made. 

Instructions  which  cover  the  whole  case  should  be  so  framed  as  to  meet  the  points 
raised  by  the  evidence  and  pleadings  on  both  sides. 

The  statutes  of  Missouri,  authorizing  the  courts  to  refer  issues  of  fact  to  a  referee 
in  certain  cases,  are  directory  only  and  not  mandatory, 

A  witness  is  only  allowed  to  detail  facts  and  not  mere  opinions  not  based  on 
facts. 

On  appeal  from  the  Court  of  Common  Pleas  of  Macon  county. 

This  was  an  action  on  a  special  contract  entered  into  between 
the  plaintiff  and  one  Smith,  with  the  defendants,  by  the  terms  of 
which  the  plaintiff  and  Smith  undertook  to  do  grading  on  section 
22,  and  the  grading  and  masonry  on  section  28  of  the  Hannibal 
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and  Central  Missouri  Railroad,  to  be  commenced  immediately 
(November  10th  1869),  and  prosecuted  with  sufficient  force  to  in- 
sure  completion  by  the  1st  day  of  June  1870,  the  work  to  be  done 
in  such  manner  as  should  be  directed  by  ine  engineer  in  charge 
of  the  work,  or  other  agent  of  the  defendants ;  to  be  prosecntetl 
with  such  speed  as  should  be  required  by  the  defendants  to  com- 
pletion. The  work  to  be  first  class  of  its  kind,  to  be  done  to  the 
satisfaction  of  the  engineer.  The  work  as  it  progressed  was  to 
be  paid  for  monthly,  according  to  certain  rates  specified. 

The  payments  were  to  be  made  on  estimates  to  be  made  monthly 
by  the  engineer,  and  10  per  cent,  of  the  same  was  to  be  reserved 
as  security  for  the  completion  of  the  contract,  and  in  case  of  failure 
to  complete  the  contract,  this  reservation  to  remain  as  liquidated 
damages  in  the  hands  of  defendants  for  such  non-fulfilment.  In 
making  payments  the  defendants  reserved  the  right  to  pay  off"  the 
hands  and  workmen  of  plaintiff  and  Smith,  and  deduct  same  from 
amounts  due  them.  A  persistent  refusal  to  comply  with  the  pro- 
visions of  the  agreement  was  to  work  a  forfeiture  of  the  rights  of 
plaintiff  and  Smith,  and  entitle  defendants  to  enter  upon  and  take 
possession  of  the  premises  without  let  or  hindrance,  and  to  relet 
the  same. 

The  plaintiff  bought  out  Smith's  interest  in  the  contract  and 
took  an  assignment  thereof  to  himself,  and  brought  this  suit  in  his 
own  name,  for  an  alleged  balance  due  him  under  the  contract  for 
work  done  and  completed,  and  also  for  damages  as  net  profits  for 
the  remainder  of  the  work,  alleging  that  he  was  wrongfully  pre- 
vented from  doing  the  same  by  the  defendants,  who  took  possession 
themselves,  and  prevented  him  from  proceeding  with  the  work. 

The  defendants  set  up  that  they  had  fully  paid  the  plaintiff  in 
money,  and  by  paying  his  hands  large  amounts  for  all  the  work 
that  was  done,  and  that  the  10  per  cent,  reserved  had  been  forfeited 
to  tbem,  and  denied  that  they  wrongfully  prevented  the  plaintiff 
from  completing  the  work.  They  charged  that  the  plaintiff  aban- 
doned the  work,  and  did  not,  although  urged  by  them  to  do  so, 
proceed  with  the  work  with  sufficient  force  to  complete  it  by  the 
1st  of  June  1870,  and  that  in  compliance  with  the  agreement, 
they  took  possession  with  a  gang  of  hands  of  their  own,  so  as  to 
complete  the  same  in  time,  &c.,  &c. 

When  the  case  was  called  for  trial,  the  defendants  insisted  that 
it  should  be  referred  to  a  referee.     The  plaintiff  wanted  a  jury 
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trial  and  the  court  refused  to  refer  the  case  as  asked  by  the  de- 
fendants, and  to  this  ruling  the  defendants  excepted.  Upon  the 
trial  before  the  jury,  each  party  gave  evidence  tending  to  prove 
the  issues  as  raised  by  each,  and  some  objections  were  made  to  the 
manner  in  which  the  witnesses  were  allowed  to  testify,  giving  their 
opinions  as  to  estimates  of  damages  on  the  facts  as  detailed  by 
them.     The  jury  found  a  verdict  for  the  plaintiff  for  $4375.43. 

James  Carry  for  appellant. 

Williams  ^  EhermaUy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Adams,  J. — It  is  unnecessary  to  notice  in  detail  the  objections 
to  the  answers  of  the  witnesses,  as  we  do  not  think  them  material. 
The  question  of  experts  does  not  apply  to  the  facts  of  this  case. 
A  witness  can  only  be  allowed  to  detail  facts,  and  not  mere  opinions 
not  based  upon  facts.  But  in  estimating  the  cost  of  work,  &c., 
he  must  give  the  facts,  and  may  be  allowed  to  state  what  his  esti- 
mate is  npon  the  facts  detailed. 

The  only  points  necessary  to  consider  in  this  case  grow  out  of 
the  instructions  given  and  refused.  At  the  instance  of  the  plain- 
tiff, and  against  respondent's  objections,  the  court  gave  six  instruc- 
tions. The  first  stated  what  admissions  the  pleadings  made,  the 
second  reads,  "If  the  jury  find  from  the  evidence  that  defendants 
in  March  1870  took  possession  of  the  work  on  sections  22  and 
23,  and  thereby  prevented  the  plaintiff  from  completing  said  work, 
he  is  entitled  to  recover  as  damages  the  difference  between  the 
cost  of  the  work  remaining  to  be  done  at  the  time  the  defendants 
took  possession,  and  the  price  that  defendants  agreed  by  the  con- 
tract, read  in  evidence,  to  pay  plaintiff  for  such  work.*' 

The  third  instruction  merely  lays  down  a  rule  for  estimating 
the  damages,  in  case  the  jury  should  find  for  plaintiff,  and  does 
not  seem  to  be  objectionable.  The  fourth  instruction  reads :  *'  If 
the  defendants  took  possession  of  the  work  on  sections  22  and  28 
i:i  March  1870,  and  prevented  plaintiff  from  completing  said  work, 
they  have  no  right  to  retain  the  ten  per  cent,  reserved  by  them." 

The  fifth  instruction  asserts  that  a  mere  temporary  suspension  of 
the  work  caused  by  meeting  among  the  employees,  or  other  trouble, 
was  not  an  abandonment  of  the  work  sufficient  to  justify  the  de- 
fendants in  taking  possession  of  the  work  and  completing  it  them- 
selves.** 
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The  sixth  merely  states  that  it  is  admitted  by  the  pleadings  that- 
defendants  took  possession  on  the  23d  of  March  1870.  The  de- 
fendants asked  ten  instructions.  The  first,  fifth,  sixth,  seventh, 
.ninth  and  tenth  were  given,  and  it  is  therefore  unnecessary  to  set 
them  out.  The  second,  third,  fourth  and  eighth  were  refused.  By 
•the  second  the  jury  were  told  that  "  If  they  believe  from  the  evi- 
dence that  the  plaintiff  failed  or  neglected  to  prosecute  the  grading 
and  masonry  to  be  done  on  said  sections  22  and  23,  with  sufiicient 
force  to  insure  its  completion  by  the  1st  day  of  June  1870,  then 
plaintiff  has  broken  the  contract  sued  on,  and  is  not  entitled  to 
recover  on  his  claim  for  damages  on  account  of  the  work  remaining 
to  be  done  on  the  21st  day  of  March  1870,  unless  they  shall 
further  believe  from  the  evidence  that  defendants  by  their  wrongful 
acts  prevented  plaintiff  from  completing  said  contract." 

The  third  instruction  asserts  that  if  the  defendants  by  their 
agent  Eaton,  repeatedly  requested  plaintiff  to  prosecute  the  work 
with  such  speed  as  to  insure  its  completion  by  the  1st  June  1870, 
and  plaintiff  failed  or  neglected  to  do  so,  then  he  had  broken  his 
contract  and  is  not  entitled  to  recover  for  damages  on  account  of 
the  work  remaining  to  be  done,  unless  the  defendants  by  their 
wrongful  acts  prevented  him  from  performing  the  contraict. 

The  fourth  instruction  recites  a  long  list  of  facts,  which  if  found 
it  requires  the  jury  to  find  for  the  defendants. 

The  eighth  instruction  asserts  that  the  estimates  of  the  engineer 
in  charge  of  the  work  remaining  to  be  done,  is  the  rule  and  guide 
for  the  jury  in  making  their  verdict. 

1.  By  the  terms  of  the  agreement  sued  on,  the  time  for  the 
completion  of  the  work  was  of  the  very  essence  of  the  contract. 
The  defendants  were  original  contractors  with  the  railroad  com- 
pany for  the  building  of  this  road,  and  had  bound  themselves  to 
complete  it  by  a  specified  time.  Hence  it  became  necessary  in 
letting  out  parts  of  the  road  to  have  the  sections  so  let  out  finished 
by  a  specified  day.  They  reserved  to  themselves  the  right  to 
require  the  work  to  be  prosecuted  with  sufiicient  force  and  speed 
to  effect  the  desired  end,  and  if  there  should  be  a  persistent  re- 
fusal on  the  part  of  plaintiff  to  comply  with  any  of  the  provisions 
of  the  contract,  the  defendants  could  enter  upon  and  take  pos- 
session of  the  sections  without  let  or  hindrance  on  the  part  of  the 
plaintiff. 

The  question  whether  the  plaintiff  did  not  keep  sufficient  force 
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and  persiotcntly  neglected  or  refused  to  prosecute  the  work  with 
the  speed  necessary  to  its  completion  by  the  contemplated  time, 
so  as  to  entitle  the  defendants  to  take  possession,  was  the  main 
point  upon  which  the  right  of  the  plaintiff  to  recover  for  profits 
on  unperformed  work  depended,  and  yet  this  point  is  wholly 
ignored  by  the  instructions  given  for  the  plaintiff.  These  instruc- 
tions place  the  plaintiff's  right  to  recover  for  unperformed  work, 
upon  the  simple  fact  that  the  defendants  entered  upon  and  pre- 
vented him  from  performing  the  work.  In  ordinary  contracts, 
this  would  have  been  suflScient,  but  by  the  terms  of  this  contract 
the  defendants  had  the  right  in  a  certain  contingency  to  make  such 
entry  without  let  or  hindrance  on  part  of  the  plaintiff. 

Instructions  which  cover  the  whole  case  ought  to  be  so  framed 
as  to  meet  the  points  raised  by  the  evidence  and  pleadings  on 
both  sides.  "  A  party  therefore  who  asks  an  instruction  on  the 
whole  case,  must  not  frame  it  so  as  to  exclude  from  the  consider- 
ation of  the  jury  the  points  raised  by  the  evidence  of  his  adver- 
sary :'*  Clark  V.  Hammeriey  27  Mo.  70;  Sawyer  v.  Han.  ^ 
St.  Job.  R.  R.  Co.,  37  Mo.  263.  It  is  only  where  the  plaintiff 
has  been  prevented  from  performance  by  the  wrongful  acts  of  the 
defendants  that  he  is  entitled  to  recover.  A  simple  breach  of  the 
contract  on  the  part  of  defendants,  such  as  non-payment  of  the 
monthly  dues  for  work  done,  would  not  authorize  the  plaintiff  to 
stop  work  and  recover  for  unperformed  work.  Such  a  breach  might 
justify  him  in  abandoning  the  work,  and  entitle  him  to  recover  for 
the  work  already  done ;  but  for  a  mere  breach  of  the  contract  on  the 
part  of  his  adversaries,  he  cannot  stop  the  work  and  recover  for 
alleged  profits  on  unperformed  work.  To  entitle  him  to  such  re- 
covery he  must  be  prevented  from  proceeding  with  the  work  by 
the  unauthorized  interference  of  the  parties. 

In  this  case,  however,  we  have  seen  the  parties  were  authorized 
to  interfere  and  take  possession  when  the  plaintiff  persistently 
refused  or  neglected  to  comply  with  the  provisions  of  the  contract. 
On  these  grounds,  the  2d  and  4th  instructions  given  for  the  plain- 
tiff were  erroneous.  I  see  no  objections  to  the  other  instructions 
given  for  plaintiff.  The  2d  and  3d  instructions  asked  by  the 
defendants  which  were  refused  should  have  been  given.  The  4th 
instruction  on  the  part  of  defendants,  asserts  facts,  which  if  found 
to  be  true,  constituted  a  total  abandonment  of  the  work  by  the 
plaintiff,  and  authorized  the  defendants  to  enter  upon  the  premises. 
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I  cannot  see  upon  what  principle  this  instruction  was  refused.  It 
was  not  covered  by  any  instruction  that  had  been  given.  It  seems 
to  me  the  court  erred  in  refusing  this  instruction.  The  8th 
instruction  for  defendant  was  properly  refused.  The  estimates  of 
the  engineer  in  charge  were  to  be  the  guide  in  reference  to 
performed  work,  but  not  in  regard  to  work  remaining  to  be  per- 
ibrmed,  and  for  which  damages  were  claimed. 

2.  The  defendants  insist  that  the  court  was  bound  to  refer  this 
case  to  a  referee,  and  had  no  right  to  submit  it  to  a  jury.  Sec. 
12,  art.  9  (2  Wagner's  Statutes  1040),  provides  that  "  An  issue  of 
fact  in  an  action  for  the  recovery  of  money  only,  or  speci&c  real 
or  personal  property,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  or  reference  ordered  as  hereinafter  provided."  Section 
17  of  the  same  article  (2  Wag.  Stat.  1040),  provides  that  "  all  or 
any  of  the  issues  of  fact  in  the  action  may  be  referred  upon  the 
written  consent  of  the  parties.**  Sec.  18  of  same  article  provides 
that  "  where  the  parties  do  not  so  consent,  the  court  may,  upon 
the  application  of  either  or  on  its  own  motion,  direct  a  reference 
in  the  following  cases.  First,  when  the  trial  of  an  issue  of  fact 
shall  require  the  examination  of  a  long  account  on  either  side,  in 
which  case  the  referees  may  be  directed  to  hear  and  decide  the 
whole  issue,  or  to  report  upon  any  specific  question  of  fact  involvcl 
therein  ;  or  second,  when  the  taking  of  an  account  shall  be  neces- 
sary for  the  information  of  the  court  before  judgment,  or  for 
carrying  a  judgment  or  order  into  effect;  or  third,  where  a 
question  of  fact  other  than  upon  the  pleadings  shall  arise  upon 
motion  or  otherwise  in  any  stage  of  the  action." 

These  are  the  only  sections  bearing  on  the  subject  of  reference. 
It  is  plain  to  my  mind  that  the  whole  subject  of  reference  is  a 
matter  of  discretion. 

The  court  is  not  bound  in  any  case  to  make  a  reference.  The 
statute  is  not  mandatory  but  directory,  and  it  rests  in  the  discre- 
tion of  the  court  whether  in  a  proper  case  falling  within  the  pro- 
vision of  these  sections  it  will  order  a  reference.  It  is  unnecessary 
to  discuss  whether  this  case  is  among  the  class  of  cases  which  the 
court  may  on  its  own  motion  refer.  It  is  a  case  for  the  recovery 
of  money  only,  and  therefore  a  case  that  cannot  be  tried  by  the 
court  without  the  consent  of  the  parties.  It  must  be  tried  by  a 
jury,  unless  the  parties  waive  a  jury,  or  unless  the  court  in  its 
discretion  deem  it  to  contain  the  examination  of  such  long  ac- 
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counts  as  lo  require  a  reference.     I  see  no  error  in  the  rulings  of 
the  cour.^  on  this  point. 

For  the  errors  in  regard  to  the  instructions,  the  judgment  will 
be  reversed  and  the  cause  remanded. 


United  States  Circuit  Courts  Western  District  of  Wisconsin. 
HENRY  PERKINS  v,  THE  CITY  OF  WATERTOWN. 

When  the  charter  of  a  city  authorizes  suits  to  be  commenced  against  it  by  the 
service  of  process  upon  the  mayor,  the  courts  of  the  United  States  are  bound  since 
the  Act  of  Congress  of  June  Ist  1872,  to  conform  to  the  same  manner  of  service. 

State  laws  when  adopted  by  Congress  become  obligatory  on  the  Federal  courts. 

Service  on  the  mayor  elect  before  acceptance  or  qualification,  is  not  a  service 
on  the  mayor  of  the  city. 

Where  there  is  no  mayor  nor  acting  mayor,  service  on  the  city  clerk  and  city 
treasurer  is  not  sufficient. 

Courts  must  administer  the  law  as  they  find  it,  and  not  supply  defects  in  legis- 
lation when  a  difficult  or  hard  case  presents  itself. 

This  was  a  motion  to  set  aside  as  insuflBcient  the  service  in  the 
above-named  and  four  other  suits. 

The  facts  appear  in  the  opinion  of  the  court. 

W.  F.  Vilas  and  D.  Ordwayy  for  plaintiff, 

Harlow  Pease,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Hopkins,  D.  J. — In  one  of  the  above-entitled  cases,  the  sum- 
mons was  served  by  delivering  copy  to  the  mayor  elect  before  he 
had  acc(  pted  or  qualified. 

In  other  cases  the  summons  was  served  on  the  city  clerk  and 
city  treasurer,  the  marshal  returning  that  there  was  neither  mayor 
or  acting  mayor  upon  whom  he  could  serve  the  same. 

The  charter  of  the  city  authorizes  suits  to  be  commenced  against 
it  by  the  service  of  process  upon  the  mayor,  and  the  question  now 
presented  is  whether  it  can  be  served  upon  any  other  oflScer  or 
party,  so  as  to  give  this  court  jurisdiction. 

Rule  30,  of  this  court  (Common  Law),  is  as  follows :  "  In  suits 
against  corporations  the  process  may  be  served  in  the  mode  pre- 
scribed by  the  laws  of  the  state.  But  a  judge  of  the  court,  in 
peculiar  cases,  on  motion  may  prescribe  any  other  mode  of  service 
he  may  deem  right  and  proper.'*     This  rule  was  adopted  in  1870. 
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Under  it  authority  is  given  (in  peculiar  cases)  to  a  judge  of  the 
court  to  prescribe  other  modes  of  service,  but  in  all  ordinary  cases 
it  adopts  the  mode  of  service  prescribed  by  the  state  statutes. 

My  associate  expressed  some  doubt  as  to  the  power  of  the  court 
to  make  such  a  rule  originally,  but  that  question  not  being  neces- 
sarily before  the  court,  no  decision  of  it  was  reached.  In  these 
cases  no  order  had  been  made  changing  the  mode  of  service  from 
that  prescribed  by  the  state  statutes,  but  it  was  claimed  by  the 
plaintiffs  that  if  an  order  could  have  been  made  authorizing  service 
to  have  been  made  on  the  parties  in  fact  served,  the  court  couM 
now  ratify  such  service,  and  in  that  view  the  power  of  a  judge  to 
grant  an  order  changing  the  statutory  mode  of  service,  since  the 
passage  of  the  Act  of  Congress  of  June  1st  1872,  becomes  material. 
It  is  claimed  that  it  abrogates  that  part  of  the  rule  authorizing 
any  other  mode  of  service  than  is  prescribed  by  the  state  statute. 

The  5th  section  of  the  act  above  mentioned  adopts  the  "  prac- 
tice, pleading  and  forms  and  modes  of  proceeding,"  as  near  as 
need  be,  of  the  state  courts  in  common-law  cases,  and  abrogates  all 
rules  of  the  Circuit  or  District  Courts  to  the  contrary.  This 
court,  by  the  rule  itself  above  quoted,  adopted  the  state  mode  of 
service,  so  that  it  cannot  now  consistently  hold  it  to  be  impracti- 
cable to  conform  to  that  mode,  and  if  it  is  practicable,  by  the  act 
above  quoted,  it  is  exclusive.  The  state  practice  or  mode  is  the 
rule  now  on  the  subject,  and  this  court  has  no  more  power  to  au- 
thorize any  other  mode  than  the  state  courts  have.  State  laws, 
when  adopted  by  Congress,  become  obligatory  on  the  Federal 
courts.  There  can  be  no  doubt  but  that  the  service  of  process  is 
a  '*  mode  of  proceeding.*'  Similar  phraseology  in  the  Act  of  1792, 
1  Statutes  at  Large  275,  was  construed  in  Wayman  v.  Southhardy 
10  Wheaton  1  (6  Curtis  319),  to  include  the  service  of  process. 
The  court  there  say :  "  It  may,  then,  and  ought  to  be  understood 
as  prescribing  the  conduct  of  the  oflBcer  in  the  execution  of  process, 
that  being  a  part  of  the  proceedings  in  the  suit."  This  would  seem 
to  settle  the  question  that  the  service  of  process  is  within  the 
meaning  of  the  Act  of  June  1st  1872,  and  being  so  the  mode  of 
service  prescribed  by  the  state  laws  must  be  followed,  and  the 
power  of  this  court  to  prescribe  or  substitute  any  other  mode  is 
necessarily  abrogated. 

Foreign  creditors  are  placed  by  that  act  on  equal  terms  with 
domestic  creditors,  and  we  do  not  see  any  reason  why  the  Federal 
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courts  should  be  appealed  to  or  should  grant  any  special  advan- 
tages in  their  favor.  Tlie  corporation  is  created  by  the  state  legis- 
lature, its  powers  and  rights  emanate  from  that  source,  and  if  there 
are  defects  in  the  organic  law,  it  is  for  the  legislature  and  not  the 
courts,  to  correct  them. 

It  was  argued  that  by  the  original  charter  service  of  process 
might  be  on  the  mayor  or  clerk,  and  that  the  legislature  could  not 
alter  the  charter  in  that  respect,  after  the  issue  of  these  bonds. 
That  point  we  do  not  think  well  taken.  It  was  not  a  part  of  the 
contract  in  any  sense,  and  the  legislature  could  prescribe  a  diflFerent 
mode  without  impairing  the  obligation  of  the  contract. 

The  service  on  the  mayor  elect  before  acceptance  or  qualification, 
was  not  a  service  on  the  mayor  of  the  city.  We  therefore  think 
the  service  in  each  case  was  insuflBcient  to  give  this  court  jurisdic- 
tion of  the  defendant. 

It  was  stated  and  shown  by  the  papers  that  there  was  no  mayor 
or  acting  mayor  upon  whom  service  could  be  made  under  the  state 
law ;  but  that  does  not  augment  the  power  of  this  court,  or  confer 
upon  it  legislative  authority.  Courts  must  administer  the  law  as 
they  find  it,  not  supply  defects  in  legislation  when  [a  diflBcult  or 
hard  case  presents  itself. 

Such  considerations  are  to  be  addressed  to  the  law-making  power, 
not  to  the  courts.  But  as  the  service  in  these  several  cases  is 
wholly  insuflBcient  to  give  jurisdiction,  these  motions  are  unneces- 
sary, and  defendant  is  not  entitled  to  any  relief  as  it  is  not  injured 
thereby.  The  plaintiffs  may  withdraw  from  the  files  the  summons 
in  each  case,  and  redeliver  them  to  the  marshal  for  service  accord- 
ing to  law,  if  they  wish  to  do  so.  And  an  order  to  that  effect  may 
be  entered. 


United  States  District  Courty  Northern  District  of  Illinois, 
FULTON  V.  BLAKE. 

Consignees  must  provide  sach  reasonable  dock-room  as  their  business  ordinarily 
requires,  and  for  failure  to  do  so  they  are  liable  to  damages  in  the  nature  of  de- 
murrage, whether  so  contracted  in  the  biU  of  lading  or  not. 

A  consignee  who  has  provided  sufficient  dock-room  for  vessels  consigned  to  him 
as  they  usually  arrive,  is  not  at  fault  when  from  causes  over  which  he  has  no  con- 
irol  they  all  arrive  together.  He  is  not  obliged  to  procure  other  docks  5  his  ves- 
sels arriving  out  of  the  time  wheu  they  ought  reasonably  to  have  been  expected 
must  await  their  turn  at  his  docks. 
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By  the  custom  of  the  port  of  Chicago  one  day  is  allowed  the  consignee  to  pro- 
vide a  dock,  and  this  custom,  unless  rendered  unreasonable  by  controlling  circum- 
stances, should  be  considered  a  part  of  the  contract. 

The  Chicago  fire  was  such  an  intervention  of  unforeseen  circumstances  as  ex- 
cuses delay  in  persons  whose  business  facilities  were  disarranged. 

Tuis  was  a  libel  in  personaniy  by  H.  C.  Fulton,  as  owner  of  the 
schooner  Kate  Hinchman,  against  C.  A.  Blake  and  F.  M.  White- 
house  as  consignees,  for  damages  in  the  nature  of  demurrage. 

In  the  latter  part  of  September  1871,  the  firm  of  C.  A.  Blake 
&  Co.,  of  Buffalo,  N.  Y.,  loaded  on  board  said  schooner  Kate 
Hinchman  426  tons  Lehigh  coal,  consigned  to  Blake,  Whitehouse 
&  Co.,  of  Chicago,  at  a  freight  of  fifty  cents  per  ton. 

The  schooner  sailed  with  her  cargo  on  the  29th  of  September, 
and  arrived  in  the  port  of  Chicago  on  the  evening  of  the  16th  of 
October  with  her  cargo  on  board,  and  on  the  morning  of  the  17th 
the  consignees  were  notified  of  her  arrival  and  readiness  to  dis- 
charge cargo.  The  bill  of  lading  contained  no  stipulation  in  re- 
gard to  demurrage.  The  consignees  were  engaged  in  the  coal 
business  in  Chicago,  occupying  two  docks — one  on  the  north  branch 
of  Chicago  river  near  Indiana  street,  capable  of  accommodating 
two  vessels  at  a  time,  and  the  other  near  Eighteenth  street,  on  the 
south  branch,  capable  of  unloading  only  one  vessel  at  a  time. 
Their  dock  at  Indiana  street  was  injured  by  the  great  fire  of  Oc- 
tober 9th,  and  nearly  all  the  employees  at  that  dock  were  burned 
out,  and  no  eflScient  help  to  unload  there  was  obtainable  for  many 
days  after  the  fire. 

When  the  Hinchman  arrived  the  Indiana  street  dock  was  occu- 
pied by  other  vessels  unloading  coal,  and  she  was  directed  to  pro- 
ceed to  the  Eighteenth  street  dock,  her  towage  bill  being  paid  by 
respondents.  This  dock  was  occupied  by  the  schooner  King,  which 
had  arrived  two  days  before  the  Hinchman,  although  she  had 
sailed  from  Buffalo  eight  days  after,  and  the  Hinchman  did  not  get 
alongside  the  dock  so  as  to  commence  unloading  until  the  afternoon 
(»f  the  21st,  and  completed  unloading  on  the  23d  of  October. 

The  respondents'  business  was  such  that  they  expected  to  receive 
ii\\{\  unload  at  their  docks  during  the  months  of  September  and 
October  of  that  year  about  four  cargoes  per  week,  and  they  had 
ample  facilities  for  unloading  that  number.  The  respondents  un- 
loaded vessels  consigned  to  them  in  the  order  in  which  they  arrived 
and  reported  themselves  ready  to  unload.     The  usual  time,  at  that 
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season  of  the  year,  for  a  voyage  from  Buffalo  to  Chicago  was 
twelve  days. 

It  Tsas  admitted  that  by  a  general  usage  and  custom  in  Chicago, 
the  consignee  of  a  vessel  is  allowed  one  day  after  notice  of  her 
arrival  in  which  to  provide  a  dock  or  place  for  unloading  her.  The 
respondents  had  machinery  at  their  docks,  by  which  they  were 
able  to  unload  coal  from  a  vessel  at  the  rate  of  ten  tons  per  hour 
from  each  hatch,  which  was  much  more  rapidly  than  it  could  be 
done  at  any  other  dock  in  the  city. 

W.  H.  Condon^  for  libellant. 

Judd  ^  Whitehouse^  for  respondents. 

Blodqett,  J. — The  amount  involved  in  this  suit  is  not  of  much 
consequence  to  either  party,  but  the  principle  is  important  to  all 
freighters,  consignees  and  vessel  ownws. 

It  is  objected  that  a  suit  will  not  lie  for  damages  against  the 
consignee  unless  there  is  an  express  stipulation  for  demurrage  in 
the  charter-party  or  bill  of  lading,  and,  technically  speaking,  the 
respondents*  counsel  may  be  correct ;  but  when  the  consignee  of 
goods  is  notified  by  the  carrier  of  his  readiness  to  deliver  the 
goods,  it  is  the  duty  of  the  consignee  to  either  refuse  to  receive 
the  goods,  which  under  certain  circumstances,  not  necessary  now 
to  mention,  he  may  do,  or  to  provide  a  place  for  the  reception  of 
the  goods  within  a  reasonable  time,  and  what  shall  be  deemed  a 
reasonable  time  must  always  be  a  question  of  fact,  to  be  deter- 
mined by  the  circumstances  of  each  case.  By  the  custom  and 
usage  of  this  port,  one  day  is  allowed  the  consignee  of  a  vessel 
after  notice  of  her  arrival,  in  which  to  provide  a  dock  at  which 
she  can  unload,  and  this  custom,  unless  rendered  unreasonable  by 
controlling  circumstances,  should  undoubtedly  be  cor.sidered  as 
part  of  the  contract. 

It  is  also  the  duty  of  a  person  who  is  engaged  in  such  business 
as  to  require  him  to  expect  or  anticipate  the  arrival  of  vessels 
with  cargoes  consigned  to  him,  to  provide  or  arrange  for  sufficient 
dock-room  to  unload  vessels  as  they  arrive  in  this  port  under 
ordinary  circumstances  within  one  day  after  arrival.  That  is  to 
say,  persons  to  whom  vessels  are  consigned  must  provide  such 
reasonable  dock-room  as  their  business  ordinarily  requires. 

If  a  man's  business  is  such  that  he  would  naturally  receive  two 
or  three  cargoes  a  week,  he  should  provide  dock-room  for  that 
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number  as  they  arrive  in  the  order  of  sailing ;  but  if  by  reason 
of  baffling  winds  or  other  delays,  over  which  the  consignee  has  no 
control,  all  of  those  vessels  should  arrive  at  once,  instead  of  ar- 
riving in  order  of  sailing  day,  as  he  had  reason  to  expect  them, 
the  consignee  who  hs^  provided  dock-room  to  accommodate  three 
or  four  or  a  half-dozen  vessels  a  week,  as  they  may  successively 
arrive  from  clay  to  day,  is  certainly  not  in  fault  if,  from  the  poor 
sailing  quality  of  some,  or  head  winds  or  other  causes  over  which 
he  has  no  control,  they  all  arrive  on  the  same  day,  when  he  had  a 
right  to  expect  them  on  successive  days  in  the  order  of  sailing. 
And  if,  by  reason  of  any  such  unexpected  occurrence,  several 
vessels  arrive  together,  he  is  not  obliged  to  procure  other  docks, 
but  the  vessels  must  respectively  await  their  turns  at  the  con- 
signee's docks.  This  rule  is  more  specially  applicable  to  sailing 
vessels,  which  from  their  mode  of  propulsion  are  more  uncertain 
in  their  times  of  arrival  than  vessels  propelled  by  steam. 

All  persons  engaged  in  dealing  with  ships,  whether  master, 
crew  or  consignee,  are  bound  to  give  them  dispatch,  and  whoever 
causes  any  unreasonable  delay  is  answerable  in  damages. 

A  con.^ignee  to  whom  the  cargo  of  a  vessel  is  consigned  should, 
within  the  time  prescribed  by  the  custom  of  the  port,  after  notice 
of  the  arrival  of  the  vessel,  furnish  a  suitable  place  for  unloading, 
or  he  shall  pay  damages  for  detention,  whether  demurrage  be 
noted  on  the  bill  of  lading  or  not.  It  may  not  be  what  is  techni- 
cally called  demurrage  in  the  books,  but  it  is  damages  for  un- 
reasonable detention,  unless  the  vessel  has  arrived  so  far  out  of 
her  expected  time  as  to  make  such  prompt  dispatch  unreasonable ; 
in  which  case  he  must  give  her  such  dispatch  as  is  reasonable 
under  the  circumstances. 

And  probably  as  safe  a  general  rule  as  can  be  laid  down  is  that 
if  the  consignee  had  provided  ample  docks  for  the  accommodation 
of  the  vessels  consigned  to  him  in  their  order,  vessels  arriving  out 
of  the  time  when  they  ought  reasonably  to  have  been  expected 
must  await  their  turn  at  the  docks;  although  this  rule  may  have 
its  exceptions,  and  should  never  be  vexatiously  or  unnecessarily 
61. forced  to  the  delay  and  damage  of  a  vessel.  The  interests  of 
commerce,  and  that  term  as  used  by  the  courts  means  the  interci^t 
of  the  public,  requires  that  ships  should  be  kept  moving. 

**  Ships,*'  says  one  author,  "  were  made  to  plough  the  sea,  and 
not  to  lie  rotting  at  the  wharfs.'* 
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Tested  by  these  general  principles,  I  ain  cle:irly  of  opinion  that 
the  libellant  has  not  made  out  a  case  entitling  him  to  relief. 

The  respondents  had  provided  ample  dock-room  for  unloading 
the  vessels  consigned  to  them  if  they  arrived  in  the  order  in  which 
they  might  reasonably  be  expected.  By  reason  of  slow  sailing 
qualities  or  bad  management  on  the  part  of  her  master  or  crew, 
the  Hinchman  did  not  arrive  till  at  least  six  days  after  she  was 
reasonably  due,  and  respondents  were  not  bound  to  keep  a  dock 
waiting  for  her  all  that  time,  or  have  one  ready  just  one  day  after 
her  arrival.  He  is  only  bound  to  furnish  him  a  dock  in  a  reason- 
able time  after  his  arrival,  and  under  the  evidence  in  this  cnse.  I 
do  not  think  the  delay  from  the  17th  to  the  21st  unreasonable. 

The  city  had,  only  seven  days  before  the  arrival  of  this  vessel, 
been  visited  by  one  of  the  most  destructive  fires  ever  known,  de- 
stroying nearly  half  of  its  docks,  two-thirds  of  its  stores  and 
warehouses,  and  rendering  one-third  of  its  inhabitants  homeless. 
I  deem  this  alone  such  an  iixtervention  of  unforeseen  circumstances 
as  excused  the  delay  which  occurred,  admitting  that  under  ordinary 
circumstances  the  respondents  would  have  been  bound  to  furnish 
the  vessel  with  a  dock  within  one  day  after  notice,  there  were  ex- 
traordinary circumstances  controlling  all  persons  doing  business  in 
this  city  at  that  time ;  to  such  extent,  at  least,  as  absolves  respon- 
dent from  the  consequences  of  the  delay  charged  in  this  libel. 

Libel  dismissed  at  libellant's  costs. 
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supreme  court  of  maryland.* 

supreme  court  of  pennsylvania.* 

supreme  court  of  vermont.* 

Action. 

'  Variance. — A  contract  was  signed  "  Wolf  Creek  Co.,  per  J.  K.  Sieg- 
fried, Supt.,  [seal]  "  (a  scPbll  seal) ;  and  also  with  the  names  and  seals 
of  the  Other  parties  who  were  individuals.  Assumpsit  was  brought 
against  the  company  for  breach  of  the  contract :  the  declaration  was  on 

»  From  J.  Shaaff  Stockett,  Esq.,  Reporter;  to  appear  in  37  Md.  Reports. 
•  From  P.  F.  Smith,  Esq.,  Reporter  ;  to  appear  in  71  Pa.  St.  Reports. 
»  From  J.  W.  Rowell,  Esq.,  Reporter ;  to  appear  in  45  Vt.  Reports. 
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a  parol  contract;  the  written  contract  was  driven  in  evidence  without  ob- 
jection. Uehl^  to  be  a  waiver  of  the  objection  that  the  instrument  was 
a  specialty  :    Wolf  Greek  Coal  Co.  v.  SchuifZy  71  Penn. 

Such  variance  can  be  taken  advantage  of  only  when  the  evidence  is 
offered :  Id. 

To  take  advantage  of  the  form  of  action  afterwards,  the  defendants 
should  have  approved  affirmatively  that  the  seal  was  the  corporate  seal  : 
Id. 

Bills  and  Notes. 

Competency  of  the  Drawer  of  a  Note  to  testify  for  the  Plaintiff  in 
a  suit  thereon  by  the  Endorsee  against  the  Endorser —  When  notice  of 
demand  on  the  Maker  of  a  Note^  and  of  his  default^  is  not  necessary  to 
hind  the  Endorser. — In  a  suit  upon  a  promissory  note  by  the  endorsees 
against  the  executrix  of  the  endorser,  the  maker  of  the  note  is  a  com- 
petent witness  fur  the  plaintiffs,  to  prove  that  at  the  time  the  deceased 
endorsed  the  note,  he  was  indebted  to  the  witness  in  an  amount  exceed- 
ing the  amount  of  the  note,  and  that  the  witness  owed  the  plaintiffs  the 
sum  mentioned  in  the  note,  and  that  it  not  being  convenient  for  the 
deceased  to  pay  the  money  he  owed  the  witness,  it  was  agreed  between 
them  that  the  deceased  should  endorse  the  note  to  be  given  to  the  plain- 
tiffs, and  that  he  would  pay  it  at  maturity :  Schley j  Executrix,  v.  Mer- 
ritt,  37  Md. 

In  an  action  against  an  executrix,  by  the  endorsees  of  a  promissory 
note,  drawn  payable  to  the  order  of  her  testator,  and  by  him  endorsed, 
proof  of  notice  to  him  of  demand  upon,  and  non-payment  by,  the  maker 
of  the  note,  is  not  necessary  to  fix  the  responsibility  of  the  defendant, 
it  being  shown  that  the  deceased  endorser  agreed  with  the  make^  to  pay 
the  note  at  maturity  absolutely  as  his  own  indebtedness  :  Id. 

Corporation. 

lAahilihj  of  Director. — Directors  in  a  stock  corporation,  as  to  the 
stockholders,  are  not  technical  trustees,  but  are  as  mandataries,  and  are 
bound  to  apply  no  more  than  ordinary  skill  and  diligence :  Sperings 
Appeal^  71  Penn. 

Directors  are  not  liable  for  mistakes  of.  judgment,  although  so  gross 
as  to  appear  absurd,  if  honest  and  within  the  scope  of  their  powers: 
especially  where  acting  under  direction  of  legal  counsel :  Id. 

Directors  are  responsible  to  the  stockholders  for  losses  from  fraud, 
embezzlement,  wilful  misconduct,  breach  of  trust :  gross  inattention  or 
negligence,  by  which  fraud  has  been  perpetrated,  by  agents,  officers  or 
co-directors  :  Id, 

Subscription  Paper — Estoppel. — On  the  19th  of  January  1869,  thp 
defendant,  a  resident  of  Montpelier,  subscribed  for  100  shares  of  the 
capital  stock  of  the  plaintiff  corporation,  of  $100  each.  At  a  legal 
meeting  of  the  commissioners  of  said  corporation,  of  whom  the  defend- 
ant was  one,  held  December  20th  1869,  the  defendant,  in  presence  of 
said  commissioners,  annexed  the  following  written  condition  to  his  sub- 
scription :  *'  Condition  that  good  and  responsible  individuals  in  Mont- 
pelier subscribe  fifty  thousand  dollars  within  one  year  from  above  date, 
and  a  list  of  subscribers,  and  amount  of  each,  given  me  January  19th 
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1870."  Hddy  that  the  tnie  meaning  of  said  condition  was,  that  the 
amount  of  the  defendant's  subscription  was  to  be  counted  towards  the 
$50,000  named  therein :  Mbntp.  iSc  W.  R.  R,  Co.  v.  Langdon,  45  Vt. 

At  said  meeting,  after  the  condition  was  annexed  as  aforesaid,  the 
defendant  agreed  that,  if  the  plaintiff  would  procure  $40,000  of  sub- 
scriptions from  individuals  in  Montpelier,  it  should  be  a  compliance  with 
said  condition ;  and  thereupon  said  commissioners  accepted  the  defend- 
ant's subscription,  with  said  condition  annexed  thereto.  The  plaintiff 
thereafterwards,  and  before  the  time  mentioned  in  said  condition,  relying 
upon  the  defendant's  subscription  and  his  said  agreement,  at  great  trouble 
and  expense,  procured  from  good  and  responsible  individuals  in  Mont- 
pelier, subscriptions  to  the  amount  of  $40,700,  besides  the  defendant's 
subscription,  whereof  the  defendant  was  duly  notified.  Heldj  that  the 
defendant  was  thereby  estopped  from  claiming  that  by  the  terms  of  said 
condition  the  amount  of  his  subscription  was  not  embraced  in  said  sum 
of  $50,000 :  Id. 

Covenant. 

Sealing  hy  One  where  Instrument  was  intended  to  he  sealed  by  Both 
—  Who  is  hound. — If  two  parties  enter  into  an  indenture  or  agreement 
intended  to  be  signed  and  sealed  by  both,  but  it  is  signed  and  sealed 
only  by  one,  it  will  be  the  covenant  of  him  who  signed  and  sealed  it ; 
and  the  only  exception  to  this  rule  occurs  in  cases  of  indentures  of  lease, 
and  in  respect  to  those  covenants  of  the  lessee  which  are  annexed  to  the 
term,  or  depend  on  the  interest  therein,  and  which  do  not  bind  the  lessee 
unless  the  lessor  has  also  executed  the  indenture :  W,  Md.  R.  R,  Co.  t. 
Orendorff,  37  Md. 

Damages. 

Stipulated  Damages — Penalty. — By  contract  plaintiffs  agreed  to  fur- 
nish defendants  all  the  timber  they  should  require  at  their  coal-mines, 
they  to  pay  at  the  rate  of  eighteen  cents  per  ton  for  all  the  coal  mined, 
and  should  the  tonnage  during  the  year  not  amount  to  75,000  tons,  the 
defendants  to  pay  the  difference  between  the  amount  shipped  and 
75,000  tons  at  the  rate  of  eighteen  cents  per  ton.  Held^  the  price 
agreed  on  by  the  parties  for  the  fulfilment  of  the  contract  was  eighteen 
cents  per  ton  for  75,000  tons :  Wolf  Creek  Coal  Co.  v.  Schultz,  71 
Penn. 

Eighteen  cents  on  the  difference  between  the  amount  delivered  and 
75,000  tons,  were  stipulated  damages,  not  a  penalty  :  Id. 

Whenever  the  stipulation  is  a  measure  to  determine  a  damage  which 
would  otherwise  be  uncertain  and  difficult  to  ascertain,  it  is  a  liquidation 
of  damages  and  not  a  penalty :  Id. 

Measure  of. — Oarsed  contracted  to  lease  Turner  a  dye-shop,  furnish 
him  work,  &c..  Turner  to  put  in  fixtures,  which  he  did,  and  was  ready 
to  perform  the  work.  In  a  suit  by  Turner  for  breach  of  contract,  no 
points  being  presented,  the  court  charged,  *'  if  the  contract  was  broken 
by  the  defendants,  the  plaintiff  is  entitled  to  be  put  in  the  same  posi- 
tion, pecuniarily,  as  he  would  have  been  if  the  contract  had  been  kept, 
regard  being  had  to  the  fact  that  the  plaintiff  soon  aflerwards  obtained 
other  employment :  Rdd^  not  to  be  error :  Oarsed  v.  Turner.  71  Penn. 

Vol.  XXI.— 51 
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Debtor  and  Creditor.     See  Surety. 

Equity. 

Pleading — Scire  Facias  to  revive  a  Judgment — Demurrer — Judgment 
Lien — Vendor  8  Lien — Practice  in  Equity — How  a  Person  may  become 
a  Party  to  Proceedings  in  Equity —  Who  may  not  impeach  the  Validity 
of  a  Decree  in  Equity — Purchaser  under  a  Decree  in  Equity. — To  a 
scire  facias  issued  against  the  terre-tenants  of  T.  to  revive  a  judgment 
recovered  against  him  by  the  plaintiffs,  it  was  pleaded  that  before  the 
issuing  of  the  s^ire  facuu  one  of  the  defendants  filed  a  bill  in  equity  to 
enforce  a  vendor's  lien  which  she  held  and  claimed  against  all  the  reil 
estate  of  T. ;  that  said  lien  had  existed  and  attached  long  before  the  ob- 
taining of  the  plaintiff's  judgment;  that  said  T.  appeared  and  answered 
the  bill,  and  a  decree  was  passed  for  the  sale  of  said  real  estate,  and  the 
same  was  sold  by  a  trustee  appointed  by  the  court,  and  bought  and  paid 
for  by  the  defendants,  to  whom  it  was  duly  conveyed.  To  this  plea  the 
plaintiffs  replied,  admitting  the  proceedings  in  equity  to  sell  the  real 
estate  of  T.,  as  stated  in  the  plea,  but  averring  that  they  were  not  made 
parties  to  such  proceedings ;  they  denied  that  the  complainant  in  the 
equity  suit  held  a  vendor's  lien  on  all  the  real  estate  of  T.,  and  averred 
that  their  judgment  recited  in  the  scire  facias  was  a  lien  upon  his  real 
estate  which  was  purchased  by  the  defendants.  To  this  replication  the 
defendants  demurred.  Held:  That  as  the  defendants  by  their  demurrer 
admitted  that  the  plaintiffs  were  not  made  parties  to  the  proceedings  in 
equity,  and  that  the  vendor's  lien  did  not  attach  to  all  the  real  estate  of 
T.,  the  decree  and  sale  thereunder  did  Dot  operate  as  a  bar  to  the  scire 
facias^  and  the  defendants'  demurrer  to  the  plaintiffs'  replication  could 
not  be  sustained  :  Farmers*  Bank  of  Maryland  v.  Thomas,  37  Md. 

A  person  may  become  a  party  to  proceedings  in  equity  and  be  bound 
thereby,  by  appearing  to  the  suit  and  filing  his  claim,  and  having  an  op- 
portunity 6f  sustaining  it  by  evidence,  and  of  appealing  from  the  order 
of  the  court  in  regard  thereto  :  Id. 

A  party  who  comes  into  court  seeking  payment  of  his  claim  out  of 
the  proceeds  of  land  sold  under  a  decree,  will  not  be  allowed  to  impeach 
the  validity  of  the  decree  in  a  subsequent  proceeding  ;  nor  will  he  be 
permitted  to  enforce  the  payment  of  the  same  claim  against  the  land  in 
the  hands  of  a  purchaser :  Id, 

Estoppel.     See  Corporation;  Equity. 

Evidence.     See  River. 

Whole  Conversation. — In  action  for  timber  delivered,  a  witness  for 
plaintiffs,  on  cross-examination,  said  in  answer  to  defendants'  question, 
that  he  had  told  plaintiffs  not  to  deliver  any  more  timber,  and  asked 
them  to  cancel  the  contract :  the  plaintiffs  might  properly  ask  him  to 
give  the  whole  conversation  :    Wolf  Creek  Coal  Co.  v.  Schulfz,  71  Penn. 

This  rule  obtains  whether  the  part  of  the  conversation  is  brought  out 
by  the  direct  examination  of  Uie  party's  own  witness,  or  cross-examina- 
tion of  his  adversary's  :  Id. 

Irrelevancy — Competency  of   Witness. — A    general    objection    to  the 
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admission  of  evidence  will  not  avail  unless  it  appear  that  the  evidence 
was  irrelevant  or  inadmissible  for  any  purpose :  Ganed  v.  Turner^  71 
Penn 

The  competency  of  a  witness  cannot  be  questioned  under  a  general 
objection  to  evidence :  Id, 

Executor. 

Settlement  of  Executor* $  Account — Presumption  after  twenti/  years — 
Ref}uttal — Statute  of  Limitaiiitns — Trust  Fund^ — Liability  of  Trustee 
using  the  Trust  Funds  in  his  own  Business. — After  21  years  i'rom  the 
grant  of  letters,  an  administrator  or  executor  may  answer  to  a  citation 
to  account  or  distribute,  the  lapse  of  20  years  since  he  was  liable  to 
account,  &c. ;  but  the  presumption  of  settlement  maybe  rebutted  by 
proof  that  t/i /tic/ he  has  neither  accounted  nor  distributed:  Norris's 
Appeal,  71  Penn. 

Letters  were  granted  to  an  executor  in  1842 ;  in  1865  a  citation  was 
issued  under  which  he  filed  an  account,  showing  receipts  and  payments 
in  each  year,  and  that  part  of  the  estate  remained  in  specie.  Held, 
that  the  presumption  of  settlement  was  rebutted  :  Id. 

Balances  remained  in  the  hands  of  the  executor  from  year  to  year, 
the  money  being  deposited  in  bank  to  his  private  account,  and  used  for 
his  private  purposes.  Helfly  that  he  was  chargeable  with  simple  in- 
terest :  /(/. 

An  accountant  may  be  charged  as  profits  with  more  than  compound 
interest  when  he  has  used  the  money ;  and  be  punished  by  disallowing 
commissions,  &c.  :  Id. 

An  executor  invested  money  of  the  estate  in  his  own  name,  in  stock 
at  a  low  rate;  the  stock  rose  in  price.  Ileldy  that  he  was  liable  for  the 
dividends  received,  and  the  market  value  of  the  stock  at  the  time  of 
the  decree :  Id. 

The  purchase  constituted  the  executor  a  trustee  of  the  estate,  and  his 
possession  was  that  of  the  cestui  que  trust :  Id. 

Such  possession  of  the  stock  by  the  executor  was  not  adverse,  the 
executor  having  done  no  unequivocal  act,  denying  the  right  of  the  cestui 
que  trust,  and  the  Statute  of  Limitations  did  not  apply  directly  or  by 
analogy  :  Id. 

Investment  of  trust  funds  in  a  trustee's  individual  name  is  conceal- 
ment :  Id. 

Imperfect  information  from  a  trustee  as  to  funds  invested  in  his 
name,  if  calculated  to  give  a  false  impression,  is  concealment:  Id. 

Where  a  trustee  speculates  with  trust  funds,  he  may  be  held  to  pro- 
fits if  the  investment  has  been  successful  j  interest  if  disastrous  :  Id. 

When  trust  funds  can  be  traced  into  a  particular  investment,  it  be- 
longs to  the  cestui  que  trust  if  he  so  elect :  Jd, 

An  executor  with  funds  of  his  own  and  of  the  estate  purchased 
stocks;  when  the  investment  with  trust  funds  could  not  be  discrimi- 
nated, the  cestui  que  trtist  might  select  the  most  profitable  investments 
as  having  been  made  for  the  estate  :  Id. 

Feauds,  Statute  op.     See  Sale. 
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Ground-Rent. 

Covenants  for — Redemption  of. — A  ground-rent  was  reserved  to  Parry, 
the  grantee  covenanting,  for  himself  and  his  assigns,  to  pay  to  Parry, 
his  heirs  and  assigns,  the  principal  after  ten  years.  Held^  that  an 
alienee  of  Parry,  after  the  ten  years,  might  maintain  covenant  against 
the  alienee  of  the  grantee ;  Springer  v.  Phifftps,  71  Penn. 

After  the  ten  years,  the  owner  of  the  rent  continued  to  receive  it ; 
the  right  to  demand  the  principal  did  not  thereby  lapse  and  the  rent 
become  irredeemable  after  that  time  :  Jd. 

Such  rent  will  not  be  held  irredeemable  unless  the  intent  of  the  par- 
ties to  the  deed  is  very  clear  to  make  it  so :  Jd. 

The  policy  of  the  law  is  to  unfetter  lands  and  make  them  freely  alien- 
able :  Id. 

Parry  covenanted  that  on  the  payment  of  the  principal  the  rent 
should  be  extinguished,  Ac,  and  that  he,  his  "  heirs  and  assigns,"  would 
at  the  cost  of  the  grantee,  "  his  heirs  and  assigns,  execute  "  a  release 
and  discharge  of  the  rent  to  the  grantee,  ^'  his  heirs  and  assigns."  Held, 
that  the  release  was  to  be  prepared  by  the  grantee  and  tendered  for  exe- 
cution to  the  owner  of  the  rent :  Id, 

The  action  for  the  principal  was  a  demand ;  the  owner  should  pre- 
pare the  release  and  bring  the  money  into  court ;  his  rights  would  there 
be  protected  by  a  proper  order :  Id, 

In  this  case  the  Supreme  Court,  in  affirming  the  judgment  below  for  the 
principal  of  the  rent,  directed  that  the  owner  of  the  land  have  leave  to 
file  in  court  a  release,  to  be  executed  by  owner  of  the  rent  and  be  de- 
livered to  the  owner  of  the  land  on  payment  of  the  principal,  and  on 
failure  to  file  the  deed  in  thirty  days,  execution  might  issue  :  Id. 

Insubanoe. 

Mortgage  of  Ship  not  an  Assignment  of  Policy. — An  insurance  com- 
pany executed  to  Trask  a  marine  policy  on  a  ship,  "  for  account  of  whom 
It  may  concern,  loss  if  any,  payable  to  assured  or  order;  no  assignment 
of  the  policy  to  be  valid  **  unless  the  consent  of  the  insurers  be  first  ob- 
tained." He  mortgaged  the  ship  to  Bell,  and  covenanted  to  keep  her 
insured,  assigned  the  policy  in  blank  and  delivered  it  to  Bell  as  collateral ; 
a  partial  loss  having  occurred,  Held,  that  Bell  was  entitled  to  recover 
from  the  insurers  in  preference  to  a  subsequently  attaching  creditor  of 
Trask :  Ins.  Co  of  Penn,  v.  Phoenix  Ins.  Co.,  71  Penn. 

The  transaction  was  an  equitable  transfer  of  the  right  to  receive  the 
money,  not  an  assignment  of  the  policy  :  Id. 

The  relation  of  insurer  and  insured  is  one  of  confidence ;  a  stranger 
cannot  become  a  party  to  the  agreement  without  the  insurer's  consent : 

The  premium  note  was  not  paid  by  Trask,  and  after  the  loss  the  in- 
surer settled  with  Bell ;  the  amount  of  the  note  being  allowed  to  be  set 
off,  the  condition  against  assignment  which  was  for  the  insurer's  benefit 
was  thus  waived  :  Id. 

Limitations,  Statute  of.    See  Executor. 
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Malicious  Prosecution. 

Evidence — How  far  Judgments  conclude  parties  to  the  Action — Punt- 
live  Damaget —  When  a  Defendant  is  relieved  from  liability y  by  having 
acted  under  the  professional  advice  of  his  Counsel —  When  Mcdice  may 
he  inferred  from  toant  of  Probable  Cause — Definition  of  Probable 
Cause. — In  an  action  for  malicious  prosecution  in  having  the  plaintiff 
indicted  and  tried  upon  a  charge  of  obtaining  money  and  stock  under 
false  pretences,  a  witness  for  the  defence,  a  lawyer,  in  his  examination 
in  chief,  gave  certain  testimony,  the  object  of  which  was  to  rebut  the 
presumption  of  malice,  by  showing  that  the  defendant  in  instituting  the 
prosecution  for  which  he  was  sued,  had  proceeded  in  good  faith,  upon 
the  advice  of  counsel,  learned  in  the  law,  given  upon  a  full  representa- 
tion of  the  facts.  Upon  cross-examination  the  plaintiff  propounded  to 
the  witness  the  following  question,  stating  at  the  same  time  that  its  object 
was  to  ascertain  whether  all  the  facts  had  been  communicated  to  him  : 
^^  You  have  stated  that  with  all  the  facts  before  you,  you  advised  the  de- 
fendant that  the  plaintiff  had  been  guilty  of  obtaining  money  under 
false  pretences  ;  please  state  what  were  the  facts  upon  which  that  advice 
was  based  ?"  To  this  question  and  the  admissibility  of  the  matters  in- 
quired of,  the  defendant  objected,  for  the  reason,  among  others,  that 
the  correctness  of  the  opinion  of  the  witness  was  not  in  issue,  nor  were 
the  reasons  or  grounds  on  which  he  based  it,  but  only  the  fact  that  he 
had  formed  and  expressed  it  to  the  defendant:  Held,  That  the  Question 
was  proper,  the  object  being  to  test  the  good  faith  of  the  defendant, 
by  ascertaining  whether  he  or  his  agents  had  disclosed  all  the  facts  bear- 
ing on  the  guilt  or  innocence  of  the  accused,  in  his  possession,  in  his 
consultation  with  his  legal  adviser,  and  the  answer  to  the  question  was 
evidence  for  the  jury  :   Cooper  v.  Utterbach^  37  Md. 

A  suit  in  equity  was  instituted  in  Virginia,  the  object  of  which  was 
to  obtain  a  decree  for  the  sale  of  certain  land  conveyed  in  trust  to  secure 
the  complainant's  debt,  being  a  loan  to  the  respondent,  and  an  appropri- 
ation of  the  proceeds  of  sale  in  discharge  of  the  same.  The  respondent 
in  his  answer  charged  that  the  complainant  cheated  him  in  the  trans- 
action of  the  loan,  and  pleaded  usury  as  well  as  fraud.  Issues  were 
directed  by  the  court  to  a  jury  to  inquire  whether  fraud  or  usury  had 
been  practised  by  the  complainant  on  the  defendant;  the  jury  found  for 
the  complainant;  and  the  court  thereupon  decreed  that  he  was  entitled 
to  have  the  real  estate  sold  for  the  satisfaction  of  his  debt.  Some  time 
after  the  equity  suit  in  Virginia  was  instituted,  the  respondent  was  in- 
dicted in  the  Criminal  Court  of  Baltimore  city,  at  the  instance  of  the 
com[4:unant,  for  obtaining  money  and  stock  from  him  by  false  pretences 
— the  charge  growing  out  of  the  transaction  of  the  loan.  The  accused 
was  tried,  acquitted  and  discharged,  and  tliereupon  brought  a  suit 
ngainst  the  complainant  for  malicious  prosecution.  At  the  trial  of  this 
action  the  plaintiff  read  certain  proceedings  and  depositions  from  a  duly 
certified  transcript  of  the  record  of  the  equity  suit  in  Virginia.  Both 
parties,  in  fact,  read  from  it  without  objection.  The  defendant  con- 
tended that  the  questions  decided  between  himself  and  the  plaintiff  in 
the  equity  suit  in  Virginia  were  to  be  taken  as  finally  settled  and  con- 
cluded between  them,  and  no  longer  open  to  controversy,  and  the  court 
having  determined  in  that  case  that  the  transaction  between  them  was 
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altogether  fair  on  the  part  of  the  defendant,  and  not  tainted  bj  fraud  or 
usury,  it  was  no  longer  competent  for  the  plaintiflf  to  argue,  or  for  the 
jury  to  find  otherwise  than  as  the  court  had  pronounced  it.  Held  : 
That  the  matter  directly  in  issue  in  the  equity  case  in  Virginia,  was 
the  right  of  the  complainant  to  a  lien  on  certain  lands  therein,  in  pre- 
ference to  all  other  creditors,  and  to  have  said  lands  sold,  and  to  the 
^extent  of  that  issue  the  record  was  conclusive.  But  that  the  record  was 
not  offered  or  used  by  either  side,  merely  to  prove  the  fact  of  the  decree  ; 
nor  were  the  depositions  used  to  prove  what  had  been  testified  to  by  any 
particular  witness  in  the  cause  who  had  since  died  or  become  disqualified  ; 
but  it  would  seem  they  were  used  by  each  side  as  a  substitute  for  the 
oral  examination  of  witnesses  not  then  before  the  court,  who  had  been 
examined  in  the  equity  case  on  the  several  matters  involved  therein, 
which  were  also  the  subject  of  investigation  in  the  criminal  prosecution 
and  in  the  present  action  for  malicious  prosecution  ;  they  thus  became 
original  testimony,  on  which  the  counsel  were  at  liberty  to.  make  such 
comments,  and  the  jury  to  form  such  conclusions  as  the  facts  warranted, 
without  regard  to  the  final  decree  in  the  case :  Id. 

If  in  an  action  for  malicious  prosecution,  the  jury  find  that  the  prose- 
cution originated  without  probable  cause  and  in  malice,  they  may  legiti- 
mately, if  not  necessarily,  find  from  the  same  premises  that  the  prose- 
cution, if  pursued,  was  persisted  in  for  some  private  end,  as  the  want  of  . 
probable  cause  and  malice  exclude  all  public  motives,  and  so  finding 
they  may  give  punitive  damages  :  Id, 

In  an  action  for  malicious  prosecution,  it  is  not  suflScient,  in  the  ab- 
sence of  probable  cause,  for  the  defendant,  in  order  to  relieve  himself 
from  liability,  to  show  that  he  acted  bond  fide,  and  without  malice,  under 
professional  advice;  the  advice  must  be  based  upon  a  full  disclosure  of 
all  the  facts  in  the  defendant's  knowledge,  or  which  with  due  diligence 
he  might  have  known.  The  omission  of  any  material  fact,  by  design 
or  otherwise,  will  render  the  advice  nugatory  :  Id. 

In  an  action  for  malicious  prasecution,  if  it  appear  that  the^ defendant 
aided  and  assisted  in  procuring  the  arrest  and  prosecution  of  the  plain- 
tiff, and  aided  in  the  prosecution,  and  that  the  plaintiff  was  indicted, 
tried  and  acquitted,  and  there  were  no  circunjstances  connected  with  the 
transaction  out  of  which  the  criminal  prosecution  arose,  which  could 
induce  a  reasonable,  dispi'^sionate  man  to  believe  the  plaintiff  was  guilty 
of  the  charge  made  against  him,  and  to  undertake  such  a  prosecution 
from  public  motives,  then  there  was  no  probable  cause  for  the  prosecu- 
tion, and  the  jury  might  infer,  in  the  absence  of  sufficient  proof  to  satisfy 
them  to  the  contrary,  that  the  prosecution  was  malicious  in  law :  Id. 

Probable  cause  means  the  existence  of  such  facts  and  circumstances 
as  would  excite  the  belief  in  a  reasonable  mind,  acting  on  the  facts 
within  the  knowledge  of  the  defendant  in  an  action  for  malicious  prose- 
cution, that  the  plaintiff  was  guilty  of  the  crime  for  which  he  was 
prosecuted:  Id. 

Pleading.     See  Action, 

River. 

NavigoMe  Stream — Rights  of  Public  in  the  Highway  gttperiar  to 
right  of  City  to  uw  Water  for  Manufacturing^  d:c. — By  Act  of  April 
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9t}i  1807,  Kennedy  was  authorized  to  dig  a  race  to  bis  mill  at  the  Falls 
of  Schuylkill,  and  lead  so  much  water  of  the  Schuylkill  as  might  be 
necessary  for  machinery,  &c.,  with  the  proviso  that  he  should  not  ob- 
struct the  navigation,  and  if  the  city  should  wish  to  erect  machinery  to 
conduct  water  to  it,  sucb  right  was  reserved,  the  city  to  be  liable  to  pay 
Kennedy  his  expenses,  and  20  per  cent,  on  conveyance  being  made  of 
the  whole  of  his  right.  Held,  that  the  act  granted  a  mere  private  right 
to  Kennedy,  and  the  proviso  in  favor  of  the  city  gave  her  no  right  to 
the  water  which  would  impair  the  navigation :  City  of  Phila.  v.  Gif- 
martin,  71  Penn. 

The  rights  of  the  public  for  navigation  of  the  Schuylkill  are  superiDi- 
to  those  of  the  city,  under  the  Act  of  1807,  and  her  contracts  with  the 
Schuylkill  Navigation  Company :  Id. 

In  a  time  of  drought  the  water  of  the  Schuylkill  was  so  used  by  the 
city  as  to  prevent  navigation.  In  an  action  by  a  boat-owner  detained 
by  this  use,  HehJ,  that  the  acta  and  declarations  of  the  mayor,  counoiU. 
engineer,  and  other  officers  in  relation  to  this  matter  were  evidence 
against  the  city  :  Id. 

The  city  was  a  vendor  of  water  to  her  citizens,  &c.,  the  officers  having 
direction  of  the  waterworks,  and  the  city  stand  in  the  relation  of  prin- 
cipal and  agent :  they  are  not  officers  performing  municipal  functions 
merely ;  the  city  is  liable  for  their  negligence  and  irregularities  in  the 
scope  of  their  duties  :  /</. 

The  right  of  the  city  to  draw  water  for  purposes  of  manufacturing, 
&c  ,  and  also  for  baths,  &c.,  as  well  as  for  propelling  power,  is  subordi- 
nate to  the  right  of  navigation  :  Id, 

Sale. 

StcUute  of  Frauds, — When  an3rthing  remains  to  bo  done  by  either  or 
both,  the  parties  to  a  contract  of  sale,  before  delivery,  the  title  does  not 
pass  :   Gibbs  v.  Benjamin,  45  Vt. 

So  inflexible  is  this  rule,  that  when  the  property  has  been  delivered, 
if  anything  remains  to  be  done  by  the  terms  of  the  contract  before  the 
sale  is  complete,  the  title  to  the  property  still  remains  in  the  vendor. 
The  contract  must  be  executed,  to  effect  a  complete  sale  :  Id. 

The  mere  delivery  of  goods  to  the  vendor,  is  not  sufficient  to  take  a  case 
out  of  the  Statute  of  Frauds ;  he  must  accept  and  receive  them  :  Id, 

Subscription  Paper.    See  Corporation, 
Surety.^ 

Guaranty — Debtor  and  Creditor — Application  of  Payments — Dili- 
gence.— Davis  was  indebted  to  Sherman  for  printing ;  he  refused  to 
do  more  without  a  guaranty.  Woods  agreed  to  '*  guaranty  to  Sherman 
the  contract  made  by  him  with  Davis  to  the  amount  of  $10,000." 
Afterwards,  Davis  paid  money  to  Sherman,  without  directing  any  ap- 
propriation. Held,  that  Sherman  might  apply  it  to  the  debt  due  before 
the  guaranty  :    Woods  v.  Sherman,  71  Penn. 

To  recover  against  a  guarantor,  the  creditor  must  prove  due  diligence 
against  the  debtor  or  his  insolvency,  so  that  pursuit  would  be  fruitless. 
He  need  not  prove  both  :  Id, 
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Ad  execution  was  issued  against  the  debtor,  suit  was  brought  against 
the  guarantor ;  two  days  afterwards  the  execution  was  returoed  '^  muOa 
honaJ'     Hiddj  primft  facie  evidence  of  due  diligence  :  Id. 
Reasonable  diligence  is  a  question  for  the  jury  :  Id, 
Ex  vi  termini  a  guaranty  of  a  contract  is  i^  concurrent  act  and  part 
of  the  original :  Id, 

Words  of  Ouarctnty, — Coulter  executed  this  paper :  "  Due  on  demand, 
&c.,  to  Bayard  or  order,  100  shares  S.  N.  Stock/'  on  which  Ashton  en- 
dorsed :  "  I  hereby  become  security  of  Coulter,  for  the  fulfilment  of  the 
within  obligation."  Held  to  be  an  original  undertaking  by  Ashton,  and 
Bayard  might  recover  without  proving  diligence  to  pursue  Coulter: 
Ashton  V.  Bayard,  71  Penn. 

The  dictum  that  the  contract  stated  in  GfUbert  v.  Hendt,  6  Casey  205, 
was  a  guaranty,  overruled  :  Id. 

Tboveb. 

Conditional  Sale — Officer — Damages. — The  plaintiffs  sold  and  de- 
livered a  wagon  to  one  M.  for  $120,  to  be  theirs  till  paid  for.  The  de- 
fendant, as  constable,  attached  the  same  as  the  property  of  M.,  on  a 
writ  in  favor  of  P.  &  Co.  against  him.  The  wagon  was  stolen  from  the 
defendant  within  thr^e  days  afler  the  attachment,  and  never  afWwards 
found.  At  the  time  of  the  attachment,  $60  of  the  purchase-money  re- 
mained unpaid.  Soon  afler  the  attachment,  the  plaintiffs  gave  notice 
of  their  claim  to  the  defendant,  and  to  P.  &  Co.,  but  no  tender,  or  offer, 
of  the  amount  unpaid,  was  ever  made  to  the  plaintiffs.  Judgment  was 
rendered  against  M.  in  said  suit,  and  execution  issued  within  thirty  days. 
The  value  of  the  wagon  at  the  time  of  the  attachment,  was  $95.  S^, 
that  the  defendant  was  liable  in  trover  for  the  full  value  of  the  wagon, 
and  could  not  discharge  himself  by  showing  a  loss  thereof  without  his 
fault :  Duncan  v.  Stone^  45  Vt. 

Trustee.    See  Corporation;  Execntor. 

Yendor  and  Purchaser.    See  Sale, 

Misrepresentations. — Weist,  without  inspection,  bought  from  Hickcoz 
and  Coryell,  the  owners,  silver  mines,  upon  their  representation  that 
they  would  yield  a  certain  amount;  the  contract  to  be  void  if  Weist 
should  not  approve  the  report  of  a  selected  assayer.  After  his  reports 
Weist  paid  a  large  part  of  the'  purchase-money ;  on  working  the  mine, 
by  Weist,  the  product  was  only  one-third  of  the  representations.  Held, 
That  Weist  was  liable  for  the  remainder  of  the  purchase-money,  unless 
the  misrepresentation  was  intentional :   Weist  v.  Grant,  71  Penn. 

Weist  having  bargained  for  the  report  of  an  assayer  before  beine 
bound  by  the  contract,  and  having  acted  on  it,  and  there  being  no  col- 
lusion or  fraud,  he  was  estopped  from  alleging  misrepreeentation  in  the 
inception  of  the  contract :  Id. 
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ACCORD  AND  SATISFACTION. 

1 .  Where  a  contract  is  assigned  in  fall  pa/ment  and  satisfaction  of  a  note, 
it  is  immaterial  how  mach  is  dae  on  the  contract.    Luke  y.  Johnnycake^  529. 

2.  Payment  of  part  of  a  debt  in  accord  and  satisfaction  of  the  whole  debt 
is  no  liquidation,  and  an  agreement  to  receire  it  as  sach  is  nudum  pactum. 
Bliss  Y.  ShwarU,  592. 

3.  Part  payment  of  a  debt,  concededly  due,  though  agreed  to  be  takeh  aa 
Aill  payment,  is  no  accord  and  satisfaction.     Howard  et  al.  v.  Norton,  656. 

4.  Bat  if  the  amoant  of  the  debt  is  disputed  it  is.     Id. 

5.  So  is  the  note  of  a  third  party,  or  property  other  than  money  receired 
as  satisfaction.    Id, 

ACCOUNT.    See  Pabtnbbship,  3.    Trespass,  5. 

ACKNOWLEDGMENT.     See  Husbawd  and  Wipb,  15,  16. 

ACTION.     See  Dak.    Landlord  and  Tenant,  4. 

1.  The  confidence  induced  by  undertaking  any  serYice  for  another,  is  a 
sufficient  legal  consideration  to  create  a  duty  in  the  performance  of  it.  Ham" 
mondy.  Uussejf,  114. 

2.  The  defendant,  being  the  teacher  of  a  high  school,  undertook,  at  the 
request  of  the  school  committee,  to  examine  candidates  for  admission  to  said 
school  as  scholars  therein,  and  truthfully  to  report  to  the  committee  concern- 
ing their  qualifications.  The  plaintiff  submitted  himself  to  such  examination 
and  was  found  properly  qualified  ;  but  the  defendant  maliciously,  deceitfully 
and  falsely  reported  to  the  committee  that  the  plaintiff  was  not  so  qualified  ; 
by  reason  whereof  the  plaintiiF  was  excluded  from  the  high  school  and  de- 
prived of  its  benefits.  Held,  that  the  plaintiff*  might  maintain  an  action  on 
the  case  against  the  teacher  to  recover  his  damages,  occasioned  by  reason  of 
such  false  and  malicious  report.    Id, 

3.  Under  some  circumstances  the  creditor  of  an  estate  may  maintain  an 
action  against  a  debtor  of  the  estate,  to  collect  his  debt.  Fisher  et  al,  y. 
HubbeU  et  al.,  726. 

ACTS  OF  CONGRESS. 

1790,  May  26.  See  Courts,  3. 

1866,  July  13.  See  Internal  Revenub,  3. 

1869,  March  2.  See  Bankruptcy,  24. 

1870,  July  14.  See  Stamp,  4. 

1871,  Feb*y  28.  See  Negliobncb,  5. 
1871,  April  20.  See  Courts,  9. 

ADMINISTRATOR.    See  Executor. 

ADMIRALTY.    See  Mechanics  and  Material-Men,  3,  7. 

1.  It  is  no  defence  to  a  proceeding  in  rem  against  a  steamship,  for  tortious 
collision,  that  a  pilot  was  in  charge  conformably  to  the  state  law.  The 
M^rrimaCf  185. 

2.  The  master,  officers  and  crew  having  voluntarily  left  a  vessel  she  will 
be  deemed  a  derelict.     The  Laura,  186. 

3.  A  vessel  attempting  to  save  a  derelict  will  not  be  responsible  for  the  lat- 
ter's  loss.    Jd. 

(793) 
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ADMIUALTY. 

4.  A  steamer  meeting  a  vessel  on  the  high  seas  at  night,  is  entitled  to 
presume  she  is  such  a  vessel  as  her  light  indicates.     The  Scotia^  186. 

5.  The  people  of  other  nations,  navigating  the  high  seas,  may  sue  the 
citizens  of  the  United  States  in  her  courts,  for  injuries  resulting  from  disre- 
gard of  the  navigation  laws.     Id. 

6.  Courts  may  taite  judicial  notice  of  the  rules  of  navigation  of  Great 
Britain  and  the  United  Slates.     Id, 

^  7.  The  District  Court  as  a  court  of  admiralty  has  jurisdiction  of  a  cause 

wherein  the  lihcllnnt  seeks  to  recover  damages  caused  to  his  vessel  by  a  pier 
erected  by  the  respondent  without  legal  authority  within  the  navigable  chan- 
nel of  the  Mississippi  river.     N,  W.  Packet  Co,  v.  Atlee^  561. 

ADULTERY.     See  Husband  and  Wife,  21. 

ADVANCEMENT.     See  Decedent's  Estate,  3.     Trust  and  Tbustee,  13. 
A  mere  oral  declaration   by  a  father,  that  he  will  not  collect  a  loan  from 
his  son,  but  let  him  have  it  at  his  death,  does  not  make  an  advancement. 
Denman  v.  McMahiuy  529. 

AGENT.     See  Bond,  4.     Evidence,  23. 

1.  The  declarations  of  an  agent  ^re  not  perse  evidence  of  agency.  Na- 
iional  Mechanics*  Bankv,  National  Bank  of  Baliiimre^  51. 

2.  The  agency  being  established  the  declarations  are  admissible  to  bind  the 
,            principal.     Id, 

3.  It  is  not  the  province  of  the  court  to  determine  the  question  of  agency. 

4.  An  agent  employe<l  to  let  premises  and  collect  rents  cannot  consent  to 
the  substitution  of  a  new  tenant.      Wilson  v.  Lester  et  al.  593. 

5.  An  action  for  the  proceeds  of  property  sold  by  one  agent  by  orders  of 
another,  can  be  maintained  by  the  owner  against  the  seller.  Evans  v.  Walny 
728. 

6.  Where  a  city  is  the  vendor  of  water  to  her  citizens,  the  officers  in  charge 
of  the  waterworks  and  the  city,  stand  in  the  relation  of  principal  and  agent, 
and  the  city  is  liable  for  their  negligence  and  irregularities.  Citif  of  Phila- 
delphia V.  Gilmartiny  791. 

AGREEMENT.     See  Contract,  9.     Covenant,  9. 

ALIMONY.     Sec  Husband  and  Wipe,  4,  9,  10. 

ALLEY.     See  Highway,  9. 

AMENDMENT. 

1.  An  amendment,  to  secure  an  advantage  unjustly  obtained,  will  not  be 
tolerated.     Foreman  v.  Scott^  52. 

2.  In  the  furtherance  of  justice  the  law  looks  leniently  on  mistakes,  if 
honestly  made.     Id, 

3.  A  summons  irregularly  served  cannot  be  amended  after  judgment,  other- 
wise where  there  is  only  a  defect  in  the  return.     Id, 

4.  A  declaration  for  goods  sold  and  delivered,  may  be  amended  by  a  court 
for  goods  bargained  and  sold  without  changing  the  form  of  action.  Jenness 
et  al.  V.   Wendell,  57. 

5.  An  amendment  of  process  will  be  presumed  to  have  been  made  on  the 
last  day  of  term.     Bttrns  v.  National  Bank  of  St.  Albans,  398. 

APPLICATION  OF  PAYMENTS.     See  Partnership,  28. 

ARBITRATION. 

An  award  may  be  recommitted  to  the  referee  for  the  correction  of  a  clerical 
error,  and  judgment  entered  on  it  when  corrected.     Yeaton  v.  Brown,  529. 

ASSIGNEE.     See  Bankruptcy,  IIL 

ASSIGNMENT.     See  Bills  and  Notes,  5.     Debtor  and  Creditor,  1. 

ASSAULT.     See  Criminal  Law,  II. 

The  idea  embraced  in  the  expression  that  a  man's  house  is  his  castle,  is  n  Jt 
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that  it  is  his  property,  and  that,  as  such,  he  has  the  right  to  defend  and  pro- 
tect it  by  other  and  more  extreme  means  than  he  roi^ht  lawfully  use  to  de- 
fend and  protect  his  shop,  bis  office  or  his  barn.  The  sense  in  which  the 
house  has  a  peculiar  immunity,  is  that  it  is  sacred  for  the  protection  of  his 
person  and  of  his  I'amily.  An  assault  on  the  house  can  be  regarded  as  an 
assault  on  the  person  only  in  case  the  purpose  of  such  assault  be  injury  to 
the  person  of  the  occupant,  or  members  of  his  family,  and  in  order  to  accom- 
plish this,  the  assailant  attacks  the  castle  in  order  to  reach  the  inmate.  In 
this  view  it  is  settled  that,  in  such  case,  the  inmate  need  not  flee  from  his 
house  in  order  to  escape  injury  by  the  assailant,  but  he  may  meet  him  at  the 
threshold,  and  prevent  him  from  breaking  in  by  any  means  rendered  neces- 
sary by  the  exigency  ;  and  upon  the  same  ground  and  reason  that  one  may 
defend  himself  from  peril  of  life,  or  great  bodily  harm,  by  means  fatal  to 
the  assailant,  if  rendered  necessary  by  the  exigency  of  the  assault.  State  v. 
Patterson^  647. 

ASSIGNMENT.     See  Mortoaob,  5. 

1 .  A  written  order  by  a  creditor  requesting  his  debtor  to  pay  to  a  third 
person,  is  an  equitable  assignment  which  a  court  will  enforce.  Conway  r. 
Cutting,  254. 

2.  No  particular  form  of  words  is  necessary  to  the  validity  of  such  an  as- 
signment.    Id. 

.'3.  A  claim  for  money  tortious!^  obtained  from  a  party  may  be  assigned  so 
as  to  give  assignee  a  right  to  recover  in  his  own  name.  Stewart  v.  Balder- 
son,  727. 

ASSUMPSIT.     See  Partnership,  31,  33. 

1.  The  mere  signing  of  a  petition  by  several  creditors,  to  have  a  8,equestra- 
tor  appointed,  is  no  evidence  of  a  promise  to  pay  the  lawyer  who  presents 
it.     Cook  V.  Alackrell^  398. 

2.  There  is  not  necessarily  an  implied  promise  that  the  grantees  will  pay 
the  amount  specified  in  the  deed  as  the  consideration  ;  circumstances  may  nega- 
tive such  implication.     Belden  v.  Behhn,  461. 

3.  For  money  had  and  received,  will  lie  where  a  contract  is  rescinded,  to 
recover  the  money  paid  under  it.     Manahan  v.  Noyes,  671. 

4.  Contracts  with  nurses,  housekeepers,  &c.,  sought  to  be  enforced  after 
the  death  of  the  person  to  whom  services  are  rendered,  should  be  closely 
scanned  and  not  allowed  without  clear  proof.     Thompson  v.  Stevens,  727. 

5.  A  promise,  that  if  plaintiff  would  stay  with  decedent  as  long  as  he  lived 
he  would  give  her  plenty  after  he  was  gone,  so  that  she  need  not  work,  is 
sufficiently  definite.     Id. 

6.  The  measure  of  amount  would  be  what  would  keep  her  withont  work, 
taking  into  consideration  her  condition  in  life.     Jd. 

7.  Where  services  are  gratuitously  rendered  under  expectation  of  a  legacy, 
there  can  be  no  contract.     Id, 

8.  Where  the  declaration  is  on  a  parol  contract  and  a  written  one  is  given 
in  evidence  without  objection,  it  will  be  held  to  he  a  waiver  of  the  objection 
that  the  instrument  was  a  specialty.      Wolf  Creek  Coal  Co,  v,  Shullz,  783. 

9.  Such  variance  can.  be  taken  advantage  of  cnly  when  the  evidence  is 
offered.     Id, 

ATTACHMENT.    See  Bankruptcy,  23.     Confederate  States,  3.     Salk,4. 

1.  If  the  bond  required  by  the  Act  of  1864,  of  Maryland,  U  not  execi  le  I 
in  conformity  with  the  statute,  prior  to  the  issuing  of  an  attachment,  it  is  i.i- 
valid,  and  the  attachment  illegal  and  void.      Wannamaker  v.  Bowes,  61. 

2.  In  an  action  by  a  mortgagee  against  a  creditor  of  the  mortgagor  for  il- 
legally att4iching  the  mortgaged  goods,  he  cannot  show  that  the  mortgage  is 
fraudulent  as  to  creditors,  in  defence  of  the  action  q§  mitigation  of  damages. 
la,  * 

3.  If  the  owner  of  goods,  to  prevent  them  from  being  attached  as  his  own, 
represent  that  they  belong  to  another,  and  the  party  to  whom  the  representa- 
tion is  made,  relying,  and  from  the  circumstances  having  reason  to  rely,  on 
the  representation  as  true,  attach  the  goods  for  a  debt  due  from  ilie  party,  to 
whom  it  was  represented  that  the  goods  belonged,  in  trover  for  attaching  the 
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goods,  the  owner  will  not  be  permitted  to  show  that  his  representation  w«f 
false,  though  At  the  time  when  he  made  it  he  had  no  notice  of  the  debt  on 
whicli  the  goods  were  attached,  and  had  no  intention  to  deceive  the  party  who 
attached  them.     Horn  v.  Cole,  303. 

4.  Where  articles  attached  are  too  bulky  to  be  taken  into  the  manual  pos- 
session of  the  officer,  his  return  must  be  so  certain  and  explicit  in  the  descrip- 
tion and  situation  of  the  property,  that  subsequent  purchasers  can  obtain  sub- 
stantially the  same  notice  as  they  would  from  actual  possession^  otherwise 
the  Attachment  will  not  be  valid.     Brifdnt  v.  Ottgood,  657. 

.5.  An  attachment  of  ten  swarms  of  bees  does  not  bind  the  hives.  Ide  v. 
Fasseity  731* 

ATTORN KY.     See  Evidbncb.  27. 

1.  There  is  no  reason  why  an  attorney  may  not  plead  set-oflT  to  a  suit  by 
hi;*  client.     Noble  v.  Leary,  530. 

2.  Attorneys  in  whose  hands  a  mortgage  is  placed  by  a  bank  for  collection 
acquire  a  lien  thereon  for  services  which  is  not  defeated  by  the  subsequent 
appointment  of  a  receiver.     Bnwling  Green  Savings  Bank  v.  Todd  etal,^  593. 

3.  An  Act  of  the  legislature  authorising  the  city  of  Louisville  to  compel 
every  attorney  practising  therein  to  pay  a  license  of  ten  dollars  per  annum, 
and  subjecting  them  to  a  fine  in  case  of  refusal,  is  unconstitutional  and  void 
as  to  attorneys  admitted  to  practice  before  the  passage  of  the  Act.  Louis- 
vil/e  V.  Brown ^  721.  • 

4.  An  attorney  and  counsellor  at  law  is  vested  with  an  official  right  which 
cannot  be  trammelled  in  any  way  except  for  official  and  professional  miscon- 
duct.    Id. 

5.  An  attorney  has  no  incidental  power  as  such  to  pledge  the  credit  of  his 
client  by  employing  another  attorney  as  assistant.      Willard  v.  Danville^  727. 

AUCTION.     See  Frauds  of  Statute,  8. 

AWARD.     See  Arbitration. 

BAGGAGE.     See  Eyidkncb,  6. 

BAILMENT.     See  Debtor  and  Creditor,  3. 

1.  The  lender  of  a  chattel,  though  not  the  owner,  may  bring  a  suit,  for 
damages  hsppening  while  in  the  borrower's  possession,  and  such  suit  may  be 
pleaded  in  bar  of  one  brought  by  the  owner.     Casey  v.  Suter,  52. 

2.  A  township  trustee  is  not  a  mere  bailee  of  the  money  that  comes  into 
his  hands  by  virtue  of  his  office.     Rock  et  al.  v.  Stinger,  406. 

3.  The  legal  technical  title  is  in  himself.     Id. 

BANK  AND  BANKER;     See  Eyidbmcb,  24. 

1.  A  national  bank  may  be  sued  in  any  court  in  the  county  or  city  where 
it  is  located.     Bank  of  Bethel  v.  Pahquioque  Bank,  125. 

2.  It  does  not  lose  its  corporate  existence  by  mere  default  in  paying  its 
circulation.     Id,  ' 

3.  It  may  be  sued  though  a  receiver  has  been  appointed.    Id. 

4.  The  decision  of  the  receiver  upon  the  validity  of  a  claim  is  not  final.  Id. 

5.  A  mortgage  made  to  the  president  of  a  bank  to  secure  loans  made  by 
the  bank,  the  bank  is  the  creditor  of  the  mortgagee.     Ripley  v.  Harris,  467. 

6.  If  a  shareholder  places  part  of  his  shares  in  the  hands  of  a  third  person 
to  enable  him  to  become  a  directori  and  he  does  so  for  several  years,  he  will 
be  estopped  from  denying  that  he  is  the  actual  owner  as  against  a  creditor 

f         who  trusted  him  on  the  faith  of  the  shares.      Young  v.  Vough  et  al.,  467. 

7.  A  by-law  declaring  that  no  shares  shall  be  transferred  while  the  holder 
is  indebted,  is  authorized  by  the  Act  of  Congress  and  is  a  reasonable  law.  Id. 

8.  An  endorser  paying  a  note  is  subrogated  to  the  rights  of  the  bank.     Id, 

9.  It  is  not  every  l^an  made  in  New  York,  by  a  foreign  corporation,  which 
is  prohibited  by  the  statute  against  unauthorized  banking.  Hackettstown 
National  Bank  v.  Rea^  600. 

BANKRUPTCY. 

SUO0B8TION8  OF  AmBNDIUBHTB  TO  THB  BaNKBUPT  AcT,  737. 
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I.  Jurisdiction.     See  poBt^  95. 

I.  A  state  court  has  no  jarisdiction  of  a  bill  in  equity  filed  bj  an  assignee 
in  bankruptcy,  to  set  aside  a  conveyance  made  by  a  bankrupt,  in  fraud  of  the 
act.      Voorhits  r.  Frisbee^  108. 

S.  Courts  of  equity  must  hare  complete  control  over  all  the  matters  in 
controversy,  directly,  or  by  coercion  of  the  parties,  and  where  this  does  not 
exist,  as  in  the  case  of  an  assignee,  jurisdiction  will  be  denied.     Id. 

3.  In  suits  that  can  only  be  maintained  under  the  Bankrupt  Act,  the  Unitc<t 
States  courts  have  exclusive  jurisdiction.     Id, 

4.  A  man  should  not  be  adjudged  bankrupt  for  non-payment  of  commercinl 
paper  if  he  has  reasonable  ground  for  believing  he  b  not  liable  on  it.  In  re 
Munn^  461. 

5.  If  he  can  satisfy  the  court  that  he  has  good  reason  to  dispute,  the  court 
should  not  entertain  jurisdiction.     Id, 

II.  Acts  of  Bankruptcy, 

6.  A  judgment  taken  before  June  1st  1867,  is  an  unlawful  preference  under 
the  95th  sec.,  if  taken  after  the  enactment  of  the  bankrupt  law.  Traders^ 
Uank  y.  Campbell,  l\9. 

7.  A  defendant  having  money  of  bankrupt,  delivered  it  to  the  sheriff  who 
levied  defendant's  execution  on  it  and  applied  it  in  satisfaction.  This  con- 
Mtitutes  fraudulent  preference.    Id. 

8.  So  is  taking  a  check  from  bankrupt  and  crediting  its  amount  on  the 
bankrupt's  note,  the  day  before  faking  judgment.     Id, 

9.  The  first  clause  of  the  d5th  sect,  of  Bankrupt  Act  applies  to  a  party 
who  has  a  claim  against  or  fs  under  liability  for  the  bankrupt  and  receives 
money  by  way  of  preference,  the  second  to  one  who  has  no  claim  and  is 
untier  no  liability,  and  purchases  property  of  a  bankrupt.  Gibson  v.  ITarifcii, 
119. 

10.  A  transfer  of  firm  property  from  one  member  of  the  firm  to  another, 
is  not  an  act  of  bankruptcy.     In  re  Munn,  461. 

II.  Such  a  transfer  is  not  a  fraud  upon  creditors,  nor  does  it  constitute  a 
preference  contrary  to  the  act.    Id» 

III.  Rights  and  Duties  of  Assignee,     See  Coubt,  7.     Dbbtob  and  Cbeditob, 
7. 

12.  The  right  of  an  assignee  to  recover  a  debt  due  the  bankrupt  prior  to 
the  bankruptcy,  does  not  depend  upon  the  instrument  of  assignment.  Zant- 
zinger  v.  Kibble's  Assignee^  5S. 

13.  A  copy  of  the  assignment,  certified  under  the  sjsal  of  the  court,  is  ad- 
missible in  evidence  to  prove  the  assignee's  right  to  sue.    Id, 

14.  Where  the  cause  of  action  and  judgment  obtained  by  a  bankrupt  were 
prior  to  the  date  of  his 'assignment,  the  assignee  will  be  entitled  to  an  increase 
of  the  judgment  made  by  order  of  court,  after  such  assignment.    Id. 

15.  The  signature  of  the  judge  is  not  essential  to  make  an  assignment 
valid,  if  some  equally  formal  mode  is  adopted  sanctioned  by  the  seal  of 
court.     Id, 

16.  The  proceeds  of  a  sale  of  bankrupt's  goods  being  in  the  hands  of  a 
bank,  the  assignee  may  proceed  against  the  bank,  although  the  bank  has  given 
the  sheriff  a  certificate  of  deposit.     Traders*  Bank  v.  Campbell,  119. 

17.  An  assignee  claiming  a  fund  as  the  bankrupt's  property  which  was 
transferred  before  the  bankruptcy,  must  proceed  under  the  2d  clause  of  the  3d 
section.     Smith  v.  Mason,  187. 

18.  An  assignee  in  bankruptcy  cannot  interfere  with  the  possession  of  goods 
by  the  officer  of  a  state  court  under  an  execution,  or  with  the  possession  of 
any  person  claiming  either  the  absolute  property  or  the  right  of  possession  to 
enforce  a  lien.     Marshall  v.  Knox,  630. 

19.  Nor  can  such  officer  or  person  be  brought  within  the  jurisdiction  of  the 
Court  of  Bankruptcy  by  summary  process  under  rule  to  show  cause.  His 
rights  can  only  be  adjudicated  in  a  plenary  suit  at  law  or  in  equity  for  that 
purpose.    Id, 

20.  The  attachments  on  mesne  process  which  are  dissolved  by  an  adjudica- 
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tion  of  bankruptcy  are  those  which  only  become  perfected  liens  by  the  jadg- 
znent  which  may  ensue  in  them.     Marshall  t.  Knox,  630. 

21.  A  writ  of  provisional  seizure  for  rent,  in  Louisiana,  is  in  the  nature  of 
nn  execution,  and  gives  a  lien  on  goods  which  is  not  discharged  by  a  subse- 
quent adjudication  of  bankruptcy  of  the  tenant.     Id, 

22.  The  sheriff  under  a  writ  of  provisional  seizure  took  a  tenant^s  ^ods 
into  possession  for  rent.  Tenant  then  filed  a  petition  and  was  adjudged  a 
bankrupt.  His  assignee  took  a  rule  on  the  sheriff  and  the  lessor  to  deliver 
possession  of  the  goods,  and  the  Bankruptcy  Court  made  the  rule  absolute, 
and  refused  to  allow  an  appeal.  The  lessor  then  filed  a  bill  in  the  Circnit 
Court,  and  after  sale  of  the  goods  by  the  assignee,  a  supplemental  bill,  pray- 
ing a  review  of  the  proceedings,  an  account  and  damages.  Held,  That  the 
Bankruptcy  Court  ha<l  no  jurisdiction  to  make  the  rule  ;  that  this  was  an 
original  bill  of  which  the  Circuit  Court  had  jurisdiction,  and  that  an  appeal 
properly  lay  from  the  decree-of  the  Circuit  Court  to  this  court.     Id. 

23.  The  measure  of  damages  is  the  full  value  of  the  goods  and  all  the  tax- 
able costs  of  the  litigation,  the  whole  however  not  to  exceed  the  amount  of 
rent  due.     A/. 

24.  The  property  of  a  bankrupt  in  the  hands  of  his  assignee  is  not  liable  to 
attachment  under  the  laws  of  a  state.     Newman  v.  Fisher,  727. 

25.  Under  the  Act  of  March  2d  1867,  the  District  Courts  of  the  United 
States  have  exclusive  jurisdiction.     Jd. 

IV.   Dixcharge. 

26.  A  discharge  under  the  Bankrupt  Act  of  1867,  by  a  Bankruptcy  Court 
having  jurisdiction,  when  properly  pleaded  in  bar  to  a  suit  in  a  state  court, 
whether  of  law  or  equity,  is  conclusive,  and  cannot  be  attacked  for  fraud  in 
obtaining  it.     Hudson  v.  Bingham,  637. 

BILLS  AND  NOTES.     Sec  Courts,  2.     Husband  and  Wife,  28.     Partner- 
ship, 6.     Stamp,  5.     Trovkr,  3.     Trust  and  Trustee,  19. 

1.  The  contract  implied  by  law  from  a  blank  endorsement  of  a  negotiable 
note  before  maturity  by  the  payee,  is  as  certain  and  absolute  as  if  written  out 
in  full,  and  parol  evidence  is  not  admissible  to  contradict  it.  Dale  t.  Gear, 
14. 

2.  This  rule  is  applicable  between  endorser  and  endorsee,  and  it  is  not 
competent  for  the  former  to  prove  a  cotemporaneous,  naked  agreement,  that 
unrestricted  endorsement  should  be  operative  as  a  restricted  one  only  in  bar 
of  an  action  by  the  latter.     Id. 

3.  But  any  fact  or  transaction  which  raises  an  equity  between  such  parties, 
and  shows  it  to  Imj  inequitable  or  a  fraud  to  enforce  the  contract, — as  that  the 
endorsee  is  an  agent,  or  that  the  note  was  endorsed  for  a  special  purpose 
creating  a  trust,  or  for  the  accommodation  of  the  endorsee,  or  pursuant  to  an 
antecedent  agreement  that  the  note  should  be  taken  for  a  debt  or  for  goods, 
on  the  responsibility  of  the  maker  alone,  may  be  shown  by  parol  in  bar  of  the 
action.     Id. 

4.  Before  damages  can  be  recovered  for  protest,  there  must  be  such  demand 
and  notice  as  will  chiirgc  endorsee.     Noyes  v.  White  et  al.,  61. 

5.  An  assignment  by  a  railroad  company  of  a  note  and  mortgage  attached 
to  a  negotiable  bond  as  security,  need  not  be  by  an  endorsement  of  the  note. 
Murphif  V.  Ihinning,  125. 

6.  A  denial  that  the  company  ever  endorsed  the  note,  will  not  put  the  plain- 
tiff on  proof  of  the  officer's  authority  to  make  the  assignment.     Id. 

7.  Where  goods  are  sold  to  N.  &  B.,  and  N.'s  note  taken  for  the  price,  the 
subsequent  surrender  of  N.'s  note  furnishes  no  consideration  for  taking 
B.'s,  and  suit  on  the  latter  must  fail.      Gammon  v.  Plaisted,  254. 

8.  The  burden  of  proof  is  on  the  defendant,  alleging  that  a  negotiable 
note  has  been  altered  since  he  signed  it.     Meikel  r.  Savings  Institution,  319. 

9.  After  notice  of  the  assignment  of  a  note  to  a  third  party,  the  maker 
cannot  purchase  claims  against  the  original  payee  so  as  to  entitle  him  to  a  set- 
off against  the  holder.     Goldthwait  v.  Bradford,  319. 
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10.  Any  member  of  a  firm  has  authority  to  bind  it  by  endorsing  negotiable 
paper  payable  to  the  firm.     Barrett  y.  Russell  ^  Flinty  399. 
•    11.  Primdfacie^  the  face  of  the  note  fixes  the  sum  to  be  recovered  without 
stating  the  amount  paid  for  it.     Lee  t.  Piley  530. 

12.  No  allegation  contradicting  the  written  endorsement  will  avail.     Jd. 

13.  The  alteration  of  a  negotiable  promissory  note  after  its  execution,  by 
filling  blanks  in  a  printed  form,  so  as  to  make  the  note  draw  interest  at  a 
given  rate  from  date,  avoids  the  note  in  the  hands  of  an  innocent  holder  for 
value  who  has  received  the  same  in  the  usual  course  of  trade,  and  before  ma- 
turity.     Waahington  Savings  Bank  v.  Ekey^  62.5. 

14.  The  payee  of  a  note  takes  it  upon  the  faith  of  the  persons  whose  names 
appear  as  maker.     Smith  v.  /////,  733. 

15.  Proof  of  notice  and  demands,  on  endorser,  is  not  necessary  when  he 
has  promised  absolutely  to  pay  the  note  at  maturity.  Schley.  ExecutriXy  v. 
Merritt,  784. 

BILL  OF  LADING.     See  Shipping,  3,  5. 

BOND.     See  Husband  &  Wife,  23. 

1.  A  bond  deposited  in  escrow  gives  no  right  of  action  to  the  obligee,  until 
the  condition  on  which  it  is  held,  is  performe<l.     Roberts  v.  Mullenix,  120.  , 

2.  If  the  bond  is  fraudulently  obtained,  and  assigned,  the  assignee  obtains 
no  right  against  the  obligor.     Id, 

3.  A  bond  executed  by  two  persons,  with  a  blank  in  the  bond  where  the  name 
of  the  obligee  is  to  be  inserted,  and  delivered,  in  this  condition,  to  one  of  the 
persons  by  the  other,  with  parol  authority,  to  borrow  money  upon  it  and  to 
insert  the  name  of  the  person  from  whom  the  money  is  obtained,  in  the  blank, 
as  the  obligee,  is  a  mere  nullity  and  is  not  the  deed  of  the  person  so  delivering 
it.      Preston  v.  //«//,  699. 

4.  An. agent  cannot  be  empowered  by  parol  to  insert  the  name  of  the  ob- 
ligee in  such  an  instrument.     Id. 

5.  The  case  of  Texira  v.  Evans  decided  not  to  be  law  in  Virginia.      Id, 

6.  Official  bonds  and  those  given  by  trustees  for  faithful  administration 
should  be  construed  with  reference  to  the  period  which  they  are  intended  to 
cover,  and  not  with  reference  to  the  date  or  the  time  of  execution  of  the  in- 
strument.    Moore  v.  Potter^  764. 

BOUNDAUIES. 

Monuments  and  abuttals  govern  courses  and  distances  in  a  description  in  a 
deed.     Bundy  v.  Aloryany  401. 

BRIDGK.     See  Riter,  1. 

BROKER. 

1 .  A  broker  who  uses  stock  pledged,  to  borrow  money  for  his  own  purposes, 
without  the  owner's  consent,  is  liable  to  the  pledgor  in  an  action  for  a  con- 
version.    Lawrence  v.  Maxwefl,  470.. 

2.  In  such  an  action  evidence  that  it  is  customary  among  brokers  to  use 
stock  in  that  way  is  inadmissible.     Id, 

3.  Brokers  who  use  the  stock  of  their  principals  relying  on  sucli  a  custom, 
are  liable  to  return  it,  when  called  upon,  if  their  demands  are  satisfied,  and 
if  they  cannot,  they  are  liable  in  damages.     Jd, 

4.  Brokers  employed  to  purchase  stock  and  carry  it,  wrote  to  their  princi- 
pal for  further  security  or  they  would  not  carry  it,  the  stock  remainetl  with 
them  until  it  was  worthless.  They  were  entitled  to  recover  for  the  money 
advanced.     Esser  v.  Linderman,  728. 

5.  If  they  had  sold  without  further  notice  and  the  stock  had  advanced  they 
would  h.ive  been  responsible.     Id. 

6.  Having  proved  the  purchase  of  the  stock  they  need  not  protluce  the  cer- 
tificate at  the  trial.     Id, 

7.  Where  one  purchases  a  chattel  for  another  he  may  sue  for  the  money 
without  a  tender  of  the  thing.     Id. 

8.  Where  one  broker  employs  another  to  sell  the  stock  of  his  principal, 
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the  latter  cannot  set  off  a  debt  dae  him  by  the  original  broker  in  a  suit  bj  the 
principal  for  the  proceeds.     Evans  t.  Wain^  728. 

9.  Evidence  that  it  was  the  custom  of  brokers  in  their  dealings  with  brokers 
of  other  cities,  to  pat  all  transactions  between  them  into  one  account  and 
settle  for  the  balance,  is  inadmissible.    Id. 

10.  The  action  for  the  proceeds  was  properly  brought  in  the  name  of  the 
principal.    Id. 

CAPITAL.     See  CoBPOBATioir,  7. 

CASES  APPROVED,  OVERRULED,  &c. 

Crosby  v.  Roub,  16  Wis.  616,  approved.     Murphy  r.  Dunning t  126. 

Bange  v.  Flint,  25  Wis.  544,  approved.     Murp/ty  t.  Dunning^  126. 

Douglas  V.  Wickwire,  19  Conn.  492,  disapproved.  2^  Slate  r.  Carroif 
165. 

Plymouth  v.  Painter,  17  Conn.  589,  commented  on.  The  State  r.  CarroUf 
165. 

The  China,  7  Wall.  58,  affirmed.     The  Merrimae,  185. 

Jones  V.  Petti  bone,  2  Wis.  319,  approved.    Wisconsin  Imp.  Co.  t.  Lyons,  195. 

Tracy  v.  Strong,  2  Conn.  659,  approved  and  followed.  Studwell  v.  Cooke^ 
223. 

Wood  V.  Railway  Co.,  27  Wis.  541,  overruled.  Conkey  t.  M.  f  St.  P, 
R.  R.  Co.,  365. 

Taylor  v.  Rountree,  8  Wis.,  overruled.     Wals  t.  Grosvenor,  471. 

Corn  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613,  approved.  Kidd  t. 
Conway f  663. 

Union  Baptist  Society  v.  Candia,  2  N.  H.  20,  affirmed.  South  Hampton  t. 
Fowler,  669. 

Texira  v.  Evans,  not  law  in  Virginia.     Preston  v.  Hull,  699. 

Gilbert  v.  Henck,  6  Casey  205,  overruled.    Ashion  v.  Bayardj  792. 

CASTLE.    See  Assault. 

CERTIORARI. 

1 .  The  writ  of  certiorari  is  allowed  and  the  remedy  granted,  solely  in  the 
discretion  of  the  court,  and  it  may  be  dismissed  without  passing  upon  the 
merits  of  the  questions  intended  to  be  raised.  The  People  ex  rel.  Curtis  r. 
Common  Council  of  Uiica,  657. 

2.  An  adjudication  in  order  to  be  reviewed  by  it  must  be  such  a  one  as  is 
final  in  its  nature.     Id. 

3.  It  is  too  late  to  apply  for  the  writ  after  the  lapse  of  two  years  from  the 
act  sought  to  be  reviewed.    Id. 

CHARTER.     See  Coepobation,  7,  8,  18. 

CHECK. 

1.  A  paper  writing  worded  thus: — ^Philadelphia,  November  .22d  1869. 
The  Commonwealth  National  Bank  pay  to  H.  Yerkes  or  order,  one  hundred 
and  fifty  (December  3d  1869)  dollars.  John  B.  Champion  :'*— stamped  as 
a  bill  of  exchange,  and  negotiated  in  the  market  before  maturity ;  held  to  be 
a  check,  and  not  entitled  to  days  of  grace.     Champion  v.  Gordon^  6. 

2.  The  bond  fide  holder  of  a  certified  check  is  entitled  to  recover  from  the 
bank,  although  the  check  is  a  forgery.    Hagen  v.  The  Bowery  Nat.  Bank,  594. 

3.  There  can  be  no  real  payee  of  a  forged  check.     Id. 

i.  As  between  the  holder  and  the  bank  the  liability  of  thie  latter  attaches 
upon  the  check  being  certified.    Id. 

CHURCH. 

The  Law  of  Reltoious  Societies  and  Chuboh  Corpobationb  in 
Ohio,  201,329,  537. 

CIVIL  LAW. 

The  Relation  of  the  Citil  to  the  Common  Law,  673. 

CITIZEN.     See  Admibaltt,  5. 
Natural  Allkoianoe,  69. 
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COMMBRCIAL  LAW. 

It  TUBRB  1.  GbnBRAL  CoMMBBOIAL  LaW  AD1CINI8TBRBD  BT  THB  COUBTt 

or  THB  Unitbd  Statks,  473. 

COMMON  CARRIER. 

I.  It  is  li  clear  duty  helonginf?  to  common  carriers  of  merchandise  under 
their  contract,  to  delirer  his  {(oods  to  the  consifnioe  if  he  presents  himself  at 
the  proper  place  and  in  proper  time  to  receive  them,  and,  in  such  case,  there 
is  no  room,  nor-any  occasion  for  the  interposition  of  a  warehouseman,  althoagh 
the  carriers  make  known  and  regular  transits,  and  have  a  warehouse  and  plat- 
forms for  the  delivery  of  goods  at  the  end  of  the  transit ;  and  the  carrier  is 
not  discharged  from  liability  as  a  carrier,  by  placing  such  goods  either  on  the 
platform  or  in  the  warehouse  for  delivery.  And  the  consignee  is  entitled  to 
a  fair  and  reasonable  time  and  opportunity  to  receive  his  goods,  and  until  he 
has  had  such  time  and  opportunity,  the  goods  remain  in  the  care  of  the  carrier 
as  such.     Grave*  v.  ff.  ^  N,  Y.  'Steamboat  Co,y  23. 

8.  When  a  contract  is  made  in  one  state  to  transport  goods  into  another ; 
if  the  goods  are  lost  the  rights  of  the  parties  are  governed  by  the  laws  of  the 
state  where  the  loss  happens.     Gray  t.  Jackson^  53. 

3.  A  contract  between  two  common  carriers,  having  connecting  lines  and 
running  privileges  over  each  other's  routes,  by  which  a  certain  kind  of  busi- 
ness is  to  be  performed  solely  by  one  of  them,  will  not  be  enforced  in  equity 
by  injunction,  or  in  any  manner  whicli  will  prevent  either  carrier  from  per- 
forming its  duties  to  the  public     P.  4r  i2. 1.  Railroad  Co,  r.  Mining  Co,,  977. 

4.  A  railroad  company  and  a  coal  company,  both  being  carriers  of  freight, 
with  connecting  lines,  made  an  agreement  that  the  coal  company  should  carry 
all  the  coal  between  two  certain  points,  and  perform  all  the  public  duties  in- 
cumbent on  the  railroad  company,  in  reference  to  the  carriage  of  coal ;  and 
that  if  any  coal  should  be  carried  by  the  railroad  company,  the  latter  should 
pay  the  coal  company  fifty  cents  per  ton  for  such  carriage,  and  the  right  of 
the  railroad  company  to  ose  certain  parts  of  the  road  and  bridges  of  the  coal 
company  should  cease  and  be  suspended  while  such  payments  should  be  in 
arrear.  Held,  that  whether  such  agreement  was  binding  or  not  on  the  par- 
ties, a  court  of  equity  would  not  enforce  it  by  injunction,  so  as  to  interfere 
with  the  public  right  to  demand  carriage  of  coal  by  either  party.     Id. 

5.  A  railway  company  is  liable  as  a  common  carrier,  and  is  an  insurer  of 
the  goods,  not  only  while  the  goods  are  in  actual  transit  over  its  line  of  rail- 
way, but  until  an  actual  delivery  of  the  goods  to  the  next  succeeding  carrier. 
Conkev  Y,  M,  fr  St,  P.  R,  R.  Co,,  865. 

6.  If  the  succeeding  carrier  should  refuse  to  accept  delivery  of  the  goods, 
or  in  case  of  a  break  or  interruption  in  the  line  of  transit,  as  by  storm,  flood 
or  earthquake,  or  by  fact  of  war,  rendering  it  impossible  to  send  the  goods 
forward,  or  causing  considerable  delay  in  the  transportation,  the  carrier 
might  relieve  itself  of  its  strict  liability  as  a  common  carrier  by  storing  the 
goods  and  notifying  the  owner  or  consignor  thereof.     Id, 

7.  The  case  of  Wood  r.  Railway  Company y  27  Wis.  541,  overruled.    Id, 

8.  An  action  may  be  mainiained  by  a  common  carrier  against  a  person 
knowingly  sending  by  such  carrier  explosive  and  dangerous  articles,  recently 
discovered  and  manufactured,  not  known  to  the  carrier  to  be  such,  and  with- 
out notice  of  their  character,  for  any  damages  caused  by  the  explosion  thereof 
from  their  inherent  tendency  to  expire  or  improper  packing.  B.  {j;'  A,  Rail- 
road V.  Shanly,  500. 

9.  But  not  against  a  person  who  merely  orders  the  same  to  bo  so  sent  as  a 
purchaser,  although  he  gives  no  such  notice.     Id, 

10.  If  two  persons,  without  any  concert  or  knowledge  of  each  other's  acts, 
so  send  two  such  articles,  one  of  which  causes  the  explosion  of  the  other, 
an  action  may  be  maintained  against  them  jointly.     Id, 

II.  A  third  person,  whose  property  near  the  railroad  is  injured  by  the  ex- 
ploKion,  may  also  maintain  such  action.     Id, 

12.  If  the  action  is  brought  in  the  name  of  the  third  person  for  the  benefit 
of  the  carrier  as  assignee,  this  is  no  ground  for  demurrer.    Id, 

13.  In  New  York  common  carriers  can  limit  the  extent  of  their  liability 
by  contract  with  the  shippers.    Ftbd  r.  Livingston,  594. 
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14.  A  notice  at  the  head  of  a  receipt  for  freight,  is  not  sufficient  to  consti* 
ture  a  contract  unless  it  is  proved  to  have  been  brought  to  the  shipper's  know- 
ledge.    Fibel  V.  Livingston,  594. 

15.  There  is  an  implied  duty  on  the  part  of  a  shipper  of  dangerous  articles 
to  notify  the  carrier.     Barney  v.  Bumslenbinder,  599. 

16.  Failure  to  do  so  will  render  him  liable  for  the  consequences.     Id. 

CONFEDERATE  STATES. 

1 .  Where  one,  during  the  late  war,  voluntarily  left  his  place  of  residence 
within  the  Union  lines,  he  cannot  avoid  proceedings  against  him  as  aBsentee, 
on  the  ground  of  his  inability  to  return.     Forman  v.  Scott ^  60. 

2.  Where  a  citizen  of  Kentucky  leaves  his  home  and  enters  the  service  of 
the  Confederate  States,  the  presumption  is  that  his  sympathy  is  with  the  South- 
ern cause,  and  to  rebut  this  he  must  show  that  such  absence  from  home  was 
enforced.     Thomas  v.  Mahoney  433, 

3.  The  civil  code  of  Kentucky  authorizes  the  creditors  of  a  citizen  vho 
leaves  the  county  of  his  residence  and  remains  absent  thirty  days  within  the 
Confederate  lines,  to  attach  his  property  and  sell  the  same  for  payment  of 
their  debts.     Id, 

4.  The  fact  that  the  debtor  was  a  soldier  in  the  Confederate  army,  would 
not  deprive  the  court  of  jurisdiction  under  the  code.     Id. 

5.  When  the  premises  are  used  as  an  encampment  by  the  Federal  Govern- 
ment, and  notice  of  the  attachment  is  served  on  the  officer  in  command,  the 
attachment  will  be  valid.     Id. 

6.  A  citizen  of  Maryland  is  liable  to  be  proceeded  against  by  an  order  of 
publication  granted  by  the  courts  of  the  state,  though  he  is  within  the  Confed- 
erate lines.     Dorsey  v.  Thompson^  732. 

7.  He  will  be  presumed  to  have  notice  from  the  due  publication  of  the 
order  of  court,  and  the  court  will  have  jurisdiction.     Id. 

8.  Purchasers  under  an  order  of  the  court  decreeing  a  sale  of  such  citizens' 
real  estate,  will  be  protected  in  their  titles.     Id. 

CONFLICT  OF  LAWS.     See  Equitt,  13. 

1.  As  a  general  rule  the  title  to  personal  property  perfected  in  one  state, 
according  to  the  laws  of  that  state,  is  respected  in  all  other  states  and  coun- 
tries into  which  the  property  may  come.  The  validity  of  transfers  of  such 
property  depends  in  general  upon  the  place  of  the  contract ;  sometimes  the 
situs  of  the  property  is  an  important  consideration.  These  general  rules  are, 
however,  subject  to  the  exception  that  every  state  must  judge  for  itself  how 
far  it  will  give  effect  to  the  laws  of  other  states.     Ballard  v.  Winfery  759. 

2.  The  rule  of  law  in  Connecticut  which  requires  a  change  of  possession  to 
accompany  sales  and  mortgages  of  personal  property,  in  onler  to  perfect 
the  title  as  against  creditors  of  the  vendor  or  mortgagor,  is  not  a  mere  rule 
of  evidence,  but  of  positive  law.  But  this  rule  does  not,  as  such,  apply  to 
property  located  without  the  jurisdiction  of  the  state,  and  ought  not  to  be 
applied  to  a  contract  made  in  good  faith  in  another  state,  between  citizens  of 
that  state,  according  to  the  laws  of  that  state,  in  relation  to  property  there 
situate,  with  no  purpose  of  being  executed  in  this  state,  or  of  evading  its 
laws.     Id. 

3.  A  probate  of  a  will  in  Lonisiatla,  of  a  person  domiciled  in  New  York 
at  the  time  of  his  death,  is  valid  until  set  aside  in  Louisiana.  Foulke  v.  Zim- 
inerman^  120. 

4.  A  purchaser  from  a  devisee  of  such  will,  of  real  estate  in  Loui^iann, 
while  the  probate  remains  in  force,  is  an  innocent  purchaser,  aiid  is  not  affected 
by  a  subsequent  order  setting  aside  the  will.    Id. 

5.  Even  where  the  order  is  fonnded  on  the  judgment  of  a  court  of  New 
York  declaring  the  will  void.    Id* 

CONSTITUTIONAL  LAW. 
1.  Poioer  of  the  Legislature.     See  Courts,  13. 

1.  The  Chatham  Local  Option  Law  declared  the. retail  of  ardent  spirits 
without  license  to  be  unlawful,  and  provides  that  no  license  shall  be  granted 
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if  a  majority  vote  of  the  township  is  for  "  no  license."     Held  that  the  act  is 
constitutional.     State  v.  Aforrix  Common  Pleas,  32, 

2.  The  legislature,  under  the  power  to  make  police  regulations,  may  pro- 
^        hibit  the  retail  of  alcoholic  stimulants.     Id. 

.3.  Municipal  corporations  and  townships,  or  the  people  thereof,  acting 
collectively,  may  be  invested  with  authority  to  regulate  or  prohibit  the  retail 
of  intoxicating  drinks.     /(/. 

4.  In  matters  of  pure  legislation  one  legislature  cannot  bind  another. 
Gi inland  et  al.  v.  Schnifler^  54. 

5.  The  right  to  contest  an  election  is  not  a  vested  right.  Given  by  one  leg- 
islature it  may  be  taken  away  by  another.     Id, 

6.  Thb  Constitutionality  of  Local  Opuon  Laws,  129. 

7.  The  power  of  the  legislature  is  omnipotent  within  constitutional  limits. 
The  People  v.  New  York  Gas  Light  Co.,  309. 

8.  Though  an  act  of  the  legislature  be  unwmstitutional  it  m«y  by  a  subse- 
quent act  direct  the  expenses  of  such  legislation  to  be  paid.  The  People  ex 
rel.  Kingdand  v.  Bradleg,  594. 

9.  The  power  of  the  legislature  is  omnipotent  within  constrtational  limits. 
The  People  v.  New  York  Gas  Co.,  594. 

10.  There  is  a  distinction  between  private  citizens  and  incorporated  towns 
and  cities,  the  latter  are  subject  at  all  times  to  the  control  of  the  legislature 
which  has  a  right  as  trustee  of  the  public  interest  to  inspect,  regulate  and 
control  their  funds  and  franchises.     Mayor,  ^c.  v.  Sehner,  729. 

IL  Power  of  the  States, 

11.  The  power  to  regulate,  provide  for  and  control  the  surrender  of  fugi- 
tives from  justice  from  foreign  countries  is  by  the  Federal  Constitution  con- 
ferred exclusively  pn  the  Federal  Government,  and  cannot  be  exercised  by 
the  states.     People  v.  Curtis,  94. 

12.  A  state  law  giving  the  Governor  power  to  surrender  a  criminal  to  a 
foreign  country  is  contrary  to  the  provisions  of  the  United  States  Constitu- 
tion.    Id, 

13.  The  term  "due  process  of  law'*  in  the  Constitution  of  Wisconsin,  Art. 
1 ,  sect.  8,  does  not  mean  a  presentment  or  indictment  by  a  grand  jury.  Rowan 
V.  State,  189. 

14.  The  14th  amendment  to  the  Constitution  of  the  ^nited  States  does  not 
prevent  states  punishing  felonies  by  criminal  informations  without  indict- 
ment.    Id, 

III.   Taking  Private  Property, 

15.  Private  property  cannot  be  taken  for  public  use  until  its  value  has  been 
ascertained  in  a  legal  manner,  and  such  value  paid  or  secured  to  the  owner. 
Bohlman  v.  G.  B.  ^  Lake  Pepin  Railroad  Co,j  187. 

16.  An  attempt  to  enter  on  land  without  the  damage  for  its  taking  having 
been  ascertained,  will  he  i-estrained  by  injunction.     Id, 

17.  The  statute  of  Wisconsin  which  provides  that,  **no  injunction  shall  be 
granted  to  prevent  the  use  of  land  by  a  railway  company,  until  final  judgment 
is  entered  for  damages,**  applies  only  to  cases  where  the  land  has  been  occu- 
pied by  the  owner's  consent.    Id* 

18.  The  fact  of  the  road  being  surveyed  and  located  without  protest,  gives 
the  company  no  right  to  permanently  occupy  the  land.     Id, 

CONTRACT.     See  Judgment,  7.     Streets,!. 

1.  Distinction  bet\^een  the  motive  for,  and  the  actual  consideration  of  a  con- 
tract.    Philpot  V.  Gunninger,  188. 

2.  A  considei'ation  moving  from  A.  to  B.,  with  whom  C.  afterwards  enters 
into  partnership  and  thus  obtains  the  benefit  of,  will  support  a  promise  by  C. 
Id, 

8.  A  contract  of  sale  of  goods  "  deliverable  sound  and  in  good  order,"  is 
not  a  warranty  that  the  entire  goods  shall  be  so.  Townsend  et  al,  v.  Shepard, 
399. 

4.  If  the  vendee  waives  the  objection  that  they  are  nnsoand,  the  vendor 
must  deliver.    Id. 
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5.  If  vendor  refase  to  delirer  he  roast  pay  sach  damages  as  the  rendee  sus- 
tains.    Townsend  et  al.  r.  Shepard,  399. 

6.  Where  any  part  of  the  consideration  is  illej^nl,  the  contract  is  wholly 
vitiated,  but  it  is  otherwise  wh<?re  part  is  only  void  or  voidable.  Cfements  v. 
Marstan,  530. 

7.  A  promise  by  a  father  to  give  np  certain  notes  execatetl  by  his  son,  is 
executory,  and  natural  love  and  affection  is  not  a  sufficient  consideration  f6r 
such  a  promise.     Oenman  v.  McMdhin^  530. 

8.  A  subscription  for  stock  in  a  railroad,  is  a  contract  between  the  sab- 
Bcriber  ai^d  the  corporation.     Mdvin  v.  Hoitt,  531. 

9.  Where  A.  accepted  in  writing,  an  order  to  pay  a  clrtim  oat  of  the  pro- 
ceeds of  a  certain  note  in  his  hands,  he  cannot  afterwanls  change  his  liability 
on  the  ground  that  there  was  a  parol  agreement  that  he  was  to  be  paid  his  in- 
debtedness first.     Miller,  Executor,  v.  Goldthwait,  AdminiiUralor,  661. 

CONVERSION.     See  Iw faht,  4. 

CORPORATION. 

1.  The  plaintiffs,  a  railroad  company,  were  incorporated  with  a  capital  of 
$500,000,  with  power  **  to  call  the  first  meeting  of  the  stockholders  whenever 
$100,000,  or  more  of  the  capital  stock  shall  hnve  been  8ub:jcribed  for,  to  choose 
directors  and  perfect  the  organization  of  said  corporation,"  and  ''when  so 
organized  to  procce<l  to  commence  the  construction  of  the  railroad."  N.  H. 
ff  D.  Railroad  Co.  v.  Chapman j  80. 

2.  The  sum  of  $216,700  was  subscribed,  including  the  subscriptions  of  the 
defendants,  and  the  first  meeting  of  the  stockholders  was  then  held  and  di- 
rectors chosen.  Subsequently  an  amendment  to  the  plaintiffs'  charter  was 
passed  by  the  General  Assembly,  authorizing  the  city  of  New  Haven  to  sub- 
senbe  $200,000  to  the  capital  stock,  and  to  appoint  two  directors  in  the  com- 
pany, with  one  vote  for  every  four  shares  of  stock  held  by  the  city.  Pursuant 
to  the  power  so  given,  the  city  of  New  Haven  snbscribed  $200,000  to  the 
stock,  and  appointed  two  directors  who  assumed  and  continued  to  discharge 
the  duties  of  the  office.     Id. 

3.  No  other  subscriptions  were  made,  and  the  directors  thereupon  proceeded 
to  call  in  the  capital  stock,  and  to  commence  the  construction  of  the  railroad. 
Id. 

4.  In  an  action  to  recover  subscriptions  to  the  stock.  Held,  1.  That  the 
term  **  organize,"  as  ased  in  the  charter,  embraced  merely  the  choice  by  the 
stockholders  of  the  necessary  officers  for  the  transaction  of  the  business  of 
the  company,  and  that  the  plaintiffs,  when  so  organized,  $100,000  having 
been  subscribed  to  the  stock,  might  legally  begin  the  exercise  of  their  cor- 
porate franchise.  2.  That  the  amendment  to  the  charter,  and  the  action  of 
the  plaintiffs  and  the  city  nnder  it,  did  not  impair  the  rights  of  the  defendants 
as  stockholders,  or  relieve  them  from  liability  on  their  subscription.     Id. 

5.  A  railroad  corporation  cannot  lawfully  take,  hold  and  deal  in  real 
estate  for  other  purposes  and  to  a  greater  extent  than  it  is  authorized  so  to 
do  by  its  charter,  but  the  amount  of  lands  which  such  corporation  can  legally 
hold,  can  only  be  determined  by  a  direct  proceeding  against  the  same  by  the 
state  fur  a  violation  of  its  charter.     Lattd  v.  Hoffman,  143. 

6.  While  a  contract  to  convey  to  such  corporation  land  which  is  not  to  be 
used  for  the  purpose  for  which  it  is  authorized  by  its  charter  to  hold  real  estate 
cannot  be  specifically  enforced  in  a  court  of  equity,  yet  a  deed  made  to  such 
corporation,  and  by  the  corporation  to  a  third  party,  operates  to  convey  all 
the  title  of  the  original  grantor.     Id. 

7.  Where  the  charter  of  a  corporation  fixes  the  amount  of  its  capital  stock 
and  the  number  of  shares  into  which  it  shall  be  divided,  the  corporation 
cannot  make  assessments  on  the  shares  subscribed,  for  the  purpose  of  carrying 
on  the  general  business  of  the  company,  until  all  the  capital  stock  has  been 
subscribed,  unless  either  expressly  or  by  implication  a  different  intent  appears 
in  the  charter,  or  in  the  contract  of  subscription.  P.  ^  R,  J.  Rail  wag  Co. 
v.  Prenton,  242. 

8.  The  charter  of  ft  railway  company  provided  that  its  capital  Ktnck  should 
be  one  million  dollars,  and  be  divided  into  shares  of  one  hundred  dollars  each  ; 
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that  the  persons  nnmed  as  corporators  shoald  be  authorised  to  cause  books  to 
be  opened  for  receiving  subscriptions  to  the  stock  to  the  amount  of  $100,000 ; 
that  each  subscriber  at  the  time  of  subscription  should  pay  five  dollars  on 
each  share  by  him  subscribed  ;  that  the  corporate  powers  should  be  vested  in 
A  board  of  nine  directors ;  that  the  first  election  for  directors  should  be  held  as 
soon  as  mif^ht  be  after  said  $100,000  of  stock  should  have  have  been  sub- 
scribed ;  that  the  directors  should  have  power,  and  were  required,  to  re-open 
the  books  to  fill  up  the  capital  stock,  and  to  continue  to  receive  subscriptions 
thereto  until  the  whole  amount  should  have  been  taken ;  and  that  all  sub- 
scriptions should  be  paid  at  such  time^,  and  in  such  amounts,  and  on  such 
conditions  as  the  directors  might  prescribe.     Id, 

9.  Held^  that  the  directors  could  not  call  for  payments  on  the  sub<icriptions 
until  the  entire  one  million  dollars  of  stock  had  been  subscribed.     Id. 

10.  An  act  amending  the  charter  of  the  company,  by  which  it  was  author- 
iced  to  construct  and  maintain  a  branch  railroad  from  some  suitable  point  on 
its  main  line  to  a  point  named  in  said  amendatory  act,  did  not  so  change  the 
purposes  of.  the  incorporation  as  to  release  previous  subscribers  to  the  stock 
from  payment  of  their  subscriptions.     Id» 

11.  It  is  no  defence  to  an  action  by  the  assignee  of  a  corporation  against 
a  stockholder  that  the  corporate  proceedings  have  not  been  strictly  according 
to  statute.     Upton  v.  Hannbrough^  462. 

12.  The  stockholders  in  a  corporation  d%  facio  cannot  object  that  it  is  not 
one  rf«  j«re.     [d, 

13.  One  who  voluntarily  takes  stock  in  a  corporation  which  has  all  the  ex- 
ternal indicia  of  being  a  corporation,  cannot  deny  the  authority  to  issue  such 
stock,  nor  his  liability  thereunder  to  the  creditors.    Id. 

14.  A  provision  in  the  charter  requiring  a  corporation  to  take  securities 
for  its  stock,  does  not  prohibit  it  from  selling  stock  on  other  terms.     Id. 

15.  A  court  of  bankruptcy  has  all  the  powers  vested  in  the  officers  of  a 
company  in  regard  to  making  assessments  and  calls  of  stock.     Id. 

16.  The  fact  that  the  officers  represented  that  no  assessment  would  ever  be 
made,  is  no  defence  as  against  the  creditors  of  the  corporation.     Id. 

17.  The  purchaser  of  a  certificate  of  stock  who  surrenders  it  and  has  one 
issued  to  himself,  assumes  the  liabilities  of  an  original  subscriber.     Id. 

18.  When  a  charter  directs  that  all  elections  of  directors  shall  be  at  such 
times  as  by-laws  direct,  no  election  can  be  held  until  a  by-law  directing 
when,  has  been  adopted.     Johnson  et  al.  v.  Jones  ei  al.f  467. 

19.  Acts  required  to  be  done  by  the  directors  of  a  company,  must  be  done 
by  them  when  lawfully  convened.     Id. 

20.  An  election  is  not  legal  if  the  list  of  stockholders  exhibited  on  the  day 
of  election  is  not  a  true  list.     Id. 

2 1 .  Stockholders  who  are  not  such  on  the  day  of  election  cannot  vote.    Id. 

22.  A  majority  of  the  board  of  directors  can  use  the  name  of  the  corpora- 
tion in  a  suit.     Id, 

23.  Every  member  of  an  unincorporated  joint-stock  company  is  personally 
liable  for  all  its  debts.     Frost  v.  Walker^  670. 

24.  It  is  sufficient  to  authorize  a  finding  that  persons  are  members,  if  their 
names  are  proved  to  be  upon  the  subscription  books,  for  the  capital  stock.  Id. 

25.  By  contributing  to  the  capital,  the  subscribers  became  entitled  to  a  share 
in  the  profits,  and  liable  as  copartners.     Id. 

26.  There  is  no  distinction  between  a  subscriber  for  stock  and  a  stock- 
holder, as  regards  their  liability.     Id. 

27.  Directors  in  a  stock  company  are  not  as  to  the  stockholders,  technical 
tru'^tees.     Spering^s  Appeal^  784.  , 

28.  They  are  not  liable  for  mistakes  of  judgment,  especially  where  acting 
under  leijal  advice.     Id. 

29.  They  are  responsible  to  the  stockholders  for  losses  from  fraud,  embez- 
zlement, wilful  miitconduct,  breach  of  trust,  gross  inattention  or  negligence, 
by  which  fraud  has  been  perpetrated  by  the  agents,  officers  or  co-directors.  Id. 

30.  A  subscription  to  stock  of  $10,000,  upon  condition  that  good  and  re- 
sponsible persons  subscribe  $50,000  within  one  year  to  the  corporation,  means 
that  the  $10,000  is  to  be  included  in  the  $50,000.  Mont,  fr  W^»  R*  ^»  Cb.  r. 
Langdon,  784. 
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COSTS. 

1.  So  lon^  as  good  faith  is  observed,  the  defendant  is  not  bound  to  aetrre 
diligence  in  collecting  his  costs  of  the  original  plaintiff.  IleywoodY,  Benton, 
.55. 

2.  Costs  are  not  incident  to  the  debt,  or  to  the  action  nntil  it  is  pending, 
and  nlthon^h  expense  may  have  been  made  pre  para  torr  to  its  commencement, 
the  plaintiff  has  no  right  to  demand  costs  for  that  reason,  nor  is  the  defend- 
ant obliged  to  tender  them  until  they  become  thus  incident  by  the  commence- 
ment of  the  action,  which  in  this  state  is  the  actual  service  of  process  on  the 
defendant.     Studwdl  v.  Cooke,  223. 

3.  There  is  no  equity  in  favor  of  a  creditor  to  require  a  debtor  to  pay  the 
expenses  of  proceedings  taken  for  the  institution  of  a  suit,  before  its  actual 
commencement,  so  strong  as  to  prevail  over  the  right  of  the  debtor  to  make 
tender  of  the  debt.     Jd. 

4.  No  right  to  costs  by  reason  of  an  equity  has  ever  been  recognised  by  the 
common  law,  and  a  court  of  law  cannot  yield  to  such  an  equity  without  a 
departure  from  principle.     Id. 

5.  From  a  review  of  the  authorities  in  England  and  in. this  country,  it 
appears  that  every  attempt  which  has  been  made  to  induce  courts  of  law  to 
recognise  such  an  equity,  and  to  require  payment  of  costs  before  suit  pending, 
has  failed.     Id. 

6.  Therefore,  where  in  foreign  attachment,  after  service  on  the  garnishee, 
but  before  service  on  the  defendant,  the  defendant  tendered  to  the  plaintiff  the 
amount  of  the  debt  alone,  without  the  costs  of  the  suit,  it  was  held  that  such 
tender  was  sufficient.     Id, 

7.  Where  a  defect  of  parties  is  apparent  on  the  complaint  but  no  objection 
made  until  after  appeal,  neither  party  is  entitled  to  the  costs  of  the  appeal. 
risher  V.  Habbell,  733. 

COUNTV.     See  Highway,  8. 

A  county  is  not  liable  for  medical  services  rendered  to  prisoners  in  the 
county  jail.     Rofterts  v.  Count tf  Commissioners^  121. 

COUPON.     See  Limitations,  1. 

COURTS.    See  Errors  AND  Appeals,  4.  Judomeitt,  3.    Notice.   Practice, 
17,  20. 

1.  The  restriction  of  the  11th  section  of  the  Judiciary  Act,  giving  original 
jurisdiction  to  the  Circuit  Courts,  does  not  apply  to  cases  where  either  party 
believes  that  from  local  influence  he  will  not  be  able  to  obtain  justice  in  a 
state  court.     Citij  of  Lexington  v.  Butfer,  127. 

2.  Suits  on  negotiable  paper  are  not  within  the  exception  to  the  1 1th  section 
of  the  Judiciary  Act.     Id. 

3.  To  take  a  case  to  the  Supremo  Court  of  the  United  States  on  the  ground 
that  the  stat*  court  refused  to  give  full  faitli  and  credit  to  the  judicial  reconl 
of  another  state,  it  is  necessary  that  the  record  should  show  that  it  was  au- 
thenticated in  the  mode  prescribed  bv  the  Act  of  May  26tU  1790.  Caperton 
v.  Ballard,  198. 

4.  The  Uiiiteil  States  courts  have  not  jurisdiction  to  restrain  a  sheriff  from 
selling  under  an  execution  from  a  state  court.     Buggies  v.  Simonton,  461. 

5.  The  state  court  having  first  obtained  jurisdiction,  it  is  exclusive.     Id. 

6.  This  rule  does  not  apply  however  to  bankrupts.     Jd. 

7.  The  Circuit  Court  of  the  United  States  has  juris<liction  of  a  common- 
law  or  equity  action  brought  by  an  assignee  in  bankruptcy  appointed  in 
another  district  where  such  assignee  is  a  citizen  of  another  state,  and  the  de- 
fendant is  a  citizen  of  the  state  where  the  action  is  brought  and  the  amount 
in  dispute  exceeds  the  sum* of  $500.     Pmjson  v.  Dietz^  511. 

8.  Jurisdiction  of  the  state  and  feileral  courts  as  affected  by  the  Bankruptcy 
Act  considered.     Id. 

9.  The  Act  of  April  20th  1871  does  not  authorize  the  removal  of  a  case 
from  the  state  courts  in  every  case  in  which  the  United  States  courts  would 
have  original  jurisdiction.     Ganghan  v.  Fertilizing  Co.,  569. 

10.  Congress  did  not  intend  by  the  general  words  used  to  extend  jurisdic- 
tion to  remove,  except  under  the  circumstances  specified  in  the  act.     Id. 
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11.  The  Circuit  Courts  of  the  United  Sutes  have  jurisdiction  of  a  bill  to 
enjoin  the  executors  of  a  will,  which  has  been  admitted  to  probate  by  the 
county  court  of.  a  state,  from  usin$;  it  to  defeat  the  rights  of  a  citizen  of  another 
state.     Amo»ff  r.  Ainory  el  al.,  d85. 

12.  The  decree  or  judjrment  of  a  state  court  can  be  avoided  on  the  ground 
of  fraud,  both  in  the  courts  of  the  United  States  and  of  another  state.     Id, 

13.  The  legislature  of  a  state  cannot  deprive  a  citizen  of  another  state  of 
his  le^al  or  equitable  rijjhts  under  the  Constitution  and  the  laws  of  Cont:re>s, 
by  declaring  in  what  courts  they  must  be  enforced.     Id, 

14.  If  a  court  has  no  jurisdiction  there  is  no  trial.     Loeb  v.  Mathis^  665. 

15.  An  objection  to  the  jurisdiction  is  not  waived  by  failing  to  demur  or 
answer.     Id. 

COVENANT.     See  Ground-Rent,  1»  2. 

1.  Covenants  for  title  run  with  the  land,  enure  for  the  protection  of  the 
owner  for  the  time  being,  and  may  be  enforced  by  the  heirs,  devisees  nn  I 
alienees  of  the  covenantee.     Crisfield  v.  Siorr^  55. 

2.  In  actions  on  covenant  of  warrnnty  it  is  necessary  to  prove  cvirtioii  by 
title  paramount,  and  a  narr.  which  fails  to  allege  this  will  be  bad  on  demurrer. 
Id. 

3.  Where  an  action  is  brought  against  the  heirs  of  the  covenantor,  they  are 
jointly  liable,  and  the  verdict  shonld  be  against  them  in  solido.     Id. 

4.  Limitations  do  not  begin  to  run  until  there  is  a  breach  of  the  covenant 
of  warranty.     Id. 

5.  A  covenantee  who  has  suffered  eviction  is  not  bound  to  seek  satisfaction 
of  his  claim  out  of  the  personal  estate  of  his  covenantor,  before  resorting  to 
his  heirs.     Id, 

6.  An  outstandinji^  tax  certificate  at  the  date  of  conveyance,  is  a  breach  of 
covenant  against  encumbrances.     Eaton  v.  Lyman,  189. 

7.  A  covenantee  is  entitled  to  recover  the  amount  necessary  to  remove  an 
encumhrance,  not  exceeding  the  purchase-money  of  the  land.     Id. 

8.  Proof  that  the  grantee  has  been  evicted  does  not  necessarily  show  a 
breach  of  the  covenant  of  warranty.     Id. 

9.  An  agreement  intended  to  be  signed  and  sealed  by  two,  but  only  signed 
find  sealed  by  one,  bhids  the  one  only.  W.  Aid.  R.  R.  Co.  v.  Orendorff^ 
785. 

CRIMINAL  LAW. 

I.  General. 

1.  A  marriage  between  a  white  and  a  negro  is  a  criminal  offence  by  the 
lawrf  of  Indiana.     The  Slate  v.  Gibxon^  319. 

2.  When  the  facts  proved  on  the  part  of  the  prosecution  show  thnt  the  re- 
spondent claimed  to  do  the  act  resulting  in  death  to  the  assailant  in  self- 
defence,  the  burden  of  proof  rests  from  the  first  upon  the  prosecutor  to  show 
beyond  reasonable  doubt  that  the  act  was  criminal.     State  v.  Patterson^  647. 

3.  Where  a  statute  defining  an  offence  contains  an  exception  in  the  enact- 
ing clanse,  which  is  so  incorporated  with  the  language  defininir  the  offence, 
that  the  ingredients  of  the  offence  cannot  be  fully  set  out  without  negativing 
the  exception,  an  indictment  must  allege  enough  to  show  that  the  accused 
is  not  within  the  exception.     United  States  v.  Cooke^  682. 

4.  But  if  the  exception  is  separable  from  the  language  of  the  onactini; 
clause,  and  the  oflTence  can  be  fully  and  accurately  defined  without  reference 
to  it,  the  indictment  is  good  without  such  reference.     Id. 

5.  An  indictment  charged  the  accused  with  the  commission,  more  than 
two  years  previously,  of  certain  acts  amounting  to  an  offence  as  defined  hy 
an  Act  of  Congress ;  another  act  limited  prosecutions  for  this  and  other 
oflfences  to  two  years,  unless  the  accused  had  been  a  fugitive  from  justice. 
On  demurrer  the  indictment  was  held  good,  though  it  did  not  ollcge  that  the 
accused  was  within  the  exception.     Id. 

II.  Murder. 

6.  An  indictment  for  murder  charging  that  the  accused  did  wilfully,  felon!- 
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onsly  and  of  his  malice  aforethoagfat,  kill  and  mnrder,  is  talid.    Bowam  r. 

StCUty    189. 

7.  Information  comroimtcated  by  others  to  the  person  who  kills  another 
because  of  it  can  never  be  permitted  to  reduce  the  killing^  from  mrder  to 
manslaughter.     Fralieh  v.  The  People^  659. 

ni.  Bribery. 

8.  A  proposal  by  an  officer  to  receire  a  bribe,  though  not  bribery,  is  aa 
indictable  misdemeanor  at  common  law.      Walah  v.  Tht  People^  617. 

IV.  Perjury, 

9.  In  trial  for  perjury  the  materiality  of  the  false  testimony  is  a  qoestion 
of  law  for  the  court.     StatB  of  KanMU  y,  Lewisj  126. 

10.  If  left  to  the  jury,  and  their  yerdict  determines  the  question  as  the  court 
should  hare  instructed  them,  no  error  is  done.    Id, 

11.  Where  information  charges  offence  as  done  at  certain  time  and  place, 
evidence  that  defendant  was  at  the  time,  at  a  remote  place  is  material.     Id, 

12.  Failure  to  enter  a  plea»  will  not  make  trial  bo  far  void  that  false 
swearing  cannot  be  perjury.    Id, 

V.  Afsxault. 

13.  An  assault  on  a  man's  bouse  can  only  be  regarded  as  an  assanit  on  bis 
person  when  the  purpose  of  the  assanlt  is  an  injury  to  the  person  of  the  ocen- 
pant  or  one  of  his  family.     State  v.  Patteram%f  400. 

CURTESY.     See  Husbakd  and  Wipb,  II. 

CUSTOM.     See  Brokkr,  9  ;  Shippiivg,  11 ;  Usagb,  7. 

DAM.     See  Eabbmknt,  7  ;  Ritsr,  1. 

Where  a  party  h^s  sustained  damage  from  the  unlawful  erection  of  a  dam 
over  a  navigable  stream  he  may  maintain  an  action  for  relief,  and  against  its 
further  maintenance.     Wisconsin  Jntp,  Co,  v.  Lyons,  196. 

DAMAGES.     See   Assumpsit,  6;   Bankruptct,  22;   Equity,  20;  Lboal 
Tender  ;  Malicious  Proseoution,  5  ;  Railroad,  2,  4,  8 ;  Stream,  2. 

1.  In  an  action  of  covenant  by  the  assignee  of  covenantee,  the  measure  of 
damages  is  the  consideration  which  the  assignee  paid  to  bis  grantor,  with  in- 
terest from  the  eviction,  and  costs  in  an  ejectment  suit.    Cris/iefd  v.  Storr^  55. 

2.  Counsel  fees  paid  in  defending  ejectment  suit  cannot  be  recovered  as 
part  of  the  damages,  unless  the  covenantor  refuses  to  defend  the  title.     Id. 

3.  Under  the  General  Statutes  of  New  Hampshire  the  owner  of  a  dog  i« 
liable  for  double  damages  to  the  person  injured  whether  he  knew  of  the  vicious 
habits  of  the  animal  or  not.     Ome  v.  Roberts,  55. 

4.  In  an  action  by  mortgagee  for  illegal  seizure  of  goods  under  a  void  at- 
tachment, the  defendant  may  prove  in  mitrgation  of  damages,  that  at  the 
time  of  seizure  there  was  rent  in  arrear  for  the  premises  where  the  goo<Is 
were,  which  was  paid  by  the  sheriff  out  of  the  proceeds.  fVanamaler  v. 
Bowes^  61. 

5.  In  the  absence  of  evidence  of  wanton  or  malicious  wrong  rn  seising  the 
goods,  exemplary  damages  should  not  be  allowed.     Id. 

6.  The  measure  of  damages  must  be  determined  by  the  facts  of  each  ease. 
Id. 

7.  In  trespass  qit.  cl.^  the  declaration  alleged  that  the  defendant  broke  and 
entered  into  the  plaintifTs  land,  and  trod  down  and  destroyed  the  herbage^ 
and  cut  down  the  trees,  and  dug  up  the  ground,  to  the  plaintiflTs  damage. 
The  plaintiff  introduced  evidence  to  prove  that  the  defendant  not  only  cut 
down  the  trees,  but  removed  the  wood ;  and  the  court  charged  the  jury,  that 
in  estimating  damages  they  might  take  into  consideration  the  cutting  and 
removal  of  the  wood,  if  the  trespass  was  one  continued  act.  Held,  that  the 
evidence  was  inadmissible,  and  the  charge  erroneous.  Johnson  v.  Gorham, 
271. 

8.  Where  a  railroad,  without  the  owner's  consent,  enters  upon  his  land  and 
occupies  it,  the  companv  is  liable  for  the  value  of  the  land  at  the  time  of  oc- 
cupation.    Graham  v.  C.  f  N,  C,  R,  R.  Co,^  327. 
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.  9.  For  refosal  to  receive  deed  and  pay  for  the  land,  is  the  difference  between 
price  agreeii  to  be  paid,  and  the  real  yalne  of  the  land  when  the  contract  was 
broken.     Griswold  t.  Sabin,  328. 

10.  The  imposition  of  a  fine  in  a  criminal  proceeding  for  assault  and  bat- 
tery, is  no  bar  to  exemplary  damages  in  a  civil  suit  for  same  act.  Hoadley 
v.    Watson^  400. 

11.  The  expenses  of  plaintiff  for  counsel  fees  and  other  trouble  in  the  suit, 
are  not  an  element  of  exemplary  damages.     Id, 

12.  A  person  is  answerable  for  the  consequences  of  his  fault  only  so  far 
as  they  are  natural  and  proximate,  and  therefor  may  be  foreseen.  Fairbanks 
V.  Kerr,  401. 

13.  Where  an  agreement  in  writing  for  the  sale  of  land,  stipulated  that  on 
a  failure  by  either  party  to  perform  he  should  pay  the  other  $5000,  which  was 
declared  to  be  liquidated  damages,  it  will  be  held  so  to  be.  Leggetl  t.  Mutual 
Life  Ins,  Co.  of  New  York,  401. 

14.  It  is  not  error  for  a  court  to  charge,  that  the  jury  would  be  justified  in 
giving  plaintiff  compensation  not  only  for  such  damages  as  he  had  already 
sustained  but  also  for  such  as  he  will  reasonably  sustain  in  the  future.  Pas- 
senger Rafluxiy  Co,  v.  Donahue,  405. 

15.  Damages  for  negligence  are  to  be  measured  by  the  same  rule  as  to 
artificial  as  to  natural  persons.     Id, 

16.  The  damages  for  the  taking  of  land  for  railroad  purposes  should  be 
estimated  as  of  the  day  when  the  company  acquired  the  right  to  the  property. 
Driver  v.  Western  Union  R,  R,  Co,,  463. 

17.  The  measure  of  damages  is  the  value  of  the  land  taken  and  the  dimi- 
nutlon  in  value  of  the  adjacent  property.     Id, 

18.  In  an  action  for  the  conversion  of  stock  pledged  the  measure  of  damages 
is  the  highest  price  of  the  stock  between  the  conversion  and  day  of  trial. 
Lawrence  v.  Maxwell,  463. 

19.  The  measure  of  damages  on  the  breach  of  a  covenant  of  seisin  where 
grantee  receives  no  title,  is  the  consideration-money  with  interest.  Laceif  v. 
Mar  nan,  536. 

20.  In  order  to  entitle  a  party  who  claims  a  sum  of  money  in  gross,  stipn- 
Irtted  to  be  paid  for  breach  of  an  agreement,  to  recover  it  as  liquidated  dam- 
ages, he  must  show  that  it  was  so  considered  and  intended  by  the  contracting 
parties.     Davis  v.  Gillett,  659. 

21.  Whenever  the  stipulation  for  payment  for  breach  of  a  contract,  is  a 
measure  to  determine  a  damage  which  would  otherwise  be  uncertain  and 
difficult  to  ascertain,  it  is  a  liquidation  of  damages  and  not  a  penalty.  Wolf 
Creek  Coal  Co,  v.  Scliultz,  785. 

22.  For  breach  of  contract  to  lease  a  dye-shop  and  furnish  plaintiff  work, 
the  latter  to  put  in  fixtures,  the  plaintiff  is  entitled  as  damages  to  be  put  in 
the  same  position  as  if  contract  had  not  been  made.     Garsed  v.  Turner^  785. 

DEBTOR  AND  CREDITOR.     See  Fraud,  4.     Trust  and  Trustee,  11,  14. 

I.  Generally. 

1 .  Where  a  trust  mortgage  was  made  to  C.  to  secure  amongst  others  a  debt 
of  H.,  who  owed  a  firm  of  which  C.  was  a  member,  and  H.  gave  an  order 
on  C-  in  favor  of  B.,  it  is  an  equitable  assignment  to  B.,  and  he  can  recover 
from  C.      Caldwell  v.  Hartupee,  401. 

2.  The  mistake  of  one  party  and  the  fraud  of  the  other  is  as  good  cause  for 
y^icating  the  settlement  of  a  claim  as  a  mutual  mistake.  Bloodgood*s  AdmW 
V.  Sears,  401. 

3.  Any  person  may  pledge  his  personal  property  as  collateral  security, 
though  such  property  would  otherwise  be  exempt  by  law  from  sale  on  execu- 
tion.    Jones  V.  Scott,  531.  ^ 

4.  A  creditor  who  has  collateral  security  may  sue  his  debtor  and  obtain 
judgment  without  affecting  his  lien  on  the  property  pledged.     ///. 

5.  If  nothing  is  said,  the  creditor  has  the  right  to  apply  a  payment  to  such 
indebtedness  as  he  sees  fit.      Woods  v.  Sherman,  791. 

II.  Sale  or  Conveijance  Fraudulent  as  to  Creditors, 

6.  Where  a  composition  is  made  by  creditors  with  a  debtor,  any  security  or 
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DEBTOU  AND  CREDITOR.  ^ 

advantage  given  to  a  particular  creditor,  not  prorided  for  in  the  terms  of  the 
composition  and  not  disclosed,  is  void,  both  as  to  the  other  creditors  and  as  to 
the  debtor.     Bean  v.  Amsinkj  379. 

7.  Creditors  agreed  to  accept  70  per  cent,  in  notes,  pajable  at  six,  twelve 
and  eighteen  months.  One  of  the  creditors,  in  pursuance  of  a  previous  agree- 
ment, gave  back  the  notes  for  the  70  per  cent.,  and  took  notes  for  50  per 
cent,  payable  in  60  days.  These  notes  were  paid,  but  the  debtor  being  unable 
to  meet  the  six-month  notes,  was  adjudicated  a  bankrupt.  i7e/(/,  that  his  as- 
signee could  recover  back  the  money  paid  to  the  creditor  on  Uie  sixty-day 
notes.     Id, 

8.  Where  the  plaintiff  owned  a  U.  S.  5-20  bond  in  the  possession  of  the 
defendants  at  the  time  of  their  making  a  fraudulent  transfer  of  their  prop- 
erty, which  they  afterwards  converted  to  their  use,  he  will  be  held  to  be  a 
creditor  entitled  to  protection.     Pendleton  t.  Hughes^  660. 

9.  Where  the  direct  effect  of  a  conveyance  and  of  omitting  to  put  it  on 
record  is  to  defraud  a  creditor  of  the  grantor,  it  will  be  held  fraudulent  and 
void.     Id* 

10.  And  this  whether  the  creditor  was  one  before  or  after  the  fraudulent 
conveyance.     Id. 

11.  A  conveyance  voluntary  and  without  consideration,  executed  by  H. 
and  his  wife  when  he  was  in  embarrassed  circumstances,  with  the  understand- 
ing that  it  should  be  conveyed  back  to  the  wife,  is  fraudulent  and  void.  Pen- 
dleton V.  Hughes,  662. 

DECEDENT'S  ESTATE.      See  Assumpsit,  4,  5. 

1.  Children  have  no  vested  rights  as  heirs  in  their  father's  estate,  while  he 
lives.     Morgan  v.  Perrjfy  326.  * 

2.  Statutes  altering  the  descent  of  intestates'  estates,  which  only  apply  to 
estates  to  be  settled  after  its  passage,  are  not  retrospective.     Id, 

3.  An  advancement  in  money  has  no  effect  on  the  share  of  real  estate  de- 
scend in  <r  to  a  son.     Havens  v.  Thompson  jr  Allen^  460. 

4.  Whether  an  agreement  by  parol  or  in  Writing  without  seal,  by  the  son, 
can  have  any  effect  is  doubtful.     Id. 

5.  A  creditor  of  a  decedent's  estate  must  enforce  his  claim  through  an  exe- 
cutor or  administrator.      Wilson  v.  Davis^  531. 

6.  Any  one  taking  posesssion  of  decedent's  property  without  administration, 
may  be  sued  by  a  creditor  as  an  executor  de  son  tort.     Id, 

7.  To  bind  a  decedent's  estate,  his  legal  representative  must  be  made  a  party 
in  his  representative  character.     Fisher  v.-  Hubbell  et  aL,  733. 

DEED. 

1 .  Where  the  members  of  a  firm,  authorize  one  partner  to  sign  and  seal 
an  instrument  prior  to  its  execution,  it  will  be  regarded  as  the  the  deed  of  the 
firm,     (jibsonv.  Warden,  119. 

2.  The  recording  acts  of  Wisconsin  apply  in  favor  of  titles  made  through 
judicial  sales  and  conveyances.     Ehle  r.  Brown  et  al,,  121. 

3.  Where  a  mortgnge  is  foreclosed  against  all  persons  having  any  title  of 
record,  a  prior  unrecorded  deed  is  void  against  the  sherifTs  vendee  in  the  fore- 
closure suit.     Id, 

4.  The  recording  acts  of  Wisconsin,  apply  not  only  in  favor  of  subsequent 
purchftMcrs  immediatelg  from  the  name  grantor^  but  also  to  those  who  lake 
through  mesne  conveyances.     Fallass,  Administrator,  v.  Pierce  et  al.,  121. 

5.  A  deed  executed  under  a  power  of  attorney  duly  recorded  but  havinir 
no  certificate  authenticating  the  signature  of  the  justice  to  the  acknowledg- 
ment, if  duly  recorded,  is  a  valid  record.     Id, 

6.  An  instrument  in  writing  under  hand  and  seal,  but  without  the  acknow- 
ledgment or  subscribing  witnesses  rendered  requisite  by  the  Revise<l  Statutes 
of  New  York,  is  insufficient  to  convey  real  estate,  and  is  void  against  a  pur- 
chaser. \  Roggenv.  Avery^  122. 

7.  Under  the  laws  of  Kansas  of  1859,  priority  over  an  unrecordeil  dcol 
can  only  be  claimed  by  a  purchaser  for  a  valuable  consideration.  Coon  v. 
Browning,  531. 
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8.  A  deed  executed  before  the  assignment  of  the  patent  pames  the  title. 
Coon  V.  Browning y  631 . 

9.  Under  the  laws  of  1862  of  Kansas,  the  deputy  county  clerk  could  exe- 
cute a  valid  tax  deed.     Whitford  v.  Lynch,  595. 

10.  Where  a  deed  is  made  and  delivered  upon  a  condition,  if  it  is  never 
performed  the  deed  is  inoperative.     Pendleton  v.  Hughes^  660. 

11.  An  escrow  signed,  sealed  and  deposited,  is  not  recoverable  by  the  de- 
positor except  according  to  the  terms  of  the  agreement  and  deposit.  Stanton 
V.  AfilUr,  729. 

12.  The  depositary  is  as  much  an  agent  of  the  grantee  as  of  the  grantor. 
Id, 

13.  Althoufrh  a  deed  may  not  take  effect  without  actual  delivery,  when  de- 
livered the  delivery  relates  back  to  the  time  of  deposit.     Id, 

a^IUECTORS.     Sec  Corporation,  19,  26. 

OOG.     See  Damages,  3. 

.)OMICIL. 

J.  Domicil  is  controlled  by  intention,  and  intention  is  evidenced  bycircum- 
stamces  as  well  as  declarations.     Dupuy  y,' Seymour,  595. 

2.  There  is  no  arbitrary  rule  by  which  domicil  may  be  proved.     Id, 

3.  The  domicil  of  birth  or  origin  continues  until  it  is  proved  to  have  been 
abandoned  or  another  obtained.     Id, 

EASEMENT.     See  Releabb. 

1.  Constant  use  of  a  right  of  way.  which  way  is  found  on  both  sides,  is 
notice  to  a  purchaser  of  land,  of  the  easement.     McCaun  v.  Day,  190. 

2.  Equity  will  enjoin  a  purchaser  from  obstructing  a  right  of  way,  where 
there  is  no  adequate  remedy  at  law.     Id. 

3.  Twenty  years*  enjoyment  of  an  easement  gives  no  title  to  its  use. 
Steven*  v.  DenneU,  821. 

4.  In  an  action  for  the  interruption  of  the  enjoyment  of  an  casement  as 
appurtenant  to  an  estate,  evidence  of  its  use  by  the  public  for  sixty  years  is 
incompetent.     Id. 

5.  No  one  can  have  an  easement  in  his  own  land.     Duston  v,  Leddell,  321. 

6.  If  the  owner  of  a  tract  of  which  one  part  has  the  benefit  of  a  drain,  in 
the  nature  of  an  easement,  through  the  other  part,  sells  or  devises  either,  an 
easement  is  created  by  implication.     Id, 

7.  Where  a  testator  specifies  the  height  to  which  the  lands  of  one  devisee 
may  be  subjected  to  the  flowage  of  another's  dam,  it  cannot  be  maintained 
above  that,  though  it  was  higher  at  the  time  of  testator's  death.     Id, 

EJECTMENT.     See  Landlord  and  Tenant,  11  ;  Tenant  in  Common,  I. 

A  conditional  verdict  in  ejectment  may  be  modified  afrcr  it  is  rentlered,  as 
far  as  the  amount  to  be  paid  is  considered.     Napier  v.  Darlington,  407. 

I^LECTION.     See  Corporation,  20  ;  Equity,  27  ;  Mandamus,  3. 

1.  On  the  trial  of  a  contested  election,  a  witness  cannot  state  what  persons 
not  parties  to  the  record  told  him  subsequent  to  the  election.  GilHland  et  al, 
V.  Schuyler,  54. 

2.  Mere  irregularities  of  the  election  officers  will  not  vitiate  an  election. 
Id. 

3.  An  election  is  valid  though  but  two  judges  are  appointed.     Id. 

4.  Sections  10,  18,  and  64  of  the  Election  Law  of  Kansas,  are  directory, 
and  a  disregard  of  them  will  not  vitiate  an  election.     Id. 

5.  Election  oflScers  who  wilfully  neglect,  or  cdrniptly  discharge  their  duties, 
are  liable  to  prosecution  and  punishment  for  misdemeanor.     /(/. 

EQUITY.     See  Bankruptcy,  2  :  Execution,  6. 

1.  The  appearance  of  a  defendant  to  a  bill,  confers  jurisdiction,  unless  it 
is  for  the  purpose  of  setting  up  want  of  jurisdiction.  Merrill  v.  Haughton, 
56. 

2.  1^  therefore  a  party  appears,  and  at  the  same  time  that  he  makes  the 
objection,  demurs  to  the  bill  for  want  of  equity,  the  defect  of  jurisdiction  is 
cured.    Id. 


Digiti 


zed  by  Google 


812  INDEX. 

EQUITY. 

3.  A  bill  brought  to  redeem  stocks  pledged,  may  be  sustained  though  the 
stocks  are  sold.     Merrill  v.  Ilaugkton,  56. 

4.  A  bill  by  a  husband  and  wife,  praying  performance  of  one  or  other  of 
two  atircemonts  for  the  conveyance  of  certain  real  estate,  is  not  ronltifarious. 
Otfen  and  Wife  v.  Richards,  56. 

5.  Such  a  bill  mifjht  be  demurrable  for  a  misjoinder.     Id, 

6.  Rule  laid  down  as  to  necessary  parties  in  chancery.  Trader^  Bank  v. 
Camphell,  119. 

7.  A  bill  in  equity  to  compel  the  stockholders  in  a  corporation  to  pay  their 
niipai<i  subscriptions,  must  allege  that  the  defendants  by  their  participation  io 
the  orjrnnizrttion  have  waived  their  right  to  rely  on  a  partial  subscription. 
Fiery  v  Emmert^  254. 

8.  The  <loctrine  of  multifariousness  does  not  apply  where  there  is  a  com- 
mon though  not  co-cxtcnsive  liability  in  the  defendants.     Id, 

9.  The  corporation  must  be  party  to  a  suit  to  compel  subscription  to  stock. 
Id. 

10.  Uncertainty  in  material  allegations  is  not  necessarily  fatal  to  a  bill  filed 
to  discover  uncertain  facts  entirely  in  the  knowledge  of  defendant.  Watson 
V.  Murray^  320. 

11.  A  bill  by  a  partner  of  a  lottery-firm  against  his  copartners  will  not 
be  entertained  in  New  Jersey.      Id, 

12.  Even  when  the  partnership  was  entered  into  in  a  state  where  such  con- 
tracts are  legal.     Id 

1 3.  A  contract  though  valid  in  the  state  where  it  is  made  will  not  be  en- 
forced in  New  Jersey  if  in  violation  of  public  law.     Id, 

14.  A  court  of  equity  will  decide  a  question  which  was  proper  for  an  issae, 
if  it  is  brought  to  a  hearing.     Duston  v.  Leddell,  322. 

15.  Where  the  fact  of  a  nuisance  is  clear,  equity  will  interfere  without  a 
trinl  at  law.     Id, 

16.  Will  not  relieve  against  a  judgment  sufl^ered  to  go  against  one  by  negli- 
gence, who  had  a  valid  defence.     Bobtnson  v.   Wheeler^  322. 

17.  If  discovery  is  needed,  he  must  seek  it  while  the  suit  at  law  is  pending. 
Id. 

18.  But  if  it  is  contrary  to  equity  and  good  conscience  to  enforce  a  judg- 
ment obtained  at  law,  and  the  party  discloses  a  fact,  he  could  not  avail  him- 
self of  as  a  defence,  or  if  he  was  prevented  by  accident  or  the  fraud  of  the 
other  party,  equity  will  relieve.     Id. 

19.  But  if  he  could  not  be  a  witness  because  the  suit  was  against  an  ad- 
ministrator, the  bill  will  be  bad  on  demurrer.     Id, 

20.  When  a  court  of  equity  has  jurisdiction,  if  the  relief  prayed  for  cannot 
be  granted,  damages  may  be  awarded  in  lieu  thereof.  Masson  ^  Bemnnon^a 
Appeal,  402. 

21.  Equity  will  restrain  a  trespass  of  a  permanent  nature.     11. 

22.  A  party-wall  belongs  to  the  party  who  builds  it,  and  equity  will  restrain 
another  breaking  into  it,  until  he  pays  for  it.     Id, 

23.  No  relief  will  be  given  in  equity  to  aid  a  deed  alleged  to  convey  a  good 
lesnl  title,  and  prior  in  date  to  the  one  against  which  protection  is  asked. 
Black  V.  Keiby,  464. 

24.  No  relief  can  be  given  in  favor  of  a  conveyance  not  proved  to  exist 
nor  admitted  in  the  answer.     Id. 

25.  A  defendant  c^innot  have  any  positive  relief  on  his  part.     Id, 

26.  A  court  of  equity  has  no  jurisdiction  to  remove  an  officer  from  an  office 
of  which  he  is  in  possession,  or  to  declare  it  forfeited.  Johnson  et  al,  v.  Jones 
et  al.y  467. 

27.  Where  an  election  has  been  obtained  by  fraud  or  breach  of  trust  equity 
has  jurisdiction.     Id. 

28.  Equity  cannot  correct  a  misdescription  of  land,  sold  at  a  sheriflfs  sale, 
at  the  suit  of  the  purchaser.     Rogers  v.  Abbott  et  al.,  362. 

29.  The  specific  performance  of  an  agreement  for  a  conveyance  in  con- 
sideration of  support  and  maintenance  may  be  compelled  in  equity.  Canton 
T.  MUUr,  729. 
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30.  To  compel  the  delivery  of  deeds  to  those  entitled  to  them,  is  an  old 
he«d  of  equity  jurisdiction.     Stanton  v.  Miller^  729. 

31.  So  is  the  delivery  of  deeds  that  have  been  placed  in  escrow  npon  a  con- 
dition which  has  been  performed.     Id. 

32.  Where  the  condition  has  happened  the  eqnitable  interest  of  the  grantee 
is  ripened  into  an  absolute  equitable  (if  not)  legal  title,  and  the  grantee  is 
entitled  to  a  delivery  of  the  deed  in  escrow.     Id,_ 

33  A  demurrer  to  plaintiflfs  replication  admits  all  the  facts  as  therein  state«l. 
and  the  defendant  is  bound  by  them.  Farmers*  Bank  of  Maryland  v.  Thomas, 
786. 

34.  A  person  becomes  a  party  to  equity  proceedings  and  is  bound  thereby, 
by  appearing  to  the  suit  and  filing  his  claim.     Id, 

35.  A  party  who  seeks  payment  of  his  claim  out  of  the  proceeds  of  land 
sold  under  a  decree,  cannot  impeach  the  decree  afterwards.     Id, 

ERROR  AND  APlPEAL.     See  Damaobs,  U.     Plbadino,  7.     Railhoad,  18. 

1 .  Testimony  erroneously  received  which  may  have  influenced  the  finding 
of  the  verdict,  cannot  be  considered  an  immaterial  error.  GiUiland  et  al.  v. 
Schuyler^  54. 

2.  No  appeal  lies  to  the  Supreme  Court  of  the  United  States,  from  the 
dt*c  sion  of  a  state  court,  made  according  to  its  settled  rules  of  general  juris- 
prudence, although  such  rules  have  been  made  an  article  of  the  Constitution. 
J^tink  of  West  Tennessee  v.  Citizens*  Bank  of  Louisiana,  120. 

3.  After  judgment,  obtained  on  a  note  for  the  price  of  a  slave,  there  was  a 
clause  inserted  in  the  Constitution  of  Louisiana,  '*  that  no  amount  should  be 
recovered  on  a  judgment  rendered  on  such  an  obligation.''  No  appeal  lies  to 
the  Supreme  Court  of  the  United  States,  for  a  refusal  of  the  state  court  to 
enjoin  the  collection  of  the  judgment.     Sevier  v.  Haskell,  120. 

4.  The  Supreme  Court  will  not  enteruin  jurisdiction  of  cases  brought  from 
state  courts,  if  it  appears  that  besides  the  Federal  question  decided,  there  is 
another  ground  on  which  the  judgment  may  be  sustained.  Kennebec  Railroad 
V.  Portland  Railroad,  120. 

5.  A  court  of  error  will  affirm  a  judgment  which  was  erroneous  when  given, 
if  owing  to  a  change  of  statutory  law  it  would  now  be  right.  Pugh  v.  McCor- 
mick,  190.  I 

6.  An  instmction  that  the  defendant  must  mak^  out  a  broader  defence  that 
is  averred  in  the  plea  is  erroneous.     Stowell  v.  Beagle,  263. 

7.  It  is  error  to  instruct  the  jury,  that  if  from  the  want  of  evidence,  they 
could  not  determine  the  affirmative  or  negative,  they  must  so  answer.  The 
jury  must  determine  or  disagree.     Maxwell  v.  Boyne,  325. 

8.  The  admission  of  illegal  testimony,  by  a  referee,  will  not  warrant  a 
reversal  of  his  decision,  if  there  is  sufficient  to  sustain  his  decision  without  it. 
Fahbri  et  al,  v.  Mercantile  Mutual  Ins.  Co.,  403. 

9.  On  an  appeal  from  a  judgment  awanling  a  peremptory  inandamus^  if 
it  appears  that  the  relator  is  now  entitled  to  the  writ,  the  judgment  will  be 
affirmed.     State  ex  rel,  Voigid  v.  Hoejiinger,  469. 

10.  An  erroneous  instmction  which  could  not  have  prejudiced  the  defend- 
ant is  no  ground  for  reversal.     Luke  v.  Johnnycttke,  532. 

11.  The  court  will  not  reverse  because  the  verdict  seems  against  the  weight 
of  the  evidence.     Id. 

12.  A  criminal  case  must  be  removed  from  the  District  Court  to  the  Su- 
preme Court  of  Kansas  on  appeal  and  not  on  petition  of  error.  Boyle  v.  State 
of  Kansas,  595. 

13.  A  question  not  raised  by  the  record  will  not  be  considered  by  the  Su- 
preme Court.    Id. 

14.  Where  the  execution  of  a  written  instrument  is  admitted  by  the  plead- 
ings, a  court  of  error  will  not  reverse  because  evidence  in  proof  of  such  in- 

.strumcnt  was  wrongly  excluded.     Reed  v.  Arnold,  595. 

15.  It  is  error  for  the  court  to  have  any  communication  with  the  jury  after 
a  case  has  been  submitted  to  them,  and  while  they  have  it  under  consideration, 
except  in  open  court.     State  v.  Patterson,  647. 
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ERROR  AND  APPEAL. 

16.  It  is  also  error  for  the  court  to  famish  the  jnrv  a  copy  of  the  statates 
of  the  state  while  they  are  out  of  court  deliberating  upon  their  verdict,  that 
they  may  read  certain  provisions,  designated  by  the  court,  touching  the  case 
under  consideration.     State  v.  Patterson^  647. 

17.  A  charge  in  an  action  for  negligence,  that  negligence  on  the  part  of 
the  plaint  I  AT  must  be  affirmatively  disproved,  is  erroneous.  Robinson  v.  N. 
Y.  C.  Railroad,  664. 

18.  Where  the  record  shows  that  only  a  portion  of  the  evidence  is  pre- 
served, a  court  of  error  is  unable  to  say  that  an  instruction  was  inapplicable 
or  erroneous.      Gal/olteo  v.  Afitchell,  730. 

19.  The  refusal  to  withdraw  a  juror  is  in  the'^sole  discretion  of  the  court 
and  not  reviewable  on  error.     Thompson  v.  Stevens,  730. 

ESCAPE.     See  Sherifp,  1. 

ESTATES. 

Words  of  inheritance  or  limitation  are  not  essential  to  create  an  estate  in 
fee.     Hawkins  v.  Chapman,  57.  * 

ESTOPPEL.     See  Pleading,  10.     Vendor  and  Pdrchaskr,  17. 

1.  Where  judgment-creditors  see  a  purchaser  of  land  at  its  full  value,  pro- 
ceed to  erect  buildings  on  the  land  sold  by  their  debtor,  and  silently  acquiesce, 
they  will  be  restrained  from  issuing  execution  against  the  buildings.  /Juliette 
V.  Kemhle,  56. 

2.  Where  a  grantor  by  conveyance  with  warranty,  acquires  a  subsequent 
title,  it  will  enure  to  the  grantee  by  estoppel.     Tefft  v.  Mtmson,  57. 

3.  A  grant  by  conveyance  only,  passes  simply  the  interest  which  the  grantor 
had.     Id, 

4.  A  party  is  not  estopped  by  his  acts  from  showing  the  truth,  unless  he 
intended  to  influence  the  conduct  of  another  by  such  acts.  KM  v.  Mayor  of 
Jersey  City,  190. 

5.  A  receipt  for  taxes  given  on  receiving  a  check,  does  not  estop  the  collec- 
tor from  showing  that  the  check  was  unpaid.     Id. 

6.  A  party  who  assists  in  the  sale  of  property,  will  be  estopped  from  setting 
up  a  secret  equitable  title  in  himself  against  the  purchaser.  Winchell  v. 
Edwards,  255. 

7.  Where  the  complaint  of  the  plaintiff  alleges  that  the  defendant  claims 
to  have  sold  the  note  to  a  third  party,  whom  the  plaintiff  makes  defendant ; 
and  such  party  files  an  answer,  the  plaintiff  on  demurrer  is  estopped  from 
denying  that- ho  is  a  proper  party  defendant.     Goldthwait  v.  Bradford,  319. 

8.  A  party  may  be  estopped  as  well  by  an  act  of  gross  negligence,  as  of 
bad  faith,  in  permitting  a  purchaser  to  buy  in  ignorance  of  his  claim.  Stevens 
v.  Dennett,  323. 

9.  Admissions  which  would  operate  as  an  estoppel,  are  not  inoperative  he- 
cause  made  on  Sunday.     Reley  v.  Buller,  327. 

10.  One  who  relies  on  an  estoppel  must  act  in  good  faith.  Bemestine  v. 
Smith,  532. 

1 1.  Parties  who  stand  by  and  see  a  street  paved  which  is  a  benefit  to  their 
property,  will  he  estopped  from  questioning  the  right  of  the  city  to  do  it.  The 
People  ex  rel.  Curtis  v.  Common  Council  of  Utica,  658. 

EVICTION.     See  Warranty,  4. 

EVIDENCE.  See  Agent,  1;  Broker,  6;  Easement,  4;  Husband  and 
WjFE,  11;  Insurance,  11;  Malicious  Prosecution,  4;  Master  and 
Servant,  4  ;  Mortgage,  20;  Partnership,  5;  Railroad,  3;  Record, 
3 ;  Shipping,  4  ;  Stamp,  2  ;  Trespass,  2  ;  Witness,  3,  4. 

I.  Genercdly, 

1.  In  an  action  of  warranty  against  the  heirs  of  the  covenantor,  the  record 
of  the  ejectment  suit  is  admissible  as  evidence  to  prove  the  eviction.  Cris- 
field  V.  Storr,  55. 

2.  In  an  action  for  assault,  evidence  of  provocation  caused  by  plaintifTs 
conduct  as  long  as  two  or  three  days  before  the  assaolt,  is  admissible.  Lhlan 
v.  Pagan,  U8. 
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3.  The  question  is,  not  how  long  a  time  has  elapsed,  but  has  the  party's 
blood  had  time  to  cool,  under  the  circumstances.     Dolan  v.  Fagan^  118. 

4.  The  destruction  or  suppression  of  evidence  raises  a  presumption  that  the 
truth  was  against  the  interest  of  the  party  so  destroying  the  evidence.  Win- 
cheli  V.  Edwards^  255. 

5.  Where  the  existence  of  a  contract  is  to  be  determined  by  the  mutunl 
understanding  of  the  parties,  evidence  of  the  underBtanding  of  each  and 
every  party  is  admissible.     Prescott  v.  Locke^  262. 

6.  The  proof  of  delivery  of  baggage-checks  to  the  baggage- master  of  a 
railroad  company,  is  evidence  tending  to  show  that  the  company  received  the 
baggage.     A'.  P.  R,  W,  Co.  v.  Afontell,  532. 

7.  The  deposition  of  a  register  of  the  land  oflBce  is  competent  to  prove  that 
the  title  to  land  is  in  the  United  States.     iMcey  v.  Marnnn^  536. 

8.  Evidence  explaining  under  what  circumstances  a  draft  was  delivered  is 
admissible  if  it  does  not  contradict  the  tenor  of  the  draft.  Chicago  C.  ^  L. 
Railroad  Co.  v.  Westy  596. 

9.  Where  it  was  proved,  that  a  letter  in  the  possession  of  a  third  person 
who  was  out  of  the  country  at  the  time  of  trial,  had  been  shown  to  and  read 
by  a  party  to  the  suit,  parol  proof  of  its  contents  is  admissible.  Tucker  el  of. 
V*   Woolxe.y  et  al,,  596, 

10.  Mere  opinions  are  not  evidence.     McNeil  v.  Daoidson^  596. 

11.  Evidence  that  defendant  contracted  with  another  pci-son  to  do  the  same 
work  for  which  plaintiff  sues  is  no  defence.     Bell  v.   Woodmnnf  660. 

12.  A  written  contract  cannot  be  varied  by  parol  testimony  of  a  different 
oral  agreement  previously  made.     Id. 

13.  A  fact  collateral  to  the  issue,  drawn  from  a  witness  on  cross  examina- 
tion, cannot  be  contradicted  by  the  party  eliciting  it.     Id, 

14.  In  an  action  by  husband  and  wife  for  personal  injuries  to  the  wife,  the 
derendant  proved  that  the  husband  in  presence  of  the  wife,  said  that  the  in- 
firmity was  caused  by  overwork,  Hcld^  that  it  was  competent  for  the  plaintiff 
to  show  by  the  same  witness  that  the  wife  denied  it.  Lindsey  and  Wife  v. 
Danville^  730. 

15.  In  a  question  of  partnership,  evidence  that  the  alleged  partnership  had 
been  forme<l  fraudulently  for  the  purpose  of  covering  property  from  creditors 
is  not  admissible-     Thomas  v.  Moore,  734. 

16.  A  plaintiff  is  entitled  to  have  the  whole  conversation  referred  to  by  one 
of  his  witnesses.      Wolf  Creek  Coal  Co,  v.  Schultz,  786. 

17.  A  general  objection  to  evidence  will  not  avail  unless  it  was  irrelevant 
or  inadmissible  for  any  purpose.     Garsed  v.  Turner ^  786. 

18.  The  competency  of  a  witness  cannot  be  questioned  under  a  general  ob- 
jection to  evidence.     /(/. 

19.  When  the  evidence  taken  in  an  equity  case  is  used  by  the  parties  in 
another  action,  as  original  testimony,  the  jury  may  form  conclusions  from  it, 
without  reference  to  the  final  decree  in  the  first  case.  Cooper  v.  Uuerbaclif 
789. 

II.  Admissions,  Declarations^  ^c.     See  Partnership,  18. 

20.  Declarations  of  a  deceased  member  of  a  family  as  to  pedigree  are 
always  admissible.     Jones  v.  J^on^.«,  192. 

21.  To  make  dying  declarations  admissible  it  is  not  necessary  that  declar- 
ant should  state  the  whole  res  gestce  of  his  statement.  State  v.  Patterson^ 
402. 

22.  On  a  question  of  the  genuineness  of  a  signntnre,  the  comparison  of 
handwritings  is  wholly  inadmissible.     Hazleion  v.  Union  bank,  464. 

23.  The  admissions  of  an  agent  are  admissible  against  his  principal  only 
where  they  accompanied  the  transaction  so  as  to  be  a  part  of  the  res  gestae. 
Id. 

24.  Statements  of  the  president  of  a  bank  made  after  payment  of  a  certifi- 
cate of  deposit,  the  endorsement  of  which  is  in  question,  are  not  admissible 
against  the  bank.     Hazleton  v.  Union  Bank,  464. 

25.  The  admissions  of  a  party  are  always  evidence  against  him.  Denman 
T.  McMahin,  532. 


Digiti 


zed  by  Google 


816  INDEX. 

BVIDENCB. 

26.  A  tax  receipt  is  no  eyidence  of  who  paid  the  monej.  Denman  t.  ifo 
Mahin^  532. 

27.  Commanications  between  an  attorney  who  drew  a  deed  and  the  gran- 
tees therein  as  to  what  took  place  are  priTile^ed.     Rogers  v,  Lyon  et  aL,  593. 

28.  Declarations  of  one  in  possession  of  property  that  it  is  owned  by 
another,  are  competent  evidence  in  favor  of  the  owner.  Putnam  r,  O^tgood^ 
595. 

29.  The  declarations  of  one  partner  are  not  admissible  to  prove  that  another 
is  a  member  of  the  firm.     Johnson  v.  Gallivany  596. 

30.  In  a  suit  by  an  attorney  for  his  services,  he  can  testify  as  to  admissions 
made  by  the  defendants  of  the  amoant  realized  by  them  by  bis  services. 
McNeil  V.  Davidson^  596. 

31.  Others  besides  lawyers  can  testify  as  to  the  value  of  an  attorney's  ser- 
vices.    Id. 

32.  It  is  not  necessary  in  order  to  make  dying  declarations  admissible  in 
evidence,  that  the  declarant  should  state  everything  constituting  the  rex  geata 
of  the  subject  of  his  statement,  but  only  that  his  statement  of  any  given  fact 
should  be  a  full  expression  of  all  that  ho  intended  to  say  as  conveying  bis 
meaning  as  to  such  fact.     State  t.  Patterson^  647. 

33.  What  a  prisoner  says  at  any  time  after  the  commission  of  the  offence 
is  competent  against  him  as  admissions.    Fralich  t.  The  People^  659. 

III.  Copies^  Hearsay, 

34.  Hbarsat  Etidbkcb,  1. 

35.  Hearsay  testimony  to  prove  that  the  servants  of  a  railroad  were  negli- 
gent is  incompetent.     R.  P,  R.  W,  Co,  r.  Painter ^  64. 

36.  A  copy  of  a  chattel  mortgage,  which  is  not  filed  in  the  proper  town,  is 
not  competent  evidence  to  show  title  in  mortgagee.    Evans  v.  Sprague^  125. 

37.  An  objection  to  such  evidence  must  be  specific.     Id, 

38.  The  rule  as  to  admissibility  of  parol  evidence  to  vary  a  written  agree- 
ment, only  refers  to  the  kind  of  evidence  necessary  to  prove  the  agreement, 
and  if  it  is  admitted  on  the  trial  or  by  the  pleadings,  or  proved  by  parol  evi- 
dence, the  rule  is  waived  and  the  agreement  is  as  operative  as  if  proved  by 
writing.     Davis  v.  Gootlrick^  402. 

39.  Where  a  copy  of  a  written  instrument  may  be  used  the  original  may. 
Reed  v.  Arnold,  596. 

40.  Where  an  action  is  upon  a  written  instrument  the  execution  of  which 
is  mlmitted  by  the  pleadings,  there  is  no  issue  upon  which  proof  of  the  in- 
strument may  be  introduced.     Id, 

41.  The  record  in  the  office  of  the  register  of  deeds  of  a  patent  is  admissi- 
ble without  proof  that  the  original  is  lost.     Berneaiine  v.  Smith,  730. 

IV.  Experts. 

42.  The  opinion  of  a  witness  not  an  expert,  as  to  the  valne  of  a  stt>ck  of 
goods  in  a  store,  is  inadmissible.     Taylor  t.  Insurance  Co.,  255. 

43.  It  is  for  the  judge  to  decide  whether  one  is  an  expert  and  is  not  subject 
to  revision.     Id. 

EXECUTION. 

1.  A  constable  has  soch  an  interest  in  property  opon  which  he  has  levied, 
as  enables  him  to  maintain  an  action  to  recover  possession,  against  a  purcha- 
ser after  the  levy.     Rue  v.  Perry,  53. 

2.  The  rule  justifying  the  seizure  of  property  under  executions  good  on 
their  face,  but  void  for  want  of  jurisdiction,  is  one  of  protection  merely.    Id. 

3.  An  officer  may  defend  under  such  process  but  cannot  maintain  an  action 
upon  it.     Id, 

4.  A  house  erected  on  ground  held  under  a  lease  is  not  a  separate  chattel, 
And  cannot  be  severed  from  the  term  on  an  execution.    Conklin  v.  Foster,  257. 

5.  A  sheriff  has  no  power  to  levy  on  and  sell  houses,  timber,  &c.,  and 
sever  them  from  the  fee.     Id. 

6.  Although  a  sale  of  a  house  situated  on  leased  ground  confers  no  title, 
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still  as  it  is  a  cloud  on  the  title  equity  will  take  Jurisdictioii  to  remoYO  the 
cload.     C9nklin  v.  Foster,  257. 

7.  A  court  of  equity  having  acquired  jurisdiction  for  any  purpose  will  do 
complete  justice.    Id. 

8.  A  sh^riflPjs  salepf  A.'s  property  on  an  execution  against  another  Tests 
no  title  in  the  purchaser.     Bryaut  v.  Whitcher,  598. 

9.  The  English  rule  of  sales  in  market  overt  is  not  in  force  in  New  Hamp- 
shire.   /</.«. 

10.  In  Vermont  an  officer  is  not  liable  for  property  attached  on  mesns  pro- 
cess, which  has  perished  without  his  fault.     Ide  v.  FassiUf  730. 

11.  Nor  is  the  receiptor  for  such  property  liable.     Id, 

12.  Where  the  attaching  officer  agrees  that  the  goods  receipted  for,  are  to 
be  delivered  at  the  time  and  place  of  sale  appointed  by  him,  and  makes  no 
appointment,  he  cannot  sue  on  the  receipt.    Id. 

EXECUTORS  AND  ADMINISTRATORS.    See  Husbakd  and  Wife,  30. 

1.  An  executor  may  bring  a  suit  in  a  court  of  equity  in  his  individual 
right,  against  his  coexecutors  individually  to  compel  the  payment  of  a  legacy. 
EroM  ▼.  Evansy  190. 

2.  If  the  allegations  in  the  bill  are  sufficient  to  bring  the  executors  before 
the  court  in  their  characters  as  executors,  they  need  not  be  styled  such.    Id, 

3.  It  is  not,  qepessary  to  majte  debtors  of  the  decedent  parties  to  a  bill 
against  the  executors  by  creditors  or  legatees.    /</. 

4.  An  administrator  de  bonis  non^  is  only  entitled  to  demand  of  the  deceased 
executor's  representative  such  chattels  or  choses  in  action  as  were  unconverted 
and  exist  as  they  were  at  the  death  of  the  first  testator.  Carrick^s  Adminis- 
tratrix V.  Carriole's  Exteutor,  460. 

5.  The  presumption  arising  from  lapse  of  21  years  that  executor  has  filed 
his  account  may  be  rebutted  by  actual  proof,  that  he  neither  accounted  nor 
distributed.     Norris's  Appml,  787. 

6.  Executor  is  chargeable  with  simple  interest  on  balances  deposited  in  his 
account  at  bank,  and  used  for  private  purposes.    Id. 

7.  But  where  he  has  used  the  money  he  may  be  charged  more  than  com- 
pound interest.    Id, 

8.  Where  he'harpurchaied  stock  in  his  own  name  which  has  risen  in  price, 
he  is  liable  for  the  dividends  and  the  market  value  at  time  of  decree.     Id, 

9.  Such  purchase  constitutes  him  a  trustee  of  the  estate.     Id, 

10.  Such  possession  of  stock  by  executor  is  not  adverse,  and  the  Statute  of 
Limitations  does  not  apply.    Id, 

EXTRADITION.    See  Cokstitutiohal  Law,  11,  12. 

FENCES.     See  Railboad,  12,  13. 

It  is  no  defence  to  an  action  for  damages  done  to  crops  by  hogs,  in  a  town- 
ship where  the  hog  law  is  in  force,  that  there  was  no  legal  and  sufficient  fence. 
Wdls  V.  Beai,  533. 

FINES. 

1.  When  a  mortgage  given  to  a  building  association  stipulates  for  the  pay- 
ment of  certain  fines,  equity  should  allow  their  collection  In  a  suit  to  fore- 
close.    Shannon  v.  Hovard  Muiual  Building  A»soc,,  187. 

2.  Such  fines  are  not  within  the  principle  forbidding  equity  to  enforce  fines 
and  penalties.     Id, 

FORCIBLE  ENTRY  AND  DETAINER. 

1.'  In  this  action  two  questions  must  arise,  the  exclusive  possession  of  the 
plaintiflT,  nnd  the  invasion  of  his  possession  by  the  defendant.  Jamison  v. 
Graham,  191. 

2.  It'  the  premises  are  used  jointly,  it  is  error  to  instruct  the  jury  that  the 
pUintitf  mny  recover  if  he  was  in  possession.     Id, 

3.  It  is  nut  necessary  that  the  plaintiff"  should  have  a  pedis  possessio  to 
maintain  an  action  of  forcible  entry.     Id, 

4.  Oiifi  joint  tenant  cannot  recover  exclusive  possession  of  the  piemisat 
against  hi«$  co-tenant.     Id, 
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FORFEITURE.     See  Office  awd  Officbr,  8. 

FRAUD.     See  Courts,  12. 

1.  A  contract  will  not  be  rescinded  on  the  inland  of  fraud  or  misrepre- 
rescntation  in  procuring  it,  unless  upon  clear  and  satisfactory  proof.  Murphy 
Y.  Dunning^  121. 

2.  Where  there  is  laches  in'  setting  up  the  fraud,  until  suit  brou^^ht  on  the 
contract,  a  finding  that  the  fraud  is  unproven,  will  not  be  rever»cd,  unless 
upon  a  very  dear  and  decided  preponderance  of  evidence.     Id* 

3.  Courts  have  power  to  set  aside  or  vacate  decrees  of  divorce  for  fraud  or 
imposition,  as  in  the  case  of  other  judgments,  and  will  exercise  that  power 
where  such  fraud  or  imposition  is  clearly  established.     Adamxy.  Adam$y  236. 

4.  Where  judgment-creditors  sue  to  recover  the  value  of  property  frHud- 
nlcntly  sold  by  their  debtor,  judgment  cannot  be  rendered  in  their  favor  with- 
out relief  from  valuation  or  appraisement  laws.      Whitehall  v.  Crawford f  661. 

FRAUDS  OF  STATUTE.     See  Vendor  anp  Purchaser,  23. 

1.  Taking  possession  of  premises  under  a  parol  agreement  for  their  con- 
veyance, will  take  the  case  out  of  the  Statute  of  Frauds,  but  part  payment 
will  not.     Green  and  Wife  v.  Richards,  56, 

2.  Where  a  number  of  articles  are  sold  at  an  auction  on  separate  bids,  the 
whole  will  be  regarded  as  one  contract,  and  if  the  aggregate  price  is  above 
$33,  within  the  stature.     Jenness  et  al,  v.  Wendell,  57. 

3.  l^elivery  and  acceptance  of  part  of  the  goods  will  take  the  entire  con- 
tract from  the  operation  of  the  statute*     Id. 

4.  Whether  the  sale  was  extended  through  more  than  one  day  or  not.     Id. 

5.  Where  a  contract  is  for  an  article  coming  under  the  general  denomina- 
tion of  goods,  wares,  &c.,  it  is  within  the  statute,  though  the  subject  does 
not  then  exist,  but  if  what  is  contemplated  is  the  peculiar  skill  or  oare  of  the 
maker,  it  is  not  within  the  statute.     Prescott  v.  I^ocke,  262. 

6.  A  conveyance  or  mortgage  for  pre-existing  debt,  is  not  a  valuable  con- 
sideration within  the  statute.     Mingus  v.  Condit^  465. 

7.  To  constitute  a  payment  within  the  meaning  of  the  statute  there  must 
l)e  an  actual  transfer  or  delivery  of  the  thing  or  money  agreed  to  be  given  as 
payment.      Wairath  v.  Ingles^  600. 

8.  The  statute  requires  it  to  be  paid  at  the  4ime  of  the  contract,  a  delivery 
aftcrwanls  will  not  do.     Id. 

9.  G.  held  a  note  against  S.,  and  J.  held  a  note  against  G.  H.,  agreed  by 
parol  with  J.  that  if  he  would  surrender  his  note  against  G.,  and  take  G.'s 
note  against  S.,  he  would  pay  it.  He/d^  that  the  contract  was  within  the 
Statute  of  Frauds.     Crosby  v.  Jerolman,  661. 

10.  Delivery  of  goods  to  the  vendee  is  not  sufficient  to  take  a  case  out  of 
the  statute,  he  must  accept  and  receive  them.     Gibbs  v.  Benjamin,  791. 

GIFT.    See  Insolvent. 

GROUND  KENT. 

1.  The  alienee  of  the  grantee  may  maintain  covenant  against  the  alienee 
oif  the  grantor  of  a  ground-rent.     Springer  v.  Phillips^  788. 

2.  A  covenant  to  pay  principal  of  rent  after  ten  years  does  not  lapse  by 
failure  to  demand  it,  and  the  rent  becomes  irredeemable.     Id. 

3.  It  will  not  bo  held  irredeemable  unless  the  intent  of  the  parties  is  very 
clear  to  make  it  so.     Id. 

4.  An  action  for  the  principal  is  a  demand,  and  the  owner  of  the  land  * 
should  prepare  a  release  and  bring  the  money  into  court,  where  his  rights 
will  be  protected.     Id, 

GUARANTY. 

1.  To  recover  against  a  guarantor  the  creditor  must  prove  due  diligence 
against  his  debtor  or  his  insolvency ;  he  need  not  prove  both.  Woods  v. 
Sherman,  791. 

2.  Reasonable  diligence  is  a  question  for  the  jury.     Id. 

3.  Ex  vi  termini  a  guaranty  of  a  contract  is  a  concurrent  act  and  part  of 
the  original.     Id. 


Digiti 


zed  by  Google 


INDEX.  819 

HBIR.    See  E&tatbs.    Husband  and  Wife,  2. 

lirGHAYAY. 

1.  An  inaccaracy  in  describinjc  the  tcrminos  of  a  hij^hway,  in  a  petition  to 
lay  out,  will  not  render  the  laying  out  of  such  hi|:hway  invalid.  Flanders 
V,' Cotehrookf  58. 

2.  The  insuflSciency  of  a  hijrhway,  which  will  render  a  town  liable  for 
injuHes  resulting  therefrom,  exists  whenever  the  road  is  not  a  reasonalily 
sta/e  and  convenient  one.      Wheeler  v.  The  Town  of  Westpoit^  122. 

3.  The  question  whether  the  highway  was  insufficient  or  out  of  repair  is  for 
the  jury.     Id. 

4.  The  general  acquaintances  of  the  party  injured  with  the  obstructions 
causing  the  injury  will  not  necettxarilif  prevent  his  recovery.     Id. 

5.  Townships  are  not  liable  in  their  corporate  capacity  for  failure  to  keep 
biuliways  in  repair,  where  they  are  established  merely  as  divisions  of  counties. 
BnMell\  Adm*r,  V.  Town  of  Steuben,  191. 

6.  The  owner  may  recover  damages  from  the  county  commissioners,  for 
injury  to  his  carriage  in  consequence  of  the  condition  of  the  public  roads. 
f.\uintaConuni8slonerHy.  Gibson,  255. 

7.  The  right  qf  action  against  the  commissioners  is  not  taken  away  by  the 
8th  sect,  of  the  Act  of  1868,  of  Maryland.     Id. 

8.  A  county  is  not  liable  for  damages  resulting  from  the  vacation  of  a  road 
where  it  is  done  by  the  commissioners.     Commissioners  of  Coffey  v.  Venard^ 

9.  Where  the  owners  of  land  abutting  on  an  alley  have  permitted  its  use 
by  the  public,  a  dedication  wUl  be  presumed,  and  the  city  will  not  be  restrained 
from  improving  it.     Cit^  of  Evansville  v.  JCvans,  533. 

1 0.  ]>e<lication  may  be  shown  by  acts  in  pais.     Id, 

U .  A  traveller  who  in  meeting  another  turns  to  the  leffc,  and  meets  with 
an  injury  in  consequence  of  an  obstruction  on  the  leftihand  side  of  the  road, 
may  maintain  an  action  ^gainst  the  town  for  damages.     Gale  v.  Lisbon,  597. 

12.  Whether  a  cellar  along  the  line  of  a  public  street,  unprotected  by  a 
suitable  barrier,  constitutes  a  defect,  is  a  question  for  the  jury.  Stack  v. 
Portsmouth,  662. 

1 3.  A  town  is  liable  for  damage  occasioned  by  reason  of  the  insufficiency 
and  want  of  repair  of  a  private  way  which  has  been  temporarily  adopted  in 
the  place  of  the  highway  rendered  impassable  by  a  freshet.  Dickinson  v. 
Rockingham,  731. 

HOMESTEAD.     See  Statutes,  5.  ^ 

1.  The  family  homestead  is  the  dwelling-place  of  the  family.  Barney  v. 
Leeds,  256. 

2.  A  widower  having  a  minor  child  residing  with  him  is  the  "head  of  a 
family,"  within  the  meaning  of  the  Homestead  Act  of  1851.     Id, 

3.  This  right  is  not  lost  hy  the  child  arriving  at  majority.     Id, 

4.  A  debtor's  right  of  homestead  is  not  lost  by  his  neglect  to  make  applica- 
tion to  the  officer  having  an  execution  to  set  it  off  to  him.     Id. 

5.  An  execution  may  be  extended  upon  real  estate  subject  to  th^  debtor's 
right  of  homestead.     Id. 

6.  The  right  of  homestead  before  the  same  has  l»een  set  off,  is  not  such  an 
estate  in  land  as  will  bar  a  writ  of  entry  by  a  creditor  who  has  levied  on  the 
land.     Id. 

7.  Where  the  creditor's  levy  is  subject  to  the  debtor's  homestead,  before  the 
right  is  set  off,  they  are  tenants  in  common.     Id. 

8.  The  benefits  of  the  homestead  law  are  not  confined  to  an  ownership  in 
fee,  but  attach  to  the  house  and  lot  of  which  the  debtor  is  tenant  for  years. 
Conklin  v.  Foster,  256. 

9.  The  owner  of  a  homestead  though  a  judgment-debtor,  can  sell  his  home- 
stead and  the  purchaser  will  take  the  title  free  of  any  lien.     Id, 

10.  Under  the  statutes  of  Vermont  the  homestead  of  a  debtor  is  exempt 
from  debts  contracted  after  the  deed  is  filed  in  the  clerk's  office,  if  the  premises 
are  occupied  mt  the  time  of  attachment.     Latnb  v.  Maaon,  403. 
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HUSBAND  AND  WIFE.    See  Plbadino,  18.    Will,  2.    Wmrsss,  9, 14. 

I.  Marriage^  Divorce  and  Alimony,     See  CuiMiifAL  Law,  1. 

1.  A  marriage  between  slarcs  in  made  valid  by  the  ratification  of  the  parties 
after  they  become  free.    Jones  v.  Jonn^  191. 

2.  The  children  of  snch  marriage  are  entitled  to  a  share  in  an  intestate 
uncle's  estate.     Id, 

S.  A  wife  is  bound  to  accompany  her  hasband  to  snch  places  as  he  maj  in 
good  faith  determine  to  remove  to  for  habitation  or  business,  bat  he  has  no 
n\ih%  as  a  panishment  forhnd  temper  to  banish  his  wife  to  a  lonely  place  with- 
out friepds  or  Mociety  when  he  does  not  stwy  with  her.     Boyce  t.  Boyce,  465. 

4.  Such  abandonment  and  separation  wjll  entitle  her  to  a  decree  for  support 
and  maintenance.     Id, 

5.  By  law  a  man  is  not  joHtified  in  deserting  his  wife  because  she  is  extrava- 
gant or  lazy,  or  swears,  or  is  sickly  or  fretful,  or  of  violent  temper,  these 
are  not  crimes  but  infirmities,  which  he  underukes  to  put  up  with.    Id, 

6.  Marriage,  by  the  law  of  Missouri,  is  a  civil  contract,  and  no  special  cere- 
mony is  essential  to  its  validity  ;  and  the  same  law  prevails  in  Illinois  and 
Tennessee.     ILdttbird  v.  Atlantic  Ins,  Co.^  566. 

7.  Although  at  the  time  of  the  marriage  ceremony,  the  pretendcct  husband 
had  a  wife  living  so  that  the  marriage  was  void,  yet  if  aYter  the  death  of  his 
former  wife  the  parties  agreed  by  mutual  present  consent,  given  in  good  faith, 
to  become  husband  and  wife,, and  cohabited  as  such  thereafter,  then  from  the 
date  of  such  consent  there  was  a  valid  marriage,  and  the  wife  would  have  an 
insurable  interest  in  the  life  of  the  husband,  and  could  maintain  an  action 
upon  a  policy  upon  his  life.  And  the  jury  may  find  the  fact  of  such  subse- 
quent marriage  from  the  evidence  of  cohabitation,  and  reputation  as  man  and 
wife.     Id. 

8.  In  granting  a  divorce  the  court  has  the  power  to  decree  the  eustody  of 
the  minor  children.     Bush  v.  Bush^  597. 

9.  Where  there  is  property  it  is  the  duty  of  the  court  to  make  a  reasonable 
provision  for  the  care  of  the  children.     Id.  * 

10.  Where  the  estate  is  the  result  of  the  accumulations  of  the  husband  and 
wife,  a  fourth  is  not  an  unreasonable  share  for  the  wife.     Id, 

11.  In  an  action  of  divorce  by  the  husband  on  the  ground  of  adultery,  a 
letter  written  by  the  alleged  paramour  which  has  been  intercepted  and  never 
reached  the  wife,  is  not  admissible  in  evidence.     Hobby  v.  Hobby^  598. 

II.  Curtesy  and  Dower, 

12.  A  wife  may  recover  money  on  her  contract  to  release  her  dower  in 
certain  land.     McAboy  v.  Johns,  403. 

III.  Separate  Estate  of  Wife, 

13.  The  obligation  of  a  married  woman,  except  where  her  separate  estate 
is  involved,  is  void.     Uansell  v.  De  Witt^  58. 

14.  A  married  woman  is  not  liable  upon  a  promissory  note  signed  by  her 
as  surety  for  another.     Id, 

15.  The  Act  of  1849,  New  York,  providing  that  any  married  woman  may 
con vev«  real  estate  in  the  same  manner  as  if  she  were  unmarried,  repeals  the 
act  requiring  their  examination  apart  from  their  husbands.  Richardson  t. 
Pulver,  123. 

16.  A  married  woman  having  a  power  of  appointment  over  lands  of  which 
the  legal  title  is  in  a  trustee,  may  execute  an  instrument  desiring  the  trustee 
to  convey  to  her,  and  acknowledge  it  apart  from  her  husband.     Id, 

17.  The  validity  of  the  execution  is  to  be  tested  by  the  form  of  acknow- 
ledgment requisite  at  the  time.     Id, 

18.  A  married  woman  may  purchase  property  from  her  husband,  and  if  a 
subsequent  creditor  of  the  husband  seizes  it,  she  may  replevy.  Faddis  v. 
Woolomes,  123. 

19.  An  agreement  to  convey,  by  one  married  woman  to  another,  is  inoper- 
ative an<l  void.      Tunnard  v,  Litttll^  323. 

20.  The  husband  of  a  married  woman  is  a  necessary  party  to  a  bill  by  her 
next  friend,  for  her  separate  estate.     Id. 

21.  A  conveyance  by  a  husband  for  the  use  of  his  wife  on  the  execution  of 
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mrticles  of  separation  will  not  be  set  aside  on  account  of  the  snbteqaent  adol- 
terj  of  the  wife.     Dixen  t.  Dixen,  465. 

52.  A  married  woman  is  not  liable  npon  any  execntorj  contract  unless  in 
connection  with  her  separate  estate.    Kidd  v.  Conway,  663. 

53.  Thoagh  a  bond  accompanying  a  mortgage  is  void  it  does  not  follow 
that  the  mortgage  is  also.    Id, 

24.  A  statement  in  a  mortgage  by  a  married  woman  that  the  mortgaged 
premises  are  occupied  by  her  as  a  dwelling,  is  a  distinct  allegation  that  they 
are  her  separate  estate.    Id. 

25.  Where  a  married  woman  gires  a  mortgage  on  real  estate  the  court 
mast  assume  that  it  is  her  separate  estate.     Id, 

26.  A  conveyance  by  husband  to  wife  in  order  to  aroid  being  compelled  to 
support  his  pauper  mother  is  good  between  the  parties,  and  Tests  the  property 
in  the  wife.    Eoberts  t.  Lund^  731. 

I^.  AetioMM  6y  and  against  Hiuhand  and  Wife, 

27.  A  husband  may  sue  in  his  own  name  to  enforce  a  contract  made  in  re- 
lation to  his  wife's  property.     Wilton  v.  Sands,  58. 

28.  A  married  woman  may  transfer  her  title  to  a  promissory  note  with  her 
husband's  consent,  but  she  cannot  be  held  liable  on  her  endorsement.  Monau 
et  ux,  T.  Branoon,  597. 

29.  In  troTer  against  a  husband  by  wife's  administrator,  the  defendant  is 
not  a  competent  witiiess  of  anything  which  occurred  prior  to  administrator's 
appointment.     Roberts  r.  Lund,  731. 

30.  The  administrator  can  mainuin  any  proper  action  against  the  husband 
for  the  enforcement  of  wife's  rights  of  property.    Id* 

IMPEACHMENT.    8ee  Ovficb  akd  Offiobb,  10. 

INFANT.     See  Railroad,  26. 

1.  The  payment  of  a  judgment  to  the  attorney  of  reeord  of  the  protein 
ami  of  an  infant,  is  a  good  discharge  of  the  judgment  and  binding  on  the 
infant.     B,  i-  0,  R.  R.  Co.  ▼.  FUzjMtriek,  257. 

2.  A  prochein  ami  is  no  party  to  the  suit  in  the  technical  sense  of  the  term, 
but  he  may  receire  the  amount  of  the  judgment  and  enter  satisfaction  on  the 
record.    Id, 

3.  The  right  of  the  prockein  ami  or  his  attorney  is  tubordinate  to  that  of  a 
regulariy  constituted  g^uardian.    Id, 

4.  An  order  of  sale  of  an  infant's  land  does  not  operate  as  a  conrersion  of 
it  into  assets,  so  as  to  prerent  a  judgment  from  operating  as  a  lien.  Shqffner 
Adm^r  v.  Briggs,  403. 

5.  The  land  of  an  infant  may  be  sold  on  execution  against  him.    Id, 

INJUNCTION.    See  Commow  Carhibs,  4.     Constitutiowal  Law,  16,  17. 
Easkmbitt,  2.    NufSAircB,  1.    Taxation,  2,  3. 

1.  The  Attorney-General  has  the  right  to  enjoin  in  equity  an  abuse  of  a 
corporate  franchise,  as  for  instance,  the  payment  of  money  by  a  municipal 
corporation  on  a  contract  made  in  disregard  of  iu  charter.  Mag  v.  Citg  of 
Detroit,  149. 

2.  BvL%  to  warrant  his  interference  the  abuse  must  be  one  of  a  substantial 
nature,  and  not  one  merely  technical  and  unimportant.     Id, 

3.  The  aid  of  a  court  of  equity  by  injunction  is  not  a  matter  of  right  but 
of  grace.     Huckenstine^s  Apptal,  405.  • 

4.  In  questions  of  restraining  a  lawful  business  equity  will  consider  the 
customs  of  the  people  and  the  characteristics  of  their  business.    Id. 

5.  Injunction  against  a  brick-kiln  will  not  be  granted,  because  it  injures  a 
vineyard.     Id. 

6.  A  citisen  who  suffers  a  special  injury  from  the  obstruction  of  a  street, 
different  from  the  public,  is  entitled  to  relief  by  injunction.  B.  ^  O.  R,  R* 
▼.  Strauss,  731. 

7.  But  if  he  suffers  a  public  corporation  to  expend  large  sums  of  money  in 
contravention  of  his  rights,  without  complaint,  he  is  precluded  from  such  re- 
lief.   Id. 
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INSANITY.     See  Plbadiko,  14. 

INSOLVENT.     See  Trust  akd  Tbdstm,  U. 

A  father,  acting  in  good  faith,  may  make  a  vfilid  gift  to  his  mioor  son  of 
his  time  and  future  earnings,  although  iDSolvent  at  the  time.  Atwood  v.  Hoi' 
comhf  715. 

INSURANCE. 

1.  Where  the  agent  of  the  insured,  being  unacquainted  with  the  premises, 
»          signs  an  application  in  which  they  are  described  as  a  **  three  or  four  story 

brick  building,''  at  the  same  time  stating  that  be  will  send  the  insurers  plats 
of  the  building,  and  in  such  plats  the  building  is  stated  as  *^  first  and  second 
story  of  brick,"  the  insurers,  have  sufficient  notice  to  put  them  on  inquiry, 
and,  the  thirvl  story  being  of  frame,  cannot  in  case  of  loss  claim  that  the 
policy  is  void  in  law  for  misrepresentation  of  a  material  fact.  WoodM  v.  At' 
t antic  Mutual  Ins,  Co.,  47. 

2.  In  a  suit  on  such  policy,  whether  the  insurance  was  to  be  left  open  until 
the  delivery  of  the  plats,  is  a  question  of  fact  and  as  suoh  belongs  to  the  jury. 
Jd. 

3.  Whether  the  buildings  in  all  material  respects  wer/c  such  as  described  in 
the  policy  is  also  a  question  of  fact,  and  the  couct  had  no  right  to  give  a  bind- 
inj^  instruction  to  tind  for  the  insurers.     Id. 

4.  The  clause  in  4  policy  that,  '^nothing  but  a  distinct  specific  agreement 
clearly  expressed  and  endorsed  on  the  policy  shall  operate  as  a  wuiver  of  any 
condition  or  warranty  therein,"  has  no  rererence  to  stipulations  which  are  to 
be  performed  after  a  loss  occurs.  Franklin  Fire  Ins,  Co,  v.  Chicayo  Ice  Co,, 
58. 

5.  The  term  **  builder's  risk,"  in  a  policy  does  not  refer  to  such  repairs  as 
are  indispensable  to  the  proper  conduct  of  the  business  to  which  a  building  is 
appropriated.     Id, 

6.  A  person  in  possession  claiming  as  owner,  has  a  prinUi  facie  title  in  fee, 
and  a  sufllcient  insurable  interest.     Id, 

7.  Insurance  may  be  eflTected  in  the  name  of  a  nominal  partnership  where 
the  business  is  carried  on  by  and  for  the  use  of  one  of  the  partners.  Phctnix 
Ins.  Co.  v.  Hamilton,  192. 

8.  Where  no  representations  are  made  with  regard  to  the  persons  who  com- 
pose the  firm,  there  is  no  misrepresentation  which  will  avoid  the  policy.     Id. 

9.  Where  defects  in  the  proof  of  a  loss  are  not  made  at  the  time,  they  will 
be  considered  as  waived.     Taylor  v.  The  Roger  WiUiamH  Ins,  Co  ,  258. 

10.  Where  there  are  false  representations  in  regard  to  proof  there  is  no 
waiver.     Id, 

11.  Parol  proof  is  not  admissible  to  show  that  a  policy  of  insurance  does 
not  cover  certain  goods  expressly  mentioned.     Hough  v.  Ins.  Co.,  324. 

12.  A  consignee  of  goods  may  insure  them  in  his  own  name,  and  in  the 
event  of  loss  recover  the  full  amount  of  insurance,  and  after  satisfying  his 
own  claim,  hold  the  balance  as  trustee  for  the  owner.     Id, 

13.  In  applications  for  insurances  on  tires  the  statements  of  the  assured 
concerning  his  health  or  vital  organs,  are  not  understood  or  intended  as  war- 
ranties.    Horn  V.  The  Amicahle  Mutual  Life  Ins.  Co.,  466. 

14.  The  applicant  must  state  all  that  he  knows  bearing  upon  his  health,  and 
any  untrue  statement  or  concealment  ought  to  render  the  policy  void.     Id. 

15.  The  mortgagee  of  a  ship  to  whom  a  policy  is  assigned  in  blank,  is  en- 
titled to  receive  the  money  in  case  of  lass,  in  preference  to  an  attaching 
creditor.    *Jns,  Co.  of  Penn,  v.  Phcmix  Ins,  Co.,  788. 

16.  The  transaction  is  an  equitable  transfer  of  the' right  to  receive  the 
money,  rather  than  an  assignment  of  the  policy.     Id, 

17.  The  condition  against  assignment  in  a  marine  policy,  is  for  the  insurer's 
benefit,  and  may  be  waived.     Id. 

INTEREST.      See  Executob  and  Administrator,  6,  9;   Mobtoaos,  12. 
Trust  and  Trusteb,  7.     Usury,  5. 

Judgment  that  plaintiff  may  redeem  land  on  payment  of  a  sum  found  due, 
should  provide  also  for  interest  on  the  sum,  to  the  time  of  payment.  Fisk 
T.  Brunette^  194. 
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INTERNAL  REVENUE. 

1.  Where  a  forfetmre  is  roftde  absolote  by  a  sUtate,  a  decree  of  condemna- 
tion relates  back  to  the  time  of  commisnion  of  the  wrongful  act.  HemUnoiCs 
DintiUed  Spirits^  123. 

2.  A  remoral  of  spirits  from  the  place  where  they  were  distilled,  to  a  bonded 
warehoase  of  the  United  States,  is  not  inconsistent  with  a  scheme  to  defraud 
the  Government  of  the  taxes.     Id. 

3.  It  is  no  answer  to  an  information  under  the  Act  of  July  13th  1866, 
against  a  brewer  for  his  neglect  to  keep  the  prescribed  books,  that  it  was  from 
ignorance.     United  States  v.  Foster ^  466. 

4.  The  penalty  is  for  the  omission  and  the  very  nature  of  his  business  de- 
manded that  he  should  know  his  duty.     Id, 

5.  Nor  is  it  any  answer  or  excuHC  that  he  misconstrued  the  law.     Id, 

6.  Where  a  law  prescribes  as  punishment  both  a  money  penalty  and  im- 
prisonment, the  government  can  maintain  an  action  of  debt  for  the  penalty. 
Id, 

7.  The  words  ''shall  be  liable,"  &c.,  are  permissive* and  not  compuNorv, 
and  the  amount  of  the  penalty  is  discretionary.     Id. 

INTERNATIONAL  LAW. 

Though  an  alien  enemy  is  incapable  of  maintaining  a  suit  during  hostilities, 
he  is  liable  to  be  sued  if  within  reach  of  process.     Dorsey  v.  Thompson^  732. 

JOINT  LIABILITY. 

1.  A  joint  action  against  seven  cannot  be  maintained  where  there  is  no 
evidence  as  tO  three.     Cook  t.  Mackrefl^  898. 

2.  Several  parties  having  several  rights  against  the  same  individual,  cannot 
join  in  an  action  of  assumpsit  against  him.     Woodwcwd  v.  Skermariy  593. 

JOINT  TENANT.     See  Forciblk  Entry  awd  Dbtainkb,  4. 

JUDGE.    See  Oppiob  and  Offioeb,  7. 

JUDGMENT.     See  Eqititt,  16;  Infant,  1  ;  Partnership,  26. 

1.  The  original  judgment  or  decree  of  a  court  having  jurisdiction,  cannot 
be  disturbed  in  a  co-ordinate  tribunal,  nor  in  a  collateral  action.  Amory  t. 
Amor^y  38. 

2.  The  decree  of  a  state  court  having  jurisdiction  of  a  suit  and  of  the 
parties  to  it,  is  conclusive  of  the  matters  determined,  and  cannot  be  impeached 
in  the  courts  of  the  United  States,  nor  of  another  state.     Id. 

3.  The  Circuit  Courts  of  the  United  States  are  not  constituted  to  review 
and  reverse  the  proceedings  and  judgments  of  state  courts.  It  is  the  duty  of 
such  courts  to  give  full  faith  and  credit  to  the  judicial  proceedings  and  records 
of  state  tribunals.     Id. 

4.  An  action  can  be  maintmined  on  a  domestic  judgment  in  Kansas.  Bums 
V.  Simpson  et  at.,  59. 

5.  It  is  not  necessary  to  aver  perional  service  in  such  action .     Jd. 

6.  A  copy  of  the  judgment  should  be  filed  with  the  petition,  and  the  neglect 
to  do  so  must  be  taken  advantage  of  by  motion  and  not  demurrer.     Id. 

7.  A  judgment  is  strictly  a  contract^  by  specialty,  but  is  not  included  in  the 
use  of  that  word  in  the  the  20th  sec.  of  the  Code  of  1859.     Id, 

8.  A  void  judgment  nay  be  set  aside  at  any  time  on  motion  of  the  defend- 
ant,    fhrman  v.  Scott,  60. 

9.  The  judgment  of  another  state  will  be  presumed  to  be  valid  and  binding 
in  that  state,  until  the  contrary  is  shown.     French  r.  Pease,  123. 

10.  A  judgment'  by  default  is  conclusive  of  the  question  of  jurisdiction. 
Cooper  V.  Roche,  325. 

11.  Such-judgment  does  not  settle  the  right  of  the  plaintiff  to  recover  the 
amount  stated  in  the  cause  of  action,  the  defendant  is  entitled  to  an  inquisi- 
tion.    Id. 

12.  No  one  is  bound  by  a  judgment  or  decree,  as  being  privy  thereto,  unless 
he  derives  his  title  to  the  property  in  question  yubsequent  to,  and  from  a  party 
bound  by  the  judgment.     Hunty.  Haven  ^  A,,  Administrators,  592. 

13.  The  aiding  of  another  in  a  suit  and  employing  and  paying  his  counsel, 
does  not  make  one  a  privy  to  the  suit.     Id. 
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JUDGBCENT. 

14.  Where  a  judgment  bjr  defAolt  has  been  entered  for  too  email  a  fom  bj 
mistake,  it  may  be  corrected  at  a  subsequent  term,  thoogh  it  has  been  paid. 
Sherman  v.  Nixon  et  al,^  598. 

15.  Where  the  docket  of  the  jostice  does  not  snfBctentlj  recite  the  jod^- 
ment|  the  premises  cannot  be  restored.     WUhenkam  t.  CorUm^  598. 

JURY.    See  Errors  and  Appbals,  15,  16  ;  EriDnfcs,  19. 

1.  Parties  have  a  right  to  waive  a  jnrv,  independent  of  an/  legislative  pro- 
vision on  the  subject.     Henderson^ s  Distilled  Spirits,  123. 

2.  A  jury  need  not  fix  the  value  of  personal  property  at  the  exact  som  tea- 
tified  to  b J  a  witness.    J^ersonoiUe  v.  Railroad  Co.<,  66S. 

JUSTICE  OF  THE  PEACE.     See  Jiri>0ifBNT,  15. 

LACHES.    See  Trust  and  Trustbb,  23,  25 ;  Will,  4. 

LANDLORD  AND  TENANT.    See  Bakkruptot,  21. 

1.  Where  a  tenant  has  acquired  a  right  to  continoe  the  tenancy  for  another 
vear,  equity  will  not  oust  him  because  he  is  insolvent,  or  disagreeable  to  the 
landlord.     Blain  v.  Everett,  60. 

2.  Where  the  relation  of  landlord  and  tenant  exists,  no  presumption  of  ex- 
tinguishment of  landlord's  right  to  rent,  will  arise  from  failure  to  demand  it. 
Lyon  V.  Adde,  258. 

3.  Acceptance  of  grant  subject  to  rent  then  due,  is  such  admission  as 
would  rebut  any  presumption  of  law.    Id. 

4.  No  action  will  lie  for  distraining  for  more  rent  ^n  is  doe  and  in  arrear. 
HamilUm  v.  Windolf,  286. 

5.  A  parol  agreement  to  terminate  a  lease  under  seal,  witboot  actual  snr- 
render  is  not  sufficient.     Wlson  v.  Letter  et  al.,  598. 

C.  Nor  will  the  'acceptance  of  rent  from  the  assignee  have  that  effect.    l<i. 

7.  Notice  to  quit  is  never  necessary  unless  the  rdation  of  landlord  and 
tenant  exists.     Chamberlin  v.  Donahue,  732. 

8.  If  the  tenant  repudiates  the  relation  notice  is  not  necessary.    Jd. 

9.  An  agreement  to  pay  rent  is  essential  to  a  tenancy  from  year  to  year. 
Id. 

10.  A  tenancy  at  will  may  be  terminated  by  any  act  inconsistent  with  the 
relation  of  landlord  and  tenant.    Id. 

1 1 .  The  commencement  of  an  action  of  ejectment  determines  the  rdation 
of  a  tenant  at  will,  and  his  possession  is  thenceforth  wrongful.    Id, 

LEASE.    See  Landlord  and  Tbn ant,  5. 

1.  The  assignee  of  a  lease  contoining  a  stipolation  to  sell  at  a  fixed  price,, 
is  entitled  to  a  conveyance.     Napier  v.  Darlington,  407. 

2.  Such  stipulation  is  not  a  personal  covenaat,  but  a  right  which  may  be 
transferred.    Id. 

3.  It  was  a  continuing  offer  to  sell,  and  when  accepted  the  contract  was 
complete.    Id. 

LEGAL  EDUCATION.    Lboal  Education,  65,  265, 409. 

LEGAL  TENDER. 

1.  The  measure  of  damages  for  a  cargo,  shipped  from  a  port  where  gold 
was  101  per  cent,  above  legal  tender  notes,  is  the  value  of  the  cargo  in  gold 
the  day  of  shipment,  converted  into  legal  tender  notes  at  the  rate  they  stood 
at  the  day  of  shipment.     Tlte  Vaughan  and  Telegraph,  123. 

2.  Thb  Lbgal  Tkndbr  Cabbb.    What  thbt  Dboidb,  601. 

LICENSE.    See  Attornrt,  3.    Trbspass,  2. 

1.  To  do  certain  acts  on  land  conveys  no  interest  in  the  land.  BiaiedeR 
V.  G.  F.  ^  a  B.  R.,  258. 

2.  So  far  as  it  not  executed  a  license  may  be  revoked.    Id. 

8.  A  license  to  build  a  railroad  over  land  excuses  all  acts  properiy  doBB 
under  it.    Id. 

4.  Possession  under  a  license  cannot  be  adverse.    Id. 

5.  Decease  of  either  party  to  a  license  ia  a  revocation.    Id* 
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LIEN.    See  Attorhbt,  S.    Partitbbship,  23.    Salb,  1. 

LIMITATIONS.    See  Coybnant,  4.    Exbcdtob  and  Admihistbatob,  10. 

1.  It  requires  the  same  time  to  bar  a  suit  upon  a  coupon  as  it  does  on  the 
bond.     Lexington  y.  Butler ^  125. 

2.  The  statute  will  not  run  against  a  tax  deed  which  is  roid  upon  its  face. 
Hubbard  t.  Johnton,  126. 

3.  Silence  on  the  part  of  the  party  liable,  after  an  action  accrues,  is  not  of 
itself  sufficient  to  aroid  the  statute.     Stanley  y,  Stantony  404. 

4.  A  bill  to  revive  a  suit  in  equity,  founded  on  a  judgment  obtained  more 
than  twenty  years  previously,  will  be  dismissed.  Bird's  Administratrix  t. 
Jasler^s  Executrix,  466.  * 

5.  Where  the  facts  stated  in  the  bill  show  that  the  claim  is  barred  by  the 
Statute  of  Limitations,  advantage  of  it  may  be  taken  by  demurrer.     Id. 

6.  In  equity  the  Statute  of  Limitations  may  be  set  up  by  plea,  answer  or 
demurrer.     Ruckman  ▼.  Decker,  469. 

7.  The  statute  will  run  against  a  claim  unless  the  debtor  is  both  absent 
from  and  residing  out  of  the  state.     Bell  v.  Lamprey,  533. 

8.  He  may  have  his  legal  residence  out  of  the  state  and  yet  be  present, 
within  the  meaning  of  the  provision.     Id, 

9.  When  the  creditor  cannot  make  legal  service,  the  statute  will  not  run. 
Id, 

10.  The  statute  begins  to  run  against  a  note  payable  by  instalments  as  each 
instalment  becomes  due.     Bush  v.  StoweU,  733. 

11.  A  payment  by  one  of  several  joint  debtors  will  not  avoid  the  bar  as  to 
the  others.    Id. 

LIS  PENDENS. 

1.  Is  not  notice  to  anybody  to  affect  or  operate  upon  existing  rights.  Buni 
▼.  Haven  4r  •^•i  Administrators,  593. 

2.  In  equity  the  purchase  of  property  pendente  lite  from  a  party  to  the  suit, 
is  held  to  be  notice  to  the  purchaser.    Id. 

LOCAL  OPTION.    See  Constitutionai.  Law,  2,  <• 

LOTTERY.    See  Equity,  11. 

MALICIOUS  PROSECUTION. 

1.  An  acquittal  and  discharge  after  full  investigation  by  a  magistrate,  are 
primd  facie  evidence  of  want  of  probable  cause,  and  throw  the  burden  of 
proof  on  the  defendant.     Straus  v.  Young,  192. 

2.  Malice  may  be  inferred  from  want  of  probable  cause.    Id, 

3.  Malice  may  be  inferred  from  the  seal  and  activity  of  the  defendant  in 
conducting  the  prosecution.    Id, 

4.  Evidence  that  party  acted  nnder  advice  of  magistrate  or  person  not 
learned  in  the  law,  is  inadmissible  to  show  the  absence  of  malice.    Id. 

5.  If  the  jury  find  that  the  prosecution  originated  without  probable  cause, 
and  if  pursued  was  persisted  in  for  some  private  end,  they  may  give  punitive 
damages.     Cooper  v.  Utterbach,  789. 

6.  In  order  to  relieve  himself  from  liability  the  defendant  must  show  that 
he  acted  without  malice  under  legal  advice  upon  a  full  disclosure  of  all  the 
facts  to  his  counsel.    M. 

7.  Probable  cause  means  the  existence  of  such  facts  and  circumstances  as 
would  excite  the  belief  in  a  reasonable  mind  that  the  plaintiff"  was  guilty  of 
the  crime  for  which  he  was  prosecuted.    Id, 

8.  Where  there  is  want  of  probable  cause  the  jury  may  infer  malice.    Id. 

MANDAMUS.    See  Errors  and  Appbals,  11. 

1.  Will  not  lie  by  private  citisen  to  compel  performance  of  public  duty. 
BohhHt  V.  The  State,  124. 

2.  Where  private  citizen  sues  he  must  show  an  interest  specific  and  peculiar 
in  himself.     Id. 

3.  Voters  and  freeholders  have  no  such  specific  interest  as  will  sustain 
mandamus  to  compel  county  board  to  order  election.  Turner  v.  The  County 
Commissioners,  125. 

MARRIAGE.     See  HusBAirD  and  Wibb,  I. 
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MASTER  AND  SERVANT. 

1.  Where  a  servant,  well  knowing  the  defanlt  of  his  principal,  as  in  pro- 
Tiding  defective  machinery,  voluntarilj  enters  upon,  or  continues  in  emploj- 
Dient,  he  as^nmes  the  risk,  and,  if  injured,  has  no  remedjr  against  his 
employer.     Devitt  ▼.  Pacific  R»  R.  Co.,  104. 

2.  A  master  is  liable  for  the  results  of  the  wilful  conduct  of  his  senrant, 
if.within  the  scope  of  his  authority.     Patienger  Railway  Co,  v.  Donahue^  404. 

3.  The  conductor  or  driver  of  a  car  may  strike  a  blow  where  by  resistance 
to  proper  authority  it  becomes  necessary  without  being  liable  therefor.     Id, 

4.  Evidence  to  show  the  extent  of  damage  occasioned  by  a  servant's  leaving 
his  employer's  service  before  the  expiration  of  his  term,  is  inadmissible  in  an 
action  for  work  and  labor.     BlodgeU  r,  Berlin  JjliUs  Co.,  661. 

5.  Breach  of  performance  by  the  employee  of  the  contract  of  hiring  may  be 
shown  by  the  employer  in  defence  pro  tanto  to  an  action  for  wages.     Id, 

6.  A  servant  cannot  recover  from  his  employer  for  injuries  resulting  from 
the  unskilfiilness  of  his  fellow-servants.  Haskin  AdmW  t.  N,  Y,  C,  Rail- 
road, 663. 

MECHANICS  AND  MATERIAL-MEN.     See  Mobitoaob,  26,  27. 

1.  A  material-man  furnishing  supplies  to  a  domestic  vessel  in  a  home  port 
has  no  lien  by  the  general  maritime  law.     Steamship  Circassian,  291. 

2.  Such  a  lien  may  exist  l^  the  law  of  the  state  where  the  supplies  are  fur- 
nished, bat  it  can  be  enforced  in  rem  only  by  the  United  States  couru.     Id, 

3.  Where  such  a  lien  exists  by  the  local  law,  it  may  now,  under  admiralty 
rule  12,  as  amended  in  1872,  be  enforced  by  the  United  States  courts  by  a 
libel  in  rem.     Id, 

4.  But  that  amended  rule  does  not  apply  to  cases  where  the  supplies  were 
furnished  before  the  amendment  went  into  effect.     Id, 

5.  History  of  Rule  12,  and  the  decisions  under  it.     Id. 

6.  Ship  carpenters  have  a  lien  for  repairs  made  to  a  domestic  vessel  which 
may  be  enforced  by  a  proceeding  in  rem.    In  re  Kirkland,  Chase  gr  Co.,  300. 

7.  The  **  Rules  of  Practice,"  of  the  Supreme  Court  in  Admiralty  proceed- 
ings, are  merely  intended  to  regulate  the  remedy,  and  have  no  relation  to  the 
question  of  jurisdiction.     Id, 

8.  The  amendment  to  the  12th  Rule,  providing  that  material-men  furnishing 
supplies  or  repairs  may  proceed  against  the  ship  and  freight  in  rem,  is  appli- 
cable to  all  suits  instituted  since  Miy  1872,  for  supplies  or  repairs,  no  matter 
whether  they  were  furnished  before  or  since  the  adoption  of  the  amendment. 
Id, 

9.  The  owner  of  land  who  has  sold  subsequently  to  the  contract  for  work 
is  not  a  necessary  party  in  a  suit  to  enforce  a  mechanics*  lien  for  labor.  AW- 
lenherger  v.  Boyer,  663. 

10.  The  lien  of  the  mechanic  relates  to  the  tiaie  when  the  work  com- 
menced.    Id, 

MERGER. 

1 .  Is  not  favored  in  equity,  and  is  never  allowed  unless  for  special  reasons 
and  to  promote  the  intention  of  the  party.     Clos  et  al.  v.  Boppe,  60. 

2.  Where  the  equities  are  subserved  by  keeping  a  mortgage  alive  and  no 
injustice  is  wrought,  it  will  not  be  extinguished.     Id, 

MORTGAGE.     See  Attachment,  2 ;  Conplict  of  Laws,  2  ;  Fines,  1  ;  In- 
surance, 15  ;  Meroeb,  2  ;  Fartnerhsip,  25. 
I.    What  constitutes,  and  rights  and  liabilities  of  parties. 

1.  A  mortgagee  holding  two  notes  secured  by  one  mortgage  can  transfer 
one  note  nnd  the  mortgage  so  as  to  give  the  note  priority  in  satisfaction. 
Noyes  v.  White  et  al.,  60. 

2  An  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  to  which 
it  was  liable  in  the  hands  of  his  assignee.     Kamend  v.  Huelbig,  61. 

3.  A  mortgagor  paying  a  note  for  which  the  mortgage  has  been  pledged  as 
security,  is  subrogated  to  the  place  of  the  payor.     Id. 

4.  If  a  receipt  in  full  of  the  payee's  claim  is  taken  on  the  mortgage,  the 
mortgagor  is  entitled  to  a  credit  for  the  full  amount,  although  a  deduction 
was  allowed  by  payee.     Id, 
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5.  It  does  not  require  a  written  instrument  to  assign  a  bond  even  at  law, 
delivery  of  bond  and  mortgage  is  sufficient.     Kamend  v.  Hue/big y  61. 

6.  Tbat  the  maker  of  the  note,  pledging  a  mortgage  ns  Fecuricy,  is  a  married 
woman  makes  no  difference,  her  husband  being  present  and  approving.     Id. 

7.  The  noB-delivcry  of  the  mortgage  at  the  time  of  the  assignment,  is 
notice  to  assignee  that  it  is  held  by  some  one  as  owner  or  claimant.     Id. 

8.  A  seal  is  not  necessary  to  a  mortgage  of  clistteis  under  the  laws  of 
Ohio.     Gibson  V.  Warden,  \\9. 

9.  The  oath  of  the  grantor  is  not  sufficient  to  change  a  deed  absolute  on  its 
face  into  a  mortgage.     Freylag  v.  Holland,  193. 

10.  Where  the  grantee  admits  that  he  required  an  absolute  deed  as  security 
for  a  debt,  without  any  recital  to  show  what  the  debt  was,  the  burden  of  proof 
is  on  the  grantee  to  show  that  it  was  greater  than  the  consideration  mentioned 
in  the  deed.     Id. 

11.  The  grantee  must  reconvey  on  payment  of  his  debt,  and  if  the  rents 
and  profits  exceed  the  amount  must  repay  the  excess.     Id, 

12.  Where  one  holds  the  legal  title  as  security,  and  purchases  the  tax  cer- 
tificates, he  holds  those  in  trust  also,  and  is  entitled  to  interest  on  their 
amount.     Fisk  v.  Brunette,  194. 

13.  A  chattel  mortgage  is  required  to  be  recorded  only  when  mortgagor 
retains  possession.     Morrow  v.  keed  et  al.,  194. 

]  4.  All  irregularities  in  recording  a  mortgage  or  describing  property  are 
cured  by  subsequent  delivery  of  property  to  mortgagee,  before  other  parties 
have  acquired  rights.     Id, 

15.  Such  delivery  roust  be  an  actual  transfer.     Id. 

16.  Where  the  property  is  too  bulky  it  is  sufficient  if  mortgagor  points  it 
out  to  the  mortgagee,  and  thereby  transfers  it  as  the  property  described.     Jd, 

17.  A  mortgage  given  to  secure  a  wife  the  capital  she  had  contributed  to  a 
firm  of  which  she  had  been  a  member,  ond  which  was  insolvent  before  she 
left,  is  void  against  the  creditors  of  the  firm.      Wheeler  r.  Kirtland,  321. 

18.  A  mortgage  given  by  a  father  to  secure  his  son*s  money  used  in  a  firm, 
though  the  firm  was  insolvent  when  it  was  given,  is  valid.     Id, 

19.  Where  the  property  in  a  chattel  mortgage  is  correctly  described,  the 
misdescription  of  the  ground  on  which  it  is  situated  is  immaterial.  Spauld' 
ing  V.  Mazier,  325. 

20.  In  such  cases  parol  evidence  is  admissible  to  establish  the  identity  of 
the  property.     Jd,', 

21.  An  agreement  that  the  mortgagor  may  sell  part  of  the  mortgaged  chat- 
tels on  his  own  account  renders  the  mortgage  void  as  to  creditors.  Putncun 
V.  Osgood,  598. 

22.  A  chattel  mortgage  which  provides  that  it  is  to  be  a  continuing  lien 
upon  certain  goods  in  a  store,  and  when  they  are  sold  upon  such  others  as 
replace  them,  is  clearly  fraudulent  as  against  creditors,  upon  its  face.  Yatea 
V.  Olmated,  AdmW.,  658. 

23  Under  such  a.  mortgage  an  agreement  that  the  mortgagor  ^ha  11  continue 
to  sell  the  goods  mortgaged,  and  that  the  business  shall  proceed  as  before  the 
mortgage  was  given,  may  he  fairly  implied. 

II.  Its  lien,  ffc, 

24.  To  secure  future  advAnoes  is  yalid  under  the  Code  of  Maryland. 
Brooks  y,  Lester,  259. 

25.  The  fact  that  the  advances  are  to  be  in  materials  instead  of  money 
does  not  affect  its  validity.     Id. 

26.  To  give  a  mortgage  priority  over  mechanics^  liens  the  mortgage  must 
be  recorded  before  building  is  commenced.     Id, 

27.  The  commencement  of  a  building  under  Mechanics'  Lien  Law,  is  first 
labor  done  on  the  ground.    Id. 

28.  A  mortgage  reformed  by  substituting  '*  heirs  "  for  **  successors"  will 
not  affect  a  subsequent  judgment,  if  the  record  at  the  time  showed  it  to  be  a 
mortgage  for  life  only.     Wheeler  v.  Kirtland,  321. 

29.  Takes  effect  from  time  of  delivery.     Mil  liken  v.  Ham,  407. 

30.  A  mortgage  of  land  to  A.,  the  mortgagor's  father,  who  is  the  real 
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owner  of  the  land,  to  sccare  the  payment  of  an  annual  tnin,  will  be  held 
posterior  in  equity  to  a  mortgage  of  later  date  given  to  secure  the  pajmeni 
of  joint  noun  inaile  by  the  mortgagor  and  A.     Kaehler  t.  DibbU  et  aL,  464. 

31.  The  later  mortgage  will  also  be  prior  in  eqaitj  to  one  of  earlier  date 
given  at  A.'h  request  as  an  advancement  to  his  other  diildren.    Id, 

32.  In  a  contest  between  mortgagees  the  clause  creating  the  lien  mnst  pre- 
vail.     R'f»/^g  V.  Ham\  467. 

33.  The  mortgage  first  recorded  has  the  prior  lien.     Id. 

34.  MortgMge  to  secure  future  advnnces  is  Talid,  but  will  not  secure  ad- 
vances made  after  actual  notice  of  a  subsequent  mortgage.     Id, 

III.   Proceed  in  gif  on. 

35.  Though  a  sale,  by  the  agent  of  the  trustee  under  a  deed  of  trust,  hi 
the  absence  of  the  trustee  is  illegal,  the  sale  cannot  be  questioned  by  one 
holding  simply  the  legal  title.     Betieh  v.  Shaw^  193. 

36.  Where  a  junior  mortgagee  purchases  the  property  at  a  trust  sale  and 
enters  into  possession,  he  cannot  be  disturbed  by  a  holder  of  legal  title  sim- 
ply.    Id. 

37.  As  a  general  rule  the  holder  of  the  legal  estate  under  the  mortgagor 
may  redeem,  but  where  he  asks  to  do  more  than  redeem,  to  set  aside  a  pre- 
vious sale,  fairly  made,  he  must  show  that  he  has  equities  before  he  can  be 
allowed  to  redeem.     Id. 

38.  It  is  perfectly  legal  for  a  mortgagee  to  foreclose  for  the  use  of  another 
person.      Winchelt  v.  Edwardtty  325. 

39.  The  heirs  of  a  defendant  to  such  a  proceeding  are  privies,  and  concluded 
by  the  judgment.    Id. 

'  40.  Though  the  execution  be  valid  and  describe  the  land  properly,  a  selling 
en  matse  instead  of  in  parcels,  is  irregular,  and  entitles  defendant  to  set  aside 
the  sale.     Id. 

4 1 .  MThere  the  defendant  is  present  at  the  sale  and  takes  no  steps  for  nearly 
a  year,  he  will  be  presumed  to  have  acquiesced.     Id. 

42.  The  grandchildren  of  a  mortgagor  who  devises  his  estate  to  his  child- 
ren, remainder  to  his  grandchildren,  should  be  made  parties  to  a  suit  of  fore- 
closure.    Leggett  V.  The  Mutual  Life  Ins.  Co.^  408. 

43.  The  insolvency  of  the  estate  of  the  mortgagor  does  not  affect  the  ques- 
tion.    Id. 

44.  The  trustees  under  the  will  of  the  grandfather  could  not  represent  the 
future  estate  of  the  grandchildren  in  such  suit.    Id, 

45.  It  is  a  good  defence  to  a  suit  on  a  mortgage  that  the  defendant  was  so 
intoxicated  at  the  time  of  signing,  as  to  be  incapable  of  executing  it.  Reinn- 
kopfr.  Roggey  531. 

MUNICIPAL  CORPORATION.     See  CoKiTiTUTiOKAL  Law,  3. 

1.  A  bond  fide  holder  of  municipal  securities,  may  presume  they  were  issued 
properly,  if  the  municipality  has  the  right  to  issue  under  any  circumstances. 
Lexington  v.  Butler,  125. 

2.  Are  not  liable  for  consequential  damages  resulting  from  laying  out  or 
opening  and  grading  streets,where  the  work  is  done  with  proper  care  and  with- 
out malice.     Citg  of  Delphi  v.  Evans,  326. 

3.  Where  the  land  of  a  citizen  is  appropriated  and  actually  used  in  such  im- 
provements, his  damages  must  be  first  assessed  and  tendered.    Id. 

MURDER.    See  Criminal  Law,  L 

NAVIGATION.     See  Admibaltt,  5,  6 ;    Ripasiak  Ownbr,  2,  8 ;  Ritbb, 
6,7. 

NEGLIGENCE.     See  Aobvt,  6  ;  Railroad,  15, 19,  26,  27. 

1.  Where  an  injury  results  from  want  of  care  and  caution  on  the  part  of 
the  agents  of  a  railroad  company,  the  company  will  be  liable  in  damages, 
thouffh  the  party  injured  failed  to  exercise  ordinary  prudence.  £.  ^  0. 
R.  R.  V.  Slate  to  use  of  Doughertg,  259. 

2.  In  considering  the  question  of  ordinary  pmdenoe  on  the  part  of  a  person 
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killed  on  a  railroad  track,  the  jury  have  a  right  to  consider  the  ordinary  dis- 
position of  men  to  guard  themselves  from  danger.  B,  ^  0,  R.  R,  v.  State 
to  Hue  of  Dougherty,  259. 

3.  If  the  proximate  caase  of  injary  was  the  negligence  of  the  company's 
agents,  the  company  is  liable,  thoagh  the  remote  cause  was  want  of  prudence 
on  the  part  of  the  injured  person.     Id, 

4.  The  owner  of  land  is  not  liable  for  the  negligence  of  one  who  contract** 
to  clear  the  land.      Wright  v.  Holbrook,  663. 

5.  Carrying  a  pressure  of  steam  in  .excess  of  the  amount  allowed  by  the 
government  certificate  under  the  Act  of  February  28ch  1871,  is  sufficient  evi- 
dence of  negligence  to  warrant  a  Jury  in  so  finding.  Carroll  v.  Sfaten  Island 
RaUroad,  664. 

6.  The  rule  is  the  same  in  cases  of  negligence  as  in  other  cases.  If  plain- 
tiflPs  own  evidence  establishes  a  defence  before  he  rests  he  must  rebut,  or  he 
will  be  nonsuited.     Robinson  r.  N.  Y.  C,  Railroad,  664. 

7.  Contributory  negligence  is  matter  of  defence  and  is  not  to  be  affirma- 
tively disproved  in  order  to  entitle  the  injured  party  to  recover.     Id, 

8  A  person  who  is  injured  by  another's  negligence  is  not  responsible  for  the 
contributory  negligence  of  a  third  person  with  whom  he  happens  to  be.     Id, 

NEW  TRIAL.     See  Practice,  5,  11. 

1 .  If  no  error  was  committed  upon  the  trial  of  a  feigned  issue,  the  verdict 
being  against  the  weight  of  the  evidence  is  no  ground  for  a  new  trial.  J/c- 
Kinletf  v.  Latnb,  597. 

2.  The  verdict  of  a  jury  should  not  be  interfered  with  if  there  was  no  error 
of  law  on  the  part  of  the  court.     Id, 

3.  Will  not  be  granted  on  the  ground  that  a  record  had  been  admitted  in 
evidence  without  being  properly  authenticated,  if  the  proper  evidence  of  its 
authentication  is  fumbhed  to  the  court.     Hutchins  v.  Gerrishy  66 1 . 

NOTICE.    See  Partnership,  6. 

When  the  legislature  provides  for  constructive  notice  on  absent  debtors, 
such  notice  if  given,  is  sufficient  to  give  the  courts  jurisdiction  and  their  judg- 
ment will  be  sustained.     Thomas  r.  Mahone,  433. 

NUISANCE.     See  Equity,  15 ;  Riparian  Owner,  6. 

1.  It  is  sufficient  to  sustain  an  injunction,  that  the  gases  generated  by  de- 
fendant's business  are  so  offensive  and  disagreeable  as  to  render  life  uncom- 
fortable.    Afeige  v.  Leister,  62. 

2.  That  the  nuisance  is  not  constant  does  not  affect  the  right  of  the  com- 
plainant to  protection.     Id, 

3.  If  the  fact  of  the  nuisance  is  free  from  doubt  a  delay  of  several  months 
will  not  prevent  relief  by  injunction.     Id, 

4.  Several  nuisances  cannot  be  joined  in  one  suit.    Id. 

5.  The  liability  for  a  nuisance  is  not  restricted  to  persons  wno  occasion  the 
whole  of  it.     The  Chenango  Bridge  Co.  v.  Lewii  et  al.,  260. 

6.  Where  the  nuisance  is  not  only  the  use,  but  also  the  erection  of  the 
structure,  the  liability  attaches  to  those  who  caused  the  erection.     Id. 

7.  The  rule  that  the  creator  of  a  nuisance  is  liable  for  its  continuance,  is 
subject  to  an  exception,  where  he  is  not  in  possession.     Id, 

8.  In  an  action  to  recover  damages  for  maintenance  of  a  mill-dam  as  a 
nuisance,  and  to  abate  the  same,  evidence  to  aid  the  court  in  determining 
whether  it  should  be  abate<I,  is  admissible,  which  should  have  no  effect  on  the 
question  of  damages.     Maxioe/l  v.  Bogne,  326. 

9.  The  abatement  of  a  private  nuisance  is  a  matter  of  legal  discretion.  Id, 

10.  A  gas  company  is  not  liable  to  indictment  for  creating  a  nuisance, 
where  it  is  conceded  that  its  process  is  the  be.«t  and  that  it  has  used  due  care 
in  the  business.     The  People  v.  The  New  York  Gas  Light  Co.,  399. 

11.  Although  it  may  be  that  private  persons  can  maintain  an  action,  the 
people  are  barred  by  the  act  of  legislature  incorporating  the  company.     Id. 

12.  Making  a  speech  in  a  public  street  is  not  per  ee  a  nuisance.  Fairbanks 
V.  Kerr,  401 . 

13.  Brickmaking  is  not  a  nuisance  per  se.    Huckenstine^s  Appeal,  405. 
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14.  Thoug:h  a  nsefal  employment  may  produce  discomfort  to  those  near  it, 
it  is  not  therefore  to  be  restrained.     Huckenstine's  Appeal^  405. 

OFFICE  AND  OFFICER.     See  Equity,  26.     Execdtion,  10. 

1.  Special  commissioners  appointed  to  act  upon  a  single  petition  for  a 
hifrhway,  are  so  far  public  officers,  that  they  must  take  the  oath  of  allesiiance 
prescribed  by  the  Constitution  of  New  Hampshire.  Wentworth  r.  Fannin g- 
ton,  62. 

2.  An  objection  that  such  officers  were  not  duly  qualified  is  good  any  time 
before  their  report  is  accepted.     Id. 

3.  It  is  not  necessary  in  all  cases,  in  order  that  the  acts  of  one  acting  as  an 
officer  without  legal  right,  may  be  holden  valid  as  to  the  public  and  third 
persons,  as  the  acts  of  an  officer  de  facto,  that  he  should  have  color  of  election 
or  appointment  by  the  only  body  which  has  power  to  elect  or  appoint  him,  or 
that  the  appointing  or  electing  body  should  in  all  cases  possess  the  legal 
power.     State  v.  Carroll ,  165. 

4.  The  expression  used  in  the  opinion  of  the  court  in  Douglas  v.  Wickwire, 
19  Conn.  492,  that  **  it  is  enough  if  the  officer  acts  under  color  of  an  election 
or  appointment  by  the  only  body  which  has  power  to  make  it,"  if  intended  as 
a  general  definition,  is  inaccurate,  and  the  definition  given  in  Plymouth  v. 
Painter^  that  an  officer  de  facto  is  one  who  exercises  the  duties  of  an  office 
under  color  of  appointment  or  election  to  that  office,  is  not  sufficiently  com- 
prehensive.    Id. 

5.  From  a  general  review  of  the  English  and  American  authorities  upon 
the  point,  it  appears  that  a  definition,  in  order  to  be  sufficiently  comprehensive 
and  accurate  as  a  general  one,  must  be  substantially  as  follows :  An  officer 
de  facto  is  one  whose  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  policy  and  justice,  will  hold  valid,  so  far  as  they  involve  the 
interests  of  the  public  and  third  persons,  where  the  duties  of  the  office  were 
exercised,  1.  Without  a  known  appointment -or  election,  but  under  such  cir- 
cumstances of  reputation  or  acquiescence  as  were  calculated  to  induce  people 
without  inquiry  to  submit  to  or  invoke  his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be.  2.  Under  color  of  a  known  and  valid  appointment 
or  election,  but  where  the  officer  has  failed  to  conform  to  some  precedent  re- 
quirement or  condition,  as  to  take  an  oath,  give  a  bond,  or  the  like.  3.  Under 
color  of  a  known  election  or  appointment,  void,  because  the  officer  was  not 
eligible,  or  because  there  was  a  want  of  power  in  the  electing  or  appointing 
l)ocly,  or  by  reason  of  some  defect  or  irregularity  in  its  exercise,  such  ineligi- 
bility, want  of  power,  or  defect,  being  unknown  to  the  public.  4.  Under 
color  of  an  election  or  appointment  by  or  pursuant  to  a  public,  nnconstita- 
tional  law,  before  the  same  is  adjudged  to  be  such.     Id, 

6.  The  acts  of  an  officer  appointed  by  and  acting  nnder  and  pursuant  to  an 
unconstitutional  la\^,  performed  before  the  unconstitutionality  of  the  law  has 
been  judicially  determined,  are  valid,  as  respects  the  public  and  third  persons, 
as  the  acts  of  an  officer  de  facto.     Id, 

7.  Where  the  Constitution  prescribed  that  the  judges  of  the  Supreme, 
Superior  and  inferior  courts  should  be  elected  by  the  General  Assembly,  and 
n  judge  of  a  city  court  was  so  elected,  and  it  was  further  provided  by  law 
that  in  case  of  his  sickness  or  absence  a  justice  of  the  peace  should  be  called 
in  by  the  clerk  to  hold  the  court  as  acting  judge  during  such  temporary  sick- 
ness or  absence,  and  a  justice  of  the  peace  was  so  called  in  and  acted,  it  was 
holden  that  whether  the  law  was  constitutional  or  not,  and  whether  the  call 
had  been  recorded  according  to  law  or  not,  he  was  an  officer  de  facto,  if  not 
dejure,  and  judgments  rendered  by  him  were  valid.     Id. 

8.  Conviction  of  an  infamous  crime  does  not  tp»o  facto  "work  such  a  for- 
feiture of  public  office  as  to  make  the  office  vacant.  The  State  r.  Pritckard, 
514. 

9.  The  right  to  remove  a  state  officer  for  misbehavior  in  office  does  not 
appertain  to  the  executive.     Id. 

10.  Such  act  is  judicial  and  belongs  to  the  Court  of  Impeachments.     Id. 

11.  Certain  police  commissioners  of  Jersey  City,  appointed  by  statute, 
having  been  convicted  upon  indictment  of  conspiracy  to  cheat  the  city  and  the 
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governor  having  declared  their  offices  to  be  thereby  vacated,  and  having  ap- 
pointed their  successors,  held  that  such  executive  action  was  illegal  and  void. 
The  State  v.  Pritchard,  514. 

12.  Process  regular  on  its  face  from  a  court  having  jurisdiction,  protects 
an  officer  executing  it.      Wickeraham  v,  Corlew,  534. 

13.  Such  protection  extends  to  persons  assisting  the  officer.     Id. 

14.  The  plaintiff  must  show  a  regular  and  valid  judgment  however.     Id. 

OUSTER.     See  Real  Estate,  1. 

PARENT  AND  CHILD.  See  Dbokdent's  Estatk,  1 ;  Insoltent  ;  Railroad, 
27. 

PARTNERSHIP.     See  Bills  and  Notes,  10;  Corporation,  24  ;  Deed,  1. 
Evidence,  15,  29. 

1 .  Land  bought  with  partnership  funds  will  be  treated  as  partnership  pro- 
perty.    Devtney  v.  Mahoney^  63. 

2.  The  same  rule  applies  to  improvements  made  with  partnership  funds  on 
the  separate  property  of  a  partner.     Id, 

3.  It  is  not  necessary  that  a  judgment  should  be  first  obtained  against  the 
partner  in  whose  name  the  property  is  rested,  before  a  bill  in  equity  can  be 
maintained  for  an  account,  and  to  have  the  property  declared  partnership 
assets.     Id. 

4.  The  rule  that  a  fraudulent  transfer  of  property  can  only  be  contested  by 
a  judgment-creditor  does  not  J^ply.     Id. 

5.  Articles  of  partnership  are  not  evidence  of  the  day  it  was  formed,  in  an 
issue  l)etween  the  partnership  and  third  parties.     Phi/pot  v.  Gruninger,  188. 

6.  Notes  made  by  one  partner  in  the  name  of  the  firm  after  dissolution,  of 
which  no  notice  was  published,  are  binding  on  the  other  partners  in  the  hands 
of  bondjide  holders  for  value,  without  notice  of  the  dissolution.  Taylor  v. 
/////,  260. 

7.  A  deed  to  persons  as  tenants  in  common,  who  are  partners,  must  govern 
as  to  purchasers  and  creditors  in  distributing  the  proceeds  of  a  sale  of  the 
tille.     Ebbert'n  Appeal,  405. 

8.  As  to  creditors  the  effect  of  such  a  deed  cannot  be  changed  by  parol  evi- 
dence.    Id. 

9.  As  to  the  partners  the  lands  may  be  assets  of  the  partnership.     Id, 

10.  Partners  can  direct  the  application  of  firm  funds  and  secure  their  iden- 
tity in  fhe  kind  of  title  they  talce.     Id, 

11.  Where  a  purchase  of  goods  is  made  by  a  firm  which  it  is  stated  will  be 
formed  at  some  future  time,  the  purchase  itself  constitutes  a  ^t/cutt  partnership. 
StiUa  V.   Meyer,  405. 

12.  To  chartje  a  secret  partner,  it  is  necessary  to  show  that  the  debt  was 
contracted  in  the  name  and  business  of  the  firm,  and  that  he  had  an  interest 
in  the  profits,     hi  re  Munn,  461. 

13.  Where  the  purchaser  of  a  note  did  not  know  that  there  were  any  secret 
partners,  they  would  not  be  liable.     Id. 

14.  The  fact  that  the  purchaser  afterwards  proved  his  claim  in  bankruptcy 
against  the  signers  of  the  note  alone,  goes  to  prove  that  he  discounted  on 
their  liability.     Id. 

15.  Circnmstauces  under  which  dormant  partners  are  not  liable.     Id, 

16.  An  agreement  between  R.  and  W.  to  plant  and  sell  oysters,  each  to 
have  one-half  the  net  profits,  is  a  partnership.     Ruclcirvm  v.  Decker,  4GS. 

17.  On  the  termination  of  the  partnership,  the  personal  property  remaining 
in  their  possession,  is  held  in  common,  and  one  cannot  dispose  of  the  other's 
share  without  his  consent     Id. 

18.  The  admissions  of  one  partner  are  evidence  against  the  others  in  a  bill 
against  all  for  partnership  liabilities.     Id, 

19.  Real  estate  purchased  by  a  partnership  for  partnership  purposes,  and 
paid  for  with  partnership  funds,  as  to  the  (Te«litors  of  the  firm  is,  in  equity, 
treated  as  personal  property,  and  will,  if  necessary,  be  subjected  to  the  pay- 
ment of  their  debts,  whether  the  title  be  conveyed  to  the  partners  by  name, 
or  to  one  of  them,  or  to  a  third  person.     Offatt  el  cd,  v.  Scott,  575. 


Digiti 


zed  by  Google 


882  INDEX. 

PABTNERSHIP. 

20.  In  case  of  the  death  of  one  partner,  the  sarriTor  is  a  trostee  for  all 
persons  interested  in  the  partnership,  for  the  creditors  of  the  firm,  for  the 
representatives  of  the  deceased  partner  or  his  heirs,  and  for  himself;  and  for 
the  parpose  of  closing  up  the  basiness  of  the  firm,  he  is  invested  with  the 
exclusive  right  of  possession  and  management  of  the  whole  partnership  pro- 
perty and  basiness.     Offutt  et  at,  r,  Scott,  575. 

21.  If  goods  shipped  and  consigned  to  a  firm  doing  a  commission  business, 
to  be  sold  on  account  of  the  shipper,  are  received,  but  before  they  are  sold 
one  of  the  partners  dies,  the  survivor  may  sell  such  goods,  and,  in  such  case, 
the  claim  of  the  shipper  on  account  of  such  sale  is  properly  against  the  firm, 
and  not  against  the  survivor  individually.     Id, 

22.  If  a  surviving  partner  sell  and  convey  his  interest  in  the  real  estate 
belonging  to  the  partnership  to  a  bond  fide  purchaser  for  valuable  considera- 
tion, without  notice,  before  a  creditor  of  the  firm  has  acquired  a  lien  on  the 
same  by  bill  filed  to  subject  It  to  the  payment  of  his  debt,  the  purchaser  will 
hold  it  against  the  general  equity  of  the  creditors  to  have  it  appropriated  to 
the  payment  of  the  partnership  debts.     Id, 

23.  One  partner  cannot  set  off  a  claim  due  him  individually  by  a  bank,  in 
an  action  by  the  receiver  of  the  bank  to  compel  the  payment  of  moneys  collected 
by  the  firm  as  attorneys  of  the  bank.  Bowling  Green  Savings  Bank  ▼.  Todd 
et  al,y  593. 

24.  Nor  has  he  any  lien  upon  the  papers  on  which  a  foreclosure  suit  is 
brought,  for  his  individual  claim.    Id, 

25.  A  mortgage  executed  by  one  of  the  members  of  a  firm  in  his  own  name 
but  for  the  firm,  and  upon  property  held  in  his  name  but  in  trust  for  the  firm, 
with  this  agreement  in  it,  '<  He  assuming  the  payment  of  certain  notes  given 
for  the  purchase-money  of  the  land,"  is  the  joint  contract  of  all  the  partners 
and  not  the  several  contract  of  each.     Crosby  v.  Jerofmany  665. 

26.  A  judgment  of  foreclosure  on  the  mortgage  against  the  one  member, 
is  a  bar  to  any  suit  against  his  partners  who  were  jointly  liable.     Id, 

27.  When  an  incoming  partner  assumes  the  share  of  the  liabilities  of  the 
firm  belonging  to  an  outgoing  partner,  it  is  a  contract  to  indemnify  such  out- 
going partner.     Coleman  v.  Lanning^  665. 

28.  The  rule  for  the  application  of  payments  is  that  they  are  to  be  applied 
to  the  earliest  items  in  the  account.     Id, 

29.  If  one  suffers  another  to  hold  him  out  as  a  partner  or  use  his  name  in 
business,  he  will  be  liable  as  such.     Smith  v.  Hilly  733. 

30.  Where  B.  sold  part  of  a  coal -lease  to  M.,  who  constituted  0.  his  at- 
torney, and  B.  drew  orders  for  goods  on  B.  &  Co.,  which  were  accepted  by 
O.,  it  is  evidence  of  a  partnership  between  B.  and  M.  Thomas  v.  Moore, 
734. 

31.  Assumpsit  does  not  lie  between  partners  until  a  settlement  is  made  and 
a  balance  struck.     Leidy  v.  AtessingeTf  734. 

32.  Partnership  acxiounts  must  be  settled  in  one  proceeding,  by  account 
render  or  bill  in  equity.     Id, 

33.  Without  an  express  promise  to  repay,  assumpsit  will  not  lie  for  advances 
between  partners,  until  there  has  been  a  settlement.     Id, 

34.  This  rule  applies  whether  the  partnership  property  exii^ts  or  not.     Id, 

PARTY-WALL.     See  Equity,  22  ;  Trbbpasb,  I.  % 

PASSENGER.     See  Railroad,  5. 

1.  The  plaintiff  purchased  of  the  defendants  a  commutntion  ticket,  which 
conferred  upon  him  the  right  to  ride  in  the  cars  upon  the  (l^cfendants'  railroad 
between  the  city  of  New  York  and  the  town  of  Westport  during  the  ensuing 
year,  upon  certain  conditions.  One  of  the  conditions  was  that  the  ticket 
should  be  shown  to  conductors  when  requested,  or  when  required  by  the  rules 
of  the  company.  One  of  the  company's  rules  in  force  during  the  year  re- 
quired commuters  to  show  their  tickets  to  conductors  when  required,  in  the 
same  manner  as  other  passengers.  At  the  time  of  purchasing  the  ticket  the 
plaintifl*  signed  a  receipt  containing  similar  conditions.  During  the  year, 
while  the  plaintiff  was  riding  in  the  defendants'  cars  between  New  York  and 
Westport,  he  was  requested  by  the  conductor  to  show  his  ticket.    The  plain* 
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tiff  had  hifl  ticket  npon  his  person,  bat  wa9  unable  to  find  it  at  the  time,  and 
80  informed  the  conductor.  The  conductor  knew  that  the  plaintiff  was  a  com- 
muter, and  that  the  time  covered  bjr  his  ticket  had  not  expired,  but  acting 
in  accordance  with  the  instructions  of  the  defendants,  he  demanded  of  the 
plaintiff  his  fare  for  the  trip,  and  on  bis  refusal  to  pay  it  ejected  him  from  the 
train.     Maples  v.  .V.  Y.  ^  .V.  H.  Railroad  Co.,  231. 

2.  Held,  that  the  plaintiff  was  not  bound  to  produce  his  ticket  immediately 
when  requested,  but  was  entitled  to  a  reasonable  time  to  find  it,  and  was  en- 
titled to  ride  as  lonfi:  as  there  was  any  reasonable  expectation  of  findinfc  it 
diirinic  ^^^  ^'ip  *  ^^^^  under  the  circumstances  the  production  of  his  ticket  by 
the  plaintiff  was  the  merest  formality,  and  that  in  the  absence  of  an  express 
stipulation  in  the  contract  that  the  plaintiff  should  pay  the  fare  of  the  passage 
unless  the  ticket  should  be  produced,  his  failure  to  produce  the  ticket  was  not 
such  a  breach  of  the  contract  as  to  justify  the  defendants  in  rescinding  it,  and 
treating  the  plaintiff  as  a  trespasser  on  the  train  ;  and  that  if  the  defendants 
had  a  right  to  eject  the  plaintiff  from  the  train,  they  had  no  right  to  do  so 
elsewhere  than  at  a  regular  station  on  the  road — that  any  rule  or  regulation 
of  the  defendants  which  required  or  allowed  such  an  act  to  be  done  between 
stations  to  a  person  in  the  condition  of  the  plaintiff  was  unreasonable  and 
Toid.     Id, 

PAYMENT.    See  Frauds  o»  Statutb,  7  ;  IirrANT,  1  ;  Limitations,  11. 

1.  There  is  an  absolute  presumption  of  payment  of  an  instrument  which 
can  be  extinguished  by  an  act  tit  pais,  after  the  lapse  of  twenty  years.  Lyon 
v.  Adde,  261. 

2.  This  is  a  presumption  of  law  and  can  only  be  rebutted  by  an  unequivo- 
cal admission.    Id, 

3.  A  presumption  of  fact  may  be  drawn  by  the  jury  from  the  circtim stances 
in  less  than  twenty  years.     Id, 

4.  Where  the  obligation  can  only  be  extinguished  by  deed  the  rule  is  dif- 
ferent.    Id. 

5.  Where  the  relation  of  landlord  and  tenant  exists  any  release  of  the  rent 
must  be  by  deed — no  presumption  of  payment  arises  from  lapse  of  time.    Id, 

PERSONAL  PROPERTY. 

Title  and  possession  of  personal  property  is  all  that  is  required  to  enable 
the  holder  to  claim  the  property  or  its  value.  Orr  ▼.  Tha  Mayor,  ffo*,  of  New 
York,  46». 

PHYSICIAN.    See  County  ;  Railroad,  3. 

PLEADING.    See  Common  Carribr,    12 ;  CoTEirurr,  2 ;  Judgment,   5  ; 
Limitation,  5. 

1.  Demurrer  to  a  replication  denying  notice,  admits  want  of  notice.  Z«ar- 
ington  v.  Butler ^  125. 

2.  An  averment  that  the  defendant  agreed  to  pay  five  per  cent,  on  sale  of 
a  mill,  is  not  sustained  by  proof,  that  defendant  agreed  to  pay  if  mill  sold  for 
$5000.     Menifee  v.  Higgins,  261. 

3.  An  allegation  in  a  common  count  of  an  indebtedness  of  $500  for  com- 
missions on  sale  of  land  and  mill,  is  not  sustained  by  evidence  of  exchange 
of  mill  and  land  for  other  property.    Id, 

4.  A  plea  of  justification  of  imprisonment,  under  order  of  court,  should 
set  forth  all  the  facts  necessary  to  give  the  court  jurisdiction.  Von  Keller  v. 
Johnson^  323. 

5.  Where  a  pica  of  usury  avers  the  payment  of  $150,  and  the  evidence 
shows  but  $125,  it  is  such  a  variance  as  renders  the  evidence  inadmissible. 
Frank  v.  Morris,  327. 

6.  At  common  law,  as  usury  rendered  the  contract  void,  it  could  be  proved 
under  the  plea  of  *'  non  assumpsit,"  but  under  the  statute  it  must  be  pleaded 
specially.     Id, 

7.  Where  the  error  alleged  is  in  arresting  judgment,  the  Supreme  Court 
will  not  look  to  the  testimony  for  aid  in  pronouncing  judgment.  Aronson  v. 
a  fr  P'  Railroad  Co,,  406. 
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8.  If  the  declaration  is  sound  the  plaintiif  is  generally  entitled  to  judg- 
ment.    Aronson  v.  C,  (p  P.  Railroad  Co,,  406. 

9.  Where  declaration  is  against  defendants  for  loss  of  goods  as  carrien, 
after  verdict  it  will  be  presnmed  that  this  was  made  out.     Id. 

10.  PlaintiflT  would  be  estopped  in  another  action  against  them  as  ware- 
housemen,    Jd. 

1 1.  A  replication  to  a  plea  of  insolvency  will  be  bad  on  demnrrer,  which 
docs  not  specify  the  time,  place  and  circumstances  under  which  acts  charged 
were  committed.     Bell  v.  Lamprey^  534. 

12.  The  rule  that  on  a  demurrer  judgment  must  be  rendered  against  the 
party  m«iking  the  first  defect,  applies  to  defects  of  substance  and  not  of  form. 
Id, 

1 3.  The  defect  must  be  in  the  line  of  pleadings  in  which  the  demurrer  is 
interposed.     Id, 

14.  Where  a  complaint  seeks  relief  from  a  transaction,  on  the  ground  of 
unsoundness  of  mind,  when  it  was  made  and  there- is  no  averment  of  restora- 
tion to  soundness,  the  objection  will  be  held  as  waived,  nnless  the  wank  of 
capacity  is  presented  bv  demurrer  or  answer.  Wade  v.  The  State  ex  rel.  Nix, 
534. 

15.  A  plea  of  former  adjudication  is  good  on  demurrer.  State  ex  rel. 
Combs  V.  Hudson,  597. 

16.  Plaintiff  may  show  that  no  jurisdiction  of  the  person  of  the  defendant 
was  acquired  by  proper  service,  in  the  former  action.     Id, 

17.  A  replication  to  be  bad  for  duplicity  must  set  up  two  or  more  answers 
to  the  matter  relied  on  as  a  defence.     Hunt  v.  Haven,  598. 

18.  A  declaration  against  a  married  woman  on  a  note,  alleging  that  it  was 
made  by  her  and  her  husband  jointly  who  is  since  dead,  is  bad  on  demurrer, 
it  roust  show  that  she  was  liable  independent  of  her  coverture.  Wellcome  v. 
Riley,  599. 

19.  A  petition  which  groups  together  the  principal  facts  constituting  670 
separate  causes  of  action,  and  alleges  such  facts  in  general  terms,  is  bad. 
Stewart  v.  Balderson,  734. 

20.  Such  a  petition  does  not  nor  does  any  count  state  facts  sufficiently  weU 
pleaded,  to  constitute  a  cause  of  action.    Id, 

21.  A  motion  asking  to  have  such  petition  made  definite  should  be  sus- 
tained.   Id, 

22.  On  demurrer  to  such  petition  the  facts  are  not  to  be  taken  as  true  unless 
they  are  well  pleaded.    Id. 

PRACTICE. 

1 .  If  the  plaintiff  makes  out  a  case  upon  which  he  can  go  to  the  jury,  the 
court  has  no  right  after  the  defence  is  in,  to  assume  it  to  be  true,  and  require 
the  jury  to  find  for  the  defendant.     Woods  v.  Atlantic  Mutual  Ins,  Co,,  47. 

2.  An  endorser  of  the  writ  of  a  non-resident  is  not  released  by  the  plaintiff 
becoming  a  resident  of  the  state.     Heywood  v.  Benton,  54. 

3.  A  return  of  non  est  inventus,  procured  by  the  defendant  in  bad  faith,  is 
not  such  a  retum  as  will  fix  the  endorser.    Id, 

4.  Where  a  party  under  the  Code  of  Maryland  elects  to  be  tried  by  the 
court  instead  of  by  a  jury,  nnless  he  is  determined  to  be  guilty  or  not  guilty, 
there  can  be  no  judgment  either  of  conviction  or  acquittal.  League  v.  State, 
196. 

5.  Where  the  court  fail  to  agree  the  prisoner  is  in  the  same  position  as  if 
there  had  been  no  trial,  and  a  re-trial  must  be  had.     Id, 

6.  The  section  of  the  Maryland  Code  giving  the  clerk  of  a  court  the  right 
to  satisfy  a  judgment  upon  the  order  in  writing  of  the  plaintiff  or  his  attorney, 
was  not  designed  to  affect  the  question  of  the  attorney's  authority  to  give  the 
order.     B,  ^  0.  R.  /?.  Co.  v.  Fitzpatrick,  257. 

7.  A  variance  between  the  statements  of  the  bill  and  the  proof,  if  not  of 
such  a  character  as  to  operate  as  a  surprise  to  the  defendants,  and  the  defend- 
ants do  not  appear  to  be  thereby  injured,  should  generally  be  held  to  be  im- 
material.    Offutt  V.  Scott,  575. 

8.  In  a  feigned  issue  the  facts  are  expressly  for  the  jury,  and  questions  of 
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law  should  be  submitted  to  the  conrt  on  application  for  judgment  on  the  rer- 
dict.     McKinley  v.  Lamby  597. 

9.  A  material  fact  in  a  suit  either  at  law  or  in  equity  cannot  be  put  in  issue 
by  a  notice  that  it  will  be  contest^  at  the  trial ;  it  must  be  regalarly  pleaded. 
Hudson  V.  Bingham,  637. 

10.  The  counsel  of  a  prisoner  cannot  assail  the  charge  of  the  conrt  upon 
the  trial  when  he  has  not  excepted  to  it.     Fralich  v.  The  People^  659. 

11.  Upon  a  writ  of  error  the  court  has  no  power  to  hear  amotion  for  a  new 
trial.     Id, 

12.  Such  a  motion  must  be  in  the  Oyer  and  Terminer.     Id. 

13.  Where  the  defendant  dies  after  verdict  while  the  case  is  before  the 
bench  on  exceptions,  judgment  may  be  entered  nunc  pro  tunc.  Blaisddl  v. 
Harrig,  662. 

14.  Instructions  which  cover  the  whole  case  should  be  so  framed  as  to  meet 
the  points  raised  by  the  evidence  and  pleadings  on  both  sides.  Fitzgerald  v. 
Hatfwardy  771. 

15.  The  statutes  of  Missouri,  authorizing  the  conrts  to  refer  issues  of  fact 
to  a  referee  in  certain  cases,  are  directory  only  and  not  mandatory.     Id, 

16.  When  the  charter  of  a  city  authorizes  suits  to  be  commenced  against 
it  by  the  service  of  process  upon  the  mayor,  the  courts  of  the  United  States 
are  bound  since  the  Act  of  Congress  of  June  1st  1872,  to  conlorm  to  the  same 
manner  of  service.     Perkins  v.  Citt/  of  Watertown^  777. 

17.  State  laws  when  adopted  by  Congress  become  obligatory  on  the  Federal 
courts.     Id, 

18.  Service  on  the  mayor  elect  before  acceptance  (r  qualification,  is  not 
a  service  on  the  mayor  of  the  city.     Id. 

19.  Where  there  is  no  mayor  nor  acting  mayor,  service  on  the  city  clerk 
and  city  treasurer  is  not  sufficient.    Id. 

20.  Courts  must  administer  the  law  as  they  find  it,  and  not  supply  defects 
in  legislation  when  a  difficult  or  hard  case  presents  itself.     Id. 

PROCESS.     See  Office  and  Officer,  12, 

RAILROAD.     See  CoRPORATXoy,  9  ;  Neolioence,  1 ;  Passekobr,  1. 

1.  A  railway  company  must  exercise  ordinary  care  and  diligence  in  run- 
ning their  trains  over  a  public  street,  either  in  law  or  in  fact,  with  reference 
to  all  persons  rightfully  on  the  street.     K.  P,  R.  W.  Co.  v.  Pointer,  63. 

2.  In  an  action  against  a  railway  company  plaintiff  may  show  the  nature 
and  extent  of  his  injuries,  his  sufferings,  the  length  of  time  he  was  disabled, 
the  value  of  his  time,  and  his  expenses  in  being  cured,  and  the  effect  his  in- 
juries will  have  upon  him  in  the  future.     Jd, 

3.  The  prospective  effect  may  be  shown  by  the  opinion  of  a  surgeon.     Id. 

4.  Plaintiff  cannot  prove  his  pecuniary  or  social  condition  so  as  to  enhance 
the  damages.    Id. 

5.  The  servants  of  a  railroad  company  may  remove  a  passenger  who- refuses 
to  pay  his  fare.     Chicago  R.  I.  ^  P.  R.  R.  Co.  v.  Herring,  196. 

6.  If  the  passenger  offers  a  paper  as  a  pass  it  is  his  duty  on  being  informed 
that  it  is  not  a  pass,  to  pay  his  fare  or  leave  the  train  at  the  first  station.    Id. 

7.  If  the  servants  of  the  company  use  more  force  than  is  necessary  to  re- 
move a  passenger  the  company  are  liable.     Id, 

8.  If  the  passenger  is  wilfully  and  negligently  injured,  the  jury  may  give 
exemplary  damages,  and  an  instruction  to  do  so  is  not  error.     Id. 

9.  Railroad  companies  are  incorporated  by  authority  of  law,  not  for  the 
promotion  of  mere  private  ends,  but  in  view  of  the  public  good  thev  subserve. 
Marsh  V.  F.  P.  ^  N.  W.  Railway  Co.,  390. 

10.  The  specific  execution  of  a  contract  in  equity,  is  a  matter  not  of  abso- 
lute right,  but  of  sound  discretion  in  the  court,  anil  in  deciding  whether  spe- 
cific performance  should  be  enforced  against  a  railway  company,  regard  roust 
be  had  to  the  interests  of  the  public.     Id. 

1 1 .  The  location  of  the  depot  has  much  to  do  with  the  accommodation  of  the 
public,  and  a  conrt  of  equity  mhU  not  compel  a  railroad  company  to  perma- 
nently locate  its  depot  at  a  particular  spot,  in  order  to  subserve  the  private 
advantage  of  an  individual.     Id. 
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12.  A  railroad  coropanj  mast  fence  when  the  streets  of  a  town  terminate 
at  its  track,  and  if  it  does  not,  it  is  liable  for  injury  to  cattle,  without  regard 
to  the  negligence  of  the  owner.     T,  W.  ff  W,  Baflwajf  Co.  r.  Carg,  534. 

13.  Where  animals  escape  from  their  pasture,  through  defect  of  fences, 
which  it  is  the  duty  of  a  railway  company  to  maintain,  and  thereafter  come 
npon  the  track  and  are  killed  by  a  passing  train,  the  company  will  he  held 
responsible  to  the  owner.     Gilman  t.  Railroad  Co.j  555. 

14.  And  the  fact  that  the  animals,  after  their  first  escape,  wandered  orer 
other  interrenini;  land  of  their  owner,  and  finally  came  upon  the  track  across 
the  land  of  another  landowne^,  and  by  reason  of  there  being  no  fence  between 
the  track  and  the  river,  which  the  company  had  omitted  to  build,  by  reason 
of  a  contract  to  that  effect  with  the  owner  of  the  land,  will  not  excuse  the 
company.  The  loss  is  sufficiently  the  natural  result  of  the  defendant's  negli- 
gence, in  omitting  to  build  a  proper  fence  upon  plaintiff's  land,  to  render  the 
defendant  responsible.     Id. ' 

15.  It  is  the  djity  of  railroad  companies  to  use  upon  their  trains  all  im- 
provements in  machinery,  or  in  construction  of  cars  commonly  used  by  other 
companies,  and  failure  to  do  so  is  negligence  for  which  they  are  liable.  Com- 
telio  V.  S,  ^  B.  Railroad  Co.,  666. 

16.  If  they  are  obliged  to  have  some  brake,  the  public  safety  requires  that 
it  should  be  the  best  in  use.     Id. 

17.  Railroad  companies  must  run  at  such  a  moderate  rate  of  speed  through 
cities  that  by  the  use  of  brakes  the  train  may  be  speedily  stopped.     Id, 

18.  It  is  erroneous  to  charge  the  jury  that  a  child  who  is  sui  juris  is  bound 
to  exercise  the  same  degree  of  caution  in  crossing  a  track  as  an  adult.     Id. 

19.  In  an  action  against  a  railroad  company  by  an  administrator  of  one  of 
its  employees,  the  sole  question  is,  was  the  defendant  guilty  of  negligence  in 
employing  an  incompetent  person  as  conductor  on  the  train  on  which  the  de- 
cedent was  killed.     Haskin,  AdmW,  r.  iV.  Y.  C.  R,  R.  Co,,  666. 

20.  Raising  to  the  post  of  conductor  a  person  who  has  served  seven  years 
in  the  inferior  station  of  car-coupler,  is  not  of  itself  proof  of  negligence. 
Id, 

21.  It  being  impossible  for  a  company  to  move  its  trains  when  being  made 
up  according  to  a  time-table,  the  omission  to  provide  regulations  for  such 
movements  is  not  negligence.     Jd, 

22.  One  who  enters  into  the  employ  of  a  company  with  full  knowledge  that 
no  provision  has  been  made  for  protecting  its  servants,  has  no  claim  to  recover 
damages  for  injuries  resulting  from  the  want  of  such  provisions.     Id, 

23.  A  railroad  company  is  responsible  for  injury  done  by  fire  under  the 
■Code  of  Maryland,  whether  the  same  is  caused  by  sparks  or  by  coals  thrown 
from  the  engine  by  its  employees.     B,  fr  0,  R.  R,  Co,  v.  Dorsey,  735. 

24.  It  is  the  duty  of  a  street  railway  company  to  provide  vehicles  which 
insure  security  to  their  passengers,  and  not  to  suffer  them  to  occupy  unsafe 
places  upon  such  vehicles.     East  Saginaw  St,  Railway  v.  Bohn,  745. 

25.  If  this  duty  is  neglected  and  a  passenger  is  injured,  he  cannot  recover 
damages  of  the  company  if  his  own  neglect  of  the  duty  of  self-preservation 
contributed  to  the  injury.     Id, 

26.  But  duty  can  only  be  predicated  of  one  who  has  capacity  to  under- 
stand and  ability  to  perform  it-  Therefore,  a  child  not  of  an  age  or  discretion 
to  understand  the  danger  in  riding  upon  the  front  platform  of  a  street  ear, 
cannot  be  charged  with  negligence  in  so  doing.     Id. 

27.  Parents  have  a  right  to  assume  that  street  railway  companies  furnish 
conveyances  which  are  reasonably  safe.,  and  have  regulations  which  preclude 
persons  riding  in  unsafe  places  upon  them.  They  cannot,  therefore,  be 
charged  with  negligence  in  permitting  their  children  to  ride  on  the  street  cars 
without  escort  if  the  company  consent  so  to  receive  them.     Id. 

28.  While  a  street  railway  company  would  not  be  liable  to  a  person  of 
suitable  discretion  who,  being  warned  of  the  danger  in  riding  upon  the  front 
platform  of  the  car,  should  persist  in  doing  so,  yet  in  the  case  of  a  person 
lacking  such  discretion,  and  to  whom  consequently  negligence  could  not  be 
imputed,  it  would  be  the  duty  of  the  company  not  to  stop  with  a  warning,  but 
to  compel  such  person  to  occupy  the  proper  place  in  the  car.     Id, 
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29.  A  child  fonr  and  a  half  years  of  afje  took  a  street  car  with  his  brother 
ciirht  years  oliler,  and  both  sat  down  on  the  front  platform  with  their  feet  on 
the  step.  The  conductor  took  the  fare  and  says  he  told  the  boys  to  go  into  the 
cnr ;  but  this  was  denied.  There  was  no  other  interference  with  their 
ridinjj  there.  The  younger  boy  in  some  way  not  explained  got  off  the  car 
when  in  motion,  and  was  run  over.     Held: 

1.  That  the  parent  was  not  guilty  of  negligence  in  permitting  the  children 
to  take  the  oars  alone. 

2.  That  negligence  was  not  imputable  to  the  younger  boy. 

3.  That  it  was  not  imputable  to  the  older  boy  unless  he  was  of  an  age  and 
di-icretion  to  understand  the  danger,  and  also  the  difficulty  of  protecting  both 
him«ielf  and  his  brother  against  it. 

4.  That  negligence  was  imputable  to  the  railway  company  in  permitting 
the  boys  thus  to  ride.     Raxt  Saginaw  St.  Railway  v.  Bohn,  745. 

REAL  ESTATE.     See  Corporation,  5  ;  Partnership,  19,  22. 

1 .  Assertion  of  title  by  the  possessor  of  land  is  an  im'portant  circumstance 
indicating  adverse  possession  and  ouster  of  tlie  real  owner,  and  the  absence 
of  such  assertion  may  be  an  important  circumstance  indicating  that  the  pos- 
80<«sion  is  not  adverse.  But  the  question  of  ouster  must  depend  upon  all  the 
circumstances  of  the  case,  and  it  is  not  essential  that  the  possessor  should 
hold  the  land  claiming  it  as  his  own.  Such  claim  of  ownership  is  not,  as 
matter  of  law,  an  indispensable  element  of  adverse  possession.  Johnson  v. 
Gorham,  271. 

2.  Where  one  has  the  right  to  use  land  for  certain  purposes  his  occupation 
mu^t  be  presumed  primd  facie  to  be  in  accordance  with  his  legal  right.  Mowe 
v.  SlevenSf  666. 

RECEIPT.     See  Estoppel,  5.    Evidence,  26. 

1.  A  receipt  for  money  though  stated  to  be  in  full,  may  be  contradicted  by 
parol  evidence.     Howard  et  al,  v.  Norton^  667. 

2.  A  receipt  for  the  note  of  a  third  person  is  explainable,  unless  it  is  stated 
that  it  is  in  full  payment  of  the  debt  on  which  it  is  to  be  applied,  when  it  will 
be  considered  as  an  accord  and  satisfaction.    Id, 

RECEIVER.     See  Bank  and  Banker,  4. 

1.  No  action  lies  by  a  receiver  against  the  assignee  under  an  assignment 
for  benefit  of  creditors,  for  failure  to  perform  his  duty.  La  FoUett  v.  Akin, 
406. 

2.  The  fact  that  a  receiver  has  been  discharged  is  no  answer  to  a  motion 
for  leave  to  bring  an  action  against  him  for  property  which  he  sold  after  notice 
of  plaintiff's  claims.     Miller  v.  Loeb,  599. 

3.  Where  after  suit  brought  by  the  attorneys  of  a  bank  on  a  mortgage,  a 
receiver  of  the  bank  is  appointed,  the  attorneys  have  no  right  of  set-off  against 
the  proceeds  for  their  services.  The  Bowling  Green  Savings  Bank  v.  Todd 
et  «/.,  599. 

RECORD.     See  Deed,  3,  7  ;  Evidence,  1,  41. 

1.  The  clerk  of  a  court  has  e^  officio  no  right  to  complete,  alter  or  amend 
the  record  of  his  predecessor.     Rockland  Water  Co.  v.  Pillshury^  668. 

2.  If  there  is  a  failure  to  make  a  record  of  a  judgment,  it  must  be  done 
by  petition  to  the  court.     Id, 

3.  Records  of  a  town  which  holds  land  as  a  private  corporation  nnless  ac- 
companied by  possession  are  not  admissible  to  prove  title.  South  Hampton  -. 
Fowler y  669. 

RELEASE.     See  Patment,  5. 

A  voluntary  release  of  an  easement  by  an  administrator  does  not  bind  the 
estate  nor  the  heirs.     Mowe  v.  Stevens,  660. 

REPLEVIN. 

I.  The  plea  of  property  in  a  replevin  suit,  puts  the  plaintiff  on  proof  of 
property  in  himself,  and  any  evidence  tending  to  show  he  is  not  the  owner  is 
legitimate.     Constantine  t.  Foster,  197. 
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2.  Where  the  averment  of  ownership  bj  the  plaintifT  is  trayersed,  he  it  pvl 
on  proof  of  title  against  the  world.     Cotistantine  v.  Foster^  197. 

3.  Under  such  an  issue  the  defendant  may  prove  property  in  a  third  person. 
IL 

4.  Where  the  verdict  is  for  the  plaintiff  and  it  does  not  appear  that  he  hat 
nlrendy  the  possession,  the  judgment  should  be  in  the  alternative,  for  the  pot- 
ses'iion  of  tlie  articles  or  their  value.      Ward  v.  Masltrson^  535. 

5.  Wljore  the  verdict  is  partly  for  the  plaintiff  and  partly  for  the  defend- 
niir,  and  it  docs  not  appear  that  defendant's  possession  has  been  disturbed,  the 
dcCendant  is  entitled  to  no  judgment.     Id, 

6.  Jud};mcnt  cannot  be  entered  for  a  greater  sum  than  is  stated  in  the  pe- 
tition.    liL 

RES  ADJUDICATA.     Sec  Plkadiwo.  15. 

1.  A  judgment  betwc^  the  same  parties  is  not  a  bar,  unless  the  former 
suit  was  identically  for  the  same  cause  of  action.     MUUr  v.  McMantu,  328, 

2.  A  plea  of  a  fonner  recovery,  is  not  sustained  by  the  record  of  a  judg- 
ment on  an  agreement  of  a  different  date.     Id, 

RIPARIAN  OWNER.     See  River,  3. 

1.  Under  United  States  laws  the  title  of  a  riparian  owner  on  a  navigable 
stream  stops  at  the  edtre,  but  he  has  the  right  to  erect  wharves  and  construct  ' 
suitable  landings.      Wisconsin  Imp,  Co.  v.  Lyons,  195. 

2.  Where  it  is  held  that  the  title  of  a  purchaser  extends  to  the  centre  of  a 
stream,  it  is  subject  to  the  public  right  of  navigation.     Id, 

3.  The  public  have  all  rights  on  the  bank  of  a  stream  necessary  to  navigation. 
Id, 

4.  Land  formed  by  alluvion  on  the  bank  of  a  river,  is  divisible  among  the 
riparian  owners.     BatcheJdftr  v.  Keniston,  326. 

5.  Rule  for  appointment  among  the  owners.    la, 

6.  The  owner  of  land  in  Vermont  bordering  on  Lake  Champlain  has  no 
title  below  low-water  mark  except  by  statute,  which  gives  him  the  right  to 
build  a  wharf  or  dock  in  front  of  his  land.  Therefore  this  wharf  was  not 
a  building  on  plaintiff^s  land,  nor  an  accretion  to  it  in  the  legal  sense  ;  it 
was  a  mere  abutting  against  it  by  a  structure  bnilt  outside  of  it.  Autdin  v. 
Rutland  R.  R.  Co.,  415. 

7.  A  riparian  proprietor  on  the  Mississippi,  although  he  be  the  owner  of 
a  saw-mill  thereon,  has  no  right  without  legislative  authority,  to  erect  a  solid 
pier  of  masonry  within  the  navigable  channel  of  the  river,  in  order  to  fasten 
thereto  a  boom  for  the  protection  of  logs  ;  and  such  a  pier  comes  within  the 

egftl  notion  of  a  nuisance.     N.  W.  Packet  Co,  v.  Atlee,  561. 

8.  The  respondent  held  t6  be  in  fault  for  failing  to  keep  such  a  pier  lighted 
at  night,  in  consequence  of  which  the  libellant's  vessel  was  sunk  and  her 
cargo  injured.     Id, 

9.  Extent  of  riparian  rights  on  the  Mississippi  river  considered.     Id. 

RIVER. 

1 .  The  legislature  can  prohibit  the  erection  of  any  dam  or  bridge  over  a  navi- 
gable stream,  which  might  impede  navigation.  Wisconsin  Imp.  Co,  v.  Lyons, 
195. 

2.  By  the  constitution  of  the  state  of  Wisconsin,  and  the  compacts  and  or- 
dmances  between  it  and  the  United  States,  the  Mississippi  river,  the  navigable 
waters  leading  into  it,  and  the  St.  Lawrence  are  declared  to  be  common 
highways,  and  for  ever  free.     Id, 

3.  The  soil  of  the  alvetu  of  a  river  in  which  there  is  no  tide,  belongs  to  the 
riparian  owners  usque  ad  medium  filum  aqua,  Norway  Plains  Co,  v,  Bradley, 
535. 

4.  A  party  complaining  of  encroachment  on  the  alveus  of  a  stream  most 
prove  essential  damage.     Id, 

5.  No  priority  of  use  of  water,  affects  the  right  of  a  riparian  proprietor 
above,  to  a  reasonable  use  of  the  water  by  him.     Id, 

6.  The  rights  of  the  public  for  the  navigation  of  the  Schuylkill  river  are 
tnperior  to  those  of  the  city  of  Philadelphia  nnder  the  Act  of  April  9th  1807. 
City  of  Philadelphia  ▼.  Qilmartin,  790. 
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7.  The  right  of  the  city  to  draw  water  for  pnrposes  of  mannfactnring  is 
subordinate  to  the  right  of  oarigation.    Citi/  of  Philadelphia  v.  Gilmartin,  790. 

SALE. 

1.  Where  the  terms  are  **ca9h  on  delivery,"  the  vendor  may  hold  a  lien 
on  the  property  sold  until  the  price  is  paid.     Jenness  v.  Wendell,  57. 

2;  Where  stock  is  sold  ander  an  agreement  by  vendor  to  take  it  back  and 
return  price  if  requested  and  a  certiHcate  is  delivered,  vendor  may  recover 
price  without  tendering  certificate.     George  v.  Braden^  406. 

3.  Where  a  sale  is  made  by  a  referee  appointed  by  the  court  in  an  action 
to  set  aside  a  deed  fraudulent  as  to  creditors,  no  title  passes  to  the  purchaser, 
'bv  reason  of  total  want  of  power  in  the  court  to  order  sale.  Dawley  v.  Brown, 
6*68. 

4.  On  a  sale  for  cash  the  title  does  not  pass  until  payment  and  no  debt  is 
created  which  can  be  attached.     Paul  v.  Reed^  668. 

£^.  If  anything  remains  to  be  done  by  either  party  to  a  contract  of  sale, 
before  delivery,  the  title  docs  not  pass.     Gihbs  y.  Benjamin,  791. 
6.  The  contract  must  be  executed  to  effect  a  complete  sale.     Id, 

SET-OFF.    See  Attornbt,  1 ;  Brokbr,  8  ;  Partkebship,  23  ;  Rboeitsr,  8 ; 
Vendor  and  Purchaser,  12. 

SHERIFF.     See  Courts,  4. 

1.  If  the  defendant  in  a  bastardy  suit  escapes,  and  judgment  is  recovered 
a^^ainst  the  sheriff  for  the  escape,  he  cannot  be  retaken  and  imprisoned.  Ex 
parte  Voltz,  660. 

2.  Though  a  writ  be  irregular,  if  the  court  has  jurisdiction  it  will  be  a  pro- 
tection to  the  sheriff  serving  it.     Fall  Creek  Coal  Co,  v.  Smith,  735. 

3.  The  sheriff  is  bound  to  serve,  without  inquiring  into  the  regularity  of  the 
writ.     Id, 

4.  If  process  be  inherently  without  efficacy,  it  is  void  as  to  all  persons.   Id, 

SHERIFF'S  SALE.     See  Equitt,  28  ;  Execution,  8. 

SHIPPING.     See  Legal  Tender,  1. 

1.  A  steamship  navigating  a  channel  which  is  not  the  ordinary  one  for 
vessels  of  her  size,  is  bound  to  exercise  more  than  usual  caution.  The  Java, 
118. 

2.  Where  every  precaution  has  been  exercised  she  will  not  be  responsible 
for  a  collision.     Id, 

3.  A  bill  of  lading  silent  as  to  the  place  of  stowage,  imports  that  it  is  to  be 
tinc/er  deck.     The  Delaware,  \2^, 

4.  Parol  evidence  that  it  was  to  be  on  deck  is  inadmissible.     Id, 

5.  The  contract  between  the  ship  and  the  Ripper  is  that  which  is  contained 
in  the  bill  of  lading  delivered  to  the  shipper.     The  Thames,  197. 

6.  By  issuing  a  bill  stipulating  for  a  delivery  of  the  goods  to  order,  the  ship 
is  bound  to  deliver  to  no  one  who  has  not  the  order  of  the  shipper.     Id, 

•  7.  Even  if  the  consignee  or  endorsee  cannot  be  found  the  carrier  has  no 
right  to  deliver  to  a  stranger.     Id, 

8.  The  endorsee  may  libel  a  vessel  for  failure  to  deliver  the  goods  though 
he  is  but  an  agent  or  trustee  of  the  goods.     Id, 

9.  Consignees  must  provide  such  reasonable  dock -room  as  their  business 
ordinarily  requires,  and  for  failure  to  do  so  they  are  liable  to  damages  in  th^ 
nature  of  demurrage,  whether  so  contracted  in  the  bill  of  lading  or  not.  Ful- 
ton V.  Blake,  779. 

10.  A  consignee  who  has  provided  sufficient  dock-room  for  vessels  consigned 
to  him  as  they  usually  arrive,  is  not  at  fault  when  from  causes  over  which  he 
has  no  control  they  all  arrive  together.  He  is  not  obliged  to  procure  other 
docks;  his  vessels  arriving  out  of  the  time  when  they  ought  reasonably  to 
have  been  expected  must  await  their  turn  at  his  docks.     Id. 

11.  By  the  custom  of  the  port  of  Chicago  one  day  is  allowed  the  consignee 
to  provide  a  dock,  and  this  custom,  unless  rendered  unreasonable  by  controlling 
circumstances,  should  be  considered  a  part  of  the  contract.     Id, 

12.  The  Chicago  fire  was  such  an  intervention  of  unforeseen  circumstances 
as  excuse  delay  in  persons  whose  business  facilities  were  disarranged.    Id. 


Digiti 


zed  by  Google 


840  INDEX. 

SLANDER. 

1.  The  plea  of  jastification  in  an  action  of  slander,  not  havinf^  been  re- 
stricted as  to  time,  the  proof  should  not  be.     Stowell  v.  Beagle^  262. 

2.  It  is  improper  to  adroit  evidence  of  a  prior  difficulty  between  the  defend- 
ant and  the  father  of  the  plaintiff,  as  ir  does  not  prove  actual  malice.     Id. 

3.  In  actions  of  slander,  where  the  words  charged  impute  crime,  ami  the 
defendant  pleads  the  truth  in  justification,  he  must  prove  the  actual  offence 
charged — that  is,  he  must  prove  the  same  matters  or  facts  that  would  be  requi- 
site to  convict  the  plaintiff  on  trial  upon  indictment  for  the  crime.  Ellis  ▼. 
Buzzell,  426. 

4.  But  it  is  not  necessary  to  prove  the  facts  to  the  exclasion  of  all  reason- 
able doubt  as  in  criminal  cases.  It  is  sufficient  if  the  defendant  leaves  a  fair 
preponderance  in  the  minds  of  the  jury  in  his  favor  notwithstanding  the 
plaintiff's  evidence  and  the  presumption  of  innocence.     ld» 

SLAVE.     See  Husband  akd  Wife,  1. 

SPECIFIC  PERFORMANCE.     See  Equity,  29  ;   Railroad,    10;   Vshdob 
AND  Purchaser,  9. 

A  vendor  may  obtain  specific  performance  of  a  contract  for  the  sale  of  land, 
although  he  may  be  unable  to  convey  the  full  amount  bargained  for,  provided 
it  is  not  too  considerable  in  amount.     Foley  ▼.  Crow,  729. 

STAMP. 

1 .  The  Acts  of  Congress  requiring  certain  instruments  of  writing  to  be 
stamped  before  being  used  in  evidence,  apply  to  the  use  of  such  instrnments 
in  all  courts,  both  state  and  national.  Chartiers  Turnpike  Co»  v.  Budge^ 
157. 

2.  By  the  Acts  of  Congress,  an  instrument  of  writing  not  properly  stamped 
is  prohibited  from  being  used  as  evidence,  either  in  a  state  or  a  Federal  court. 
Id. 

8.  Such  prohibition,  for  the  purpose  of  enforcing  payment  of  the  tax,  is 
within  the  power  of  Congress,  though  it  indirectly  affects  the  rules  of  evideuce 
in  state  courts.     Id, 

4.  The  power  of  collectors  under  the  Act  of  July  14th  1870,  ti»  post-stamp 
instrnments  and  remit  the  penalties, 'applies  to  notes  issued  before  the  act  as 
well  as  those  issued  subsequently.     Pugh  v.  McCormick,  198. 

5.  An  endorsement  of  a  note  need  not  be  stamped.     Id. 

6.  Nor  a  waiver  by  an  endorsee  of  demand  of  payment  and  notice  of  dis- 
honor.    Id. 

ATUTES.     See  Insurance,  7  ;  Practice,  15. 

1.  It  is  the  duty  of  courts  in  interpreting  statutes  to  ascertain  the  natural 
and  probable  intent  of  the  legislature,  if  the  words  are  free  fr^m  airbipuity, 
by  giving  them  their  natural'  import,  and  where  their  meaning  is  doubtful, 
to  look  at  extrinsic  circumstances.     The  People  v.  Sdioonniaker,  64. 

2.  The  word  <' residents  "  in  a  statute  ordinarily  means  an  individual  and 
not  a  corporation.     Id. 

3.  Inchoate  rights  derived  under  a  statute  are  lost  by  its  repeal.  Richard- 
son V.  Pulver,  126.   . 

4.  Statutes  are  generally  to  be  construed  so  as  not  to  include  the  state  or 
affect  its  rights  unless  it  is  specially  named,  or  it  is  clear  that  it  was  intended 
to  be  included.     Slate  of  iMissouri  v.  Abernathy,  251. 

5.  Although  the  general  rule  in  the  construction  of  statutes,  in  cases  where 
the  state  is  a  party  to  the  suit,  is  as  above  stated,  yet  under  the  Homestead 
Act  of  Missouri  exempting  certain  property  from  execution,  a  homestead  ac- 
quired before  the  right  of  action  accrued  to  the  state,  and  not  exceeding  the 
statutory  exemption,  is  exempt  from  execution  issued  in  favor  of  the  state, 
it  being  included  by  implication  in  the  act,  and  the  intention  so  to  include 
the  state,  being  apparent  from  analogous  legislation.     Id, 

6.  Retrospective  statutes  unless  they  impair  the  obligation  of  contracts  are 
not  forbidden  by  the  Constitution.  The  People^  ex  rel.  Pitts,  v.  Supervisors  of 
Ulster,  263. 

7.  Remedial  statutes  are  retrospective  provided  they  do  not  disturb  absolute 
vested  rights.    Id, 
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8.  The  Act  of  1871,  relating  to  the  supervisors  of  any  county  in  New 
York,  was  prospective  only.  The  People^  «x  rd.  Pitts y  v.  Superviwrs  of  Ulster, 
263. 

9.  Remedial  statutes  which  do  not  impair  contracts  nor  disturb  absolute 
vested  rights,  may  be  retroactive  in  their  effect  without  being  unconstitutional. 
Fn  re  Kirkland,  Chase  ^  Co.,  300. 

10.  An  act  regulating  the  disposal  of  a  part  of  the  public  funds  of  the 
state,  previously  regulated  by  general  laws,  is  a  puhlic  act,  of  which  the  courts 
will  take  judicial  notice.     Slate  ex  rel,  Voiyht  v.  Jloejlinfjer,  469. 

U.  An  act  repealing  a  public  or  general  law  is  also  a  public  or  general 
law.     Id, 

1 2.  Whatever  is  given  by  statute  may  be  taken  away  by  statute,  except 
vested  rights  acquired  under  it.     Id, 

13.  Section  I.  of  Gen.  Stat.  998  of  Kansas  preserves  all  rights  and  remedies 
under  a  repealed  statute  when  the  repealing'  statute  is  silent  on  the  subject. 
Uoiffe  V.  State  of  Kansas^  595. 

STOCK.     See  Equity,  3,  9  ;  Will,  1. 

STOCKHOLDEB.     See  Corporation,  4,  10,  22,  25. 

In  a  manufacturing  company,  knowing  that  the  capital  stock  has  not  been 
wholly  subscribed,  and  who  is  privy  to  the  contracting  of  a  debt,  is  individu- 
ally liable.    Hager  v.  Cleveland^  188. 

STREAM.     See  Streets,  6. 

1.  Where  lots  are  sold  on  streets  terminating  upon  a  navigable  stream,  the 
streets  will  be  considered  as  dedicated  to  the  public  down  to  low-water  mark, 
unless  there  is  an  express  reservation  of  the  flats.     Stetson  v.  Bangor,  668. 

2.  The  conversion  of  a  way  dedicated  to  the  use  of  purchasers  of  lots  ad- 
joining a  public  way,  docs  not  authorize  the  award  of  more  than  nominal 
damages.     Id 

STREETS.    See  Estoppel,  11  ;  Hiquwat,  9,  12  ;  Injunctiok,  6  ;  Municipal 
Corporation,  2;  Stream,  1. 

1.  Where  contracts  for  paving  city  streets  are  required  by  law  to  be  let  to 
the  lowest  bidder,  the  purpose  is  to  secure  such  competition  as  the  nature  of 
the  case  will  admit ;  and  something  is  necessarily  lef^  to  the  discretion  of  the 
city  council  in  determining  what  course  will  best  accomplish  that  end.  Mag 
V.  Citg  of  Detroit,  149. 

2.  it  is  not  illegal  under  such  a  law  to  call  for  proposals  for  the  putting 
down  of  the  various  kinds  of  wood  and  stone  pavement,  thus  putting  them  in 
competition  with  each  other  ;  and  then  when  the  proposals  are  in,  select  for 
putting  down  the  kind  for  which  the  most  satisfactory  bids,  all  things  con- 
sidered, are  received.     Id, 

3.  But  when  the  kind  is  thus  selected  the  lowest  bidder  therefor  has  an 
absolute  right  to  a  contract.     Id. 

4.  A  city  has  full  control  over  the  grade  of  its  streets.  Citg  of  Aurora  v. 
Reed,  194. 

5.  But  it  cannot  exercise  that  dominion  to  the  injury  of  another's  property 
in  a  way  that  would  render  an  individual  liable  in  damages,  without  becoming 
itself  responsible.     Id. 

5.  If  in  fixing  the  grade  it  turns  a  stream  of  water  on  the  property  of  a 
citizen  it  is  liable  in  damages.     Id, 

7.  It  is  no  defence  that  the  citizen  might  have  dry  ditches,  he  was  under  no 
legal  obligation  to  do  so,  and  the  city  was.     Id, 

8.  An  act  of  the  legislature  granting  to  a  passenger  railroad  company  the 
right  to  extend  its  tracks  over  certain  additional  streets  in  the  city  of  New 
York,  provided  for  compensation  to  the  city  for  *'  the  value  of  the  rights  and 
privileges  granted.'*  The  commissioners  reported  that  the  company  should 
pay  annually  2}  per  cent,  of  the  gross  receipts  for  travel  on  the  new  tracks, 
which  being  calculated  by  the  proportion  such  new  tracks  bore  in  length  to  the 
whole  line  was  fixed  at  33-lOOths  of  1  per  cent,  on  the  whole  gross  receipts 
for  travel.     In  re  Second  Avenue  Railroad,  448. 

9.  The  nature  of  property  in  streets,  the  nature  and  value  of  the  franchise 
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STREETS. 

conferred  on  a  passenger  railroad  by  allowing  it  to  lay  tracks  in  streets,  and 
the  principles  by  which  the  value  of  such  franchise  may  be  determined,  dis- 
cussed.    In  re  Second  Avenue  Rnilroady  448. 

SUBROGATION.     See  Bahk  and  Bankbb,  8  ;  Mortoagb,  S. 

SUMMONS.     See  Amendment,  3  ;  Praoticb,  16. 

SUNDAY.     See  Estoppbl,  9. 

In  an  action  Against  a  c«rrier  to  recover  damages  for  injuries  happening  to 
a  passenger,  it  is  no  defence  that  the  acci<lent  occurred  on  Sunday.  Carroll 
V.  Slaten  Js/anci  R.  /?.  Co.,  668. 

SURETY.     See  Husband  and  Wifb,  14  ;  Usubt,  2. 

1.  False  and  fraudulent  representations  made  to  the  surety  at  the  time  of 
the  execution  of  a  bond  of  indemnity,  constitute  a  good  defence  to  an  action 
against  the  surety.     FisMmm  v.  Jones,  535. 

2.  A  surety  who  has  been  discharged  by  an  extension  of  time,  given  with- 
out his  knowledge,  does  not  become  liable  by  accepting  an  indemnity  against 
his  liability,  nor  by  afterwards  surrendering  such  indemnity.  Rittenhouse  v. 
Kemp,  600. 

3.  The  failure  of  the  selectmen  to  examine  the  accounts  of  a  town  treasu- 
nrer  as  directed  by  the  statutes  of  Maine,  will  not  affect  the  liability  of  the 
sureties  on  his  bond.     Farmingfon  v.  Stanley,  669. 

4.  Nor  will  the  surety  be  released,  if  failing  to  detect  an  error,  the  select- 
men certify  his  account  as  correct.     Id, 

5.  A  surety  who  has  been  ilischarged  by  failure  to  pursue  the  principal, 
and  afterwards  makes  a  promise  to  pay,  upon  obtaining  certain  money,  onlj 
becomes  liable  upon  fulfilment  of  condition.     Funk  v.  Franher^fietd,  735. 

6.  **  I  hereby  become  security  of  C.  for  the  fulfilment  of  the  within  obliga- 
tion,'' is  an  original  undertaking,  and  the  party  making  it  may  be  held  with- 
out proving  diligence  in  pursuing  C.     Ashton  v.  Bayard,  792. 

7.  The  dictum  that  the  contract  stated  in  Gilbert  v.  Henck,  6  Casey  205, 
was  a  guaranty,  overruled.    Id, 

TAXATION. 

1.  A  tax  deed  which  does  not  show  that  the  land  was  sold  for  delinqnenl 
taxes  is  void  upon  its  face.     Hubbard  v.  Johnson,  1 26. 

2.  The  legislature  of  the  state  has  no  power  to  pass  a  law  anthorizing  a 
town  to  raise  money  either  by  taxation  or  issuing  its  bonds,  and  loan  the  same 
to  private  parties,  to  enable  them  to  erect  mills  and  manufactories  in  such 
town,  thereby  to  increase  its  wealth  and  business,  as  well  as  the  accommoda- 
tion of  its  inhabitante.  .  Such  an  object  is  entirely  a  private  one,  and  in  no 
sense  entitled  to  be  called  a  public  use  of  such  a  character  as  to  justify  the 
imposition  of  taxes  upon  the  inhabitants  and  property  of  a  town  by  the  vote 
of  the  majority  of  such  town.     Allen  v.  Inhabitants  of  Jay,  481. 

3.  The  minority  of  the  inhabitants  in  such  case  may  lawfully  demand  for 
their  protection,  the  interposition  of  this  court  by  way  of  injunction.     Id, 

4.  Under  the  Statute  of  1869  of  New  Hampshire  all  deposits  and  accumu- 
lations in  savings  banks,  are  to  be  taxed.  Rockingham  Ten  Cents  Saving  Bank 
V.  Portsmouth,  535. 

5.  lieal  estate  purchased  with  the  accumulations  and  deposits  is  not  subject 
to  taxation  as  real  estate,  where  it  is  located.     Id, 

6.  It  is  a  fundamental  principle,  that  the  same  property  shall  not  be  liable 
to  a  double  tax  in  the  hands  of  the  same  party.     Id. 

TENANT  IN  COMMON.     See  Pabtnbbshif,  7. 

1.  A  tenant  in  common  wrongfully  excluded  by  his  co-tenant  from  pos- 
session of  the  common  property  may  ordinarily  maintain  ejectment  for  his 
interest.     AuMin  v.  Rutland  R,  R.  Co.,  415. 

2.  One  moiety  of  land  was  held  by  a  railroad  company  in  fee  and  the  other 
moiety  by  a  tenant  for  life.  The  railroad  company  acquired  the  life  estate 
and  then  built  its  road  over  the  land.  Af^er  the  expiration  of  the  life  estate 
the  remainder-man  brought  ejectment  to  recover  possession  of  the  land  jointly 
with  the  company.     Held,  that  the  action  would  not  lie.     Id, 
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3.  The  building  of  the  road  by  the  company  while  it  had  the  excloBive  right 
of  possession  was  a  lawful  use  of  its  own  property  and  could  not  be  changed 
into  an  unlawful  ouster  of  the  plaintiflT  by  his  subsequently  accrued  right  of 
joint  possession.  The  circumstances  of  such  a  case  take  it  out  of  the  ordinary 
rule,  and  the  plaintiff  is  remitted  to  his  statutory  remedy  for  damages.  Austin 
▼.  Rutland  R,  R,  Co.,  415. 

4.  The  lot  was  on  the  shore  of  Lake  Champlain.  During  the  time  of  the 
railroad  company^s  exclusive  possession  it  built  a  wharf  out  into  the  lake 
beyond  low-water  mark.  Ileldf  that  plaintiffs  had  no  right  or  interest  in  this 
wharf,  and  it  must  be  excluded  in  assessing  the  value  of  their  estate  in  the 
lot.     Id. 

TENDER.     See  Brokkh,  7  ;  Costs,  6. 

1 .  By  the  strict  rules  of  law  a  tender  of  performance,  as  incident  to  the 
legal  duty  to  perform,  could  not  anciently  be  made  af>er  the  day  fixed  for  per- 
formance and  before  suit  brought.     StudweU  v.  Cooke,  223. 

2.  A  different  rule  was  adopted  early  in  this  state,  Tracifv.  Strong, '2  Conn. 
659,  and  a  tender  may  be  made  here  at  any  time  after  the  breach,  and  before 
the  commencement  of  the  action.     Id, 

TICKET.     See  Passbnoeh,  1,  2. 

TIME.     See  Trust  and  Taustbb,  25  ;  Vendor  and  Purchaser,  15. 

1.  Where  a  contract  is  to  be  performed  on  a  certain  day,  an  unqualified  re- 
fusal of  performance,  during  any  part  of  that  day,  is  a  breach,  and  the  other 
party  may  recover  his  damages.     Aiountjoy  y.  Metzger,  442. 

2.  Suit  for  the  breach,  commenced  on  the  same  day  but  after  the  refusal  to 
perform,  is  not  premature.     Id, 

3.  In  a  contract  which  stipulates  that  certain  work  is  to  be  performed  within 
a  fixed  time,  a  refusal  to  comply  with  the  terms  to  be  deeme<l  an  abandonment 
and  forfeiture  of  all  rights  under  it,  the  time  is  of  the  essence  of  the  contract. 
Fitzgerald  V,  Hayward,  111. 

4.  On  a  failure  to  comply  with  the  terms,  the  party  damnified  has  a  right  to 
employ  others  to  perform  the  work,  and  will  not  be  held  responsible  for  the 
profit  the  contractor  might  have  made.     Id. 

TITLE.     See  Confederate  States,  8  ;  Estoppel,  2;  Town,  1. 

1.  A  complaint  under  29th  sec.  of  chap.  141  of  Statutes  of  Wisconsin,  to 
remove  cloud  upon  title,  should  state  facts  showing  invalidity  of  defendant's 
claim,  and  plaintiff's  liability  to  injury.      Wah  v.  Grosvenory  471. 

2.  The  action  cannot  be  maintained  except  by  one  in  actual  and  visible  pos- 
session of  the  premises.     Id, 

3.  An  averment  that  plaintiff  is  the  owner  in  fee  simple  and  in  possession 
is  sufficient.     Id. 

TOWN.     See  Constitutional  Law,  10;  Hiohwat,  5,  13. 

1.  The  charter  of  incorporation  of  a  town  gives  no  title  to  the  land  in  the 
town  to  the  municipal  body.     South  Hampton  v.  Fowler^  669. 

2.  Votes  of  a  town  in  possession  of  land,  showing  a  claim  of  title  are  ad- 
missible, but  where  there  is  no  evidence  of  possession  they  are  not.     Id. 

TRESPASS.     See  Equitt,  21. 

1.  In  an  action  of  trespass  for  an  alleged  injury  to  the  plaintifTs  wall  by 
inserting  joists  into  it,  evidence  by  the  defendant  that  the  wall  was  so  used 
by  him  in  the  erection  of  an  adjoining  building  under  an  express  parol  agree- 
ment with  the  plaintiff,  is  not  admissible  under  the  general  issue  plea,  in  bar 
of  the  action,  but  is  admissible  in  mitigation  of  damages.  Hamilton  v.  Win- 
dolf,  206. 

2.  Parol  proof  of  a  license  specially  pleaded  to  an  action  of  trespass,  is 
admissible  in  bar  of  the  right  to  recover.     Id. 

3.  An  abuse  of  authority  given  by  law  makes  a  party  a  trespasser  ab  initio. 
Sterling  v.  Warden,  669. 

4.  In  trespass  on  real  estate  an  averment  of  consequential  injury  to  personal 
property,  is  only  matter  of  agjrravation.     Loeh  v.  Mathis,  670. 

5.  A  bill  of  particulars  reading  I.  B.  to  L.  T.  S.  to  timber  taken  from  the 
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S.  W.  8,  T.  1 2,  R.  22,  discloses  an  action  on  an  accoant,  and  not  one  for 
trespass  on  real  estate.  .  Bernestine  t.  Smith,  726. 

6.  Will  not  lie  by  yendeo  for  the  asportation  and  conirersion  of  property 
not  in  the  possession  of  the  vendor  at  the  time  of  the  sale.  Wilson  y.  Wil- 
son,  736. 

TROVER.     See  Attachmbwt,  3. 

1.  Defendant  cannot  prove  in  mitigation  of  damages  that  plaintiff  has  re- 
gained possession  of  property.     Spraguer.  McKimie^  126. 

2.  Plaintiff  is  entitled  to  recover  the  actual  damages  he  has  sustained  in 
being  deprived  of  the  property.     Id, 

3.  In  trover  by  the  payor  of  a  note  for  $35  against  the  payee,  a  judgment 
for  the  plaintiff  for  one  cent  damages,  does  not  entitle  the  payee  to  enforce 
the  collection  of  the  note.     Dearth  v.  Spencer,  670. 

4.  Where  stage  horses  are  delivered  to  a  person  to  be  kept  at  an  agreed 
price,  there  is  an  implied  agreement  to  redeliver  them  for  use,  and  a  refusal 
so  to  do  is  a  tort,  and  conversion  of  the  horses.     Hudson  v.  Nute,  736.      ' 

5.  A  party  who  has  furnished  the  wheels  and  axles  to  a  stage  coach,  for 
one  who  bought  it  upon  condition  that  it  should  remain  the  vendor's  until 
paid  for,  may  nererfheless  maintain  trover  for  them  against  a  subsequent 
purchaser  of  the  coach.     Clark  v.   Wellx,  736. 

6.  Plaintiff  sold  defendant  a  wagon  for  $120,  to  be  his  until  paid  for,  the 
wagon  was  subsequently  atolen,  while  $60  remained  unpaid,  in  trover  the  de- 
fendant is  liable  for  full  value  of  wagon  and  cannot  discharge  himself  by 
showing  loss  without  his  fault.     Duncan  v.  Stone,  792. 

TRUST  AND  TRUSTEE.     See  Bailment,  2  ;  Mortoaob,  44. 

1.  It  is  not  so  much  the  terms  used,  as  the  object  to  be  effected,  which  de- 
termines whether  an  estate  is  a  trust  or  an  executed  use.  Hawkins  v.  Chap- 
man, 57. 

2.  A  trust  unaccompanied  with  a  beneficial  interest  descends  to  the  heir  at 
common  law.     Id. 

3.  No  trust  concerning  real  estate  can  be  created  in  Kansas  unless  by 
writing.     Knnggsy.  Mast  in,  127. 

4.  A  cestui  que  trust  is  entitled  to  have  the  interest  on  the  fund  paid  yearly, 
without  deduction  for  commissions  until  they  are  settled  by  the  court.  Lathrop 
V.  Sntalley,  198. 

5.  A  trustee  who  uses  the  trust  fund  in  his  business  must  seek  the  cestui 
que  trust  to  pay  the  interest.     Id. 

6.  A  trustee  who  violates  the  trust  is  not  entitled  to  commission.     Id. 

7.  A  trustee  who  retains  the  interest  must  pay  on  it  from  the  day  it  was 
due.     Jd, 

8.  A  trustee  will  not  be  removed  for  every  violation  of  duty,  but  if  he  acts 
in  bad  faith  he  should  \>c.     Id. 

9.  Vexatious  and  troublesome  conduct  is  good  ground  for  removing  a 
trustee.     Id. 

10.  The  trust  fnnd  should  be  invested  in  bond  and  mortgage  at  the  highest 
rate  of  interest  allowed  by  law,  and  free  of  taxes,  if  such  exemption  exists. 
Id. 

1 1 .  Where  an  insolve;it  advances  money  to  his  wife  or  her  father,  they  being 
ignorant  of  his  insolvency,  and  upon  learning  it  pay  back  in  full,  there  is  no 
trust  created  for  creditors  in  the  profits  accrued  from  the  advance.  Wheeler 
V.  Kirtland,  320. 

12.  A  trust  results  by  operation  of  law  where  one  purchases  land  and  takes 
the  conveyance  in  the  name  of  another.     Id. 

13.  If  title  be  taken  in  the  name  of  a  wife  or  child  it  will  beheld  an  ad- 
vancement or  settlement  and  no  trust  will  result.     Id.    . 

14.  But  if  it  is  done  to  defraud  or  delay  creditors,  the  land  will  be  liable  to 
his  debts.     Id, 

15.  Where  the  party  advancing  the  money  knows  that  the  title  is  to  be 
made  to  the  grantee  for  his  own  benefit,  no  resulting  trust  can  arise.     Id, 

16.  Where  a  wile  purchases  for  her  own  benefit,  though  the  husband  ad- 
vance the  money  as  a  gift,  no  trust  is  created  for  creditors.     Id, 
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17.  Where  part  of  the  parchase-money  is  paid  by  the  party  to  whom  the 
conveyance  is  made,  no  trust  results  to  one  advancing  the  residue.  Wheeler 
V.  Kirtland,  320. 

18.  A  resulting  tm9t  cannot  be  raised  from  subsequent  matter  arising  er 
post  facto.     Tunnard  v.  fJtteU.  327. 

19.  It  is  no  defence  to  a  note  given  to  a  township  trustee,  that  the  con- 
sideration was  township  funds  and  that  the  plaintiff  had  vacated  his  office. 
Rock  et  al,  v.  Sltnger,  406. 

20.  Where  a  third  party  pays  the  purchase-money  of  lands  and  the  grantor 
agrees  to  hold  them  in  trust  for  its  repnyment,  such  trust  will  take  priority  of 
a  judgment  against  the  grantee.     MiUiken  v.  Ham^  407. 

'21.  An  implied  trust  cannot  be  created  by  parol.     Id. 

22  A  purchase  by  a  trustee  at  his  own  sal^,  either  directly  or  indirectly, 
will  be  set  aside  on  application  of  the  parties  really  interested.  Smith  v. 
Drake,  471. 

23.  Courts  of  equity  will  refuse  relief  even  in  cases  of  breach  of  trust, 
where  there  is  laches  or  unreasonable  delay  on  the  part  of  those  concerned. 
Id. 

24.  Such  relief  is  always  granted  on  equitable  terms.     Id, 

2.5.  The  time  which  constitutes  laches  depends  upon  circumstances.     Id. 

26.  If  a  cestui  que  trust  be  induced  by  fraud  to  discharge  the  trust,  it  is  ex- 
tinguished so  far  as  an  innocent  purchaser  is  concerned.  Penobscot  RailfXxid 
Co.  V.  MayOf  670. 

27.  If  a  person  whose  own  note  is  deposited  in  trust  for  others,  obtain  pos- 
session of  it  without  the  consent  of  the  cestvis  que  trusty  it  may  be  enforced 
against  him  in  the  name  of  the  depositary,  by  those  entitled.     Id. 

28.  Investment  of  trust  funds  in  trustee's  individual  name  is  concealment, 
Norris^s  Appeal,  787. 

29.  If  trustee  speculates  with  trust  funds  he  may  be  held  to  account  for 
profits  if  successful,  to  interest  if  disa.nrous.     Id, 

30.  Where  trust  funds  can  be  traced  to  any  investment,  the  cestui  que  trust 
may  claim  it.     Id. 

31.  Cestui  que  trust  may  select  the  most  profitable  investments,  where  they 
have  been  made  partly  with  trust  funds  and  partly  with  trustee's  private  funds, 
and  cannot  be  discriminated.    Id, 

USAGE. 

1 .  Proof  of  usage  is  admitted  in  actions  on  express  contracts  on  the  ground 
that  it  explains  the  intent  of  the  parties.     Lamb  v.  Klausj  1 99. 

2.  Usage  should  be  long-continued,  well  established  and  uniformly  acted 
on.     Id. 

3.  It  is  unnecessary  to  show  how  long  a  usage  has  continued  if  it  is  shown 
that  the  parties  knew  it  and  contracted  in  reference  to  it.     Id. 

4.  A  usage  to  pay  ten  per  cent,  on  advances  on  goods  is  not  contrary  to  the 
terms  of  a  written  contract  where  nothing  is  said  of  interest.     Id. 

5.  Such  usage  is  like  any  other  unwritten  promise  to  paV  that  rate  and  is 
good  to  enforce  payment  of  interest  at  the  legal  rate.     Id, 

USURY.     See  Pleading,  6. 

1.  Where  a  note  draws  interest  until  paid  at  highest  legal  rate  an  agreement 
to  pav  additional  sum  for  ex'tension  is  usurious.  Meiswinkte  v.  McCuUoughj 
127.' 

2.  While  the  agreement  is  executory,  it  is  void  and  does  not  discharge  a 
surety.     Id. 

3.  Even  if  excess  is  paid,  the  promise  to  extend  being  without  considera- 
tion is  void,  and  surety  is  not  discharged.     Id. 

4.  Usury  laws  are  intended  to  protect  the  horrotcer^  and  not  to  prevent  the 
lender  from  receiving  an  excess  from  third  parties,  who  voluntarily  agree  to 
pay  it.     Mc Arthur  v.  Schenck,  127. 

5.  Where  the  maker  and  endorser  of  a  note  reside  in  New  York  and  it  is 
drawn  and  payable  there  the  laws  of  that  state  govern  as  to  the  rate  of  in- 
terest,    ffackettstown  Nat.  Bank  v.  Rea,  600. 
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USURY. 

6.  If  it  is  discounted  in  New  Jeraej  at  seven  per  cent,  it  is  not  rendered 
nsurious  and  void,  because  the  leg^  rate  there  is  six  per  cent.  Hackettttown 
Nat,  Bank  v.  Tiea,  600. 

VARIANCE.     See  Assumpsit,  8,  9  ;  Pleading,  5. 

VENDOR  AND  PURCHASER. 

Of  Real  Estate, 

1 .  A  vendor  cannot  insist  upon  a  forfeiture  of  the  money  paid  on  a  con- 
tract,  although  the  vendee  has  failed  to  come  up  to  the  time  stipulated,  where 
he  is  unable  to  perform  his  part  on  account  of  encumbrances.  Wallace  ▼. 
McLaughlin^  263. 

2.  A  vendor  cannot  declare  a  forfeiture  unless  he  is  in  a  position  at  the 
time  to  compel  specific  performance.     Id, 

3.  Encumbrances  on  the  land,  is  sufficient  defence  for  failure  to  make  pay- 
mcnts  at  times  stipulated.     Id. 

4.  Where  vendor  falsely  represents  that  his  title  is  good  and  free  from  en- 
cnmbrance,  vendee  cannot  bo  held  to  be  in  default  in  making  payments  until 
encumbrance  is  removed.     Id, 

5.  Where  purchaser  refuses  to  receive  the  deed  or  pay  for  the  land  the 
vendor  may  either  keep  it  or  sell  it,  and  if  he  sells  he  need  not  consult  the 
purchaser  in  relation  thereto.     Griswold  v.  Sabin^  328. 

6.  If  party  seeking  specific  performance  claims  allowance  on  the  ground 
of  want  of  title  to  part,  he  must  show  a  title  out  of  the  defendant.  Davit  ▼. 
Pierrepont^  828. 

7.  If  a  third  party  is  in  possession  under  the  defendant  at  the  time  of  agree- 
ment, the  title  is  presumed  in  defendant  until  contrary  is  positively  proved. 
Id. 

8.  Allowance  will  be  refused,  where  the  contract  shows  that  the  defendant's 
interest  was  that  of  landlord  or  reversioner.     Id. 

9.  Specific  performance  will  not  be  decreed  where  it  is  against  equity  under 
the  circumstances.     Id, 

10.  The  gross  neglect  of  a  complainant  in  paying  the  principal  and  in- 
terest, and  his  laches  for  nineteen  years,  would  deprive  him  of  the  right  to 
performance.     Id. 

11.  Ignorance  of  an  encumbrance,  or  of  a  defect  not  appearing  on  the  face 
of  the  title,  is  immaterial,  in  a  suit  against  the  vendee  for  purchase-money. 
Peck  et  al.  v.  Jones,  408. 

12.  Vendee  cannot  defalk  from  the  purchase-money  the  value  of  a  public 
road  opened  through  the  land.     Id. 

13.  Where  there  is  a  covenant  to  convey  **  free  of  all  encumbrances,''  the 
covenantee  may  rightfully  refuse  a  doubtful  title.  Leggett  v.  The  Mutual  Life 
Ins.  Co.,  408. 

14.  Where  a  vendee  seeks  to  rescind  a  contract  on  the  ground  of  fraud,  he 
most  return  the  property  within  a  reasonable  time,  and  in  such  a  way,  as  to 
place  the  vendor  in  substantially  the  same  condition.  Manahan  v.  N  yes, 
670. 

15.  Whether  four  days  is  a  reasonable  time  is  a  question  of  fact  and  not 
of  law.     Id, 

16.  *W.  bought  certain  silver-mines,  upon  the  representation  that  they 
would  yield  a  certain  amount,  the  contract  to  be  void  if  W.  should  not  approve 
the  report  of  a  selected  assayer  ;  after  the  report  he  paid  a  large  part  of  the 
purchase-money,  but  they  not  being  up  to  the  representations,  he  refused  to 
pay  the  rest :  Held,  that  he  was  liable.      Weist  v.  Grant,  792. 

17.  Having  acted  upon  assayer's  report,  and  there  being  no  collusion  or 
fraud,  he  was  estopped  from  alleging  misrepresentation  in  the  contract.     Id, 

II.  Of  Personal  Property.     See  Sale,  2. 

18.  On  a  sale  of  logs,  if  the  agreement  is,  that  the  title  shall  pass  when 
they  are  deposited  in  a  certain  place,  it  will  so  pass,  though  the  vendor  is  still 
required  to  scale  them.     Morrow  v.  Reed,  194. 

19.  Where  a  party  agrees  to  toke  an  article  on  trial,  to  pay  the  price  if  it 
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suits,  otherwise  to  return  it,  and  he  fails  to  return  it,  the  vendor  may  treat  it 
as  an  absolute  sale,  and  recover  the  contract  price.     Spickler  v.  Marsh,  200. 

20.  Where  the  agreement  is  that  the  title  to  certain  loj^s  shall  pass  when 
they  are  deposited  in  a  certain  place,  if  the  vendor  deposits  them  in  such  place, 
the  title  passes,  whether  he  intended  to  deliver  them  then  or  not.  Morrow  y. 
Campbell,  200. 

2 1 .  An  article  sold,  is  at  the  risk  of  the  buyer  as  sooil  as  the  contract  of 
sale  is  perfected.     PrescoU  v.  Locke,  262. 

22.  The  rule  that  the  sale  is  not  perfected  until  the  goods  are  counted  or 
weighed  holds  not  only  when  the  sale  is  of  a  certain  quantity  to  be  taken  from 
a  larger  bulk,  but  where  it  is  of  the  entire  quantity  provided  it  is  at  so  much 
per  pound  or  number.     Id, 

23.  The  delivery  and  acceptance  must  be  unequivocal  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds.     Id. 

24.  To  constitute  delivery  nothing  must  remain  to  be  done  to  the  property 
by  either  party.     Id, 

25.  The  purchase  of  property  from  one  in  possession  but  who  has  no  au- 
thority to  sell,  will  not  change  the  title,  unless  the  purchaser  is  a  bond  fide 
one  without  notice,  and  a  purchase  by  a  ^rm  of  which  one  member  has  notice, 
is  not  bond  fide,     Ruchman  v.  Decker,  469. 

26.  Where  upon  a  sale  of  chattels  anything  remains  to  be  done,  no  title 
passes  to  the  vendee.     Walraih  v.  Ingles,  600. 

VENUE. 

Where  a  suit  is  removed  from  one  county  to  another,  the  venue  should  be 
laid  in  the  county  where  the  suit  was  instituted.  Counti/  Commissioners  v. 
Gibson,  264. 

VERDICT.     See  New  Trial,  2. 

Where  two  suits  are  consolidated  into  one,  the  jury  may  render  one  ver- 
dict, and  a  failure  to  make  an  objection  in  the  lower  court,  will  be  deemed  a 
waiver  even  if  there  was  an  objection.     Miller  v.  McManis^  328. 

VESSEL.    See  Admiralty,  3 ;  Mbohanios  and  Matbrial-Men,  1,  6. 

VOTE.    See  Corporation,  21. 

WARRANTY.    See  Covenant,  2. 

1.  Where  warranty  is  conditional  it  must  be  strictly  followed  as  to  the  con- 
dition.    Stnitk  V.  Boist,  200. 

2.  Representations  constituting  a  warranty,  and  charged  to  be  false,  mnst 
have  been  made  during  the  negotiations  for  the  sale.  Shull  v.  Ostrander, 
264. 

3.  A  warranty  must  be  made  during  the  treaty  of  sale,  or  at  least  before 
the  performance  of  the  substantial  terms  thereof.     Id. 

4.  Opening  a  highway  is  not  such  an  eviction  as  will  entitle  a  vendee  to 
an  action  for  breach  of  covenant.     Peck  et  al,  v.  Jones,  407. 

5.  A  defect  or  encumbrance  not  known  to  vendee  when  he  accepts  the  deed, 
is  a  defence  to  a  bond  for  the  purchase-money,  though  there  is  a  general  war- 
ranty.    Id, 

WAY.     See  Easement,  2. 

1.  Where  a  conveyance  contained  **  a  right  of  passage-way  over  an  adjoin- 
ing lot,"  any  passage-way  which  is  reasonably  suitable  for  the  purpose  will 
be  deemed  to  answer  the  call  in  the  deed,  and  any  use  which  was  substantially 
in  accordance  with  the  grant,  will  be  held  to  have  been  under  it  and  not  ad- 
verse.    Smith  V.  Wiggin,  671. 

2.  Fox  conveyed  a  lot  of  ground  with  a  passage  over  his  ^<  remaining 
ground,**  without  defining  the  passage,  and  subsequently  conveyed  the  vacant 
part  of  his  land  with  warranty,  opening  a  passage  through  his  house,  which 
the  vendee  of  the  first  lot  used  twice ;  held,  that  Fox  and  his  heirs  were  bound 
by  this  location.     KrauVs  Appeal,  736. 

3.  Though  the  construction  of  the  grant  might  be  that  the  vacant  part  was 
intended  for  the  passage,  the  limits  might  be  defined  by  subsequent  use  and 
acquiescence.    Id, 
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WHARF.    See  Riparian  Owner,  6 ;  Tenant  in  Common,  4. 

WILL.    See  Conflict  op  Laws,  3  ;  Courts,  11. 

1.  Testator  by  his  will  authorized  his  execators  at  their  discretion  to  sell 
his  real  estate,  and  then  directed  them  **  to  convert  into  money  all  the  rest  of 
his  estate  not  already  in  money  or  securities,  and  invest  the  same  securely  at* 
interest"  for  the  support  of  his  four  children.  The  will  further  provided 
that  if  the  testator's  son  J.  Q.  married  the  daughter  of  A.  J.  C.  before  a 
certain  time,  such  son  should  take  no  part  or  share  in  his  estate,  either  prin- 
cipal or  interest,  and  any  provision  made  for  him  is  upon  this  condition. 
There  was  no  residuary  clause  in  the  will. 

The  son  married  a  daughter  of  A.  J.  C.  before  the  time  mentioned.  On 
bill  filed  to  settle  the  construction  of  the  will,  held, 

(1.)  That  as  to  the  proceeds  arising  from  the  sale  of  the  real  estate,  and  as 
to  the  money  and  other  securities  the  testator  died  intestate,  neither  beinj^  in- 
cluded in  the  clause  directing  the  executors  to  invest  part  of  his  estate  fur  the 
benefit  of  the  children,  and  there  being  no  bequest  or  devise  of  any  residue. 

(2.)  That  shares  in  the  capital  stock  of  corporations  must  be  sold  by  the 
executors,  such  shares  being  neither  money«nor  securities. 

(3.)  That  the  restraint  in  regard  to  marriage  was  certain  as  to  the  individual, 
and  being  a  legal  and  valid  condition  made  void  all  bequests  to  the  son. 

4.  That  the  son  was  not  entitled  to  claim  any  part  of  his  father's  estate, 
not  even  that  as  to  which  he  died  intestate.  Graydon's  Executors  v.  Graydim 
et  al,,  391. 

2.  The  reason  that  the  marriage  of  a  woman  revokes  her  will  made  before 
marriage,  is  because  she  is  disabled  by  coverture  to  dispose  of  the  property 
in  the  will,  and  it  ceases  to  be  ambulatory.     Morton  v.  Oniony  403. 

3.  Where  a  considerable  portion  of  the  property  disposed  of  by  such  a 
will,  remains  in  her,  unaffected  upon  her  death,  by  any  marital  right  of  her 
surviving  husband,  the  will  may  bie  proved.     Id, 

(4.)  Where  there  are  reasonable  grounds  for  believing  fraud  in  obtaining  a 
will,  and  no  steps  are  taken  for  five  years  to  set  it  aside,  it  is  gross  laches. 
Holden  v.  Meadows ^  471. 

5.  Testator  whose  memory  and  mental  faculties  had  become  almost  wholly 
obliterated  by  softening  of  the  brain,  cannot  be  regarded  as  of  testamentary 
capacity.     Jd. 

6.  Neither  age  nor  weakness  of  intellect  are  sufficient  to  incapacitate  a 
person  from  making  a  will.     Crolius  v.  Stark  et  al.y  472. 

7.  An  influence  in  procuring  a  will  which  may  be  lawful  when  exercised 
by  a  wife,  may  be  illegitimate  and  undue  if  exercised  by  a  woman  living  in 
unlawful  intercourse  with  testator.     Kessinger  et  al.  v.  Kessinger  et  al.,  671. 

WITNESS.     See  Election,  1 ;  Evidbnoe,  18 ;  Husband  and  Wipe,  29. 

1.  The  petitioning  nephews  and  nieces  of  an  intestate  are  not  incompetent, 
under  the  Act  of  1868  of  Maryland.    Jones  v.  Jones,  192. 

2.  Where  an  attesting  witness  has  signed  his  name  to  an  instrument  with- 
out the  consent  of  the  parties,  the  instrument  may  be  proved  as  if  there  was 
no  attesting  witness.     Sherwood  v.  Pratt,  255. 

3.  The  signature  of  a  subscribing  witness  is  not  conclusive,  it  is  only 
priind  facie  evidence  that  he  was  called  in  by  the  parties,  and  may  be  contra- 
dicted.    Id. 

4.  And  for  this  purpose,  parol  testimony  may  be  received.     Id, 

5.  It  is  not  necessary  that  a  witness  in  speaking  of  value  of  a  thing, 
should  only  speak  from  observation,  he  may  be  made  acquainted  with  its  con- 
dition by  the  testimony  of  others,  and  then  testify,  if  he  is  conversant  with 
property  of  that  nature.     Orr  v.  Mayor  of  New  York^  403. 

6.  The  statute  of  Indiana  has  not  changed  the  rule  that  husband  and  wife 
are  incompetent  witnesses  for  or  against  each  other.     Stanley  v.  Stanton^  408. 

7.  Interest  or  bias  does  not  disqualify  a  witness.  Arend  v.  Liverpool,  New 
York  Steamship  Co.,  408. 

8.  Under  the  Statutes  of  New  Hampshire  neither  interest  nor  infamy  is  any 
disqualification  as  a  witness.     Clements  v.  Marston,  536. 

9.  Nor  is  a  htisband  or  wife  excluded  from  testifying  for  or  against  one 
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another,  unless  the  testimony  would  lead  to  a  violation  of  marital  confidence. 
Clements  v.  Mar  stony  536. 

10.  Conversations  between  a  husband  and  third  persons  overheard  by  the 
wife,  would  not  ordinarily  come  within  this  exception.     Id, 

11.  And  a  wife  who  acts  as  her  husband's  agent  in  a  matter  requiring  no 
special  confidence,  may  state  the  facts  she  learned  in  the  course  of  the  agency. 
Id. 

12.  A  prisoner  who  takes  the  stand  as  a  witness  in  his  own  behalf,  can  be 
comradicted  the  same  as  any  other  witness.     Fialich  v.  The  People,  659. 

13.  It  is  competent  to  show  that  his  testimony  as  to  being  unconscious  of 
what  he  did  while  committing  the  crime  is  not  true.     Id. 

14.  A  wife  is  a  witness  as  to  the  physical  condition  of  her  husband  after 
an  injury,  and  his  statements  of  suffering  pain  involve  no  violation  of  marital 
confidence.     Stack  v.  Portsmouth^  062. 

15.  A  witness  is  only  allowed  to  detail  facts  and  not  mere  opinions  not 
based  on  facts.     Fitzgerald  v  llayward^  771. 

16.  The  mnkcr  of  a  note  is  a  competent  witness  for  the  endorsee  in  a  suit 
against  executrix  of  the  endorser,  to  prove  that  the  testator  njrreed  to  pay  the 
same  nt  maturity,  being  at  the  time  indebted  to  the  maker.  Sddey^  Executrix^ 
V.  Merritt,  784. 

WRIT.     See  Shebifp,  2,  3,  4. 


END  OF  VOL.  XXI. 
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